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JAMBS  C.  CROPSBY. 

September. 

CHARLES  H.  KELBY. 
DAVID  F.  MANNING. 
JAMBS  C.  CROPSBY. 

December. 

I^STER  W.  CLARK. 
CHARLES  H.  KELBY. 
DAVID  F.   MANNING. 

Justices  of  the  Second  District. 

WILLIAM  J.  KKLLY. 
JOSEPH  ASPINALL, 
LESTER  W.  CLARK. 
TOWNSBND  SCUDDER. 
ABEL  E.  BLACKMAR. 
ISAAC  M.  KAPPER. 
HARRINGTON    PUTNAM. 
CHARLES  H.    KELBY. 
RUSSELL  BENEDICT. 
J>3tKS  C.  VAN  SICLEN. 
ALAIET  F.  JENKS. 
DAVID  F.  MANNING. 
STEPHEN  CALLAGHAN. 
JAMES  C.  CKOPSEY. 
EDWARD  LAZANSKY. 
LEWIS  L.  FAWCETT. 


SUPREME  COURT— SoooAd  Dopt.— C't*d. 

Justices  of  the  Second  District— Cont'd. 

LBANDER  B.  FABER. 
ARNON  L.  SQUIRES. 
WALTER  H.  JAYCOX. 

Justices  of  the  Ninth  District. 

BfARTIN  J.   KBOGH. 
JOSEPH  MORSCHAU8BR. 
ARTHUR  a  TOMPKINS. 
J.  ADDISON  YOUNG. 
WILLIAM  P.  PLATT. 
AL3BRT  H.  F.  8BBGBR. 

Tliird  Department. 

Justices  of  the  Appellate  Division. 
JOHN  M.  KELLOGG*  Presiding  Justicb. 

ASSOCIATE  JUSTICES. 

JOHN  WOODWARD. 
AARON  V.  S.   COCHRANE. 
HENRY  T.  KELLOGG. 
MICHAEL  H.  KILEY. 

Justices  of  the  Third  District. 

WESLEY  O.  HOWARD. 
WU-LIAM  P.  RUDD. 
GILBERT  D.  B.  HASBROUCK. 
CHARLES  E.  NICHOLS. 
HAROLD  J.  HINMAN. 

ustices  of  the  Fourth  District. 

CHARLES  C.  VAN  KIRK. 
EDWARD  C.  WHITMYER. 
HENKY  V.  BORST. 
GEORGE  R,  SALISBURY.* 

Justices  of  the  Sixth  District. 

GEORGE  McCANN. 
ROWLAND  L.  DAVIS. 
ABRAHAM  L.   KELLOGG. 
THEODORE  R.  TUTHILL. 


FourtH  Department. 

Justices  of  the  Appellate  Division. 

FREDERICK  W.  KRUSE,  Prb'sidinq  JusTica. 

ASaoCLA'CE   JUSTICES. 

JOHN  S.  LAMBERT. 
PASCAL  C.  J.  DE  ANGELI3. 
IRVING  G.  HUBBS. 
WILLIAM  W.   CLARK. 

Justices  of  the  Fifth  District. 

IRVING  R.  DEVENDOUF. 
EDGAR  C.  EMERSON. 
LEONARD  C.  CROUCH. 
WILLIAM  M.  ROSS. 


^  Died  September  24,  1B20. 
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SAMUEL.  N.  SAWYBR. 
ADOLPH  J.  RODBNBECK. 
ROBERT  P.  THOMPSON. 
BENJAMIN  B.  CUNNINGHAM. 
JOHN  B.  M.  STEPHENS. 

Justices  of  the  Eighth  District. 

LOUIS  W.  MARCUS. 
CHARLES  B.  WHEELER. 
CHARLES  H.  BROWN. 
CHARLES  A.  POOLEY. 
HARRY  L.  TAYLOR. 
WESLEY  G.  DUDLEY. 
GEORGE  W.  COLE. 
CHARLES  B.  SEARS. 
PHILIP   A.    LAING. 
ALONZO  Q.  HINCKLEY. 


CITT  COURT  OF  VBVT  YORK. 

EDWARD  F.  O'DWYER.  Chief  Justicb. 

ASSOCIATB  JUSTICES. 

ALEXANDER  FINELITE. 
PETER  SCHMUCK. 
EDWAUD  B.  LA  FETRA, 
JOHN  L.  WALSH. 
ABRAHAM  G.  MEYER. 
LOUIS  A.  VALENTE. 
THOMAS  T.  REILLY. 
LOUIS  WBNDEL.  JB. 
JOSEPH  M.   CALLAHAN.- 

COURT    OF    CIiAIMS. 

FRED  M.  ACKBRSON,  Prbsidinq  Judge. 

JUOOBB. 
WILLIAM  W.  WEBB. 
SANPORD  W.  SMITH. 
WILLIAM  D.  CUNNINGHAM. 
CHARLES  MORSCHAUSER.- 
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SPIEGEL  T.  PUBLIC  NAT.  BANK  OF  NEW  YORK. 

(Supreme  Court,  Special  Term,  Bronx  County.    September  23, 1020.) 

1.  AeCion  ^=»38(1) — Complaiiit  for  breach  of  eontract  to  honor  checks  held 

to  state  single  cause  of  action, 

A  complaint  alleging  a  breach  of  contract  by  a  bank  to  honor  plaintilTs 
checks,  thbugh  he  had  sufficient  funds  on  deposit,  whereby  the  plalntlfiTs 
credit  and  business  reputation  was  Injured,  and  he  was  required  to  pay 
cash  for  articles  purchased,  states  a  single  cause  of  action ;  the  allegations 
as  to  injury  to  reputation  being  allegations  of  special  damages,  not  al- 
legations of  an  action  for  libel.  / 

2.  Banics  and  banldng  ^=^143 (4)— Special  damages  from  breach  of  contract 

to  honor  checks  must  be  pleaded. 

In  an  action  for  damages  to  plalntifirs  business  reputation  by  defend- 
ant's breach  of  contract  to  honor  his  checks,  injury  to  plaintiff's  business 
reputation  is  special  damage,  which  must  be  pleaded  specially. 

Action  by  Julius  Spiegel  against  the  Public  National  Bank  of  New 
York.  On  motion  by  defendant  to  require  the  complaint  to  be  made 
more  definite  and  certain.    Motion  denied. 

Moses  &  Singer,  of  New  York  City  (Sam  L.  Coten,  of  New  York 
City,  of  counsel),  for  the  motion. 

Anton  Gronich,  of  New  York  City  (Ira  J.  Schuster,  of  New  York 
City,  of  counsel),  opposed. 

GIEGERICH,  J.  A  motion  is  made  on  behalf  of  the  defendant  to 
require  the  complaint  to  be  made  more  definite  and  certain,  by  reducing 
the  same  to  a  single  cause  of  action  either  on  contract  or  in  tort,  or 
by  separately  stating  and  numbering  each  cause  of  action. 

f  1]  The  complaint  alleges  that  the  plaintiff  was  a  depositor  with  the 
defendant,  and  had  on  deposit  with  it  certain  moneys  and  avails  of 
checks  and  commercial  paper,  which  the  defendant  agreed  at  all  times 
to  hold  for  the  plaintiff's  credit,  and  to  pay  out  by  checks  signed  by  the 
plaintiff  when  duly  presented,  and  that  in  the  month  of  July,  1920,  the 
plaintiff  drew  certain  checks  upon  the  defendant,  and  that  when  the 
checks  were  presented  the  plaintiff  had  on  deposit  with  the  defendant 
an  amount  in  excess  of  the  amount  of  the  said  checks,  but  that,  never- 
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thclefsir,  the  defendant 'refused  payment  thereof,  and  returned  said 
checks  to  the  respective  banks  of  tiie  several  payees,  after  having  mark- 
ed on  the  face  thereof  "Check  returned  short,"  and  "Not  sufficient 
funds."  It  is  also  alleged  that  the  plaintiff  was  and  still  is  engaged  in 
business,  and  had  enjoyed  a  good  reputation  for  paying  his  bills,  and 
had  obtained  a  good  rating  and  credit  by  reason  thereof,  but  that  be- 
cause of  the  failure  of  the  defendant  to  honor  the  checks  drawn  by  the 
plaintiff  the  plaintiff  had  suffered  "in  his  business  reputation,  and  his 
credit  has  been  largely  curtailed  in  that  merchants  with  whom  he  deals 
refuse  to  sell  hiih  upon  credit,  and  advise  him  that  any  further  ship- 
ments made  to  him  would  be  on  a  cash  basis  only."  The  theory  on 
which  the  motion  is  made  is  that  the  complaint  alleges  one  cause  of  ac- 
tion in  tort,  to  wit,  libel,  and  another  cause  of  action  on  contract,  to 
wit,  failure  to  pay  checks  as  agreed. 

[2]  The  plaintiff  disclaims  any  attempt  to  set  forth  more  than  one 
cause  of  action,  and  ai^ues  that  the  only  cause  of  action  set  forth  is 
one  for  breach  of  contract,  with  allegations  of  special  damage  flowing 
from  the  breach.  I  think  this  contention  is  correct.  None  of  the 
characteristic  allegations  customary  in  setting  forth  an  action  for  libel 
IS  found  in  this  complaint.  The  facts  that  damage  to  the  plaintiff's 
business  reputation  is  alleged,  and  that  his  credit  has  been  curtailed, 
are  no  mora  than  allegations  of  the  special  damages  resulting  from 
the  defendant's  breach  of  contract,  and  under  familiar  rules  of  plead- 
ing rt  was  necessary  to  allege  such  special  damages.  In  Levine  v.  State 
Bank,  80  Misc.  Rep.  524,  141  N.  Y.  Supp.  596,  theAppellate  Term 
held  that,  in  an  action  to  recover  damages  for  a  bank's  refusal  to 
pay  checks  drawn  upon  it  by  the  plaintiff  on  the  ground  of  insufficient 
funds,  it  was  error  to  exclude  evidence  of  the  injury  to.  the  credit  re- 
sulting from  the  defendant's  breach  of  contract.  The  case  of  Davis  v. 
Standard  National  Bank,  50  App.  Div.  210,  63  N.  Y.  Supp.  764,  is 
instructive  in  showing  the  form  of  pleading  employed,  where  the  plain- 
tiff elected  to  recover  damages  for  the  nonpayment  of  his  checks  upon 
the  theory  of  tort  rather  than  upon  the  theory  of  contract. 

My  conclusion  is  that  the  complaint  states  but  a  single  cause  of  ac- 
tion upon  contract,  and  that  the"  motion  should  be  denied,  with  $10 
costs.     Settle  order  on  notice. 


(113  Misc.  Rep.  74) 

HILTON  V.  NEW  YORK  LIFE  INS.  CO.  et  al. 

(Supreme  Ck)art,  Special  Term,  Erie  County.    September  17,  1920.) 

1.  Insurance  <3=»179H— Insured  held  owner  of  life  poUey  for  puriNwes  of  loan, 
tbougli  wife  was  benefldary.  ^  ^  .       .  ^    .    .^  ^ 

Ck)ntract  is  between  the  company  and  Insured,  and  he  Is  the  owner  ana 
holder  of  life  policy  payable  to  his  wife,  relative  to  right  to  obtain  loan 
from  company  on  the  policy,  it  being  issued  and  delivered  to  him  through 
his  individual  negotiations,  he  paying  the  premium,  though  with  money 
given  to  him  by  his  wife  from  the  allowance  which  he  made  to  her,  and 
the  company  having  no  notice  of  any  interest  of  the  wife,  other  than  that 
the  policy  designated  her  as  beneficiary;   Domestic  Relations  Law,  5  52, 
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relative  to  rights  of  a  wife  In  a  policy  on  the  life  of  her  husband  relating 
to  a  policy  In  which  the  company  contracts  with  the  wife. 

2.  Insiiraiiee  ^=^179^— Bight  to  loan  oo  policy  field  with  owner  or  iiolder. 

The  right  given  by  a  life  policy  tc  obtain  a  loan  of  the  company  on  the 
secnrlty  thereof,  silent  as  to  the  person  to  exercise  the  right,  Jield  with 
the  owner  or  holder  of  the  policy ;  that  is,  the  one  to  whom  it  was  issued, 
or  his  assigns. 

3.  Insurance  <d=s>179)ii— Claase  held  to  protect  company  against  assignment 

of  life  policy  without  notice. 

The  company  issuing  a  life  policy  is  protected  in  making  a  loan  thereon 
to  insured,  with  whom  the  contract  was  made,  notwithstanding  delivery 
and  oral  gift  of  the  policy  by  Insured  to  the  beneficiary,  without  notice 
to  the  company;  the  policy  providing  that  no  assignment  of  it  shall  be 
binding  on  the  company,  unless  filed  with  it. 

4.  Insurance  <$=»179H— Under  life  policy,  dividends  held  not  to  be  applied 

to  reduce  loan. 

The  owner  of  a  life  policy  having  made  no  election  as  to  application  of 
dividends,  AeW,  under  provision  of  policy,  they  were  to  be  considered 
applied  to  purchase  of  paid-up  additions,  and  could  not  be  applied  by  com- 
pany to  reduction  of  loan  on  the  policy. 

Action  by  Katharine  C.  Hilton  against  the  New  York  Life  Insurance 
Company  and  another,  to  enjoin  cancellation  of  policy  and  determine 
the  rights  of  the  parties  thereof.    Relief  granted  in  part  only. 

Clinton  T.  Horton,  of  Buffalo,  for  plaintiff. 

Lyman  M.  Bass,  of  Buffalo,  for  defendant  insurance  company. 

SEARS,  J.  On  January  14,  1908,  the  defendant  company  issued 
a  policy  of  insurance  on  the  life  of  Albert  B.  Hilton,  who  is  the  hus- 
band of  the  plaintiff,  which  read  as  follows : 

"New  York  Life  Insurance  Ck>mpany,  in  consideration  of  the  annual  premium 
of  twelve  hundred  sixty-five  dollars  and  fifty  cents,  and  of  the  payment  of  a 
like  amount  upon  each  fourteenth  day  of  January,  until  the  death  of  the  in- 
sured, promises  to  pay  at  the  home  oflSce  of  the  company  in  the  city  of  New 
York,  upon  receipt  at  said  home  office  of  due  proof  of  the  deatn  of  Albert  B. 
Hilton,  of  New  York,  county  of  New  York,  state  of  New  York,  herein  called 
the  insured,  twenty-five  thousand  dollars,  less  any  Indebtedness  hereon  to  the 
company  and  any  unpaid  portion  of  the  premium  for  the  then  current  policy 
year,  upon  surrender  of  this  policy,  properly  receipted,  to  Katharine  C,  wife 
of  the  insured,  or,  in  the  event,  of  her  prior  death,  to  Dorothy  C,  Albert  C, 
and  Barbara  I.  Trego,  her  children,  share  alike,  or  to  the  survivors  or  survivor, 
or,  ii  there  be  no  such  survivor,  to  the  insured's  executors,  administrators,  or 
assigns,  beneficiaries,  without  rl^ht  of  revocation." 

The  policy  also  contained,  among  others,  the  following  provisions: 

"Dividends. — ^Dividends  at  the  option  of  the  owner  of  this  policy  shall  on  the 
thirty-first  day  of  March  of  each  year  be  either : 
"(1)  Paid  in  cash;  or 

"(2)  Applied  toward  the  payment  of  any  premium  or  premiums;  or 
"(3)  Applied  to  the  purchase  of  paid-up  additions  to  the  policy;   or 
"(4)  Left  to  accumulate  to  the  credit  of  the  poUcy  with  Interest  at  three 
per  centum  i>er  annum  and  payable  at  the  maturity  of  the  policy,  but  with- 
drawable on  any  anniversary  of  the  policy. 

"Unless  the  owner  of  this  policy  shall  elect  otherwise  within  three  months 
after  the  mailing  by  the  company  of  a  written  notice  requiring  such  election, 
the  dividends  shall  be  applied  to  purchase  paid-up  additions  to  the  policy.'' 
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"LcKww. — ^The  company  at  any  time  will  advance  upon  the  sole  security  of 
this  policy,  at  a  rate  of  interest  not  greater  than  five  per  centum  per  annum, 
a  sum  not  exceeding  the  amount  specified  in  the  table  of  loan  values  herein 
set  forth,  deducting  therefrom  all  other  indebtedness  hereon  to  the  company. 
Failure  to  repay  any  sfuch  advance  or  Interest  shall  not  avoid  tills  policy  un- 
less the  total  indebtedness  hereon  to  thb  company  shall  equal  or  exceed  the 
aggregate  of  all  unpaid  dividends  and  accumulations  and  of  eighty  per  centum 
of  the  net  value  of  the  policy  and  all  additions  thereto,  and  thirty  days'  notice 
shall  have  been  given  by  the  company." 

"Cash  Surrender  Value. — ^Af ter  premiums  have  been  paid  in  cash  for  three 
full  years,  the  insured  may  surrender  this  policy  to  the  company,  together  with 
any  dividend  additions  then  outstanding,  for  a  cash  surrender  value,  provided 
that  at  the  time  when  such  cash  surrender  value  is  applied  for  the  premium' 
has  not  been  unpaid  more  than  three  months ;  the  amount  of  such  cash  sur- 
render value  shall  be  equal  to  the  loan  value  then  available  plus  five  per  cent, 
of  said  loan  value,  to  which  shall  be  added  the  cash  surrender  value  of  any 
dividend  additions  then  outstanding;  if,  however,  there  is  an  indebtedness  to 
the  company,  the  amount  of  such  indebtedness  will  be  deducted  from  the  above 
cosh  surrender  value  and  the  excess  will  be  paid  in  cash." 

"Assignment. — No  assignment  of  this  policy  shall  be  binding  upon  the 
company  unless  it  be  filed  with  the  company  at  its  said  home  oflBce.  The 
company  assumes  no  responsibility  as  to  the  validity  of  any  assignment." 

**Options  on  Surrender  or  Lapse. — ^After  this  policy  shall  have  been  in  force 
three  full  years,  it  may  be  surrendered  by  the  owner  at  any  time  prior  to  any 
default  or  within  three  months  after  any  default  Thereupon  [Here  follow 
several  options.]" 

"Modes  of  Settlement. — The  insured,  or  the  owner  or  the  beneficiary  after 
the  insured's  death,  h^  case  the  insured  shall  have  made  no  election,  may  by 
written  notice  to  the  company  at  its  home  office,  elect  to  have  the  net  sum 
payable  under  this  policy  upon  the  death  of  the  insured  paid  either  in  cash  or 
as  follows:     [Here  follow  three  options.]" 

On  the  20th  of  April,  1916,  the  insured,  Albert  B.  Hilton,  applied 
for  and  obtained  a  loan  upon  the  security  of  this  policy  for  $4,500. 
Previously,  without  the  consent  of  the  plaintiff  or  her  children,  he 
had  had  the  company  note  upon  the  policy  a  change  of  beneficiary  to 
his  own  executors,  administrators,  or  assigns;  but  as  the  original 
designation  of  beneficiaries  in  the  policy  was  irrevocable,  this  deviation 
was  entirely  without  legal  effect,  and  must  be  disregarded.  The  loan 
from  the  company  to  Albert  B.  Hilton  was  obtained  without  the  knowl- 
edge or  consent  of  the  plaintiff.  In  thp  spring  or  summer  of  1917, 
there  was  some  domestic  difficulty  between  plaintiff  and  her*hus|;)and, 
and  subsequent  to  that  time  the  plaintiff  herself  has  paid  the  premiums 
directly  to  the  defendant  company.  The  company  has,  against  the 
protest  of  the  plaintiff,  applied  all  dividends  since  that  time  to  the  re- 
duction of  the  loan  to  the  plaintiff's  husband  which  the  company  made 
in  1916,  and  has  demanded  that  the  plaintiff  pay  the  premiums  in  full, 
together  with  the  accruing  interest  upon  the  loan,  and  has  threatened 
that,  unless  such  payments  were  made  to  date,  the  policy  would  lapse 
for  nonpayment. 

Albert  B.  Hilton  is  a  party  to  this  action,  and  was  served  by  publica- 
tion, but  has  not  appeared.  The  plaintiff's  children,  named  as  contin- 
gent beneficiaries  in  the  policy,  are  parties  to  this  action  and  have  ap- 
peared, but  have  not  answered.  The  plaintiff  in  this  action  seeks, 
among  other  things,  to  enjoin  the  defendant  company  from  applying 
dividends  upon  the  policy  to  reduce  its  loan  to  Albert  B.  Hilton,  to 
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obtain  an  accounting  for  past  dividends,  interest,  etc.,  and  to  have  the 
rights  of  the  parties  to  the  policy  determined. 

The  only  issues  before  the  court,  at  this  time  are  those  raised  by  the 
answer  of  the  defendant  insurance  company,  and,  as  between  the 
plaintiff  and  the  insurance  company,  the  litigation  relates  primarily  to 
the  question  as  to  whether  the  plaintiff  was  not  only  the  beneficiary, 
but,  as  such,  the  owner  of  a  vested  interest  in  the  policy,  indefeasible 
during  her  lifetime  by  any  act  of  the  insured.  The  policy  does  not 
state  upon  its  face  on  whgse  application  the  policy  was  issued,  or  by 
whom  the  premiums  were  to  be  paid.  It  is  singularly  silent  in  these 
respects.  The  plaintiff's  testimony,  however,  discloses  that  the  policy 
was  issued  as  the  result  of  negotiations  with  Mr.  Hilton,  and  was  de- 
livered by  the  agents  of  the  company  to  him ;  the  plaintiff  having  tes- 
tified thus: 

"Then  Mr.  Brinkeihoff,  who  was  the  manager  of  the  Metropolitan,  suggest- 
ed that  he  might  get  into  the  New  York  Life,  so  that  Mr.  Brinkerhoff  took  us 
there  personally,  and  they  told  Mr.  Hilton,  if  he  could  reduce  30  pounds,  thejr 
would  accept  him." 

"Q.  That  resulted  in  this  policy  being  written?  A.  In  this  policy  being  writ- 
ten. 

"Q.  After  the  policy  was  issued  by  the  New  York  Life,  what  happened  to 
it?  A.  Mr.  HUton  gave  it  to  me,  and  told  me  that  was  a  s^ft.to  me,  to  protect 
me  in  case  of  his  death,  and  it  was  for  me  and  my  children  and  their  surviyors 
absolutely. 

**Q.  Did  he  have  the  policy  in  his  possession  at  the  time?    A.  He  did. 

"Q.  What  did  he  do  with  the  poUcy  itself?    A.  He  gave  it  to  me." 

Premiums  from  that  time  to  1917  were  paid  in  this  manner :  Mr. 
Hilton  made  his  wife  an  allowance  of  $1,000  a  month  for  her  personal 
expenses,  and  when  each  premium  fell  due  she  gave  to  her  husband  a 
check  for  the  amount  of  the  premium,  payable  to  his  order,  upon  an 
account  whi^h  was  made  up  entirely  from  her  allowance  from  her  hus- 
band. Mr.  Hilton  then  personally  paid  the  premium.  In  some  later 
instances  Mr.  Hilton  paid  the  premiums,  and  then,  upon  giving  the 
plaintiff  her  personal  allowance,  reduced  it  by  the  amount  of  premiums 
so  paid.  The  insurance  company  had  no  notice,  until  after  the  loan  was 
made,  of  any  claimed  interest  of  Mrs.  Hilton  in  the  policy,  except  what 
appeared  upon  the  face  of  the  policy  itself. 

[1]  Under  these  circumstances  the  contract  was  clearly  between  the 
company  and  Mr.  Hilton.  He  is  the  person  designated  as  "owner  or 
bolder"  in  the  policy.  Travelers'  Ins.  Co.  v.  Healey,  164  N.  Y.  607, 
58  N.  E.  1093,  aflBrming  25  App.  Div.  S3,  49  N.  Y.  Supp.  29,  on  the 
opinion  below.  In  the  course  of  the  opinion  in  that  case  the  following 
occurs :  , 

"Alonzo  H.  Doty  in  May,  1874,  took  out  the  policy  and  paid  the  premiums  for 
10  years  thereafter,  as  required  by  its  terms.  He  thus  became  the  holder  and 
owner  of  the  policy.  Gamer  v.  Germania  life  Ins.  Co.,  17  Abb.  (N.  C.)  7;  In 
common  phrase,  he  who  takes  out  the  policy  and  pays  the  premiums  Is  the 
policy  holder.  People  v.  Security  life  Ins.  CJo.,  78  N.  Y.  114;  People  v.  Em- 
pire Mutual  life,  92  N.  Y.  105." 

The  provisions  of  section  52  of  the  Domestic  Relations  Law  (Consol. 
Laws,  c.  14),  relating  to  the  rights  of  wives  in  policies  written  upon 
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the  lives  of  their  husbands,  relate  to  policies  in  which  the  contract  o£ 
the  insurance  company  is  with  the  wife.  Bradshaw  v.  Mutual  Life 
Ins.  Co.,  187  N.  Y.  347,  80  N.  E.  203,  10  Ann.  Cas.  266.  The  distinc- 
tion is  clearly  marked  by  comparing  the  opinion  in  the  Bradshaw  Case 
upon  the  first  appeal  (187  N.  Y.  347,  80  N.  E.  203,  10  Ann.  Cas.  266) 
with  the  opinion  in  the  same  case  upon  the  second  appeal  (205  N.  Y. 
467,  98  N.  E.  851).  The  difference  between  the  results  upon  the  two 
appeals  is  due  to  the  additional  evidence,  which  was  before  the  court 
on  the  second  appeal,  that  the  written  application  for  the  policy  was 
signed  by  the  husband  in  the  wife's  name,  to  wit,  "Cora  J.  Bradshaw, 
by  Robert  C.  Bradshaw,"  as  a  result  of  which  evidence  the  court  held 
that  the  contract  of  the  insurance  company  was  with  the  wife,  and  that 
the  statute  now  included  in  section  52  of  the  Domestic  Relations  Law 
was  therefore  applicable.  Bradshaw  v.  Mutual  Life  Ins.  Co.,  205  N. 
Y.  467,  98  N.  E.  851.  The  dicta  in  Holmes  v.  Gflman,  138  N.  Y.  382, 
34  N.  E.  205,  20  L.  R.  A.  566,  34  Am.  St.  Rep.  463,  and  in  Shipman 
V.  Protected  Home  Circle,  174  N.  Y.  398,  67  N.  E.  83,  63  L.  R.  A. 
347,  stating  that,  where  insurance  is  effected  by  the  husband  for  the 
benefit  of  the  wife,  he  is  held  to  be  the  agent  of  the  wife,  cannot  be 
followed,  in  view  of  the  decision  in  the  Bradshaw  Case  on  the  first 
appeal. 

The  policy  in  the  instant  case  is  similar  to  the  one  before  the  court 
in  Travelers'  Ins.  Co.  v.  Healey,  supra,  and  in  the  Bradshaw  Case  as 
it  appeared  to  the  court  upon  the  first  appeal.  The  language  from  the 
opinion  in  Travelers'  Ins.  Co.  v.  Healey  is  pertinent : 

"By  Its  terms  Alonzo  H.  Doty's  lite  was  Insured  for  $2,000,  payable  upon  his 
death  to  his  wife,  Josephine,  if  she  should  survive  him;  if  she  should  not 
survive  him,  then  to  their  children  surviving  him;  and,  if  neither  wife  nor 
child  should  survive  him,  then  to  his  executors,  administrators,  or  assigns,  sub- 
ject, however,  to  the  eighth  clause  of  the  policy,  which  provided :  'That  this 
policy  may  be  converted  into  cash  at  the  option  of  the  holder  at  any  time  after 
the  expiration  of  fifteen  years  from  the  date  hereof  for  the  amount  indorsed 
upon  the  back  of  this  policy.'  Thus,  if  the  holder  should  exercise  the  option,  he 
would  become  the  beneficiary  In  the  lifetime  of  Alonzo  H.  Doty,  and  the  wife 
♦  ♦  ♦  and  the  Doty  children  would  cease  to  be  beneficiaries,  or  rather 
never  would  become  beneficiaries  at  all.  The  plaintiff  by  the  terms  of 
the  policy  held  out  to  Alonzo  H.  Doty  two  Inducements:  One,  the  provi- 
sion for  his  wife  or  children,  if  he  could "  get  along  without  himself  re- 
sorting to  the  policy  in  his  lifetime;  the  other,  that  if  he  could  not  get 
along,  if  poverty  or  misfortune  constrained  him,  he  could  himself,  after 
15  years  pass,  realize  its  cash  value.  Alonzo  H.  Doty  thus  had  the  right 
to  become  sole  beneficiary  of  the  policy;  it  was  a  property  right,  and  he 
could  dispose  of  it,  without  consulting  either  his  wife  or  his  children,  since 
whatever  Interests  they  had  were  subject  to  the  contingency  that  he  by  exercis- 
ing the  option  could  make  his  own  right  superior  and  absolute,  and  thereby 
cut  off  their  contingent  interests." 

Thus  here  Albert  B.  Hilton,  being  the  owner  and  holder  of  this 
policy,  could  determine  what  application  should  be  made  of  the  divi- 
dends, could  surrender  the  policy,  and  could  determine  upon  the  mode 
of  settlement  after  his  death. 

[2,  3]  Although  the  provision  of  the  policy  in  respect  to  loans  does 
not  state  who  had  the  right  to  use  the  policy  as  security  for  such  a  loan, 
or  in  other  words  to  whom  such  loan  was  to  be  made,  nevertheless  it  is 
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clear  ithat  the  loan  was  to  be  made  to  the  owner  or  holder  of  the  policy 
— that  is,  to  the  one  to  whom  the  policy  was  issued,  or  his  assigns; 
and  this  view  is  strengthened  by  the  position  of  the  clause  in  relation 
to  the  provisions  in  respect  to  dividends  and  surrender.  The  fact  that 
Mr.  Hilton  handed  the  policy  over  to  Mrs.  Hilton,  sajring  it  was  a  gift, 
cannot  affect  the  rights  of  the  insurance  company,  for  5ie  policy  pro- 
vides : 

"No  assignment  of  this  policy  shall  be  binding  upon  the  company  unless  it 
be  filed  with  the  company  at  its  said  home  office." 

In  view  of  the  fact  that  the  company  had  no  notice  of  any  a,ssign- 
ment  or  transfer  to  the  plaintiff,  this  clause  affords  the  company  ample 
protection. 

[4]  As  to  the  dividends,  however,  it  is  conceded  by  the  company  that 
the  insured  since  1916  has  made  no  election  under  the  clause  quoted 
above,  and  the  dividends  must  be  deemed  to  have  been  applied  to  the 
purchase  of  paid-up  additions  to  the  policy  under  the  terms  of  the 
policy  itself. 

This  view  of  the  merits  of  the  controversy  renders  it  unnecessary 
to  consider  in  detail  the  question  as  to  the  jurisdiction  of  the  court, 
and  this  decision  is  made  upon  the  assumption  that  the  service  by  pub- 
lication on  the  defendant  Albert  B.  Hilton  justifies  the  court  in  passing 
upon  the  merits  of  the  issue  raised  by  the  defendant  company's  answer. 
The  question  reserved  relating  to  the  evidence  is  immaterial,  in  view  of 
this  decision  upon  the  merits. 

The  plaintiff,  therefore,  is  entitled  to  a  judgment,  in  so  far  as  the 
insurance  company  is  concerned,  that  the  company  be  required  to  com- 
ply with  the  terms  of  the  policy  in  respect  to  dividends,  as  to  all  divi- 
dends since  the  dividend  declared  January,  1916.  In  all  other  re- 
spects the  relief  demanded  must  be  denied  the  plaintiff. 


(193  App.  DiT.  369) 

ENSIGN  ▼.  TRAVELERS'  INS.  CO.  OF  HARTFORD,  CONN. 

(Supreme  Ck>urt,  Appellate  Division,  Third  Department    September  8,  1920.) 

1.  Insurance  ^=»665  (5) —Finding  that  Insured  was  accidentally  burned  to 

death  sustained  by  evidence. 

In  an  action  on  an  accident  policy,  a  finding  that  the  body  of  one 
burned  in  a  house  was  tliat  of  the  insured,  and  not  a  dead  body  placed 
there  by  insured,  and  tliat  death  was  accidental,  held  sustained  by  the 
evidence. 

2.  Anieal  and  error  ^=»882(I1)— Omia^on  to.  prove  cannot  be  complained  of 

by  one  objecting  to  the  proof. 

A  party  on  appeal  will  be  held  to  the  attitude  which  he  assumed  at  the 
trial,  and  in  an  action  on  an  accident  policy,  where  defendant  on  the 
trial  prevented  plaintiff  from  Introducing  evidence  to  show  that  one 
with  pneumonia  could  be  actively  about,  it  could  not  complain  on  appeal 
that  plaintiff  should  have  shown  such  to  be  true. 

^z^Fot  other  caies  see  same  topic  &  KBY-NUMBER  In  aU  Key-Numbered  Digests  ft  Indezef 
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3.  Appeal  and  error  <8s»882(ll)-*TluU  Jury  reJeeCed  expert  testimony  not  to 

be  complaiDed  of  by  one  refusing  to  permit  similar  testimony  of  ottier 
party. 

Appellant  could  not  urge  that  Jury  rejected  evidence  given  by  its  ex- 
perts in  answer  to  questions  whldi  it  would  not  permit  respondent's  ex- 
perts to  answer. 

4.  Insnranee  ^=»855(2)— Amoonts  and  ctrcamstaneeB  of  poikies  proper  OYi- 

denee  bearing  on  question  of  fraud. 

In  an  action  on  accident  policies,  where  defendant  maintained  that  a 
body  found  was  not  that  of  insured,  the  amounts  and  circumstances  of 
the  policies  were  proper  evidence  as  bearing  on  the  question  of  fraud, 
but  the  importance  of  such  evidence  was  entirely  a  matter  for  the  Jury. 

6  Weights  and  measures  (S=>3— ^Centimeters.'* 

There  are  2.54  centimeters  in  an  inch. 

6.  Evidence  ^=>500— Witness  giving  opinion  cannot  testify  to  speeiflc  in- 

stances. 

A  qualified  witiiess  may  express  an  opinion  in  respect  to  the  particu- 
lar matter  under  investigation,  but  he  cannot  on  direct  exam  inn  tion 
give  specific  iustances. 

7.  Evidence  ^=>570-<Expert  testimony  maj  he  disbelieved  by  Jury. 

Ordinarily  expert  testimony,  even  though  uncontroverted,  may  be  dls-* 
regarded  by  a  Jury. 

John  M.  Kellogg,  P.  J.,  and  Henry  T.  Kellogg,  J.,  dissenting. 

Appeal  from  Trial  Term,  Columbia  County. 

Action  by  Kathryn  D.  Ensign  against  the  Travelers'  Insurance 
Company  of  Hartford,  Conn.  From  a  judgment  for  plaintiff,  entered 
on  the  verdict  of  a  jury,  and  from  an  order  denying  its  motion,  made 
on  the  minutes,  to  set  aside  the  verdict,  defendant  appeals.  Judgment 
aad  order  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Rosendale,  Hessberg,  Dugan  &  Haines,  of  Albany  (P.  C.  Dugan, 
of  Albany,  of  counsel),  for  appellant. 

•     Mark  Duntz,  of  Hudson  (John  L.  Crandell,  of  Hudson,  of  coun- 
sel), for  respondent. 
I 

COCHRANE,  J.  The  plaintiff  has  recovered  a  judgment?  for  the 
loss  of  the  life  of  her  husband,  Edwin  W.  Ensign,  on  tv^o  policies 
of  insurance  issued  by  the  defendant.  One  is  an  accident  and  health 
policy ;  the  other  is  an  accident  policy.  The  only  question  raised  by 
the  defendant  on  this  appeal  is  that  Mr.  Ensign  is  not  dead,  or,  if 
dead,  that  he  did  not  accidentally  die.  After  a  careful  analysis  of  the 
evidence,  I  reach  the  conclusion  that  it  justifies  the  finding  of  the 
jury  that  he  was  accidentally  burned  to  death,  as  claimed  by  the 
plaintiff. 

[1]  Mr.  Ensign  was  an  .undertaker  by  occupation.  He  married 
the  plaintiff  in  the  year  1901.  They  had  two  children,  twin  boys, 
born  in  the  year  1907.  In  that  year  he  formed  a  partnership  with 
Mr.  Bates,  under  the  firm  name  of  Ensign  &  Bates.  The  firm  pur- 
chased an  established  undertaking  business  in  the  city  of  Hudson, 
N.  Y.,  and  continued  to  conduct  it  until  the  alleged  death  of  Mr. 
Ensign  on  December  12,  1918.    In  the  meantime  the  firm  started  and 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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conducted  an  automobile  business  in  connection  with  the.  undertak- 
ing business.  Both  partners  resided  in  Hudson  during  the  entire 
period  of  the  existence  of  the  firm.  Mrs.  Ensign,  the  plaintiff,  owned 
a  cottage  at  Lake  Charlotte,  about  12  miles  from  Hudson,  where 
the  family  was  accustomed  to  spend  its  summers.  During  the  autumn 
of  1918  the  family,  or  a  portion  thereol,  made  occasional  week-end 
trips  to  the  cottage.  In  the  early  part  of  December  Mr.  Ensign  was 
alone  at  the  cottage  for  a  number  of  days.  He  was  m^ing  some 
repairs  and  improvements,  which  included  the  placing  of  linoleum 
on  the  upper  floor  and  painting  the  3ame.  Evidence  is  produced  of 
one  or  more  witnesses,  who  were  in  the  cottage  at  this  time  and 
saw  the  work  which  was  being  accomplished,  and  it  is  established 
that  he  took  with  him  two  rolls  of  linoleum  from  Hudson  to  the  cot- 
tage. It  had  been  his  custom  at  different  times  to  make  trips  to  the 
cottage  and  spend  some  time  there  alone.  While  at  .the  cottage  on 
the  occasion  mentioned,  he  was  called  home  on  account  of  the  scri- 
ouSiiUness  of  his  two  boys,  who  had  influenza  pneumonia,  a  very  prev- 
alent disease  at  that  time. 

December  12,  1918,  was  a  mild  and  pleasant  winter  day.  The  boys 
were  then  convalescing  from  their  illness.  Mr.  Ensign  annpunced 
his  purpose  of  going  to  the  cottage  to  complete  the  work  he  had  in 
view,  and  close  it  for  the  winter,  saying  that  he  might  return  that 
night,  but  that,  if  he  did  not  finish  his  work,  he  would  remain  there 
and  Tctum  the  following  nloming-  He  left  home  about  2  o'clock  in 
the  afternoon,  taking  with  him  a  lunch,  consisting  of  two  sandwiches 
and  a  piece  of  cake.  He  took  with  him  no  money,  except  such  as  he 
mi|^t  'Otdinarily  have  carried,,  and  no  clothing,  except  what  he  wore, 
C0tisisting  of  ordinary  working  clothes,  a  fur-lined  overcoat,  and  a 
cap:^  Me  drove  to  the  cottage  in  an  automobile  truck  owned  by  the 
firm,  as  he  had  done  onliormer  occasions.  On  the  road  he  overtook 
and  invited  to  ride  witk,  him  a  neighbor,  who  accepted  his  invitation . 
and  proceeded  with  him  in  the  truck  to  the  lake.  During  the  afternoon 
hammering'  was  heard  in  the  cottage.  About  6  o'clock  he  went  to  the 
house  of  Mr.  Wehtzel,  about  500  ,fcet  from  the  cottage  of  the  plain- 
tiff, and  procured  permission  to  kerp  the  truck  in  his  barn  during  the 
night  He  drained  the  water  from.,  the  radiator  of  the  truck,  after 
backing  -it^  into  the  bam,  which  was  then  locked.  About  7  o'clock,  he 
again  returned  to  the  Wentzel  home  and  purchased  a  quart  of  milk, 
as  he  had  previously  done.  From  there  he  telephoned  to  his  partner, 
Mr.  Bates,  and  sent  a  message  to  his  wife,  the  nature  of  rwhich  the 
defendant  did  riot  permit  to  be  jdisclosed.  He  remained  at  the  Went- 
zel house  about  one  hour,  discussing  with  the  family  various  topics^ 
and  manifesting  nothing  uniisual  or  unnatural  in  his  appearance  or 
demeanor.  He  left  there  about  8  o'clock,  saying  that  he  was  going  fp 
bed.  Thp  testimony  of  one  witness  is  that  he  said  he  was  going  to 
the  cottage  to  eat  his  supper.  It  probably  is  immaterial,  but,  if  there 
is  any  importance  in  the  discrepancy  of  the  testimony,  the  advantage 
has  been  given  to  the  plaintiff  by  the  verdict  of  the  jury. 

Abiwt  half  past  11  o'clock  that  night  a  neighbor  passing  along  the 
highway  discovered  the  cottage  to  Jbe  in  flames. ,   He  aroused  the 
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Wentzel  family.  When  they  and  others  reached  the  cottage,  it  was 
entirely  destroyed,  except  one  post.  In  the  burning  ruins  was  dis- 
covered the  body  of  a  man  burned  beyond  recognition.  Where  the 
head  rested  were  subsequently  found  pieces  of  gold.  It  is  not  ques- 
tioned that  the  gold  was  such  as  might  have  come  from  the  teeth 
of  Mr.  Ensign.  Most  of  his  upper  teeth  were  crowned  with  gold. 
Underneath  where  the  hips  of  the  body  had  rested  was  found  a  bunch 
of  keys,  identified  as  his.  It  is  practically  admitted,  and  there  can 
be  no  question,  that  in  the  absence  of  fraud  and  incendiary  fire  the 
body  found  in  the  ruins  of  the  cottage  was  that  of  the  plaintiff's  hus- 
band. The  defense  is  that  he  placed  a  dead  body  in  the  cottage  and 
that  he  started  the  fire  and  disappeared.  The  nucleus  of  this  defease 
of  course,  is  that  his  business  as  an  undertaker  gave  him  the  oppor- 
tunity to  provide  a  dead  body,  and  with  this  as  a  starting  point  the 
defendant  builds  its  defense  mainly  with  the  testimony  of  physician3 
and  expert  witnesses.  t 

The  body  was  found  in  the  living  room  of  the  cottage,  beside  a 
bed.  This  bed,  with  othet  furniture,  had  been  brought  from  the  rooms 
above,  when  Mr.  Ensign  was  making  his  improvements  in  these  -  lat- 
ter rooms.  The  purpose  of  bringing  the  bed  downstairs  may  also 
have  been  to  sleep  in  that  room,  which  was  warmer.  The  cottage 
was  heated  by  an  old-fashioned  wood  stove  in  the  living  room.  Only 
two  fragments  of  this  stove  survived  the  fire  and  were  identified  by 
the  plaintiff.  The  coroner,  who  was  called  to  the  scene  of  the  fire 
shortly  after  its  occurrence,  testified  that  one  of  these  fragments*  was 
found  by  him  near  a  stone,  and  near  the  head  of  the  body,  which  ac- 
cording to  the  evidence  was  about  11  feet  from  where  the  stove. was 
standing.  It  is  admitted  that  carbon  monc^ide  was  present  in  the  d^d 
body.  The  defendant  gave  evidence  tending  to  show,  and  claimed, 
that  such  carbon  monoxide  did  not  cause  <iiath.  That  may  be  ad- 
mitted. A' 

The  point  is,  as  bearing  on  the  question  of  the  identity  of  the  body, 
that  it  was  present,  that  according  to  the  evidence  it  is  the  product 
of  imperfect  combustion,  and  thai  it  is  formed  by'  explosion;  or  may 
itself  be  explosive.  The  fragmentrof  the  stove  above  mentioned  were 
introduced  in  evidence  and  exhibited  to  the  jury.  It  is  claimed  by 
the  plaintiff,  and  such  claim  is  not  controverted  bv  the  defendant, 
that  one  of  these  fragments  appeared  to  have  "buckled  outward,"  in- 
dicating the  application  of  force  from  within.*  However  that  may  be, 
it  was  a  legitimate  inference  by  the  jury  from  the  evidence,  and  the 
jury  must  therefore  be  deemed  to  have  so  found,  that  carbon  monox- 
ide was  generated  in  the  stove,  and  that  an  explosion  occurred,  throw- 
ing the  fragments  to  the  places  where  they  were  found,  and  starting 
the  conflagration.  It  was  not  incumbent  on  the  plaintiff  to  prove  the 
origin  of  Ae  fire,  for  the  purpose  of  identifying  the  body  in  question  as 
that  of  her  husband.  She  may  establish  such  identity  by  any  other 
evidence  at  her  disposal,  but  it  is  very  clear  that,  if  the  accidental 
origin  of  the  fire  has  been  established  to  the  satisfaction  of  tiie  jiuy, 
.it  disposes  of  the  defense  herein,  because  the  comer  stone  of  that 
defense  is  that  the  fire  had  an  incendiary  origin. 
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When,  in  addition  to  the  foregoing  facts,  the  plaintiff  established,  as 
she  did  by  iincontroverted  evidence,  that  Mr.  Ensign  was  a  goofi 
husband,  a  good  father,  a  good  business  man,  and  a  good  citizen,  she 
had  completely  demolished  the  defense.  These  attributes  are  incpnsist- 
ent  with  the  commission  of  such  a  repulsive  crime  as  is  here  charged. 
Furthermore,  the  crime,  if  successfully  accomplished  and  undiscov- 
ered, obviously  involves  to  the  perpetrator  consequences  of  such  a 
serious  nature,  which  suggest  themselves  to  all,  as  to  make  the  com- 
mission of  such  a  crime  unthinkable,  and  to  discredit  the  defense,  in 
the  absence  of  some  adequate  motive  or  reason  for  the  commission 
of  the  crime.  The  diligence  of  the  defendant  in  this  case,  properly 
exercised,  has  not  been  rewarded  with  a  particle  of  evidence  ex- 
plaining the  alleged  conduct  of  Mr.  Ensign,  which,  except  for  some 
such  explanation  or  motive,  is  unnatural  and  contrary  to  human  ex- 
perience. 

The  plaintiff's  case  does  not  rest  here.  The  defendant  availed  it- 
self of  its  right  under  the  policies  to  make  an  autopsy  of  the  body  of 
the  deceased.  It  was  made  for  the  defendant  by  Dr.  Schultze.  The 
brains,  heart,  lungs,  liver,  spleen,  kidneys,  stomach,  and  intestines  of 
the  deceased,  except  such  portion  of  the  latter  as  was  destroyed  by 
the  fire,  were  carefully  examined.  Clearly,  after  such  an  examination 
and  inspection  of  the  vital  parts  of  the  body,  the  defendant  should 
be  able  to  demonstrate  what. caused  the  death  of  the  person  in  ques- 
tion. That  was  the  purpose  of  the  autopsy.  That  was  the  claim  of 
the  defendant  at  the  trial,  and  is  its  claim  on  this  appeal.  It  contends 
that  the  person  in  question  died  from  influenza  pneumonia.  Admit- 
tedly the  person  had  that  disease,  but  the  plaintiff  denies  that  it  was 
the  cause  of  death.  At  the  time  when  Dr.  Schultze  made  the  autopsy, 
he  signed  a  detailed  report  thereof.  That  report  may  safely  be  as- 
sumed to  be  correct,  because  the  autopsy  was  witnessed  and  the  re- 
port verified  by  five  physicians,  including  Dr.  Vaughn,  representing 
the  plaintiff. 

There  was  a  serious  inconsistency  between  the  testimony  of  Dr. 
Schultze,  as  given  at  the  trial,  concerning  the  condition  of  the  lungs, 
and  his  original  report  of  the  autopsy.  The  report  shows  that  the 
right  lung  contained  numerous  fine  yellowish  gray  nodules,  but  shows 
nothing  of  thd'kind  in  respect  to  the  left  Itmg,  except  that  it  states  that 
the  anterior  half  of  the  lower  lobe  in  its  lower  portion  "shows  lob- 
ulated  areas  of  a  yellowish  gray  color."  In  his  testimony  Dr.  Schultze 
represented  the  yellowish  gray  nodules  as  being  scattered  throughout 
all  of  both  lungs.  The  report  shows  explicitly  that  the  right  lung 
was  aerated,  and  that  the  left  lung  was  kerated,  "with  the  exception 
of  the  upper  third  of  the  lower  lobe  in  its  anterior  half,  which  is  gray 
and  solidified  and  nonaerated  in  part.  The  anterior  half  of  the  lower 
lobe  in  its  lower  portion  the  lung  is  firmer,  and  shows  lobulated  areas 
of  a  yellowish  gray  color  and  very  firm."  In  other  words,  the  report 
confines  the  solidification  of  the  lungs  entirely  to  the  anterior  half  of 
the  lower  of  the  three  lobes  of  the  left  lung,  and  shows  that  all  the 
rest  of  that  lung  and  the  whole  of  the  rig^t  lung  was  aerated  or  filled 


Digitized  by 


Google 


12  184  NBW  YORK  SUPPLEMENT  (Sup.  Ct 

with  air.     In  his  testimony  Dr.  Schultzc  repeatedly  represents  the 
eptire  portion  of  both  lungs  as  being  solidified.    He  testifies: 

"Around  the  air  tubes  in  the  Inng,  technically  called  the  brondii,  the  lung 
tissue,^  which  is  composed  of  air  sacs,  was  filled  with  the  products  of  in- 
flnmipation,  and  on  examination  with  the  naked  eye  Uiese  parts  of  the  lung 
were  solid  and  contained  no  air." 

Again  he  testified : 

"All  the  lung  being  aflTected,  in  fact,  from  the  air  tubes  to  and  including  the 
air  sacs." 

Still  further  he  testified: 

"The  lungs  are  solidified,  hardened  by  the  products  of  the  inflammation  in 
all  parts  of  the  lung.'* 

On  this  testimony  alone  as  to  the  condition  of  the  lungs  rests  the 
claim  that  death  was  caused  by  pnetunonia.  Other  physicians  called 
by  the  defendant  based  their  opinions  as  to  the  cause  of  death  en- 
tirely on  conditions  as  stated  by  Dr.  Schultze  at  the  trial.  Dr.  Vaughn 
personally  examined  the  lungs,  and  agrees  to  the. report  of  the  autopsy 
as  made  by  Dr.  Schultze.  It  would  seem  that  any  competent  physi^ 
cian,  after  such  an  examination,  could  tell  whether  the  pneumonia 
was  sufficient  to  produce  death,  without  the  aid  of  a  microscope  or 
chemical  analysis.  The  latter  might  be. useful,  if  there  were  a  con- 
troversy as  to  the  existence  or  nature  oi  the  disease. 

Emphasis  is  placed  by  the  defendant  on  a  pathological  report  made 
by  Dr.  S3mtiners  at  the  instance  of  the  plaintiff.  I  find  nothing  in  that 
report  which  militates  against'  the  position  of  the  plaintiff.  Dr. 
Schultze  testified  that  he  took  about  30  blocks  from  the  lungs  of  the 
deceased  for  examination,  and  it  is  argued  that  he  divided  those  blocks 
or  sections  of  the  lungs  with  Dr.  Vaughn,  who  delivered  all  that  he 
received  to  Dr.  Symners.  In  this  particular,  as  in  others,  the  testi- 
mony of  Dr.  Schultze  is  discredited  by  his  report  at  the  autopsy,  where 
he  says: 

'Two  sections  from  the  right  Umg,  lower  lobe,  placed  in  jar,  and  a  section 
from  the  upper  lobe.  •  *  •  Several  pieces  of  th,e  areas  described  in  left 
lung  were  taken  for  examination." 

It  will  be  observed  that  the  "areas  described  in  left  hing"  were  the 
only  areas  which  according  to  his  original  report  show  solidification  or 
hardness.  Dr.  Vaughn  testifies  it  was  these  pieces  which  were  divided 
with  him,  and  which  he  delivered  to  Dr.  Symners,  and  on  the  portions 
so  delivered  by  him  the  report  of  Dr.  Symners  was  based.  But,  if  we 
assume  that  the  report  of  the  latter  applies  to  the  entire  portion  of 
i)oth  lungs,  there  is  absolutely  nothing  therein  indicating  death  by 
pneumonia,  or  for  that  matter  any  cause  of  death.  It  shows  the  pres- 
ence of  pneumonia,  and  that — 

"Many  of  the  bronchioles,  together  with  some  of  the  alveoli,  are  filled  to 
the  point  of  distention  by  polynuclear  leucocytes." 

'   As  explained  by  Dr.  Vaughn,  the  latter  means,  not  pus,  but  pus- 
forming  cells,  a  reaction  to  the  inflammation,  ''the  productive  agency  of 
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the  body,  and  the  scavenger  of  the  body."  Dr.  Vaughn  testifies  there 
is  nothing  in  Dr.  Symners'  report  showing  the  cause  of  death.  That 
testimony  was  unnecessary.  To  me  it  seems  apparent,  without  medical 
interpretation.  It  is  noteworthy,  also,  that  Dr.  McKenna,  the  defend- 
ant's witness,  emphasizes  the  idea  that,  in  stating  in  answer  to  hypo- 
thetical questions  that  pneumonia  caused  ^^ath,  he  did  not  base  his 
answer  on  Dr.  Symners'  report.  Manifestly  he  found  nothing  therein 
to  indicate  the  cause  of  death.  The  original  report  of  Dr.  Schultze, 
therefore,  shows,  as  before  stated,  solidification  or  hardness  merely  in 
the  anterior  half  of  the  lower  of  the  three  lobes  of  the  left  lung  and 
that  all  the  rest  of  that  lung  and  the  whole  of  the  right  lung  was  aerated 
or  filled  with  air.  The  pathological  report  of  Dr.  Symners  shows  mere- 
ly the  presence  of  pneumonia,  and  contains  nothing  inconsistent  with 
the  report  of  Dr.  Schultze,  even  though  it  be  assumed,  which  is  not 
the  fact,  that  it  applies  to  the  entire  portion  of  both  lungs.  Dr. 
Schukze,  testifying  to  conditions  materially  inconsistent  with  his  pre- 
vious report,  says  that  in  his  opinion  the  influenza  pneumonia  was  the 
cause  of  death.  Dr.  Vaughn  testified  positively  that  in  his  opinion 
It  did  not  cause  death.  He  says  it  was  localized,  or  not  diffused 
throughout  the  entire  area  of  the  lungs.  That  is  precisely  what  Dr. 
Schultze's  original  report  shows,  contrary  to  what  he  swore  to  at  the 
trial.  Dr.  Vaughn  also  says  the  pneumonia  was  resolving  or  curing, 
and  if  it  was  curing,  of  course,  it  could  not  produce  death. 

Dr.  Vaughn  is  corroborated  by  the  original  report  of  the  autopsy 
as  made  by  Dr.  Schultze,  and  is  not  contradicted  by  the  pathological 
report  of  Dr.  Symners.  Dr.  Schultze  is  seriously  contradicted  by  his 
own  report.  The  jury  believed  Dr.  Vaughn.  That  ends  the  defense, 
because  very  clearly,  if  the  defendant,  after  the  post  mortem  exami- 
nation which  was  made,  could  not  satisfy  the  jury  that  the  person 
whose  body  was  found  in  the  fire  died  as  the  result  of  some  disease,  it 
necessarily  followed  that  he  must  have  been  burned  to  death.  So 
the  jury  reasoned,  and  such  reasoning  is  logical.  After  the  failure 
of  the  defendant  to  establish  any  other  cause  of  death,  it  was  of 
little  avail  to  develop  theories  based  on  the  clotting  of  the  blood  and 
scantiness  of  the  fat  around  the  intestines.  Those  circumstances  may 
be  accounted  for,  as  we  shall  hereafter  see ;  but,  were  it  otherwise,  the 
jury  clearly  had  a  right  to  disregard  them,  in  view  of  the  testimony,  ac- 
;cepted  by  them,  that  pneumonia  was  not  the  cause  of  the  death,  and 
of  the  inability  of  the  medical  men  to  otherwise  account  therefor.  It 
would  be  more  satisfactory  if  Dr.  Vaughn  had  testified  that  with  the 
influenza  pneumonia  as  found  in  this  individuar  he  could  have  been 
actively  about  as  Mr.  Ensign  was  the  day  he  left  home,  and  that 
his  illness  would  not  have  been  noticeable  to  observers.  For  this 
omission,  however,  the  defendant  and  not  the  plaintiff  is  responsible. 

[2,  3]  Questions  by  the  plaintiff  designed  to  develop  those  facts 
were  excluded  on  objections  by  the  defendant,  which  objections 
brought  from  the  court  the  ruling:  *- 

"I  think  the  only  qnestion  about  thia  is  as  to  whether  this  individual  died 
from  his  pneumonia  or  not." 
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After  procuring  that  ruling,  the  defendant  cannot  consistently  urge 
that  the  pneumonia,  as  described  by  Dr.  Vaughn  and  by  Dr.  Schultze 
in  his  original  report,  would  have  prevented  Mr.  Ensign  from  going  to 
the  cottage  and  performing  the  acts  which  he  performed  tiiat  day.  A 
party  on  appeal  will  fee  held  to  the  attitude  which  he  assumed  at  the 
trial.  Hoffman  v.  Lehigh  Valley  Railroad  Co.,  188  App.  Div.  414, 
418,  177  N.  Y.  Supp.  140.  Neither  can  the  defendant  urge  with  much 
cogency  that  the  jury  rejected  evidence  given  by  its  experts  in  answer 
to  questions  which  it  would  not  permit  the  plaintiff's  experts  to  answer. 
The  defendant's  physicians,  however,  admitt€;d  that  with  ordinary  or 
lobar  pneumonia  patients  might  be  around  without  prostration  and 
manifesting  no  fever.  "It  is  very  hard  to  keep  some  of  these  people 
in  bed,"  testified  Dr.  Schultze,  speaking  of  patients  with  lobar  pneu- 
monia. 

[4]  Here  the  discussion  might  naturally  conclude.  In  the  dissent- 
ing opinion,  however,  some  facts  are  stated  in  such  a  manner  as  to 
render  appropriate  further  discussion  concerning  the  same.  I  do  not 
share  in  the  suspicions  of  the  Presiding  Justice.  Neither  do  I  agree 
with  all  his  statements  of  facts,  nor  with  all  the  inferences  which  he 
draws  therefrom.  It  is  called  to  our  attention  that  the  policies  involved 
in  this  action  are  accident  policies,  one  of  which  provides  for  a 
double  indemnity  for  death  in  certain  specified  ways,  including  death 
in  a  burning  building,  and  that  the  other  provides  for  liability  only  in 
case  of  death  in  certain  specified  ways,  including  death  in  a  burning 
building.  Turning  to  the  policies  we  find  that  the  first  one  was  both  an 
accident  and  health  policy ;  that  it  was  issued  shortly  after  Mr.  Ensign 
recovered  from  an  illness  "for  stone  in  kidney,  lasting  four  weeks"; 
and  that  both  policies  provide  elaborate  schedules  of  indemnities,  not 
only  for  death,  but  for  various  kinds  of  accidents,  and  for  various 
kinds  of  injuries  and  disabilities.  They  were  both  issued  in  the  year 
1916,  two  years  or  thereabouts  before  the  fire.  The  annual  premium  of 
the  first  policy  was  $80,  and  of  the  second  $51.  They  are  such  poli- 
cies as  any  active  man  might  naturally  have  taken.  If  they  had  been 
conceived  in  fraud,  it  is  improbable  that  the  insured  would  have  paid 
a  larger  annual  premium  for  a  policy  which,  on  the  consummation  of 
the  fraud,  was  expected  to  produce  a  much  smaller  amount  than  the 
less  expensive  policy.  There  were  a  number  of  other  accident  poli- 
cies, which  are  not  set  forth  in  the  record;  but  they  probably  con- 
tain substantially  the  same  provisions,  and  probably  are  of  the  same 
general  nature,  as  the  two  involved  herein. 

It  is  true  that  in  the  year  1918  Mr.  Ensign  materially  increased  his 
insurance,  but  of  the  total  amount  of  the  maximum  insurance  of  $103,- 
250  this  defendant  issued  $60,000.  Of  the  maximum  insurance  of 
$47,000,  issued  in  1918,  $37,000  was  payable  to  Mr.  Bates.  Of  this 
latter  amount  $25,000  was  issued  by  this  defendant.  If,  therefore, 
there  was  anything  unusual,  strange,  or  suspicious  about  these  policies, 
the  defendant  must  have  jcnown  it.  It  was  a  party  to  the  contracts, 
which  included  more  than  one-half  of  the  total  insurance,  and  most  of 
the  entire  insurance  which  was  payable  to  Mr.  Bates.  The  evidence 
discloses  three  of  the  defendant's  agents  at  one  time  at  the  place  of 
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business  of  Ensign  &  Bates,  negotiating  some  of  this  insurance  in  1918, 
which  is  payable  to  Mr.  Bates.  It  is  improbable  that  the  reasons  for 
making  the  policies  payable  to  him  were  not  disclosed  to  the  defend- 
ant's agents,  or  it  may  be  more  accurate  to  say  it  is  improbable  that 
the  reasons  for  doing  so  were  not  urged  on  the  firm  by  such  agents. 
At  any  rate  the  defendant  was  a  party  to  the  contracts,  and  was  un- 
doubtedly satisfied  with  the  reasons,  whatever  they  were.  The  plaintiff 
was  not  a  party  to  the  contracts,  and  does  not  loiow  the  reasons.  It 
is  too  late  now,  when  the  defendant  is  called  upon  to  live  up  to  its  con- 
tracts, to  urge  that  they  were  suspicious,  unnatural,  or  unreasonable. 
It  did  not  so  regard  them  during  the  time  they  were  sources  of  income 
to  itself.  Of  course  the  amounts  and  circumstances  of  these  policies 
were  proper  evidence,  as  bearing  on  the  question  of  fraud,  but  the 
importance  of  such  evidence  was  entirely  a  matter  for  the  consideration 
of  the  jury.  And  when  all  the  facts  concerning  these  policies  are  fully 
stated,  and  their  true  relationship  in  reference  to  their  environment  is 
set  forth,  the  situation  presents  a  different  aspect  than  the  situation  a? 
presented  in  the  dissenting  opinion.  An  incomplete  statement  may  be 
as  misleading  as  any  other. 

It  is  said  diat  the  annual  income  of  Mr.  Ensign  was  $1,300,  and  that 
a  payment  of  $5,500  by  Mr.  Bates  to  the  plaintiff  as  the  executrix  of 
the  will  of  Mr.  Ensign  "represented  the  return  of  any  capital  originally 
put  in  the  business  by  him  and  one-half  of  the  profits  of  the  business 
since  1907."  As  I  read  the  evidence,  there  is  no  justification  for  either 
statement.  Mr.  Bates,  when  being  examined  as  to  whether  Mr.  En- 
sign drew  from  the  business  any  unusual  amount  just  prior  to  the  burn- 
ing of  the  cottage,  testified  that  he  drew  nothing,  except  what  each 
partner  was  drawing  from  the  business  for  living  expenses,  and  which 
at  that  parHrular  time  was  $25  a  week.  I  find  no  evidence  as  to  what 
either  pa^«ner  had  at  any  time  put  into  the  business  or  drawn  there- 
from, in  the  nature  of  profits  or  otherwise,  except  as  stated.  The  de- 
fendant might  have  proved  the  facts,  but  for  reasons  satisfactory  to 
itself  it  did  not  desire  to  do  so.  The  plaintiff  likewise  might  have  done 
the  same,  but  she  did  not  need  to  do  so.  The  uncontradicted  evidence 
is  that  the  business  of  the  firm  was  very  prosperous,  and  not  merely 
"fairly  prosperous";  that  each  yeai:  during  the  11  years  of  the  exist- 
ence of  the  firm  the  business  increased  over  the  preceding  year,  and 
that  the  year  1918  was  the  most  prosperous  of  all.  The  business  could 
not  be  said  to  be  even  "fairly  prosperous,"  if  it  yielded  each  partner 
only  $25  weekly.  The  credit  of  Mr.  Ensign  at  the  bank  was  shown  to 
be  good.  He  had  some  trifling  obligations,  but  they  were  not  urgent, 
and  were  met  promptly  and  without  difficulty  by  his  executrix  after 
his  death.  The  premiums  on  the  policies  in  which  Mr.  Bates  was  in- 
terested were  paid  by  the  firm  and  treated  as  a  firm  expense.  Further- 
more insurance  was  not  a  new  venture  with  Mr.  Ensign.  He  had  large 
policies  existing  at  the  time  of  his  marriage,  which  subsequently  ma- 
tured and  were  paid.  There  is  no  evidence  justifying  an  inference 
that  he  was  pecuniarily  embarrassed,  or  that  the  annual  insurance 
premiums  which  he  had  obligated  himself  to  pay  were  beyond  his 
ability  to  do  so.    Neither  do  I  find  any  evidence  tnat  Mr.  Ensign  or  his 
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firm  never  paid  an  income  tax,  except  that  Mr.  Bates  testified  that  af- 
ter the  death  of  Mr.  Ensign  he  paid  no  income  tax  on  the  business  of 
the  firm  transacted  during  the  year  1918. 

[6]  Equally  unjustifiable  is  the  argument  in  reference  to  the  height 
of  the  body  found  in  the  fire.  It  is  conceded  that  from  the  length  of 
the  femur  the  height  of  the  man  may  be  ascertained,  in  20  per  cent, 
of  cases  within  3  inches  approximately,  and  in  the  remaining  80  per 
cent,  of  the  cases  with  greater  accuracy.  The  length  of  the  femur 
in  the  body  in  question  was  49.5  centimeters.  There  was  some  con- 
fusion in  computation,  but,  applying  the  rule  in  practice  for  determin- 
ing the  height  of  a  man  whose  femur  is  49.5  centimeters.  Dr.  Vaughn 
finally  made  his  height  less  than  182  centimeters,  which  reduced  to  feet 
and  inches  is  less  than  6  feet,  well  within  the  limits  fixed  by  the  wit- 
ness, the  exact  height  of  Mr.  Ensign  being  5  feet  9  inches.  There  are 
2.54  centimeters  in  an  inch.  Webster's  Dictionary ;  Century  Diction- 
•ary.  In  reducing  the  centimeters  to  inches,  the  witness  erroneously 
assumed  there  were  2.50  centimeters  in  an  inch,  and  in  using  that 
divisor  an  erroneous  quotient  of  more  than  72  inches  was  produced. 
The  height  as  e:q)ressed  in  centimeters  was  correct.  Nothing  can 
change  the  fact  that  182  centimeters  are  not  more,  but  less,  than  72 
inches. 

I  am  unable  to  grasp  the  mental  processes  by  which  it  is  argued  that 
the  body  found  in  the  fire  had  been  mutilated  to  prevent  identifica- 
tion. The  hands  and  feet  and  portions  of  the  arms  and  legs  had  dis- 
appeared. I^  do  not  understand  there  is  any  evidence  indicating  that 
they  had  been  severed  from  the  body,  and  I  am  unable  to  comprehend 
how  the  hands  or  feet,  particularly  without  the  flesh  thereon,  in  the 
absence  of  some  abnormality,  would  have  any  bearing  on  the  ques- 
tion of  identification.  The  presence  of  the  brain  precludes  the  argu- 
ment that  the  head  had  been  removed.  As  I  understand  the  conten- 
tion in  this  particular,  it  is  that  Mr.  Ensign  selected  a  body  of  a  male 
person  about  his  own  age,  size,  and  height,  but  without  any  teeth,  and 
that  he  subjected  the  head  to  some  artificial  heat,  independent  of  the 
burning  building,  for  the  purpose  of  destroying  any  indications  that 
there  were  no  teeth,  and  that  he  procured  some  gold  in  quantity  and 
quality  such  as  might  simulate  the  gold  in  his  own  teeth,  and  placed 
it  under  the  head  of  the  body  in  question,  and  deposited  his  keys  under 
the  body,  where  they  would  be  protected  to  a  large  extent  from  the 
fire,  so  that  they  would  survive  the  fire.  The  presence  of  a  pan 
over  which,  according  to  the  evidence  of  one  witness,  the  head  was 
lying,  is  seized  on  as  a  straw  to  lend  color  to  this  contention. 

That  argument  strikes  me  as  too  fantastic  for  serious  consideration. 
Aside  from  the  natural  difficulties  and  impracticability  of  executing 
such  a  subtle  scheme,  it  implies  on  the  part  of  the  schemer  a  super- 
human omniscience,  whereby  he  could  determine  just  how  the  scheme 
was  going  to  work  out.  How  was  he  to  know  that  the  gold  and  keys 
would  survive  the  burning  building?  But,  aside  from  all  other  con- 
siderations, the  argument  ignores  entirely  the  testipiony  of  three  dis- 
interested witnesses  that  the  skull  w^as  present  -when  the  body  was 
discovered  in  the  ruins  of  the  fire.    It  was  that  which  drew  the  atten- 
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tion  of  the  witnesses  to  the  figure  of  a  man.  When  the  autopsy  wa» 
held,  15  days  thereafter,  the  sloill  had  disappeared.  The  reason  for  the 
transformation  is  found  in  the  testimony  of  Dr.  Schultze,  the  defend- 
ant's witness,  as  follows : 

•*Q.  Well,  doctor,  bones  will  bum,  if  they  are  subjected  to  sufficient  heat, 
will  they  not?  A.  The  organic  material  of  the  bones  win  bum  up.  The  un- 
organic  material  or  ash  of  the  bones  will  remain.  Q.  As  we  speak  of  burning 
the  hand  or  foot  of  a  person,  if  subjected  to  sufficient  heat,  it  will  be  bumed 
away,  so  it  leaves  nothing  but  ashes,  will  it  not?  A.  Yes;  but  the  ash  would 
e^ow  the  form  of  the  bone,  unless  it  was  subsequently  crushed  or  disinte- 
grated in  some  way." 

The  disintegration  had  taken 'place  intermediate  the  fire  and  the 
autopsy.  If  some  person  had  purposely  bumed  the  head  by  artificial 
means  for  the  purpose  of  destroying  it,  he  would  certainly  have  seen 
that  it  was  "disintegrated"  before  he  abandoned  his  task.  -  That  would 
have  been  very  easy,  and  without  doing  so  the  purpose  of  the  burning 
was  incomplete. 

[8]  The  defendant  produced  witnesses  from  distant  cities,  who  had 
cremated  thousands  of  human  bodies  after  death,  and  who  testified  that 
in  all  those  cases  the  teeth  survived  the  cremation.  It  is  extremely 
doubtful  whether  such  evidence  was  competent.  A  qualified  witness 
may  express  an  opinion  in  respect  to  the  particular  matter  under  in- 
vestigation, but  he  cannot  on  direct  examination  give  specific  in- 
stances. The  party  against  whom  he  is  called  cannot  be  prepared  Xo 
meet  individual  cases.  It  will  be  assumed,  however,  for  the  purpose 
of  this  case,  that  such  evidence  establishes  the  opinion  of  those  wit- 
nesses that  the  teeth  of  the  body  in  question,  if  there  were  any,  would 
have  survived  the  fire,  although  they  admit  that  they  have  had  no 
experience  in  respect  to  persons  who  have  met  death  in  burning  build- 
ings, where  the  conditions  are  obviously  different  from  the  conditions 
which  exist  in  the  process  of  cremation.  Those  witnesses  did  not  and 
could  not  know,  according  to  their  own  testimony,  whether  the  bodies 
which  w^re  cremated  did  or  did  not  have  teeth.  It  appears  from  their 
own  testimony  that  they  assumed,  without  any  knowledge  on  the  sub- 
ject, that  whenever  teeth  did  not  appear  after  the  cremation  none  exist- 
ed before.  It  is  not  strange  that  such  evidence  did  not  appeal  to  the 
jury.  I  shall  assume,  however,  that  the  teeth  are  the  hardest  sub- 
stance in  the  human  body,  and  ordinarily  would  survive  a  fire.  But  it 
is  not  difficult  to  account  for  the  missing  teeth  in  this  case.  I  quote 
from  the  testimony  of  Prof.  Touceda,  the  defendant's  witness : 

"Q.  What  do  you  say  as  to  whether  teeth  can  be  burned,  so  as  to  destroy 
their  shape,  by  a  degree  of  heat  which  Is  sufficient  to  melt  cast  iron?  A. 
Well,  I  think  that  the  shape  can  be  altered  considerably,  because  there  is 
always  more  or  less  moisture  there,  and  the  gas  as  generated  by  the  decom- 
position of  the  organic  matter  in  the  bone,  or  the  moisture,  that  will  generate 
gas  that  wiU  disrupt  the  teeth,  and  they  won't  be  in  just  the  shape  they  were 
before.  In  other  words,  the  answer  to  that  question  depends  upon  the  rate 
that  you  would  heat  them.  If  you  heat  them  slowly,  this  gas  would  go  off 
without  disturbing  the  shape  of  the  teeth.  If  you  heat  them  fast,  it  might 
cause  a  change.  ♦  ♦  ♦  Q.  The  burning  of  the  teeth,  as  you  have  described, 
they  do  bum,  but  they  crack  apart  and  separate;  is  that  the  idea?  A.  Por- 
tions of  them  burn  just  like  a  bone.  There  is  organic  matter  in  teeth,  and 
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that  portion  burns.  Q.  So  that,  if  some  portion  of  the  tooth  of  a  human 
body  came  In  contact  with  actual  live  coals  of  fire,  some  portion  of  it  would 
actually  burn,  would  It  not?  A.  I  think  so.  Q.  And  the  remainder  may  crack 
apart  and  become  fine  particles?  A.  Well,  that  would  depend  upon  condi- 
tions. If  it  was  burned  undisturbed,  it  wouldn't;  it  would  retain  the  form 
of  the  tooth,  as  you  see  in  this  case  here  (indicating)." 

This  testimony  must  be  construed  in  the  light  of  the  following  facts : 
That  Mr.  Ensign  had  poor  teeth;  that  this  body  was  burnwi  by  a 
roaring  mass  of  flames  in  the  open  air ;  that  timbers  were  repeatedly 
falling  on  or  about  the  body;  that  while  still  burning  the  body  was 
subjected  to  the  sudden  reaction  of  8  or  10  pails  of  water  thrown  upon 
it  to  preserve  it  and  extinguish  the  fire;  that  after  the  fire  was  ex- 
tinguished the  hpdy  was  handled,  wrapped  in  a  blanket,  transported 
12  miles,  part  of  the  distance  over  a  rough  roadj  that  it  was  prepared 
for  burial,  buried,  and  after  15  days  was  disinterred  and  presented  at 
the  autopsy ;  that  there  were  at  the  autopsy  numerous  small  pieces  or 
fragments  of  bone  which  could  not  be  identified.  In  the  light  of 
the  foregoing  testimony  of  Prof.  Touceda  and  of  the  foregoing  facts, 
all  of  which  are  established,  the  jury  were  at  liberty  to  determine  that 
the  absence  of  the  skull  and  teeth  was  sufficiently  explained. 

As  we  have  already  seen,  the  disappearance  of  the  skull  interme- 
diate the  fire  and  the  autopsy  was  conclusively  established.  It  should . 
be  observed,  also,  that  no  witness  testified  either  to  the  presence  or  the 
absence  of  teeth  when  the  body  was  discovered  at  the  fire.  Probably 
they  at  that  time  escaped  identification,  but  there  is  no  evidence  on 
the  point.  The  entire  evidence  as  to  the  absence  of  teeth  relates  to  the 
time  of  the  autopsy.  Even  Dr.  Schultze  admits  that  the  incineration  of 
the  head  in  this  case  would  account  for  the  disappearance  of  the  teeth 
in  time.  One  of  the  witnesses  testified  to  the  presence  of  a  pan  in 
proximity  to  the  head  of  the  body.  His  exact  testimony  was :  "It  [the 
head]  was  over  the  pan ;  it  wasn't  directly  in  it."  No  other  witness 
makes  any  allusion  to  the  pan,  except  tliat  it  was  present,  and  it  does 
not  appear  to  have  been  regarded  by  any  one  at  the  time  as  a  suspi- 
cious circumstance.  There  was  no  cellar  under  the  cottage.  The 
floor  was  one  foot  above  the  ground,  in  addition  to  the  thickness  of 
the  sills.  Reference  has  been  made  to  a  stone  near  which  one  of  the 
fragments  of  the  stove  was  found.  The  stone,  according  to  the  in- 
ference of  a  witness,  which  must  have  been  correct,  had  been  under 
the  floor  of  the  cottage,  which  had  been  built  over  it.  The  floor,  of 
course,  was  destroyed.  Like  the  stone,  the  pan  may  have  been  under 
the  floor.  If  the  body  in  question  was  lying  on  the  bed  in  the  living 
room  of  the  cottage,  it  must  have  rolled  therefrom  when  the  bed  tilted 
with  the  burning  floor.  But  if  a  person  sleeping  in  the  bed  had  arisen 
therefrom,  and,  overcome  by  flames,  or  smoke,  or  gases,  had  fallen  to 
the  floor,  or  if,  as  the  defendant  claims,  a  dead  tody  was  placed  on 
the  floor  beside  the  bed,  the  body,  when  the  floor  burned  thereunder, 
would  have  sagged  to  the  ground  beneath. 

The  point  is  that  in  any  event  the  body,  when  found,  could  not 
have  been  in  the  same  position  in  which  it  was  before  the  floor  burned. 
The  fact  that  the  head  was  "over  the  pan/'  therefore,  is  of  no  sig- 
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nificance.  The  walls  of  the  thorax  and  some  of  the  ribs  were  buracd 
away,  indicating  that  the  body  was  not  lying  face  downward,  as  would 
naturally  be  the  case  if  an  attempt  had  been  made  to  burn  away  the 
recognizable  features  of  the  head.  And  is  it  conceivable  that  a  person 
destroying  the  head  by  the  method  suggested  would  have  left  the  pan 
thereunder?  He  would  have  reduced  the  head  to  ashes  and  removed 
the  pan  before  be  abandoned  his  gruesome  task.  Throughout  this  con* 
troversy  it  has  been  assumed  that  Mr.  Ensign,  if  in  the  burning  cot- 
tage, must  have  been  sleeping  on  the  bed  in  tiie  living  room.  Perhaps 
he  was.  But  such  assumption  is  not  required.  To  facilitate  his  work 
in  the  upper  rooms,  he  had  moved  some  of  the  furniture  to  the  rooms 
below  including  one  of  th^  beds.  Although  he  told  his  wife  he  had 
moved  the  bed  to  the  living  room  because  it  was  cold,  the  night  in 
question  was  not  cold,  and  whether  he  was  sleeping  upstairs  or  down- 
stairs is  a  question  which  cannot  be  determined.  There  were  two 
beds  upstairs.  Perhaps  it  is  unimportant,  except  that  the  jury,  in  de- 
ciding this  case  in  favor  of  the  plaintiff,  were  not  required  to  find  that 
he  was  sleeping  in  the  lower  room. 

It  is  no  more  difficult  to  understand  the  f reakishness  of  the  fire  in 
consuming  certain  parts  of  the  body  more  than  others  than  it  is  to 
understand  its  freakishness  in  the  destruction  of  the  building  and  its 
contents.  Not  a  single  nail  was  found  in  the  ruins,  nor  any  part  of 
the  hardware  of  the  building,  except  perhaps  the  lock  and  key  of  one 
door.  Some  of  the  glass,  probably  from  the  windows,  but  not  all  of 
it,  remained.  All  cooking  utensils  disappeared,  but  a  Lincoln  penny 
and  a  metal  badge,  a  plaything  of  the  children,  were  subsequently  found. 
The  old  wood  stove  in  the  living  room,  except  two  fragments  here- 
tofore mentioned,  had  disappeared,  and  nothing  was  left  of  the  stove 
in  the  kitchen.  The  iron  bed,  with  its  springs,  in  the  living  room,  re- 
tained its  identity,  except  that  it  was  warped  and  blackened,  but  not 
a  vestige  remained  of  an  iron  bed,  which  was  in  the  upper  room. 
It  is  beyond  human  ingenuity  or  explanation  to  account  for  such  ap- 
parently inconsistent  results.  The  burning  of  the  body  was  no  more 
inconsistent.  Fire  and  flood  are  not  logical  or  consistent  in  their  rav- 
ages. Undoubtedly,  however,  it  is  a  fact  that  the  head  of  the  body 
was  exposed  to  more  intense  heat  than  the  rest  of  the  body,  because 
it  was  nearest  to  the  burning  side  of  the  building. 

Incidentally  it  is  difficult  for  me  to  understand  why,  if  this  was  a 
dishonest  fire,  the  bed  should  have  beeen  removed  from  the  upper  to 
the  lower  room.  I  cannot  conceive  how  the  criminal  purpose,  if  it 
was  such,  was  subserved  or  aided  by  that  change.  It  would  seem  to 
me  that  from  every  standpoint  a  person  consummating  this  alleged 
wicked  plan  would  naturally  have  preferred  the  bed  and  the  body  to 
be  in  the  upper  room,  the  natural  place  for  both.  The  purpose  could 
better  have  been  accomplished  in  that  part  of  the  house,  and  with  a 
greater  appearance  of  naturalness,  and  I  am  unable  to  perceive  how, 
from  any  standpoint,  anything  was  to  be  gained  by  placing  either  the 
bed  or  the  body  in  the  room  ImbIow.  The  fact  that  the  bed  was  moved 
is  to  my  mind  a  strong  circumstance  against  this  defense.  It  may  not 
strike  all  minds  the  same  way,  but  certainly  it  was  a  circumstance  the 
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importance  of  which  was  a  question  for  the  consiHeration  of  the  jury. 
The  empty  stomach  proves  nothing,  in  view  of  the  testimony  of  T>r. 
McKenna,  the  defendant's  witness,  that  it  "shows  that  nothing  had 
been  taken  in  for  at  least  a  period  of  three  hours."  Naturally  the  in- 
sured had  not  eaten  in  three  hours  bef  ore«  the  fire.  I  do  not  under- 
stand that  the  evidence  establishes  that  there  were  no  contents  in  the 
intestines.  Dr.  Schultze  at  the  trial  substantially  so  testified,  except 
that  he  admitted  that  "the  small  intestine  contained  very  little  recogniz- 
able contents."  Experience  demonstrates  that  the  original  report  of  the 
autopsy  made  by  this  witness  is  more  reliable  than  Ws  testimony,  and 
turning  to  that  report,  which  at  the  time  of  the  autopsy  represented 
the  agreement  of  both  parties  to  the  controversy  as  to  what  the  au- 
topsy disclosed,  we  find  the  following: 

"The  small  intestine  is  mostly  charred ;  very  Uttle  of  it  shows  appreciable 
contents.  The  caput  coll  show?  its  mucous  membrane  stained  with  feces; 
very  little  contents.  The  hepatic  flexture  is  charred.  The  right  half  trans- 
verse colon  is  collapsed  and  empty.  The  splenic  flexture  of  the  colon  and 
descending  colon  is  absent.  On  the  left  side  of  the  abdomen,  over  the  area 
of  the  descending  colon,  the  abdominal  waU  is  absent  and  its  margin  in  the 
opening  is  charred  and  ragged." 

Although  the  report  is  silent  on  the  point,  the  testimony  shows  that 
a  portion  of  the  rectum  was  absent.  With  a  portion  of  the  intestines 
missing,  and  what  was  left  showing  some  contents,  and  a  part  show- 
ing "appreciable  contents,"  it  is  a  mistake  to  say  that  the  intestines 
were  empty,  or  to  draw  any  inference  based  on  the  alleged  absence 
of  their  contents.  The  testimony  shows  that  Mr.  Ensign  had  eaten 
very  little  on  the  day  in  question,  except  that  he  ate  art  ordinary  break- 
fast. In  respect  to  the  scantiness  of  fat  around  the  intestines  or  in 
the  abdominal  cavity,  it  would  naturally  occur  to  an  ordinary  la)mian, 
and  doubtless  occurred  to  the  jurors,  that  such  a  roasting  as  that  body 
received  would  naturally  deplete  the  fat  and  reduce  it  to  a  minimum. 
Part  of  the  abdominal  walls  and  part  of  the  intestines  were  entirely 
burned  away,  and  other  portions  were  charred  to  an  extreme  extent. 

Dr.  Schultze  testifies  that  the  blood  in  the  case  of  persons  burned 
to  death  does  not  clot.  Dr.  McKenna,  defendant's  witness,  is  not  so 
sure  about  that.  He  says  it  does  not  "clot  as  a  rule"  and  that  it  does 
not  "generally"  clot.  His  theory  of  the  clotting  is  that  it  is  caused  by 
contact  with  air,  and  that  the  inhalation  of  smoke  and  gas  by  victims 
of  fire  excludes  air  from  the  lungs,  but  that  in  the  course  of  time,  if 
the  body  is  left  to  itself,  the  blood  will  settle  by  the  force  of  gravity 
and  form  clots.  In  other  words,  if  the  victim  of  a  fire  inhales  smoke 
or  gas,  the  blood-clotting  process  may  be  retarded  or  interfered  with, 
but  is  not  necessarily  prevented,  especially  after  the  lapse  of  time.  That 
is  the  way  I  understand  this  testimony,  and  I  think  that  certainly  is 
a  fair  inference  therefrom.  All  these  conditions,  the  contents  of  the 
intestines,  the  scarcity  of  fat,  and  the  clotting  of  the  blood,  are  stated 
in  the  report  of  the  autopsy,  and  were  known  to  Dr.  Vaughn,  and 
agreed  to  by  him  when  he  testified  that  influenza  pneumonia  could  not 
have  been  the  cause  of  death.  In  respect  to  all  these  circumstances 
it  must  he  remembered  that  they  relate  to  conditions  IS  days  after 
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death,  and  after  the  body  had  been  embalmed,  and. had  necessarily  ex- 
perienced physical  and  chemical  changes  by  reason  of  fire  and  water 
and  lapse  of  time. 

[7]  I  have  not  attempted  to  answer  all  the  arguments  advanced  or 
suggested  in  the  dissenting  opinion.  Some  of  them  seem  to  me  to  be 
trivial  and  unimportant.  Others  are  based  on  evidence  which  the  jury 
had  a  right  to  reject.  AH  of  them  should  be  addressed  to  the  jury.  I 
think  one  of  the  fallacies  of  that  opinion  consists  in  attributing  to  the 
expert  testimony  a'  conclusiveness  to  which  it  is  not  entitled.  Ordi- 
narily such  testimony,  even  though  uncontroverted,  may  be  disre- 
garded by  a  jury.  People  ex  rel.  Third  Avenue  Railroad  Co.  v.  State 
Board  of  Tax  Commissioners,  212  N.  Y.  472,  485,  106  N.  E.  325 ;  The 
Conqueror,  166  U.  S.  110,  131,  133,  17  Sup.  Ct.  510,  41  L.  Ed.  937; 
Brehm  v.  Great  Western  Railway  Co.,  34  Barb.  256,  273.  In  People 
V.  Vanderhoof,  71  Mich.  158,  39  N.  W.  28,  the  court  laid  down  the 
wholesome  rule  that  a  party  is  not  obliged  to  employ  rebutting  experts, 
on  pain  of  having  the  original  evidence  of  experts  accepted  as  con- 
clusive. But  it  is  not  necessary  in  the  instant  case  to  go  to  that  ex- 
tent, or  to  seek  the  application  of  the  rule  above  stated.  All  the  evi- 
dence of  the  defendants  has  been  met  and  controverted.  It  may 
be  that  in  some  details  there  is  no  direct  clash  of  witnesses  against 
witnesses,  but  the  witnesses  of  the  defendant  do  clash  with  the  gen- 
eral tenor  of  the  evidence  given  by  other  witnesses,  and  in  some  in- 
stances by  other  witnesses  of  the  defendant.  In  this,  as  in  many 
similar  cases,  the  theory  advanced  by  one  expert  witness  is  uncon- 
sciously exploded  by  the  theory  advanced  by  another.  There  is  a 
clear  inconsistency  between  all  the  testimony  produced  by  the  defend- 
ant and  other  portions  of  the  testimony  produced  either  by  the  plain- 
tiff or  the  defendant,  and  there  certainly  is  a  clash  between  the  ex- 
pert witnesses  of  the  defendant  and  the  circumstances  and  probabili- 
ties disclosed  by  the  evidence. 

I  do  not  thii^  what  may  be  called  the  human  aspect  of  a  case  like 
this  should  be  entirely  ignored.  The  conduct  of  the  insured  during 
the  few  days  preceding  the  fire  should  be  carefully  considered.  The 
renovation  and  improvement  of  the  cottage  by  him  "as  a  surprise 
to  his  family  in  the  spring" ;  the  removal  of  the  bed  from  the  upper 
to  the  lower  part  of  the  house;  his  anxious  solicitude  for  his  sick 
boys,  repeatedly  and  variously  manifested;  his  purchase  for  one  of 
them  of  the  thrift  stamps  on  the  day  he  left  home ;  his  preparation  on 
that  day  of  the  meal  for  the  use  of  the  family  after  his  departure; 
his  delivery  to  his  wife,  when  he  departed,  of  a  small  sum  of  money 
to  purchase  family  supplies;  his  invitation  to  the  neighbor  to  ride 
with  him  on  his  way  to  the  cottage,  and  the  usual  and  ordinary  con- 
versation in  which  they  engaged ;  the  message  to  his  wife  at  about  7 
o'clock  in  the  evening;  his  visit  of  about  an  hour  with  the  Wentzel 
family,  engaging  as  he  did  in  ordinary  talk,  with  his  usual  appearance 
— these  and  other  instances  which  might  be  mentioned  are  not  indica- 
tive of  a  man  whose  mind  is  obsessed  with  a  purpose  to  immediately 
commit  a  crime  which  he  knew  would  necessarily  entirely  change  the 
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Status  of  his  life  and  practically  wipe  out  his  existence.  It  is  im- 
possible in  an  opinion  to  give  a  picture  of  this  man's  life  during  the 
short  time  preceding  the  fire,  but  I  <}o  not  see  how  any  one  can  read 
this  record  without  being  convinced  that  he  was  thinking  the  thoughts 
and  doing  the  deeds  of  a  man  impelled  by  normal  and  honorable  mo- 
tives. If  it  be  argued  that  he  was  acting  a  part  and  gauging  his  con- 
duct to  avert  suspicion,  the  answer  is  that  he  must  have  been  an  ex- 
tremely good  actor  to  play  the  part  so  naturally  and  with  such  ap- 
parent unconsciousness.  But  if  it  be  admitted  that  he  may  have  been 
dissimulating,  it  remains  a  fact  that  there  is  no  explanation  of  his 
crime.  A  man  may  desire  to  abandon  his  family ;  he  may  desire  to 
abandon  a  business,  prospering  with  a  continually  increasing  pros- 
perity ;  he  may  desire  to  abandon  friends  and  social  relations,  and  all 
that  he  has  striven  for  during  a  life  of  nearly  50  years ;  he  may  de- 
sire to  wander  a  fugitive  from  justice,  shrinking  in  terror  from  every 
familiar  face  or  voice ;  he  may  even  desire  to  obliterate  his  identity — all 
of  which  is  implied  by  this  defense  on  the  part  of  the  insured ;  but  a 
man  never  has  any  of  those  desires,  unless  there  is  some  good  reason 
or  motive  therefor.  Without  such  a  reason  or  motive,  the  defense 
rests  on  no  foundation. 

The  weakness  of  the  defense  is  emphasized  by  the  necessity  which 
is  recognized  in  providing  an  accomplice  for  Mr.  Ensign.  The  ac- 
complice selected  is  his  partner.  As  they  were  partners  in  business, 
so  it  is  insinuated  they  are  partners  in  crime.  This  adds  to  the  im- 
probability of  the  defense.  Not  one,  but  two,  reputable  citizens,  with 
long  and  honoraWe  and  successful  business  careers,  have  suddenly 
become  criminals.  Mr.  Ensign  did  not  need  the  assistance  of  his  par- 
ner  to  accomplish  this  crime.  The  sole  connection  of  Mr.  Bates  with 
the  transaction  consists  in  pouring  water  on  the  burning  body  when 
he  was  summoned  to  the  fire,  an  act  which  did  not  promote,  but  on 
the  contrary  retarded  it,  and  tended  to  expose  the  conspiracy,  if  it 
existed,  in  which  he  was  himself  concerned ;  or  was  that  also  done  to 
avert  suspicion?  The  necessity  of  an  alleged  accomplice  arises,  of 
course,  from  the  fact  that  without  one  Mr.  Ensign  could  not  expect  to 
profit  to  the  extent  of  a  single  dollar.  If  such  a  conspiracy  could  be 
successfully  accomplished,  it  would  profit  Mr.  Bates  to  the  extent  of 
his  ill-gotten  gains ;  but  pi-obably  no  one  will  argue  that  the  profits  of 
Mr.  Ensign  would  be  a  temptation  to  him  to  make  the  great  sacrifice 
he  was  required  to  make.  There  is  small  inducement  for  one  to  lead 
such  a  life  as  to  win  the  respect  and  esteem  of  the  community  in  which 
he  has  lived  for  many  years,  unless  it  counts  for  something  against  an 
assault  of  this  nature,  based  as  it  is  on  not  a  single  probability,  but  on 
theories  and  conjectures.  The  jury,  which  had  the  responsibility  of 
deciding  this  case,  refused  to  be  misled  by  such  theories  and  conjec- 
tures, and  followed  the  path  of  reason  and  good  sense  and  common 
experience.  I  have  no  doubt  that  it  was  the  duty  of  the  trial  justice 
to  submit  this  case  to  the  jury  for  their  determination,  and  I  am  equally 
clear  that  the  verdict  should  not  be  set  aside  as  against  the  weight  of 
evidence. 
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No  ruling  during  the  trial  is  complained  of  on  this  appeal.    No  ob- 
jection or  question  of  any  kind  is  raised  in  criticism  of  this  judgment, 
except  that  the  insured  is  not  dead  as  the  result  of  an  accident. 
.  For  all  the  reasons  stated,  I  think  the  judgment  and  order  should. 
be  affirmed,  with  costs. 

WOODWARD  and  KILEY,  J  J.,  concur. 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  plaintiff's  cottage,  at 
Lake  Charlotte,  12  miles  from  Hudson,  was  burned  on  the  night  of 
December  12,  1918,  and  in  the  ruins  was  found  the  charred  trunk  of 
a  man.  Recovery  has  been  had  upon  two  accident  policies  to  the 
plaintiff,  upon  her  husband,  one  dated  July  19,  1916,  for  $7,500,  with 
a  double  indemnity  for  the  loss  of  life  in  a  burning  building,  a  public 
conveyance,  or  passenger  elevator,  thus  making  that  policy,  as  the 'jury 
finds  $15,000;  the  other,  dated  December  21,  1916,  for  $20,000,  for 
death  by  accident  while  in  a  burning  building,  upon  a  public  conveyance, 
or  upon  a  passenger  elevator.  The  question  for  consideration  is  wheth- 
er the  plaintiff's  husband  met  an  accidental  death  in  the  burning  build- 
ing. 

At  the  time  of  the  fire  the  total  insurance,  life  and  accident,  cover- 
ing Ensign's  life,  if  he  met  accidental  death  in  a  burning  building,  a' 
public  conveyance,  or  a  passenger  elevator,  was  $103,250,  of  which 
$56,250  was  payable  to  th^  wife,  $5,000  to  the  wife  and  children,  $5,000 
to  the  children  and  $37,000  to  his  partner.  Bates.  Seven  of  the  policies 
were  issued  prior  to  February  27,  1918,  and  all  of  the  seven  were 
accident  policies,  except  three  of  $2,000  each,  taken  out  October  13, 

1917,  with  annual  payments  of  $239.28.  These  seven  policies  called 
for  $61,250  in  case  of  accidental  death  in  a  burning  building,  a  public 
conveyance,  or  passenger  elevator;  if  accidental  death  occurred  other- 
wise, the  amount  payable  would  be  reduced  by  $35,000.  The  total 
annual  premiums  on  these  policies  was  $438.08,  including  the  $239.88 
on  the  life  policies  of  October  13,  1917,  or  $196.20,  if  that  premium  is 
excluded,  and  the  total  annual  premium  on  all  policies  outstanding  at 
the  time  of  the  fire  was  $2,279.23. 

After  February  27,  1918,  Mr.  Ensign  was  very  active  in  insurance 
matters.  On  that  date  two  life  policies,  together  calling  for  $5,000, 
were  issued,  in  which  the  wife  was  named  as  beneficiary.  The  bene- 
ficiary was  changed  July  15th  to  the  wife  and  two  children.    April  6, 

1918,  a  life  policy  of  $10,000  was  issued,  his  estate  being  the  bene- 
ficiary; June  28th  the  beneficiary  was  changed  to  the  partner.  Bates. 
May  4th  a  joint  policy  was  issued  upon  the  lives  of  Ensign  and  Bates 
for  $15,000  for  benefit  of  the  survivor.  On  July  6th  an  accident  policy 
for  $5,000  was  issued,  payable  to  Bates,  with  double  indemnity  in  case 
of  loss  in  a  burning  building,  a  public  conveyance,  or  a  passenger  ele- 
vator. On  August  16,  1918,  a  life  policy  of  $5,000  was  issued  to  his 
estate;  on  October  24th  the  two  diildren  were  substituted  as  bene- 
ficiaries. On  November  20,  1918,  he  took  an  accident  policy,  with  an 
indemnity  for  loss  of  life  during  the  first  year  pf  $2,000,  payable  to 
Bates. 
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In  all  of  the  life  policies  issued  in  1918  the  premium  was  payable 
quarterly,  and  on  the  policy  of  August  16,  1918,  a  note  was  given  for 
the  premium  falling  due  a  few  days  before  the  fire.  Bates  testified  that 
the  premiums  upon  the  joint  policy  and  upon  the  $10,00(Xpolicy  pay- 
able to  him,  or  $1,322.60  per  year,  were  payable  by  the  firm.  The 
other  premiums  clearly  were  an  obligation  against  Ensign  alone.  He 
and  Bates  were  equal  partners  as  undertakers  at  Hudson,  N.  Y.  It 
cloes  not  appear  that  there  was  any  policy,  accident  or  life,  upon  the 
life  of  Bates  for  Ensign's  benefit,  other  than  the  joint  policy  men- 
tioned. These  policies  called  for  a  payment  by  Ensign  of  $966.76 
per  year  in  premiums,  a  large  sum  to  be  paid  by  a  man  whose  annual 
total  income,  as  we  shall  see  later,  was  only  $1,300,  and  who  had 
himself,  his  wife,  and  two  children  to  support.  He  paid  a  house  serv- 
ant.J$4  per  week ;  her  wages  and  the  premiums  payable  by  him  would 
pretty  well  exhaust  his  annual  income,  in  addition  to  which  he  would 
be  charged  the  half  of  the  $1,322.60,  which  Bates  says  the  firm  was  to 
pay.  The  plaintiff  knew  that  the  husband  had  insurance,  but  did  not 
know  o'f  the  amount,  and  had  no  information  that  any  of  it  was  for 
the  benefit  of  Bates.  The  insured  was  upwards  of  49  years  of  age, 
weighed  190  pounds,  was  5  feet  9  inches  high,  a  fairly  strong,  rugged 
man,  with  broad  shoulders,  well  proportioned,  and  was  in  good  health. 
The  fact  that  he  had  so  recently  been  accepted  for  insurance  speaks 
for  his  good  health.  He  had  spent  the  morning  of  the  fire  in  putting 
double  windows  upon  his  house  at  Hudsoif.  He  had  lost  no  teeth; 
n^ost  of  his  upper  teeth,  howwer^were  crowned  with  gold.  He,  his 
wife,  and  two  children  lived  oven  the  undertaking  office.  His  family  re- 
lations were  good. 

Ensign  and  Bates  had  a  morgue  in  the  office  building  and  a  vault  in  - 
the  cemetery,  in  each  of  which  were  many  dead  bodies.  On  account 
of  the  influenza  there  had  been  many  deaths,  and  both  partners  had 
been  very  busy.  Bodies  came  to  the  morgue  from  hospitals;  other 
bodies  came  from  private  homes ;  in  some  cases  the  persons  who  died 
had  no  homes;  some  of  them  were  foreigners.  Ensign  was  the  em- 
balmer,  and  had  charge  of  the  dead  bodies.  In  one  week  the  firm  had 
30  funerals.  Both  partners  were  men  of  good  standing  in  the  com- 
munity, Biates  had  a  wife  and  two  children.  Each  partner  drew  from 
the  business  $25  a  week  for  living  expenses.  Ensign  had  no  individual 
properly,  except  the  little  cottage  at  the  lake,  which  had  been  purchased 
by  him  and  deeded  to  the  plaintiff.  The  firm  owned  the  building  in 
which  the  office  was,  subject  to  a  mortgage  of  $4,000.  Bates'  house 
was  mortgaged  for  $2,500.  The  firm,  a  few  months  before  the  fire, 
"as  a  side  line,"  had  begun  the  sale  of  automobiles,  and  had  outstand- 
ing notes,  business  paper,  on  that  account,  of  $9,000,  and  it  owed  $4,- 
700  in  other  indebtedness,  apparently,  in  addition  to  the  mortgage.  En- 
sign personally  owed  about  $800,  which  embraced  several  notes  in  the 
bank  due  to  tradesmen.  Some  of  the  tradesmen's  notes  had  been  run- 
ning for  some  time,  and  had  been  renewed  from  time  to  time,  with 
small  payments  thereon.  The  firm'  had  been  in  business  since  1907  and 
was  fairly  prosperous.  Neither.  Bates,  Ensign,  nor  the  firm  paid  any 
income  tax.    There  is  no  evidence  that  either  partner  ever  drew  from 
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the  firm  an3rthmg  aside  from  $25  per  >teek,  from  which  it  would  result 
that  that  sum  was  Ensign's  total  income.  After  the  fire  Bates  paid  the 
plaintiff,  as  Ensign's  widow,  $6,300,  as  he  says,  for  Ensign's  interest 
in  the  business,  which,  of  course,  was  subject  to  the  payment  of  his 
debts.  This  represented  the  return  of  any  capital  originally  put  in  tlie 
business  by  him  and  one-half  of  the  profits  of  the  business  since  1907. 

The  Ensign  family  lived  at  the  cottage  during  the  summer,  up  to 
about  Labor  Day,  and  he  was  frequently  there  nights.  Some  time 
about  the  latter  part  of  November,  1918,  Ensign,  it  is  said,  began  to 
make  certain  repairs  upon  the  cottage,  and  was  there  several  days. 
Among  other  things,  he  removed  the  furtiiture  from  the  second  floor 
to  the  first,  put  down  some  linoletun  on  the  second  floor,  and  was  to 
paint  it  two  coats;  this  was  intended  as  a  surprise  to  his  family  in 
the  spring.  He  was  called  suddenly  from  the  cottage  on  account  of 
the  sickness  of  his  children,  who  had  the  influenza.  On  the  day  of  the 
fire  the  children  were  better,  and  it  was  understood  that  the  woman 
who  was  assisting  in  taking  care  of  them  would  leave  the  first  of  the 
week. 

.  Ensign,  the  morning  of  the  fire,  was  cheerful  and  in  his  usual  good 
health.  He  said  he  would  go  to  the  cottage  and  dose  it  for  the  winter. 
His  breakfast,  at  about  7  o'clock,  consisted  of  two  or  three  pieces  of 
sausage,  five  or  six  pancakes,  bread  and  butter,  and  coffee.  His  lunch- 
eon, about  11  o'clock,  consisted  of  soup,  pie,  bread  and  butter,  and 
milk.  Sandwiches  and  cake  were  prepared  for  him  to  take  to  the  lake. 
He  went  to  the  lake  in  the  Vim  truck,  in  which  there  was  nothing 
but  himself ;  left  the  truck  at  a  neighbor's  and  went  to  the  cottage. 
Hammering  was  afterwards  heard  at  the  cottage.  In  the  evening, 
about  8  o'clock,  he  came  down  to  the  neighbor's  about  500  feet  from  the 
cottage,  visited  with  the  family  a  few  moments,  telephoned  to  Bates, 
at  Hudson,  that  he  would  be  home  early  in  the  morning,  and  bought  a 
quart  of  milk.  He  gave  a  25-cent  piece  for  the  milk,  and  received  in 
change  a  10-cent  piece  and  5  pennies;  he  put  the  change  in  his 
pocket,  and  said  he  would  go  to  the  house  and  eat  his  supper.  At 
11 :30  at  night  the  building  burned,  and  he  has  not  been  seen  alive  or 
heard  of  since. 

When  the  neighbors  arrived  upon  the  scene,  the  burned  body  rested 
upon  a  bed  of  coals  thicker  and  higher  than  was  found  in  other  places, 
and  this  thickness  reached  out  several  inches  beyond  the  body.  Both 
anns  and  both  legs  up  to  the  knee,  the  skull,  the  face,  the  jaws,  and  the 
teeth  were  missing.  There  was  attached  to  the  bone  of  the  neck  a 
carbonized  mass,  about  4  inches  from  back  to  front,  4  inches  from  side 
to  side,  and  2.7  inches  in  height  from  the  upper  bone  of  the  neck. 
At  the  autopsy  the  mass  proved  to  be  the  brains.  It  was  found  in  or 
over  a  granite  milk  pan,  the  neck  lying  over  the  edge  of  the  pan. 
Some  time  after  the  body  was  removed.  Ensign's  keys  were  foimd  typ- 
ing on  top  of  the  ashes,  apparently  about  where  the  hips  of  the  corpse 
lay.  '  A  Lincoln  penny  lay  6  feet  from  the  corpse.  A  constable's 
metal  badge,  a  plaything  of  his  children,  was  also  found,  as  well  as  a 
,  substance,  apparently  gold,  which  may  have  crowned  one  or  two  teeth. 
The  gold  watch  which  Ensign  wore,  and  which  was  upon  his  person 
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when  he  left  home,  could  not  beMiscovered,  nor  cotild  the  coins  which 
the  neighbor  had  given  him  as  change.  The  keys  were  blackened,  but 
the  defendant's  expert  swears  that  an  examination  of  them  showed 
that  they  could  not  have  been  through  a  fire.  The  ashes  and  the 
debris  in  the  vicinity  of  the  body  were  carefully  sifted  and  examined ; 
the  ashes  in  the  pan  in  which  the  head  lay  were  also  examined.  Some 
pieces  of  bone,  which  could  not  be  identified  or  put  together  as  forming 
any  part  of  the  missing  members,  were  picked  up,  together  with  some 
molten  glass  and  an  animal's  bone.  There  was  no  cellar  under  the 
building;  it  rested  on  cement  or  stone  posts  and  was  about  a  foot 
from  the  ground.  An  iron  bedstead,  with  wire  springs,  which  had 
been  brought  down  from  upstairs,  stood  near  the  door  and  the  window ; 
the  head  of  the  bed  was  towards  the  door  and  within  2  or  3  feet  of  it. 
The  foot  of  the  bed  reached  out  into  the  room  toward  the  stove. 
The  chimney  had  fallen  inside  the  room,  and  8  or  10  bricks  were  found 
near  the  foot  of  the  bed.  The  side  of  the  foot  ojE  the  bed  near  the 
corpse  was  bent  down  some,  apparently  by  the  fallen  brick.  The  iron 
pipe  of  the  bed  was  warped  some ;  the  bed  and  springs  were  blackened, 
otherwise  were  in  good  condition.  The  dead  body  lay  near  the  bed  and 
substantially  parallel  with  it ;  the  head  was  towards  the  door.  Bates 
infers  that,  when  the  comer  of  the  foot  of  the  bed  fell  down,  the  body 
rolled  off  the  bed  upon  the  bed  of  coals;  but,  inasmuch  as  the  bed 
was  otherwise  intact,  it  would  hardly  seem  that  the  slight  accident  to 
its  foot  would  have  dumped  the  dead  body  upon  the  bed  of  coals. 

It  will  be  noticed  that  the  absence  of  the  face,  the  legs,  the  forehead, 
skull,  jaws,  and  teeth,  would  naturally  obliterate,  not  only  every  ordi- 
nary means  of  identification,  but  every  ordinary  means  of  ascertaining 
the  height  of  the  body  in  life.  The  record  establishes  that,  where  a 
body  is  consumed  by  fire,  the  teeth  and  shin  bones  practically  remain 
intact,  and,  at  a  crematory,  have  to  be  destroyed,  after  all  else  has  dis- 
appeared but  ashes,  with  mortar  and  pestle.  It  is  seldom  that  the  skull, 
forehead,  jawbones,  legs,  and  arms  are  missing.  They  may  be  weaken- 
ed by  the  fire  and  reduced  to  such  a  state  that  they  can  be  disintegrat- 
ed; but  they  keep  their  shape  until  force  is  applied  to  th^m.  There 
is  no  substantial  dispute  upon  this  subject.  Possibly,  of  course,  the 
falling  debris  may  have  caused  more  or  less  disturbance.  But  the 
fallen  brick  were  at  the  foot  of  the  bed,  and  there  is  no  suggestion  that 
the  granite  milk  pan,  in  which  the  head  lay,  was  broken.  It  would 
therefore  seem  that  the  teeth,  jaws,  skull,  and  bones  of  the  head  would 
naturally  be  found  in  the  pan.  The  evidence  as  to  the  probable  sur- 
vival of  the  bones  in  a  fire,  after  the  other  material  of  the  body  has 
disappeared,  is  interesting  and  convincing. 

It  is  conceded  that,  with  knowledge  of  the  length  of  the  femur,  in 
one  or  two  directions,  the  height  of  a  man,  with  reasonable  certainty, 
may  be  ascertained.  The  plaintiff's  expert  says  that  in  50  per  cent, 
of  the  cases  it  is  correct  within  a  fraction  of  a  centimeter,  that  in  30 
per  cent,  it  varies  not  to  exceed  an  inch,  and  in  20  per  cent,  there  may 
be  a  variation  which  will  reach,  in  some  cases,  to  3  inches.  The  length 
of  the  femur  here  is  undisputed.  Dr.  Vaughn,  the  plaintiff's  expert, 
retiv\>ning  from  it,  gave  the  height  of  the  dead  man  as  between  71  and 
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72  inches,  or  5  feet  11  inches  or  6  feet;  but  upon  cross-examination, 
when  the  computation  was  challenged,  and  he  was  informed  that  the 
defendant's  counsel  made  it  72  inches  and  a  fraction  by  the  same 
formula,  the  court  asked  him  to  verify  the  figures.  He  stated  that  he 
used  the  arbitrary  formula  of  Roulett's  rapid  method,  but  conceded 
that  it  had  not  been  adopted — ^meaning,  I  infer,  that  it  was  not  in 
general  use — ^in  this  country.  Upon  going  over  his  figures,  he  gave  the 
result  as  72.52  inches.  The  defendant's  expert  gave  the  height  as  73.3 
inches.  According  to  the  formulas  given  by  these  witnesses,  2^4 
centimeters  are  figured  as  an  inch.  If  we  take  the  substantially  cor- 
rect ratio,  2.54,  Dr.  Vaughn's  evidence  makes  the  dead  man  5  feet 
11%  inches  and  the  defendant's  figures  about  6  feet  and  %  inches. 
The  respondent's  brief  is  clearly  in  error  in  computing  that  71.385 
bches  make  5  feet  and  9.45  inches.  The  height  of  the  deceased  pre- 
cludes to  a  reasonable  certainty  the  conclusion  that  he  was  the  insured. 
The  computations  being  made  by  both  experts  from  formulas,  we  are 
not  justified  in  changing  them,  and  in  using  the  2.54  instead  of  the 
2.50,  which  seems  to  be  a  part  of  the  formula ;  the  difference  probably 
being  compensated  for  by  the  other  figures.  Dr.  Vaughn  speaks  of  his 
formula  as  the  "rapid  method." 

The  insured,  on  his  former  visits  to  the  cottage,  had  always  left 
this  truck  near  the  cottage ;  this  was  the  only  time  he  left  it  at  Went- 
zel's.  He  left  the  truck  at  Wentzel's  bam  at  3  o'clock,  and  returned 
there  about  6  o'clock,  put  it  in  the  barn,  and  drained  the  water  from 
it.  He  came  back  between  7  and  8  to  telephone  and  get  the  milk. 
Upon  leaving  home,  Ensign  told  his  wife  that  he  would  be  back  about 
10  o'clock  if  he  got  through  his  work;  if  not,  he  would  stay  there  and 
have  a  good  sleep.  When  he  put  his  truck  in  the  Wentzel  barn  at  6 
o'clock,  drained  it,  and  locked  the  door,  he  knew  that  he  was  not  to 
return  home  that  night. 

Dr.  Gettler's  report  shows  the  presence  of  formalin,  the  base  of  all 
embalming  fluids,  in  the  kidney  and  liver.  Bates  swore  that  before  the 
funeral  he  had  thrown  an  embalming  fluid  upon  the  body  and  with 
a  trocar  had  jabbed  it  into  various  parts  of  the  body.  At  the  autopsy 
Bates  made  no  suggestion  that  any  embalming  fluid  had,  at  any  time, 
been  used.  Dr.  Schultze  and  two  representatives  of  the  company 
swear  that  Bates  had  stated  to  them  that  nothing  had  been  done  to 
the  corpse  and  that  no  embalming  fluid  had  been  used.  He  denies 
this,  but  Bates  is  deeply  interested  in  the  litigation.  It  is  urged  that 
his  connection  with  the  business,  and  the  practical  impossibility  of 
taking  a  corpse  from  the  morgue  or  the  vault  without  his  knowledge, 
may  explain  the  large  policies  in  his  favor.  Dr.  Schultze  swears  that 
there  were  no  marks  of  a  trocar.  Evidently,  if  there  had  been  such 
marks,  they  would  have  been  noted  in  the  autopsy;  it  having  been 
made  by  physicians  who  represented  both  sides  of  the  controversy. 
It  is  more  than  probable  that  an  undertaker,  bringing  a  corpse  before 
doctors  for  an  autopsy,  would  state  to  them,  if  such\vas  the  fact, 
that  he  had  embalmed  it,  and  the  method  thereof.  Concededly  Bates 
made  no  such  statement.  His  evidence  as  to  putting  embalming  fluid 
upon  the  corpse  evidently  was  suggested  by  the  report  of  Symners. 
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Whether  or  not  the  body  was  embalmed  was  a  very  material  ques- 
tion. If  a  corpse  was  taken  from  the  morgue  or  the  vault  to  the 
cottage,  it  probably  would  be  one  that  had  been  embalmed.  The  old 
wood  stove  in  the  cottage  had  some  of  its  plates  bulged  out  and  bro- 
ken, but  none  had  melted.  That  fact  is  seized  upon  as  a  suggestion 
that  the  overheated  stove  broke  open  and  set  the  building  afire ;  but 
it  seems  incredible,  with  the  head  of  the  bed  within  2^4  f^et  of  the  door, 
and  with  windows  near,  that  any  person  on  the  first  floor  could  not 
have  made  his  escape. 

Bates  went  to  the  cottage  about  a  week  before  the  fire  to  get  En- 
sign. The  road  from  the  state  road  to  the  cottage,  about  2  miles,  was 
a  very  bad  dirt  road.  As  he  left  the  state  road,  and  got  half  way 
up  the  hill,  he  tore  a  chain  from  his  car,  and  it  was  so  muddy  that 
he  left  the  car  there  and  continued  the  trip  to  the  lake  afoot.  On 
the  day  of  the  fire,  after  Ensign  had  left  Hudson  at  2  o'clock,  Bates, 
about  4  o'clock,  ordered  the  chauffeur  to  put  chains  on  the  touring 
car,  so  as  to  be  ready  for  a  night  call.  It  was  a  bright,  fine  day.  En- 
sign, on  the  morning  of  that  day,  had  the  chauffeur  repair  the  Vim 
truck,  so  that  he  could  use  it.  According  to  Bates'  theory,  for  some 
time  at  least  before  that  day,  the  firm  had  no  conveyance  ready  for 
a  night  call.  The  car  with  the  chains  on  it  was  first  used  in  going 
to  the  cottage  after  the  fire. 

At  the  autopsy  Dr.  Schultze  represented  the  defendant  and  Dr. 
Vaughn  the  plaintiff.  There  were  present  several  other  doctors  and 
others.  Dr,  Vaughn  and  Dr.  Schultze  agree  fully  as  to  the  accuracy 
of  the  report  of  the  autopsy.  That  report  is  complete,  and  shows  the 
condition  of  the  charred  body,  giving  a  particular  description  of  the 
lungs,  stomach,  heart,  kidneys,  spleen,  liver,  and  pancreas.  From 
the  lungs  over  30  blocks,  varying  in  size  from  a  half  inch  square  to 
nearly  an  inch  square  in  extent,  were  taken.  Dr.  Vaughn  had  a  half 
of  each  block,  and  he  delivered  those  from  the  stomach,  lungs,  kidney, 
liver,  and  spleen  to  Dr.  Symners,  the  pathologist  of  the  Bellevue 
Allied  Hospitals,  for  microscopical  examination.  Dr.  Symners  made 
the  examination,  and  his  report  was  a  letter  written  to  the  plaintiff's 
attorneys,  which. we  copy: 

"Gentlemen:  Microscopic  examination  of  portions  of  certain  organs  sub- 
mitted to  me  by  Dr.  J.  C.  Vaughn  reveals  the  following  changes : 

Lungs:  Many  of  the  bronchioles,  together  with  some  of  the  alveoli,  are 
filled  to  the  point  of  distention  by  polynudear  leucocytes.  The  most  notice- 
able change  in  the  lungs,  however,  consists  in  the  presence  of  an  exquisite  or- ' 
ganizlng  pneumonia,  the  process  of  organization  being  manifested  by  a  dif- 
fuse overgrowth  of  richly  cellular  fibroblastic  connective  tissue.  At  oufe 
point  is  a  rather  large  thrombosed  blood  vessel.  Some  of  the  alveoli  are 
emphysematous,  and  in  places  the  interstitial  tissues  are  rich  in  coal  dust. 
The  blood  vessels  of  the  pleura  are  deeply  injected. 

Kidney:  One  part  of  the  kidney  shows  widespread  necrotic  changes. 
Another  part  reveals  increased  cellularity  of  the  Malpighian  tufts,  together 
with  intense  granular  degeneration  of  the  lining  epithelium  of  the  tubules. 
The  lesion  in  the  better  preserved  portion  of  the  kidney  is  that  of  a  subacute 
productive  glomerular  nephritis. 

Microscopic  examination  of  the  liver,  muscle  tissue,  and  spleen  shows  ex- 
tensive necrotic  changes. 

'*[  Signed]    Douglass  Symners,  Director  of  Laboratories." 
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It  is  idle  for  Dr.  Vaughn  to  say  that  the  report  relates  only  to  a 
particular  section  of  the  lungs.  The  report  was  made  upon  all  the 
sections  taken,  and  in  every  substantial  respect  it  agrees  upon  those 
subjects  with  the  testimony  of  Dr.  Schultze,  who  made  a  microscop- 
ical examination  of  all  the  blocks  taken  from  the  organs  or  other 
parts.  A  la3nnan,  with  an  ordinary  dictionary,  from  Dr.  Symners'  re- 
port, can  satisfy  himself  that  the  corpse  was  not  the  well,  vigorous, 
broad-shouldered,  rugged  Ensign,  who  weighed  190  pounds.  Dr. 
Schultze  makes  clear  that  it  would  have  been  impossible  for  the  man 
to  be  around,  performing  the  acts  which  Ensign  was  shown  to  have 
performed  on  the  day  of  the  fire,  and  clearly  shows  that  the  man  died 
from  acute  broncho-pneumonia,  from  influenza. 

The  report  of  the  autopsy  shows  a  thinness  of  fat  in  the  several 
places  where  fat  was  found.  Dr  Schultze  swears  that  the  underlying 
fat  between  the  muscles  of  the  belly  was  well  preserved,  but  was 
very  thin  and  scant,  showing  that  the  fat  of  the  man  had  been  con- 
sumed in  nourishing  the  body  by  reason  of  inability  to  take  food.  The 
plaintiff's  expert  does  not  in  any  way  deny  or  seek  to  qualify  this 
testimony.  It  must  always  be  remembered  that  Dr.  Vaughn,  the 
only  expert  appearing  as  a  witness  for  the  plaintiff,  made  no  mi-» 
croscopical  examination,  and  that  he  agrees  in  every  respect  with  the 
report  of  the  autopsy.  The  stomach  was  empty,  the  small  and  the 
large  intestines  were  substantially  in  the  same  condition,  and  the 
colon  was  completely  contracted  and  empty.  These  facts,  connected 
with  the  scantiness  of  the  fat,  showed  that  the  man  had  not  been 
eating  much  for  some  time,  and  are  entirely  inconsistent  with  the 
meals  which  Ensign  ate  during  the  day.  As  we  have  seen,  Ensign 
had  sandwiches,  cake,  and  milk  at  8  o'clock.  There  was  an  absence 
of  carbon  and  soot  in  the  larger  air  tubes,  but  in  case  of  death  by 
conflagration  they  would  be  found.  The  blood  was  clotted,  while 
in  cases  of  death  by  conflagration  it  would  remain  fluid.  The  coal  dust, 
spoken  of  by  Dr.  S3rmners,  is  always  found  present  in  the  lungs  in 
civilised  life. 

It  is  impossible,  in  the  length  of  an  opinion,  to  refer  particularly 
to  the  autopsy  and  the  evidence  of  the  experts.  Dr.  Vaughn,  plain- 
tiff's expert,  concedes  that  the  man  had  been  suffering  from  influenza 
pneumonia  for  a  week  or  more.  He  says  "it  is  a  typical  case  of 
influenza  pneumonia,"  and  that  it  was  well  along,  "because  it  was 
organized."  But  he  infers  that  it  was  resolving  pneumonia,  and 
localized,  and  therefore  it  would  have  been  possible  for  the  man 
to  be  up  and  around.  While  he  says  the  man  did  not  die  of  influenza 
pneumonia,  we  have  the  following  questions  and  answers  which 
seem  to  be  quite  conclusive : 

"Q.  Now,  Doctor,  If  with  this  report  here  as  It  is  to-day,  with  the  sections 
that  you  delivered  to  him,  then  the  individual  had  a  well-organized  infections 
pneumonia  in  all  parts  of  the  lungs?  A.  He  did  not  Q.  I  say,  if  we  assume 
that  Dr.  Symners  covers  all  sections?  A.  Yes;  if  tie  covered  all  the  sections 
of  the  lungs,  that  would  be  present.  Q.  Then  the  individual  had  a  well- 
organized  infectious  pneumonia  in  all  parts  of  the  lungs?  A.  If  he  had 
that  process  in  all  parts  of  his  lungs,  he  would  never  have  reached  that  far 
in  the  changes.    Q.  I  say,  if  we  assume  that  from  his  report  on  all  of  the 
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sections  that  he  had  received  from  you,  then  the  individual  here  had  a 
well-organized  infectious  pneumonia  in  all  parts  of  the  lungs?  A.  From 
which  the  specimens  were  removed;   yes.** 

As  he  views  it,  the  reports  do  not  indicate  any  cause  of  the  death, 
and  he  does  not  give  an  opinion  as  to  the  cause  of  death,  except  the 
general  statement  that  it  was  not  due  to  influenza  pneumonia.  Where 
Dr.  Symners  speaks  of  a  ^  part  of  the  kidney  showing  widespread 
necrotic  changes,  and  that  the  liver,  muscle  tissues,  and  spleen  show 
extensive  necrotic  changes,  Dr.  Vaughn  says  "necrotic"  means  death 
changes,  but  interprets  the  changes  spoken  of  as  changes  after  the 
death  of  the  man.  Dr.  Symners  knew  that  the  man  had  been  dead 
for  days.  He  was  making  a  microscopical  examination  of  certain 
parts  submitted  to  him,  and  it  would  be  idle  to  say  that  those  parts 
were  then  dead,  when  in  fact  all  parts  were  dead.  Manifestly  he 
meant  by  "necrotic"  the  death  of  tissues  while  the  person  was  alive — 
"the  death  of  a  circumscribed  piece  of  tissue";  "mortification  or  gan- 
grene"— and  that  these  conditions  preceded  the  man's  death.  Evi- 
dently it  was  safer  for  the  plaintiff  to  let  its  expert  explain  what  the 
jnicroscopist  meant  than  to  have  him  present.  Dr.  Vaughn  concedes 
that  the  condition  of  the  lungs,  the  blood  clots,  the  pleura,  as  men- 
tioned in  the  report,  result  from  inflammation  or  infectious  disease. 
I  think  Dr.  Schultze's  testimony,  taken  in  connection  with  the  report 
of  Dr.  Symners  and  the  weak  explanation  of  it  by  Dr.  Vaughn,  com- 
pletely demonstrates  that  the  man  died  of  acute  broncho-pneumonia, 
from  influenza,  or  at  least  was  so  suflfering  from  it  at  the  time  of  the 
fire  as  to  preclude  the  possibility  of  Ensign  being  the  dead  man.  Dr. 
Schultze  gives  the  only  plausible  cause  of  the  death. 

The  plaintiff  refers  to  the  report  of  Dr.  Gettler,  her  expert,  made 
to  her  attorneys,  where  he  says  that  a  chemical  examination  of  the 
blood  shows  that  there  was  present  a  small  amotmt  of  carbon  mon- 
oxide, and  urges  that  it  resulted  from  the  low  combustion  in  the  wood 
stove  or  heater  before  the  flames  started,  overlooking  the  fact  that 
Ensign  had  been  at  the  cottage  since  about  3  o'clock,  and  presumably, 
at  that  time  of  year,  had  a  fire  in  the  wood  stove  from  that  time  to 
bedtime.  It  is  suggested  that  possibly  this  poisonous  gas  caused  his 
death,  and,  to  be  consistent,  that  after  the  heater  had  emitted  the 
gas  it  became  so  hot  that  it  broke  open  and  set  the  building  afire.  There 
is  no  dispute  in  the  evidence  that  this  poison  has  a  peculiar  affinity 
for  blood.  Dr.  Schultze  swears  that  in  the  vena  cava,  the  largest  vein 
of  the  body,  and  which  carries  the  blood  from  the  body  to  the  heart, 
the  blood  was  clotted,  and  it  was  carefully  examined  for  this  chemical 
substance,  which  was  found  absent,  but  that  in  the  blood  in  the  roasted 
liver  it  was  foimd  in  small  degree,  where  the  surface  was  exposed; 
that,  if  inhaled,  it  would  have  shown  in  the  vena  cava.  He  swears 
that  a  portion  of  the  clotted  blood  from  the  liver  was  apportioned  to 
Dr.  Vaughn,  and  infers  that  that  was  the  blood  delivered  by  Dr. 
Vaughn  to  Dr.  Symners.  Dr.  Vaughn  and  Dr.  Symners  made  no 
attempt  to  identify  the  blood  in  which  the  latter  found  the  carbon 
monoxide,  and  therefore,  haying  the  means  of   showing  that  Dr. 
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Schultze  was  wrong,  if  he  was,  we  may  fairly  assume  that  he  was 

Plaintiff's  failure  to  call  Dr.  Symners  as  a  witness  gives  room  for 
an  inference  that  his  evidence  would  not  have  been  favorable  to  her. 
The  case  was  tried  upon  the  sole  theory  that  death  was  caused  by 
the  burning  building,  and  not  that  it  was  an  instantaneous  death  from 
carbon  monoxide  gas.  If  that  was  the  cause  of  the  death,  the  recovery 
could  not  stand,  Except,  perhaps,  for  $7,500,  as  the  death  must  have 
taken  place  before  the  building  burned.  But  it  is  unnecessary  to 
discuss  that  question,  as  there  is  no  evidence  to  show  that  Ensign 
met  his  death  by  that  poison.  The  evidence  of  the  doctors  cannot 
here  be  reproduced,  on  account  of  its  great  length;  but  the  more  it 
is  read  on  both  sides  the  mqre  convincing  it  is.  V/e  find  no  substan- 
tial evidence  by  any  one  thar  this  death  was  caused  by  the  conflagra- 
tion, and  the  plaintiff's  expert  ventures  no  suggestion  as  to  the  cause 
of  death.  It  must  be  evident,  with  the  various  organs  in  the  condi- 
tion as  recited  in  this  case,  that  this  man  could  not,  upon  the  day  of 
the  fire,  have  been  around  as  a  well  man,  doing  a  full  day's  work, 
and  eating  hearty  meals ;  if,  as  the  plaintiff's  expert  concedes,  he  had 
been  suffering  from  influenza  pneumonia  for  about  a  week,  it  is  im- 
possible that  the  man  could  have  been  abroad  and  at  work. 

We  again  refer  to  the  fact  that  what  remained  of  the  head  was 
found  in  or  over  a  granite  milk  pan,  of  ordinary  size,  and  that  most 
of  the  head  had  been  completely  destroyed.  It  seems  incredible  that 
such  destruction  could  have  come  from  the  burning  of  this  summer 
cottage.  Evidently  the  head  was  subjected  to  a  more  intense  and 
constant  heat  than  any  other  part.  What  was  in  the  pan,  if  any- 
thing, before  the  fire,  does  not  appear ;  the  cause  of  its  presence,  and 
its  peculiar  relation  to  the  head,  and  its  use  can  only  be  inferred. 

Expert  evidence  many  times  is  justly  criticized,  and  where  there 
is  a  disagreement  by  experts  it  may  be  difficult  to  arrive  at  a  correct 
result.  But  here  there  is  no  substantial,  well-founded  disagreement 
between  them.  The  findings  of  the  autopsy  are  agreed  to  by  all.  The 
plaintiff's  pathologist  and  the  defendant's  pathologist,  the  only  men 
who  examined  microscopically  the  stomach,  lungs,  kidneys,  liver,  and 
spleen,  agree  as  to  their  condition.  'The  uncontradicted  evidence 
shows  that  the  dead  body  was  not  that  of  Ensign. 

The  judgment  should  be  reversed,  as  against  the  evidence,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

HENRY  T.  KELLOGG,  J.,  concurs. 


Digitized  by 


Google 


32  184  NBW  XOBK  SUPPBBMBNT  (Sup.  Ct 

(112  Bilsc.  Rep.  140) 

UNITED  SIljIO'ES  MORTGAGE  A  TRUST  CO.  ▼.  LIBERTY  NAT.  BANK. 

(Supreme  Court,  Special  Term,  New  York  County.    May,  192D.) 

Banks  and  banking  ^=»149— Negligence  of  drawer  held  no  defense  to  action 
for  money  paid  by  drawee  on  forg:ed  checks. 

Where  an  emirfoy6  of  the  drawer  forged  the  names  of  the  payees  of 
certain  checks  and  transferred  the  checks  to  a  third  person,  Who  deposited 
them  to  his  personal  account  In  the  defendant  bank,  which  collected  them 
from  plaintiff,  the  drawee  bank,  the  negligence  of  the  drawer  of  the 
checks  was  no  defense  to  an  action  by  the  drawee  to  recover  the  amount 
paid  by  It  to  deiendant  bank. 

Action  by  the  United  States  Mortgage  &  Trust  Company  against  the 
Liberty  National  Bank  to  recover  the  amount  paid  on  certain  checks. 
Demurrer  to  separate  defenses  sustaine(|J  and  plaintiff's  motion  for 
judgment  on  the  pleadings  granted. 

Patterson,  .Eagle,  Greenough  &  Day,  of  New  York  City  (Carroll  G. 
Walter,  of  New  Yoric  City,  of  counsel),  for  plaintiff. 

White  &  Case,  of  New  York  City  (Robert  Forsyth  Little  and  Joseph 
M,  Hartfield,  both  of  New  York  City,  of  counsel),  for  defendant. 

FORD,  J.  The  plaintiff  bank  paid  to  the  defendant  bank  certain 
checks  upon  which  the  names  of  various  payees  were  forged.  An 
employe  of  the  drawer  had  come  into  possession  of  the  ciiecks,  perpe- 
trated the  forgeries  and  transferred  them  to  a  third  party,  who  deposit- 
ed them  to  his  personal  account  in  the  defendant  bank,  which  collected 
them  from  the  plaintiff,  the  drawee  bank.  The  complaint  states  a  good 
cause  of  action  for  the  recovery  of  the  amount  so  paid. 

Negligence  on  the  part  of  the  drawer  of  the  checks  is  set  up  as  a 
separate  defense,  to  which  a  demurrer  has  been  interposed,  and  die  re- 
cent case  of  Prudential  Insurance  Co.  v.  National  Bank  of  Commerce, 
227  N.  Y.  510,  125  N.  E.  824',  is  cited  as  authority  for  the  validity  of 
the  defense.  That  case  was  originally  tried  before  me.  Evidence 
of  negligence  of  the  drawer  was  received  tending  to  prove  that  the 
drawer  had  or  should  have  knowledge  of  the  long-continued  practice 
of  one  of  its  general  agents  to  forge  the  names  of  the  payees  on  checks 
sent  to  him  by  their  drawer^  to  deposit  them  on  his  own  account  and 
then  make  payment  to  the  original  payees  by  his  personal  checks.  The 
negligence  charged  in  the  defense  demurred  to  here  is  of  a  similar  na- 
ture. 

In  the  Prudential  Case,  as  tried  before  me,  the  question  of  the  neg- 
ligence of  the  plaintiff  drawer  was  submitted  to  the  jury,  who  found 
for  the  defendant  drawee,  thus  sustaining  the  charge  of  negligence. 
The  Appellate  Division  reversed  (177  App.  Div.  438,  164  N.  Y.  Supp. 
269)  upon  the  ground  that  the  defense  was  untenable.  Upon  a  new 
trial  before  another  justice,  he  directed  a  verdict  for  the  plaintiff  in 
accordance  with  the  decision  of  the  higher  tribunal.  The  trial  court 
was  affirmed  as  of  course  by  the  Appellate  Division,  and  the  latter 
court  reversed  by  the  Court  of  Appeals  in  a  decision  which  was  in  ef- 
fect an  affirmance  of  my  own  view  of  the  law  upon  the  first  trial. 

Thus  appears  the  reluctance  with  which  the  courts  have  gone  even  so 
far  as  they  did  go  in  the  Prudential  Case,  which  merely  sanctioned  the 
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interposition  of  the  defense  of  negligence  as  between  the  drawer  and 
drawee.  To  permit  the  negligence  of  the  drawer  to  be  set  up  in  an  ac- 
tion between  the  drawee  and  its  immediate  indorser,  to  which  action  the 
drawer  is  not  a  party,  would  be  an  extension  of  the  rule,  not  only  un- 
warranted by  anything  in  the  Prudential  Case  itself,  but  opposed  to  the 
well-settled  policy  of  the  law  to  guard  the  integrity  of  indorsements 
on  negotiable  paper  passing  in  good  faith  from  hand  to  hand  and 
serving  beneficently  the  ormnary  purposes  of  commerce  and  finance. 

The  motion  is  granted,  and  the  demurrer  sustained,  with  $10  costs. 

Motion  granted,  with  $10  costs. 


(192  App.  Div.  942)  ^ 

SISSON,  State  Exdse  Cmn'r,  t.  134  CASES  OF  ALE,  LAGEE,  AND  DIVERS 
OTHER  LIQUORS  (WEST  END  BREWING  CO.,  Clalmaiit). 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  19,  1920.) 

Intoxicatins  Uiliion  ^s»25(^Proof  that  bottled  beer  was  for  sale  does  not 
warrant  eonfiseation  of  that  in  kegs. 

Proof  that  bottled  beer  was  stored  and  kept  for  the  purpose  of  sale  and 
distribution  in  violation  of  law  does  not  warrant  confiscating  the  entire 
stock,  which  contained;  in  addition  to  the  bottled  beer,  beer  and  ale  m 
original  kegs  and  barrels  eoutaining  5  gallons  or  more. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  Herbert  S.  Sisson,  as  State  (Commissioner  of  Excise,  for 
the  forfeiture  of  134  Cases  of  Ale,  Lager,  and  Divers  other  Liquors,  of 
which  the  West  End  Brewing  Company  was  claimant.  Judgment  for 
plaintiff,  and  claimant  appeals.     Reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Timothy  Curtin,  of  Utica,  for  appellant.  Harry  D.  Saunders,  Dep. 
Atty.  Gen.  (Julien  Scojtt,  of  Bainbridge,  of  counsel),  for  respondent 

PER  CURIAM.  While  the  evidence  is  sufficient  to  show  that  the 
bottled  beer  was  stored  and  kept  i<>r  the  purpose  of  sale  and  distribution 
in  violation  of  the  statute,  that  of  itself  does  not  warrant  confiscating 
the  entire  stock.  It  was  only  such  as  was  to  be  sold  and  distributed  in 
violation  of  the  statute  that  is  required  to  be  confiscated.  It  was 
lawful  to  dispose  of  the  beer  and  ale  in  the  original  kegs  and  barrels 
containing  5  gallons  or  more,  and  the  undisputed  proof  shows  that 
none  of  the  beer  was  bottled  at  the  place  of  storage,  but  all  bottled  beer 
was  bottled  at  Utica. 

We  think  the  verdict  of  the  jury  is  contrary  to  law  and  against  the 
evidence,  as  regards  the  beer  in  kegs  and  barrels,  and  that  the  judg- 
ment and  order  should  be  reversed,  and  a  hew  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event. 

HUBBS,  J.,  concurs  in  result  only. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event.    The  reversal  is  upon  questions  of  law  and  also 
upon  the  ground  that  the  finding  of  the  jury  as  regards  the  beer  in  kegs 
and  barrels  is  contrary  to  and  against  the  evidence. 
184  N.Y.S.— ^ 
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(113  Misc.  Kep.  84) 

MERCHANTS'  NAT.  BANK  OF  WORCESTER  \.  LONG  et  al. 

(Supreme  Court,  Special  Term,  Erie  County.    September  16,  1920.) 

1.  Municipal  corporations  ^=>346 — ^Bond  of  public  contractor,  conditioned  on 

paying  for  material  and  services*  enforceable. 

A  condition  of  a  bond  of  a  contractor  constructing  a  city  building  that 
the  contractor  would  well  and  truly  pay  for  all  material  used  and  services 
rendered  in  the  execution  of  the  contract,  written  pursuant  to  the  provi- 
sions of  the  charter  and  ordinances  of  the  city,  is  enforceable. 

2.  Municipal  corporations  <S==>353 — ^Assignment  by  contractor  must  be  filed. 

Lien  Law,  S  16,  providing  that  no  assignment  of  a  contract  for  the 
construction  of  a  public  building  in  a  city,  or  of  money  or  part  thereof 
due  or  to  become  due,  shall  be  valid  unless  the  assignment  is  filed  in  cer- 
'tain  specified  oflices,  was  enacted  for  the  protection  of  laborers  and 
materialmen,  and  cannot  be  taken  advantage  of  by  a  judgment  or  at: 
tachlng  creditor,  or  by  one  advancing  money  to  the  contractor,  where  It 
is  not  shown  that  such  money  was  used  by  the  contractor  In  the  prosecu- 
tion of  the  work. 

3.  Subrogation  ^=»7(2) — Surety  of  city  contractor,  taking  over  work,  subro- 

gated to  rights  of  city. 

Where  the  surety  of  a  dty  contractor,  pursuant  to  the  obligation  of  its 
bond,  took  over  the  contract,  finished  the  wor^:,  and  made  payments  for 
material  and  services,  it  stood  in  the  city's  place,  on  the  doctrine  of  sub- 
rogation, and  its  payments  of  money,  which  the  city  itself  could  have 
made,  if  it  elected  to  complete  the  contract,  were  valid  as  against  an  as- 
signee of  the  contractor  of  moneys  due  to  the  contractor  from  the  city  at 
the  time  the  city  declared  the  contractor  to  be  in  default  on  his  contract 
and  notified  the  surety  to  perform  it. 

Action  by  the  Merchants'  National  Bank  of  Worcester  against 
George  Baker  Long  and  others  to  determine  the  validity  of  certain 
claims  in  relation  to  the  contract  price  for  the  erection  of  a  city  hos- 
pital in  the  city  of  Buffalo.    Complaint  dismissed. 

Thomas  C.  Burke,  of  Buffalo,  for  plaintiff. 

George  P.  Keating,  of  Buffalo,  for  defendant  U.  S.  Fidelity  & 
Guaranty  Co. 

Lawrence  J.  Collins,  of  Buffalo,  for  defendant  London  Guaranty  & 
Accident  Co. 

William  S.  Rann,  of  Buffalo,  Corp.  Counsel,  for  defendant  city  of 
Buffalo. 

SEARS,  J.  In  December,  1915,  the  city  of  Buffalo  entered  into 
a  contract  with  the  defendant  Long  for  the  construction  of  the  city 
hospital  for  $407,324.86.  The  United  States  Fidelity  &  Guaranty 
Company  then  executed,  as  surety  for  Long,  a  bond  in  the  sum  of 
$191,750,  to  the  city  of  Buffalo,  conditioned  upon  the  performance  and 
completion  by  Long  of  his  contract,  and  further  conditioned  upon 
Long  well  and  truly  paying  for  all  material  used  and  services  rendered 
in  the  execution  of  the  contract.  This  last-mentioned  condition  of  the 
bond  was  written  pursuant  to  the  provisions  of  the  charter  and  or- 
dinances of  the  city,  and  was  an  enforceable  provision.  Wilson  v. 
Webber,  157  N.  Y.  693,  51  N.  E.  1094;  affirming  Wilson  v.  Whit- 
more,  92  Hun,  466,  36  N.  Y.  Supp.  550,  on  opinion  below. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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[1]  The  contract  provided  that  pa3rments  should  be  made  to  the 
contractor  as  the  work  progressed,  upon  the  architects'  certificates,  10 
per  centum  of  the  estimate!  cost  of  the  work  to  be  retained  by  the 
city  until  the  full  coijipletion  of  the  contract.  Long,  in  his  application 
for  the  surety  bond,  dated  contemporaneously  with  the  bond,  agreed 
that  the  surety  company,  as  surety  on  the  bond,  should  be  subrogated 
to  all  his  rights,  privileges,  and  properties  as  principal  and  otherwise 
in  said  contract,  and  also  thereby  assigned,  transferred,  and  conveyed 
to  the  surety  company  all  deferred  payments  and  retained  percentages, 
and  all  moneys  and  properties  that  might  be  due  him  at  the  time  of 
any  breach  or  default  in  his  contract,  or  might  thereafter  become  due 
and  payable  to  him  on  account  of  -said  contract,  or  on  account  of  ex- 
tra work  or  material.  By  October  11,  1917,  21  payments,  aggregating 
$327,954.50,  had  been  made  to  Long  by  the  city  of  Buffalo  upon  ar- 
chitects' certificates  that  work  had  been  done  to  the  amount  of  $364,- 
205,  of  which  latter  amount  10  per  centum,  or  $36,420.50,  was  retained 
by  the  city  to  await  the  final  completion  of  the  work  and  its  accept- 
ance by  the  city,  as  provided  in  the  contract.  On  November  9,  1917, 
the  architects  certified  that  work  to  the  extent  of  $377,895  had  been 
done  by  Long,  and  recommended  a  further  payment  to  him  of  $13,- 
609.50,  and  the  retention  of  $1,369,  making  the  total  retained  per- 
cent^es  $37,789.50.  On  the  same  day  the  board  of  managers  of  the 
hospital  approved  the  recommendation  of  the  architects,  and  ordered 
the  sum  recommended  made;  but  such  payment  was  never  made, 
doubtless  because  of  the  filing  of  notices  of  liens  for  substantial 
amounts. 

Later  in  November,  the  defendant  London  Guaranty  &  Accident 
Company,  in  suits  brought  by  it  against  Long,  levied  two  attachments, 
aggregating  $5,640.13  and  interest,  upon  any  and  all  debts  due  Long 
from  the  city  of  Buffalo.  On  November  19,  1917,  the  contractor. 
Long,  executed  and  delivered  to  the  plaintiff  an  assignment  of  all  his 
claims  arid  demands  against  tlie  city  of  Buffalo  by  virtue  of  the  city 
hospital  contract;  the  unpaid  balance  being  specified  in  such  assign- 
ment as  $78,958.56.  Copies  of  the  assignment  were  filed  November 
26,  1917,  in  the  offices,  respectively,  of  the  second  deputy  commis- 
sioner of  finance  and  the  board  of  managers  of  the  city  hospital; 
these  being  the  ofiicers  meotioned  in  section  16  of  the  Lien  Law 
(Consol.  Laws,  c.  33).  This  assignment  was  given  as  collateral  to  a 
promissory  note  of  Long  that  day  discounted  by  the  plaintiff  on  the 
faith  of  the  security,  and  also  as  general  collateral  for  all  other  in- 
debtednesses of  Long  to  the  plaintiff.  A  like  assignment  was  given 
to  the  plaintiff  by  Long  on  May  20,  1918,  as  collateral  for  such  indebt- 
ednesses, and  this  assignment  was  filed  May  23,  1918,  in  the  same  of- 
fices, and  also  in  the  county  clerk's  office  of  Erie  county ;  these  being 
the  offices  specified  in  section  15  of  the  Lien  Law.  The  indebtedness 
of  Long  to  the  bank  is  $82,922.93 ;  interest  being  included  to  the  day 
of  the  trial. 

On  December  6,  1917,  the  board  of  managers  of  the  hospital  adopted 
resolutions  declaring  Long  in  default  on  his  contract,  electing  on  the 
part  of  the  city  to  perform  and  complete  the  work  according  to  the 
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contract,  and  notifying  the  defendant  United  States  Fidelity  &  Guar- 
anty Company,  surety  on  the  contractor's  bond,  to  complete  and  per- 
form the  contract.  The  surety  company  thereupon,  as  surety  for  Long 
and  not  as  an  independent  contractor,  entered  upon  the  completion  of 
the  contract  and  finally  completed  the  same  on  November  21,  1918, 
at  a  total  expense  to  it  of  $35,458.32.  In  addition  to  this,  the  surety 
company  paid  to  various  persons  who  had  furnished  labor  or  mate- 
rial to  Long  on  the  execution  of  the  contract,  and  for  the  payment  of 
which  it  was  obligated  under  its  bond,  the  sum  of  $56,247.20.  Of 
this  amount,  $40,158.83  was  paid  to  materialmen  who  had  filed  notices 
of  liens,  $14,738.37  was  paid  to  lienors  who  had  allowed  their  liens  to 
expire,  and  $1,350  to  materialmen  who  had  filed  no  notices  of  lien. 
The  city  of  Buffalo  paid  to  the  surety  company,  from  time  to  time, 
$26,740.68,  being  the  architects'  estimates  of  the  amount  of  work  done 
by  it  in  completing  the  contract.  The  city  also  paid  the  surety  com- 
pany $12,609.50,  being  the  payment  ordered  made  to  Long  by  the 
board  of  managers  on  November  9,  1917,  and  the  further  sum  of  $37,- 
789,  being  the  amount  of  retained  percentages  on  November  9,  1917. 
The  defendants  suretv  company  and  city  claim  that  these  payments 
of  $77,139.68  were  rightfully  made. 

The  defendant  London  Guaranty  &  Accident  Company  claims  $5,- 
640.13  of  these  moneys,  besides  interest,  by  virtue  of  its  two  warrants 
of  attachment.  The  plaintiff  claims  that  it  is  entitled  to  the  entire 
amount  paid  by  the  city  to  the  surety  company  by  virtue  of  its  assign- 
ments from  Long,  and  that  the  payments  to  the  surety  company  were 
wrongful  and  in  violation  of  its  contract. 

The  plaintiff's  claim,  based  upon  the  assignment  (Contained  in*  the 
application,  may  first  be  considered.  Before  the  enactment  of  the  stat- 
ute now  embodied  in  sections  15  and  16  of  the  Lien  Law,  an  assign- 
ment of  moneys  due  upon  a  building  contract  took  precedence  over  the 
statutory  liens  of  those  furnishing  labor  and  material.  Bates  v.  Salt 
Springs  National  Bank,  157  N.  Y.  322,  51  N.  E.  1033.  This  situation, 
with  its  hardship  to  this  class,  was  altered  by  the  enactment  of  the  stat- 
utes now  embodied  in  the  sections  of  the  Lien  Law  referred  to.  These 
sections  each  provide,  the  latter  in  relation  to  contracts  for  public 
improvements,  and  the  other  for  other  improvements,  that  no  assign- 
ment of  a  contract,  or  of  money,  or  part  thereof,  due  or  to  become  due, 
shall  be  valid  until  such  assignment  be  filed  in  certain  specified  offices. 
The  first  assignment  to  the  plaintiff  was  filed  on  November  26,  1917, 
in  the  offices  specified  in  section  16,  and  the  filing  in  all  respects  com- 
plied with  the  statute  applicable  to  it.  Contractors'  Supply  Co.  v. 
City  of  New  York,  153  App.  Div.  60,  138  N.  Y.  Supp.  242. 

[2]  The  assignment  to  the  plaintiff  was  never  filed  in  the  offices 
specified  in  section  16  of  the  Lien  Law,  and,  if  that  section  is  available 
to  the  plaintiff,  no  right  can  be  claimed  by  the  surety  company  by 
virtue  of  its  earlier  assignment.  The  language  of  the  opinion  of  the 
Court  of  Appeals  in  Edison  Electric  Illuminating  Co.  v.  Frick  Co., 
221  N.  Y.  1,  116  N.  E.  369,  L.  R.  A.  1917F,  1123,  must  be  followed 
by  this  court.  It  was  there  stated  that  section  15  of  the  Lien  Law 
(which  in  this  respect  is  similar  to  section  16)  was  enacted  for  the  pro- 
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tection  of  a  definite  class,  namely,  laborers  and  materialmen,  and  it  was 
there  held  that  it  could  not  be  taken  advantage  of  by  a  judgment  or 
attaching  creditor. 

The  funds  advanced  by  the  plaintiff  to  the  contractor  in  this  case 
are  not  shown  to  have  been  used  by  the  contractor  in  performing  any 
part  of  his  contract,  and  the  plaintiff,  for  all  that  appears,  had  nothing 
whatever  to  do  with  the  city  hospital  contract.  It  claims  no  equity 
in  that  respect.  It  does  not  come  within  the  class  for  whose  benefit 
the  statute  was  enacted,  as  authoritatively  determined  in  the  Edison 
Case.  The  plaintiff  urges  that  the  decision  in  the  Edison  Case  relates 
only  to  judgment  and  attaching  creditors,  and  not  to  assignees,  and 
that  the  language  in  Armstrong  v.  Chisolm,  99  App.  Div.  465,  91  N. 
Y.  Supp.  2^,  which  case  is  cited  in  the  Edisoh  Case,  would  include 
assignees,  as  well  as  those  furnishing  labor  and  materials,  within  its 
protection.  But  the  language  in  Armstrong  v.  Chisolm  is  itself  obiter; 
the  conflicting  claims  there  being  those  of  an  assignee  who  had  him- 
self been  a  subcontractor,  and  of  a  general  assignee  for  the  benefit 
of  creditors,  and  the  effect  of  the  statute  between  their  conflicting 
claims  was  left  undetermined.  If  the  plaintiff  in  this  case  had  fur- 
nished money  to  enable  the  contractor  to  complete  his  contract,  a  dif- 
ferent question  would  be  involved,  and  such  an  assignee  might  par- 
take more  of  the  nature  of  one  who  furnished  labor  and  material  than 
of  a  judgment  or  attaching  creditor;  but  in  the  instant  case  the  plain- 
tiff has  no  equities  superior  to  the  creditor  whose  rights  were  adjudi- 
cated in  the  Edison  Case.  The  reasoning,  therefore,  of  the  decision 
in  that  case  is  conclusive  upon  this  court. 

[3]  Even  if  what  has  been  said  were  not  so,  the  defendant's  claim 
must  be  sustained  upon  the  doctrine  of  subrogation.  If  the  city  had 
itself  completed  the  contract,  and  made  the  same  payments  that  the 
surety  company  made,  there  would  have  been  nothing  to  which  the 
plaintiff's  assignment  could  attach.  When  the  surety  company,  pur- 
suant to  the  obligation  of  its  bond,  completed  the  contract  and  made  the 
payments  to  lienors,  instead  of  the  city  doing  so,  it  stood  in  the  city's 
place.  Federal  Heating  Co.  v.  City  of  Buffalo,  182  App.  Div.  128  at 
page  138,  170  N.  Y.  Supp.  515.  The  case  of  First  National  Bank  v. 
City  Safe  &  Deposit  Co.,  114  Fed.  529,  52  C.  C.  A.  313,  is  in  all  re- 
spects similar  to  the  case  at  bar. 

While  the  decision  in  Prairie  State  Bank  v.  United  States,  164  U. 
S.  227,  17  Sup.  Ct.  142,  41  L.  Ed.  412,  is  not  strictly  in  point,  because 
the  controversy  fhere  was  between  the  surety  on  the  contractor's  bond 
and  an  assignee  of  the  contractor,  whose  assignment  as  such  was  in- 
valid under  the  statute,  but  who  claimed  an  equitable  lien  because  the 
money  which  he  advanced  went  into  the  performance  of  the  contract, 
nevertheless  the  principle  there  involved  is  the  same  as  that  involved  in 
this  case,  for  the  court  discussed  the  matter  on  the  assumption  that 
the  assignee  did  have  a  valid  equitable  lien.  The  authorities,  which  are 
uniformly  in  accord  with  the  position  here  taken  (except  those  from 
the  state  of  Washington  as  to  moneys  already  earned  by,  and  payable 
to,  the  contractor  before  the  surety  takes  over  the  contract),  are  col- 
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lected  in  two  notes  contained  in  14  L.  R.  A.  457,  and  L.  R.  A.  1918A, 
937. 

The  Edison  Electric  Illuminating  Co.  Case,  supra,  is  a  conclusive 
authority  against  the  contention  of  L/Ondon  Guaranty  &  Accident  Com- 
pany. 

The  complaint  must  therefore  be  dismissed,  with  costs. 


(112  Misc.  Rep.  146) 

AUDLEY  V.  AUDLEY, 

(Supreme  Court,  Special  Term,  Bronx  County.     May,  1920.) 

1.  Marriai^e  4S==>37— Between  relatives  Told,  th<(High  no  objection  made  for  16 

yean. 

A  marriage  between  persons  related  within  the  degrees  of  consanguini- 
ty enumerated  in  Domestic  Relations  Law,  art.  2,  par.  5,  is  void,  though 
the  parties  raised  no  question  as  to  the  validity  of  the  marriage  for  16 
years,  and  until  the  commencement  of  an  action  for  divorce. 

2.  Marriage  ^=»ld— Between  nieee  and  uncle  of  the  half  blood  is  not  void. 

In  a  wife's  action  for  divorce,  It  is  no  defense  that  the  parties  were 
niece  and  uncle  of  the  half  blood,  as,  while  Domestic  Relations  Law,  jS  5, 
subds.  1,  2,  declare  marriages  between  an  ancestor  and  a  descendant,  or 
a  brother  and  sister  of  the  whole  or  half  blood,  to  be  incestuous  and 
void,  the  omission  of  the  term  "half  blood"  from  subdivision  3,  added 
by  Laws  1893,  c.  601,  declaring  a  marriage  between  an  uncle  and  niece 
void,  indicated  that  the  prohibition  therein  was  not  extended  to  rela- 
tives of  the  half  blood. 

Action  for  divorce  by  Kathryn  E.  Audley  against  Thomas  H.  Aud- 
ley.  On  defendant's  motion  for  judgment  on  the  pleadings.  Motion 
denied. 

Austin  &  Abruzzo,  of  Brooklyn,  for  the  motion. 

Herbert  J.  Cuskley,  of  New  York  City,  opposed. 

MITCHELL,  J.  This  is  a  motion  by  defendant  for  judgment  on 
the  pleadings.  The  action  is  brought  by  the  wife  for  absolute  divorce 
on  the  ground  of  adulter}^  The  plaintiff  alleges  that  she  was  married 
to  the  defendant  on  September  25,  1904,  and  that  thereafter,  at  various 
specified  times  from  January,  1914,  to  the  present  time,  her  husband, 
the  defendant,  has  committed  adultery.  The  other  necessary  allegations 
are  also  made.  The  defendant  has  answered,  one  defense  being  a 
general  denial,  and  in  his  answer  he  sets  up  a  further  and  separate 
defeijse  alleging  that  the  marriage  between  the  plaintiff  and  defend- 
ant was  incestuous  and  void. 

[1]  The  facts  as  to  the  relationship  between  the  plaintiff  and  defend- 
ant are  set  forth  in  full,  from  which  it  appears  that  Frank  Audley,  the 
father  of  the  plaintiff,  and  this  defendant,  Thomas  H.  Audley,  are 
half-brothers,  having  the  same  father,  but  born  of  different  mothers. 
So  that  the  plaintiff  and  defendant  are  niece  and  uncle,  but  of  the 
half  blood,  as  her  father  and  the  defendant  were  only  half-brothers. 
The  plaintiff  has  served  a  reply,  admitting  the  relationship  of  the 
parties.  If  the  marriage  of  the  plaintiff  and  defendant  was  incestu- 
ous, as  within  the  prohibitions  of  the  Domestic  Relations  Law,  it  was 
and  is  void.     In  determining  this  question  the  court  cannot  consider 
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the  fact  that  the  defendant  has  not  presented  the  question  to  the  court 
until  16  years  after  the  marriage,  and  only  now,  when  his  wife  asks 
for  an  absolute  divorce  on  the  ground  of  adultery. 

[2]  But  it  must  be  determined  solely  upon  a  construction  of  subdivi- 
sion 3  in  paragraph  5,  article  2,  of  tlie  Domestic  Relations  Law,  consti- 
tuting chapter  14  of  the  Consolidated  Laws  of  the  state  of  New  York. 
Paragraph  5  provides  that  a  marriage  is  incestuous  and  void  between 
either  (1)  an  ancestor  and  a  descendant;  (2)  a  brother  and  sister  of 
either  the  whole  or  the  half  blood;  (3)  an  uncle  and  niece  or  an  aunt 
and  nephew.  The  defendant  contends  that  the  third  subdivision  ap- 
plies to  an  uncle  and  niece  of  the  whole  or  half  blood,  and  the  plain- 
tiflf  insists  that  no  additional  words  can  rtow  be  added  to  that  subdi- 
vision s6  as  to  broaden  its  meaning.  This  third  subdivision,  including 
uncles  and  nieces  within  the  prohibited  degrees,  was  added  to  the 
statute  in  the  year  1893  (Laws  1893,  c.  601).  No  case  in  the  courts 
of  this  state  has  been  called  to  my  attention  construing  this  subdivi- 
sion. The  cases  cited  from  other  states  are  based  upon  the  wording 
and  phrasing  of  the  statutes  of  those -states  and  should  not  be  con- 
trolling in  this  case. 

When  the  original  statute,  section  5  of  the  Domestic  Relations 
Law,  was  enacted,  it  contained  only  the  prohibition  against  marriage 
between  ancestor  and  descendant  and  between  brother  and  sister  of 
the  whole  or  half  blood.  With  this  prohibition  of  marriage  between 
brothers  and  sisters  of  the  whole  and  half  blood  before  them,  the 
Legislature  in  1893  added  a  third  prohibition,  namely,  marriage  be- 
tween uncle  and  niece  or  aunt  and  nephew-,  and  made  this  the  third 
subdivision  of  paragraph  5.  A  disregard  of  the  provisions  of  paragraph 
5  subjects  the  parties  to  a  fine  and  imprisonment  as  well.  The  omis- 
sion of  the  term*"half  blood"  in  this  third  subdivision  plainly  shows 
that  they  were  not  to  be  included.  Since  the  Legislature  considered 
it  necessary  to  include  the  half  blood  specifically  in  subdivision  2  re- 
lating to  brothers  and  sisters,  their  failure  to  do  it  in  enacting  the 
third  subdivision,  referring  to  uncles  and  nieces,  makes  it  evident  that 
the  prohibition  was  not  to  extend  to  the  half  blood.  In  construing 
this  addition  to  the  statute  in  1893,  we  do  not  consider  what  legislation 
along  those  lines  should  be  enacted,  but  simply  the  legal  effect  of  such 
prohibitions  as  have  been  already  placed  upon  the  statute  books. 

The  motion  of  the  defendant  for  judgment  on  the  pleadings  is  there- 
fore denied.  

(193  App.  Dlv.  366) 

In  re  CARTER'S  WILL.      , 

Appeal  of  BROWN. 

(Supreme  Court,  Appellate  Division,  Third  Department.    September  8,  1920.) 

1.  Discovery  ^»30 — Surrogate  can  order  preliminary  examination  of  pro- 
ponent (tf  will. 

Under  Code  Civ.  Proc.  S  2770,  extending  to  surrogate  proceedings  gen- 
eral rules  of  practice,  the  surrogate,  in  view  of  sections  872,  873,  can 
order  examination  before  trial  of  proponent  of  a  contested  will. 
Z.  Dbcovery  <®=»3!^Ord6red  where  moving  papers  comply  with  statute. 

It  is  the  established  rule  that  a  party  is  entitled  as  a  matter  of  law  to 
an  order  of  examination  of  adverse  party  before  trial,  where  the  moving 
papers  comply  with  the  statute. 
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Appeal  from  Surrogate's  Court,  Clinton  County. 

In  the  matter  of  the  probate  of  the  will  of  Eliza  A.  Carter,  deceased. 
From  an  order  of  the  surrogate,  denying  application  of  Fannie  N. 
Brown,  contestant,  for  an  order  directing  William  C.  Pike,  the  pro- 
ponent and  executor,  to  appear  and  be  examined  pursuant  to  Code 
Civ.  Proc.  §§  872,  873,  contestant  appeals.    Reversed  and  remanded 

See,  also,  193  App.  Div.  356,  184  N.  Y.  Supp.  40. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Patrick  J.  Tiemey,  of  Plattsburg,  for  appellant. 
John  H.  Booth,  of  Plattsburg,  for  respondent  Pike. 

WOODWARD,  J.  It  is  clear,  from  a  reading  of  the  opinion  of 
the  learned  surrogate  in  disposing  of  this  motion,  that  he  would  have 
granted  the  contestant  a^  measure  of  the  relief  asked,  if  he  had  not 
felt  that  he  was  controlled  by  the  decision  of  the  court  in  People  ex 
rel.  Lewis  v.  Fowler,  189  App.  Div.  335,  178  N.  Y.  Supp.  500.  While 
the  order  involved  in  that  case  has  since  been  affirmed  in  the  Court 
of  Appeals  (229  N.  Y.  84,  127  N.  E.  793),  the  discussion  of  the  court 
practically  overrules  the  decision  made  as  to  the  question  of  power, 
and  holds  that  under  the  provisions  of  section  2770  of  the  Code  of 
Civil  Procedure  the  surrogate  is  authorized  to  grant  the  same  rights 
which  are  provided  in  the  sections  of  the  Code  invoked  by  the  appel- 
lant. The  modern  rule  is  quite  liberal  in  granting  the  right  to  examine 
a  party  before  trial.    It  is  now  the  established  doctrine  thatr— 

"Where  the  moving  papers  comply  with  the  statute  the  party  is  entitled  to 
the  order  as  a  matter  of  law."  Whitley  v.  Speed,  171  App.  Di;^.  102,  104,  156 
N.  Y.  Supp.  973,  075,  and  authorities  there  cited. 

Without  determining  at  this  time  how  far  the  moving  papers  comply 
with  the  statute,  or  assuming  to  determine  what,  if  any,  relief  should 
be  granted  the  appellant,  we  are  of  the  opinion  that  the  order  appeal- 
ed from  should  be  reversed,  and  the  matter  returned  to  the  surrogate 
for  such  action  as  may  be  justified  upon  a  consideration  of  the  merits 
of  the  application. 

The  order  appealed  from  should  be  reversed,  and  the  matter  re- 
manded to  the  surrogate  tor  his  further  consideration.    All  concur. 

Order  reversed,  and  proceeding  remanded  to  the  surrogate  for. his 
further  consideration,  with  costs  payable  out  of  the  estate. 


(193  App.  Div.  356)       > 

In  re  CARTER'S  WILL. 

Appeal  of  BROWN. 

(Supreme  Court,  Appellate  Division,  Third  Department.    September  8,  1920.) 

h  Judges  <&=>51(1)  ^Surrogate  eannot  be  compelled  to  file  certificate  of  dis- 
qualification. 

The  clause  of  Code  Civ.  Proc.  §  2476,  providing  that  the  surrogate  is 
also  disqualified  in  any  matter  in  his  court  where  he  files  a  certificate 
that  his  relations  to  the  parties  or  to  the  subject-matter  are  such  that  it 
is  improper  for  him  to  act,  merely  enables  him  to  decline  to  act,  and 
does  not  empower  the  parties  to  compel  him  to  file  such  certificate. 

^s»For  otiier  caaes  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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2.  JodgM  ^s»42— Surrogate  not  required  to  file  eertiflcate  of  cHsqualilleation 

where  interested. 

Under  Code  Civ.  Proc.  S  2476,  in  view  of  Judiciary  Law,  §  15,  a  surro- 
gate, if  "interested,"  is  disqualified  by  law  to  act,  and  there  is  no  occa- 
sion for  his  making  a  certificate  of  disqualification. 

3.  Judges  ^=»63*-Objection  to  disqualifieation  of  surrogate  waived  by  party 

Joining  issue. 

Under  Code  Civ.  Proc.  t  2477,  a  party  by  first  Joining  Issue  waives  ob- 
jection to  power  of  a  surrogate  to  act,  based  on  a  disqualification. 

Appeal  from  Surrogate's  Court,  Clinton  County. 

In  the  matter  of  the  will  of  Eliza  A.  Carter,  deceased.  From  an 
order  of  the  surrogate,  denying  motion  of  Fannie  N.  Brown,  contest- 
ant, for  a  certificate  of  disqualification  of  the  surrogate  to  preside  at 
the  trial  of  the  issues  in  the  proceedings,  said  contestant  appeals.  Af- 
firmed. 

See,  also,  193  App.  Div.  355,  184  N.  Y.  Supp.  39. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Patrick  J,  Tiemey,  of  Pittsburgh,  for  appellant. 
John  H.  Booth,  of  Plattsburgh,  for  respondent  Pike. 
Weeds,  Conway  &  Cotter,  of  Plattsburgh  (Frank  E.  Smith,  of  New 
York  City,  of  counsel),  for  respondent  Gregg. 

WOODWARD,  J.  This  proceeding  is  for  the  probate  of  a  will, 
and  Fannie  N,  Brown  is  opposing  the  probate,  as  the  only  heir  at  law 
and  next  of  kin  of  the  testatrix,  on  the  ground  of  undue  influence  and 
fraud.  The  immediate  question  involved  in  this  appeal  is  the  denial 
of  a  motion  made  by  the  contestant  for  a  certificate  of  disqualification 
of  the  surrogate  of  Clinton  county,  under  the  provisions  of  section 
2476  of  the  Code  of  Civil  Procedure.    The  Code  provision  is  that — 

"In  addition  to  his  general  disqualifications  as  a  Judicial  officer,  a  surrogate 
is  disqualified  from  acting  upon  an  application  for  probate  of  a  will,  wbere 
he  is  a  subscribing  witness,  or  Is  neeessarily  examined  or  to  be  examined  as  a 
witness." 

That  is,  upon  an  application  for  the  probate  of  a  will,  the  surrogate 
may  not  act  if  his  relation  to  the  subject-matter — the  drafting  or  ex- 
ecution of  the  will — is  such  as  to  make  it  improper  for  him  to  pass 
judicially  upon  his  own  acts.  To  this  specific  limitation  upon  his  pow- 
ers, which  depends  upon  facts  which  must  appear  upon  the  face  of 
the  will,  or  upon  the  proceeding  as  a  matter  of  record,  the  Legislature 
has  added  the  provision  that — 

*'a  surrogate  is  also  disqualified  in  any  matter  in  his  court  where  he  files  a 
certificate  that  his  relations  to  the  parties  or  to  the  subject-matter  are  such 
that  it  is  improper  for  him  to  act." 

[1]  It  is  under  this  last  clause  that  the  contestant  seeks  to  review 
the  refusal  of  the  surrogate  to  issue  a  certificate  of  disqualification, 
and  it  seems  to  us  clear  that,  in  the  absence  of  facts  which  disqualify 
him  under  the  statutes,  the  question  is  one  exclusively  for  the  sur- 
rogate to  determine.    The  revisers'  note  fo  this  provision  says  that — 

^s»For  oUier  cases  see  same  topic  ft  KBY-N0MBER  in  all  Key-Nnmbered  Digests  ft  Indexes 
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"Th«  new  matter  is  added  because  the  relation  of  the  surrogate  to  persons 
doinir  business  in  his  court,  and  to  the  subject-matter,  especially  where  he  is 
allowed  to  practice,  is  often  such  that  he  ought  not  to  be  obliged  to  act." 

The  Court  of  Appeals,  in  Pierce  v.  Delamater,  1  N.  Y.  17,  laid  down 
the  broad  proposition  that,  where  a  right  to  sit  in  a  judicial  tribunal 
existed,  it  was  the  duty  of  a  judge  to  act,  even  in  the  review  of  his 
own  decisions.  See  Oakley  v.  Aspinwall,  3  N.  Y.  547;  Fry  v.  Ben- 
nett, 28  N.  Y.  324;  Wittleder  v.  Citizens'  Electric  Illuminating  Co., 
47  App.  Div.  543,  545,  62  N.  Y.  Supp.  488.  This  was  subsequently 
changed  by  a  revision  of  the  Constitution,  in  so  far  as  the  appellate 
courts  are  concerned  (Const.  1869,  art.  6,  §  8 ;  Const.  1894,  art.  6,  §  3) ; 
but  the  general  rule  undoubtedly  remains  that  where  a  duty  is  devolved 
upon  a  judicial  officer,  in  the  absence  of  some  prohibition,  constitution- 
al or  statutory,  he  is  bound  to  act. 

In  the  very  recent  case  of  Evans  v.  Gore,  253  U.  S.  245,  40  Sup. 

Ct.  550,  64  L.  Ed. ,  the  United  States  Supreme  Court  was  called 

upon  to  review  a  judgment  which  in  its  effect  determined  the  rights  of 
the  justices  of  that  court  to  their  salaries,  undiminished  by  the  income 
tax  laws  o1  the  United  States,  and  the  court,  while  recognizing  th? 
embarrassment,  declared  that  it  was  its  duty  to  act,  that  "jurisdiction 
of  the  present  case  cannot  be  declined  nor  renounced,"  and  the  court 
held  the  act  of  Congress  unconstitutional,  in  so  far  as  it  operated  to 
decrease  the  compensation  fixed  by  law  for  federal  judicial  officers. 
See  Revenue  Act  1918  (40  Stat.  1065)  §  213  (U.  S.  Comp.  St.  Ann. 
Supp.  1919,  §  6336%ff).  It  was  the  purpose  of  the  new  matter,  above 
set  out,  not  to  arm  litigants  with  a  power  over  the  independence  and  in- 
tegrity of  the  court,  but  to  enable  the  surrogate,  in  a  proper  case,  to  de- 
cline to  act  without  a  violation  of  duty  to  the  state.  If  it  were  open  to 
contestants  before  the  surrogate  to  inquire  into  the  conduct  of  the  sur- 
rogate through  the  variety  of  activities  which  this  officer  must  pass  in  a 
rural  county,  and  to  make  this  inquiry  the  subject  of  review  in  the  ap- 
pellate courts,  far  greater  harm  would  come  to  the  orderly  administra- 
tion of  the  law  than  would  be  possible  from  an  individual  case  of  lack, 
of  delicacy  on  the  part  of  the  surrogate. 

We  do  not  mean  to  suggest,  in  the  present  case,  that  there  was 
any  lack  of  proper  judicial  delicacy.  Indeed,  the  informal  suggestion 
made  to  the  surrogate  that  it  was  improper  for  him  to  act,  accompa- 
nied by  an  implied  threat  to  make  it  the  subject  of  formal  action,  seems 
to  us  to  be  open  to  very  grave  objections.  The  power  to  disqualify 
was  given  to  the  surrogate,  not  to  litigating  parties,  and  the  reasons 
given  by  the  appellant  for  demanding  such  a  certificate  are  so  trifling 
that  it  is  difficult  tb  believe  they  are  made  in  good  faith  and  for  the 
promotion  of  justice. 

[2]  The  first  suggestion,  that  the  surrogate  should  give  the  cer- 
tificate because,  as  a  member  of  the  Mohawk  &  Hudson  River  Humane 
Society,  a  legatee,  he  was  interested  in  the  subject-matter,  does  not 
require  any  certificate  if  he  is  interested  within  the  contemplation  of 
law.  Under  the  provisions  of  section  15  of  the  Judiciary  Law  (Consol. 
Laws,  c.  30),  as  amended  by  Laws  1917,  c.  28,  if  the  judicial  officer  is 
"interested,"  he  is  disqualified  by  law.  Oakley  v.  Aspinwall,  3  N.  Y. 
547,  550,  551.  There  is  no  occasion  for  the  surrogate  to  make  a  certifi- 
cate where  the  law  affords  absolute  protection.    Of  course  the  alleged 
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interest  in  this  case  is  not  so  direct  and  substantial  as  to  bring  it  within 
any  of  the  decisions.  People  v.  Edmonds,  15  Barb.  529.  It  may  well 
be  doubted  if  we  may  know  from  the  record  that  the  surrogate  is  in  fact 
a  member  of  this  charitable  organization.  If  he  is,  no  individual  right 
is  involved  in  the  probate  of  this  will,  and  it  is  not  within  the  letter  or 
spirit  of  the  statute  which  is  here  invoked., 

The  other  suggestions  are  equally  untenable.  There  is  no  law,  and 
no  recognized  public  policy,  which  forbids  a  surrogate  to  be  on  good 
terms  with  the  attorneys  practicing  in  his  court,  or  which  stand  in  the 
way  of  his  accepting  references  at  the  suggestion  and  with  the  ac- 
quiescence of  all  of  the  attorneys  in  a  given  proceeding.  It  may  be 
conceded  that  there  are  often  ethical  considerations  involved  which 
might  well  engage  the  attention  of  the  Legislature  and  of  the  bar  and 
the  courts ;  but  they  have  no  proper  place  in  the  consideration  of  a 
purely  discretionary  power  granted  to  the  surrogate  to  relieve  him 
from  the  positive  duty  of  acting  where  he  was  not  disqualified  by  stat- 
ute. Generally  speaking,  it  is  his  duty  to  act  in  all  matters  brought 
before  him  properly.  The  statute  makes  certain  exceptions,  and  then, 
to  meet  the  peculiar  conditions  surrounding  the  office  of  surrogate,  it 
is  provided  that  he  may  make  a  certificate  which  shall  operate  to  dis- 
qualify him;  but,  until  he  does  make  such  a  certificate,  the  duty  is  im- 
perative, and  this  court  has  no  power,  at  the  suggestion  of  litigants, 
to  compel  the  making  of  a  disqualifying  certificate.  The  order  appeal- 
ed from  should  be  affirmed,  with  costs. 

Order  unanimously  atrirmed,  with  costs. 

KILEY;  J.^  To  the  proper,  efficient,  and  beneficial  administration 
of  justice,  two  features  should  always  be  present:  First,  that  the  liti- 
gant gets  a  fair  trial;  and,  second,  which  is  quite  as  essential,  that' he 
or  she  shall  think  and  believe  that  a  fair  trial  of  the  issues  presented 
has  been  had.  This  is  a  companion  appeal  of  the  one  from  an  order 
of  the  same  surrogate  (193  App.  Div.  355,  184  N.  Y.  Supp.  39)  deny- 
ing contestant's  application  to  examine  a  witness  before  trial.  The 
two  appeals  were  argued  together,  and  necessarily  examined  together, 
in  connection  with  the  consideration  of  the  questions  here  involved. 
This  record  shows  close  and  intimate  relations  between  the  attorney 
for  the  proponent  and  the  surrogate,  So  much  so  that  the  learned  sur- 
rogate acted  for  him  as  referee  in  a  matter  where  a  claim  against  an 
estate  and  the  construction  of  a  will  over  which  his  court  had  jurisdic- 
tion were  involved.  These  circumstances  have  never  passed  unnoticed 
by  our  appellate  courts.  The  strongest  evidence  which  prompts  an 
irresistible  inference  that  the  learned  surrogate  is  biased  in  favor  of 
the  proponent  is  founded  on  the  fact  that,  in  face  of  what  this  record 
shows,  he  persists  in  exercising  his  discretion  in  his  own  favor  and  de- 
termines to  preside  at  the  trial  of  the  issues  made  by-  contestant's  ob- 
jections. 

The  suggestion  is  ventured  that  few  stronger  cases,  from  an  ethical, 
if  not  from  legal,  standpoint,  could  be  conceived  for  the  granting. of  a 

1  Prepared  before  receiving  Judge. Woodward's  opinion. 
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certificate  than  the  one  presented  by  the  two  records  upon  this  appeal. 
The  surrogate  may  haVe  felt — ^and  ground  for  this  suggestion  is  found 
in  his  typewritten  statement  submitted  with  the  papers  upon  this  ap- 
peal, and  in  which  he  says  matters  outside  the  record  entered  into  his 
decision  of  the  motion — ^that  the  motion  was  not  made  in  good  faith, 
and  that  such  matters  as  he  refers  to,  and  not  disclosed  by  the  record, 
indicated  hostility  based  on  matters  foreign  to  the  case.  Even  so,  the 
desire,  in  the  interest  of  the  orderly  administration  of  the  law,  and  the 
respect  it  should  inspire,  superinduced  by  the  fact  that  contestant  should 
feel,  though  beaten,  she  had  a  fair  trial,  should  have  prevailed.  In 
McCormick  v.  Walker,  158  App.  Div.  54,  at  page  58  of  the  opinion,  142 
N.  Y.  Supp.  759,  at  page  764,  McLaughlin,  J.,  writing  for  the  court, 
says: 

"But  the  state  is  bound  to  furnish  to  eyery  litigant,  not  only  an  impartial 
Jadge,  but  one  who  has  not,  by  any  act  of  his,  justified  a  doubt  of  his  im- 
partiality." 

[3]  The  state  has  put  a  limit  on  the  right  of  the  court  to  thus  fur- 
nish relief,  under  certain  circumstances ;  that  limit  unfortunately  ex- 
ists in  this  case.  Issue  had  been  joined  before, the  motion  involved 
here  was  made  and  we  find  section  2477  of  the  Code  of  Civil  Pro- 
cedure provides  as  follows : 

"An  objection  to  the  power  of  the  surrogate  to  act,  based  upon  a  disqualifi- 
cation, is  waived  by  an  adult  party  to  a  special  proceeding  unless  it  is  taken 
at  or  before  the  Joinder  of  issue  by  that  party,  or,  where  an  issue  is  not 
framed,  at  or  before  the  submission  of  the  matter  or  question  to  the  surrogate." 

In  view  of  this  provision,  the  order  must  be  affirmed, 

(193  App.  Diy.  3i9) 

BETOR  V,  CITY  OF  ALBANY. 

(Supreme  CJourt,  Appellate  Division,  Third  Department.    September  8,  1920.) 

1.  Appeal  and  error  ^=»91(6)— Order  sustaining  denmrrer  to  defense  held 

appealable. 

An  order  of  the  County  Court  sustaining  plaintiff's  demurrer  to  a  de- 
fense set  forth  in  the  answer  affecting  a  substantial  right  was  appeal- 
able, under  Code  Civ.  Proc.  §  1342. 

2.  Appeal  and  error  <d=>66 — ^Interiocutory  Judgment  not  appealable. 

A  judgment  of  the  County  Ck>urt,  to  be  api>ealable,  must  be  final,  under 
Code  CiT.  Proc.  S  1340,  and  an  interlocutory  Judgment  is  not  appealable. 

3.  Judgment  ^=>630^— City  not  liable  for  nuisanee  created  by  landowner,  who 

was  held  not  liable. 

If  a  landowner,  creating  a  nuisance  consisting  of  a  cellarway  extend- 
ing into  the  sidewalk,  was  held  not  liable  for  injuries  to  a  pedestrian,  in 
an  action  against  him  therefor,  the  city  is  not  liable,  and  cannot  be  sued 
therefor. 

Woodward,  J.,  dissenting. 

Appeal  from  Albany  County  Court. 

Action  by  Joseph  Betor,  by  Michael  Betor,  his  guardian  ad  litem, 
against  the  City  of  Albany.    From  an  order  sustaining  plaintiff's  de- 

^s»For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Nuxnliered  Dlgeste  A  Indexes 
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murrer  to  a  defense  set  forth  in  the  fifth  paragraph  of  defendant's  an- 
swer, defendant  appeals.    Order  reversed,  and  demurrer  overruled. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Arthur  L.  Andrews,  Corp.  Counsel,  of  Albany  (John  J.  McManus, 
of  Albany,  of  counsel),  for  appellant. 

Thomas  F.  Wilkinson,  of  Albany,  for  respondent. 

JOHN  M.  KELLOGG,  P.  J.  One  O'Neill  maintained  a  cellarway 
extending  from  the  house  line  into  the  sidewalk,  and  a  frame  erection, 
prevented  pedestrians  from  falling  into  it  from  the  side,  or  at  one  end ; 
the  other  end  apparently  was  open.  It  is  claimed  that  the  cellarway, 
extending  into  the  sidewalk,  was  a  nuisance,  and  that  the  defendant  is 
liable  for  the  damages  sustained  by  the  plaintiff,  who,  in  using  the 
sidewalk,  fell  into  the  cellarway.  The  answer  alleges  that  the  plain- 
tiff had  brought  an  action  against  O'Neill  for  the  same  injury,  and  had 
been  defeated  upon  the  merits,  and  that,  if  the  city  was  liable,  O'Neill 
would  be  liable  over  to  it,  and  therefore  that  the  O'Neill  judgment  con- 
stituted a  defense. 

[1,  2]  I  think  the  order  is  appealable.  A  judgment  of  the  County 
Court,  to  be  appealable,  must  be  final.  Section  1340,  Code  Civ.  Proc. 
And  clearly  an  interlocutory  judgment  is  not  a  final  judgment,  and 
therefore  is  not  appealable.  Henn  v.  City  of  Mt.  Vernon,  190  App. 
Div.  533,  179  N.  Y.  Supp.  769.  The  question  here  does  not  relate  to  a 
judgment,  but  to  an  order.  The  defendant  brought  the  demurrer  on 
for  trial  as  a  contested  motion,  and  the  result  of  the  motion  is  an  order, 
and  not  a  judgment.  National  Park  Bank  v.  Billings,  144  App.  Div. 
536,  129  N.  Y.  Supp.  846,  affirmed  203  N.  Y.  556,  96  N.  E.  1122.  The 
order  contemplates  no  judgment  upon  it,  but  is  a  final  determination 
that  the  alleged  defense  is  without  force.  It  therefore  affects  a  sub- 
stantial right.    Sec  Code  Civ.  Proc.  §  1342. 

[3]  It  is  not  claimed  that  the  city  created  the  nuisance.  It  resulted 
from  the  acts  of  O'Neill,  and  any  liability  of  this  defendant  is  in  per- 
mitting it  to  remain.  The  fault  of  O'Neill  was  the  cause  of  the  ac- 
cident. The  city  was  liable  for  permitting  O'Neill's  wrong  to  con- 
tinue. Therefore  O'Neill  would  be  liable  over  to  the  city,  and  the 
judgment  in  his  favor  frees  the  city  from  liability,  as  it  cannot  be 
liable,  if  he  is  not.  Featherston  v.  N.  &  C.  Turnpike,  71  Hun,  109,  24 
N.  Y.  Supp.  603 ;  City  of  New  York  v.  Hearst,  142  App.  Div.  343, 
126  N.  Y.  Supp.  917,  affirmed  221  N.  Y.  671,  117  N.  E  1064;  Pang- 
burn  V.  Buick  Motor  Co.,  211  N.  Y.  228,  105  N.  E.  423.  I  therefore 
favor  a  reversal. 

Order  reversed,  with  $10  costs  and  disbursements,  and  demurrer 
overruled,  with  $10  costs. 

COCHRANE  and  HENRY  T.  KELLOGG,  JJ.,  concur. 

KILEY,  J.  (concurring).  The  plaintiff  demurred  to  the  defense 
set  up  in  the  fifth  paragraph  of  defendant's  answer.  The  action  was 
commenced  in .  County  Court  of  Albany  County.     Plaintiff  made  a 
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motion,  returnable  at  a  Special  Term  of  said  court,  asking  for  an  order 
sustaining  said  demurrer  and  for  judgment  thereon  in  his  favor.  The 
hearing  upon  the  motion  resulted  in  the  demurrer  being  sustained, 
and  an  order  granted  to  that  effect.  I  do  not  think  this  is  an  inter- 
locutory judgment.  Under  Taishoff  v.  Elkema,  171  App.  Div.  288, 
157  N.  Y.  Supp.  98,  and  Dahm  v.  O'Connell,  179  App.  Div.  363,  166 
N.  Y.  Supp.  450,  I  think  it  is  an  order,  and  as  such  is  appealable. 
Sections  1340  and  1342,  Code  of  Civil  Procedure.  The  plaintiff,  by 
demurring,  having  admitted  the  allegations  in  paragraph  fifth  of  the 
answer  to  be  true,  an  issue  is  presented  that  should  not  be  decided  up- 
on motion. 

I  favor  reversal. 

WOODWARD,  J.  (dissenting).  The  complaint  in  this'  action  asks 
for  damages  to  the  plaintiff  by  reason  of  a  fall  into  an  unguarded 
or  defectively  protected  areaway  in  Dongan  avenue  in  the  city  of  Al- 
bany. The  defendant,  answering,  denies  the  material  allegations  of  the 
complaint,  and  sets  up  new  matter  in  defense.  In  the  fifth  numbered 
paragraph  of  the  answer  it  pleads  as  a  defense  that  the  premises  where 
the  injury  occurred  belonged  to  one  O'NeiU;  that  the  plaintiff  had 
previously  brought  an  action  against  the  said  O'Neill  in  the  City  Court, 
and  that  judgment  had  been  rendered  against  the  plaintiff  upon  the 
merits  upon  the  same  facts  pleaded  in  thi^  action ;  that  there  had  been 
no  appeal  from  this  judgment,  and  that  by  reason  of  the  adjudication 
the  city  of  Albany  would  be  deprived  of  all  remedy  against  the  said 
O'Neill ;  and  generally  that  the  plaintiff  was  estopped  to  maintain  this 
action. 

The  plaintiff  demurred  to  this  defense  on  the  ground  that  the  same  is 
insufficient  in  law  upon  the  face  thereof.  The  demurrer  came  on. for 
argument  before  the  County  Court,  in  which  the  action  was  brought, 
and  resulted  in  an  order  sustaining  the  demurrer.  The  defendant  gives 
notice  "that  the  defendant  hereby  appeals  *  *  *  from  an  order 
made  herein  by  the  County  Court  of  the  County  of  Albany  on  the  27th 
day  of  March,  1920,  *  *  *  and  from  each  and  every  part  of 
said  order,"  and  we  are  confronted  at  the  threshold  of  the  inquiry 
whether  this  court  is  authorized  to  hear  the  appeal. 

The  appellant  urges  that  the  order  sustaining  the  demurrer  is  ap- 
pealable to  this  court  under  section  1342  of  the  Code  of  Civil  Proce; 
dure,  and  cites  several  cases,  controlling  here,  provided  they  have  pass- 
ed upon  the  point,  and  attempts  to  distinguish  the  very  recent  case  of 
Henn  v.  City  of  Mt.  Vernon,  190  App.  Div.  533,  179  N.  Y.  Supp. 
769,  where  the  defendant  attempted  to  appeal  from  an  interlocutory 
judgment  of  the  County  Court  of  Westchester  County  sustaining  a 
demurrer  to  a  separate  defense,  and  the  appeal  was  dismissed.  The 
court  in  that  case  say  that  the  appeal  must  be  dismissed,  "because  an 
appeal  from  an  interlocutor}'^  judgment  is  only  permissible  when  the 
judgment  is  rendered  in  the  Supreme  Court" — citing  section  1340  of 
the  Code  of  Civil  Procedure,  Fox  v.  Fox  128  App.  Div.  876,  113  N. 
Y.  Supp.  121,  and  Russ  v.  Maxwell,  94  App.  Div.  107,  87  N.  Y.  Supp. 
1077, 
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We  are  unable  to  understand  the  supposed  distinction,  and  are  of 
the  opinion  that  Keyes  v.  Lestershire  H.  R.  Co.,  170  App.  Div.  926, 
154  N.  Y.  Supp.  1129,  Id.,  173  App.  Div.  336,  158  N.  Y.  Supp.  617, 
National  Park  Bank  v.  Billings,  144  App.  Div.  536,  129  N.  Y.  Supp. 
846,  Furniss  v.  Fumiss,  14^  App.  Div.  211,  133  N.  Y.  Supp.  535,  and 
Shiffner  v.  Beck,  159  App.  Div.  821,  145  N.  Y.  Supp.  27,  do  not  sus- 
tain the  contention.  These  cases  deal  with  the  practice  under  the  pro- 
visions of  sections  547  and  976  of  the  Code  of  Civil  Procedure,  and  do 
not  pretend  to  make  rulings  upon  matters  of  appeal. 

Section  1340  of  the  Code  of  Civil  Procedure  provides  that  "an  ap- 
peal may  be  taken  to  the  Appellate  Division  of  the  Supreme  Court, 
from  a  final  judgftient,  rendered  by  a  County  Court/'  and  section  1342 
provides  that  "an  appeal  may  also  be  taken,  as  provided  by  section 
1340,  from  an  order  affecting  a  substantial  right  made  by  the  court  or 
a  judge,  in  an  action  brought  in,  or  taken  by  appeal  to,  a  court  specified 
in  said  section.*'  But  an  order  sustaining  a  demurrer  to  a  defense, 
which  does  not  determine  the  cause  of  action,  is  not  an  order  affecting 
a  substantial  right;  it  is  the  basis  for  an  interlocutory  judgment,  and 
this  may  be  reviewed  only  upon  an  appeal  from  the  final  judgment. 
Fox  V.  Fox,  128  App.  Div.  876,  113  N.  Y.  Supp.  121 ;  Henn  v.  City  of 
Mt.  Vernon,  190  App.  Div.  533,  179  N.  Y.  Supp.  769. 

This  is  emphasized  by  the  provision  of  section  1349  that  an  appeal 
may  be  taken  to  the  Appellate  Division  of  the  Supreme  Court  "from  an 
interlocutory  judgment  rendered  at  a  Special  Term  or  Trial  Term  of 
the  Supreme  Court,  or  entered  upon  the  report  of  a  referee."  In  Cam- 
bridge Valley  National  Bank  v.  Lynch,  76  N.  Y.  514,  the  defendant  de- 
murred to  the  complaint  and  the  demurrer  was  sustained.  The  plain- 
tiff appealed  to  the  General  Term,  and  that  court  dismissed  the  appeal, 
upon  the  ground  that  the  decision  was  not  appealable,  for  the  reason 
that  it  was  an  order,  and  not  an  interlocutory  judgment.  The  plaintiff 
claimed  that  the  order  was  an  interlocutory  judgment,  and  as  such 
appealable.  The  Court  of  Appeals,  in  affirming  the  order  of  the  Gener- 
al Term,  held  that  the  order,  declaring  the  decision  of  the  court,  was 
not  an  interlocutory  judgment,* and  therefore  not  appealable,  and  this 
authority  is  relied  on  in  Spies  y.  Munroe,  35  App.  Div.  527,  54  N. 
Y.  Supp.  916.  In  the  case  cited  there  was  a  demurrer  to  a  separate 
defense  set  up  in  the  defendant's  answer,  upon  the  ground  that  it  was 
insufficient  in  law,  just  as  in  the  present  case.  Ihe  demurrer  was 
sustained,  and  the  defendants  appealed,  not  only  from  the  interlocutory 
judgment,  but  from  the  decision  of  the  court  upon  which  the  interlocu- 
tory judgment  was  entered.    The  court  say : 

"There  is  no  authority  for  appealing  from  the  decision.  Cambridge  Val- 
ley Nat.  Bank  v.  Lynch,  76  N.  Y.  514.  The  appeal  must  be  from  the  inter- 
locutory Judgment.  Code  Civ.  Proc.  §  1849.  So  much,  therefore,  of  the  appeal 
as  is  taken  from  the  decision,  must  be  dismissed." 

To  the  same  eflFect  are  Olin  v.  Arendt,  35  App.  Div.  529,  54  N.  Y. 
Supp.  820,  Gansevoort  Bank  v.  Empire  State  Surety  Co.,  112  App. 
Div.  500,  503,  98  N.  Y.  Supp.  382,  and  Rees  v.  New  York  Herald  Co., 
112  App.  Div.  456,  98  N.  Y.  Supp.  548. 
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It  seems  to  us  entirely  cleat  that  an  order  of  the  County  Court, 
which  merely  sustained  a  demurrer  to  a  special  defense,  but  which 
could  not  dispose  of  the  action,  is  not  an  order  affecting  a  substantial 
right,  within  the  meaning  of  section  1342  of  the  Code  of  Civil  Proce- 
dure, but  is  merely  the  foundation  for  an  interlocutory  judgment  which 
may  be  reviewed  on  appeal  from  the  final  judgment  under  the  provi- 
sions of  section  1316  of  the  Code  of  Civil  Procedure.  Section  1340 
clearly  provides  for  an  appeal  from  a  final  judgment  of  the  County 
Court,  and  section  1316  insures  the  right  to  review  upon  an  appeal 
from  a  final  judgment,  "an  interlocutory  judgment  or  an  intermediate 
order,  which  is  specified  in  the  notice  of  appeal,  and  necessarily  af- 
fects the  final  judgment,  and  which  has  not  already  been  reviewed,  up- 
on a  separate  appeal  therefrom,  by  the  court  or  the  term  of  the  court  to 
which  the  appeal  from  the  final  judgment  is  taken."  This  merely  post- 
pones the  right  of  appeal  to  the  time  when  the  case  shall  have  been 
finally  reduced  to  judgment,  and  the  special  provision  for  appeal  from 
interlocutory  judgments  rendered  by  the  Supreme  Court  in  section 
1349  indicates  clearly  a  legislative  purpose  to  deny  such  a  right  to 
interlocutory  judgments  or  intermediate  orders  of  County  Courts. 

An  intermediate  order,  which  necessarily  affects  the  final  judgment, 
and  which  may  be  reviewed  upon  an  appeal  from  the  final  judgment, 
cannot"  be  said  to  affect  a  substantial  right  of  the  appellant.  The  right 
to  appeal  is  purely  statutory,  and  here  the  statute  has  provided  a  com- 
plete review  of  all  questions  arising  in  the  course  of  the  action.  What 
more  can  be  fairly  asked?  The  question  sought  to  be  reviewed  here 
may  never  become  of  importance,  for  the  plaintiff  may  never  establish 
his  cause  of  action,  and  we  ought  not  be  astute  in  discovering  methods 
of  increasing  the  burden  of  the  appellate  courts  beyond  the  policy  de- 
liberately adopted  by  the  laws  of  the  state. 

To  affirm  the  order  appealed  from  would  be  to  prevent  the  defendant 
from  reviewing  the  question  of  law  raised  by  the  demurrer  on  an  ap- 
peal from  the  final  judgment,  and,  as  we  are  of  the  opinion  that  this 
court  is  not  authorized  to  review  an  interlocutory  judgment  of  the 
County  Court  at  this  stage  of  the  action,  we  conclude  that  the  appeal 
should  be  dismissed. 

The  appeal  should  be  dismissed,  with  costs. 


(112  Misc.  Rep.  151) 

HEUBSCHMAN  v.  KUGELMAN  et  aJU* 

(Supreme  CJourt,  Special  Term,  New  York  CJotmty.     May,  192D.) 

L  Pleading  €=»1— Tleadiogs"  are  steps  prelindiiary  to  judgment. 

"Pleadings"  are  steps  in  a  litigation  preliminary  to  judgment. 
[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Pleading.] 

t.  Pleading  <S=>231— Defendant  held  withoat  rights  aiiet  demurrer  sustained* 
to  amend  as.  of  course. 

Where,  within  20  days  after  the  service  of  an  answer  containing  de- 
nials and  separate  defenses,  a  demuirer  to  the  separate  defenses  was  sus- 

^s»For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key- Numbered  Digests  &  Indexes 
•Order  affirmed  193  App.  Dly.  702,  184  N.  Y.  Supp.  447. 
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tained,  with  leave  to  serve  an  amended  answei^  on  terms,  which  right  de- 
fendant did  not  exercise,  he  had  no  right  under  Code  Civ.  Proc.  §  542,  and 
within  such  20  days,  to  serve  an  amended  answer  as  of  coarse,  as  the 
right  to  piead  as  of  course  is  the  right  to  plead  when  the  case  is  In  the 
course  of  pleading,  and  as  the  Judgment  on  the  demurrer  was  final,  ex- 
cept as  leave  was  given  to  amend. 

Action  by  Louis  Heubschman  against  Julius  G.  Kugelman  and 
another.  On  motion  by  defendants  to  compel  acceptance  of  service 
of  an  amended  answer.    Motion  denied. 

Robert  T.  Oliver,  of  New  York  City  (William  N.  Cohen,  of  New 
York  City,  of  counsel),  for  the  motion, 

Nathaniel  A.  Elsberg,  of  New  York  City,  opposed. 

TIERNE Y,  J.  The  defendants  served  an  answer  containing  denials 
and  separate  defenses  to  the  several  causes  of  action.  The  plaintiff 
demurred  to  the  sufficiency  of  the  separate  defenses.  The  issues  of  law 
were  brought  to  trial  as  contested  motions,  and  the  demurrer  sustained. 
Leave  was  given  to  serve  an  amended  answer  on  terms,  which  the  de- 
fendants have  not  availed  of.  All  of  this  occurred  within  20  days 
after  the  service  of  the  answer.  Within  the  20  days  the  defendants 
served  an  amended  answer,  which  differed  from  the  original  answer 
only  in  a  restatement  in  different  form  of  the  separate  defenses.  The 
defendants  claim  the  right  to  serve  this  amended  answer  as  a  matter  of 
right  under  section  542  of  the  Code  of  Civil  Procedure. 

[1]  The  decision  of  the  issue  of  law  was  a  judgment  upon  that  part 
of  the  controversy — final,  except  as  leave  was  given  to  amend.  Plead- 
ings are  steps  in  a  litigation  preliminary  to  judgment.  The  right  to 
amend  as  of  course  must  be  exercised  within  the  period  when  the  case 
is  in  the  course  of  pleading.  When  that  stage  is  passed,  and  the  case 
has  gone  to  judgment,  it  is  too  late  to  exercise  any  right  to  amend. 
1  he  right  to  amendment  given  by  the  Code  must  be  exercised  within 
the  proper  season  for  an  amendment,  or  it  is  waived.  .  If  not  expressly 
so  provided,  it  is  a  matter  of  necessary  implication  from  the  nature 
of  the  case. 

[2]  If  the  defendants  had  desired  to  amend  their  answer  before 
there  was  a  trial  of  the  issue  of  law  and  a  judgment  thereon,  they 
should  have  had  the  trial  postponed  until  they  had  exercised  the  right. 
Instead,  they  went  to.  trial  on  the  pleadings  as  they  stood,  and  must 
abide  <he  result.  It  is  contrary  to  reason  to  suppose  that  a  case  may 
proceed  to  trial  and  judgment,  and  then  all  proceedings  be  superseded 
by  an  amendment  of  the  pleadings  as  a  matter  of  right.  The  defend- 
ants cannot  as  a  matter  of  right  serve  an  amendment  of  the  separate 
defenses.  That  part  of  their  answer  has  been  litigated.  The  other 
part  of  their  answer,  consisting  of  denials,  they  do  not  seek  to  amend,, 
nor  is  the  second  answer  different  in  this  respect  from  the  former 
answer,  and  it  is  not  an  amendment. 

The  plaintiff  was  justified  in  refusing  to  accept  service  of  the  so- 
called  amended  answer,  which  was  served  without  right,  and  £he  mo- 
tion to  compel  him  to  accept  service  thereof  is  denied. 

Motion  denied. 
184N-Y.S.— 4 
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BIRNBAUM  et  al.  v.  STEIN. 

(Supreme  Court/ Special  Term  for  Trials,  Bronx  Ck)unty.    June  1,  1920.) 

Evidence  <&=»442  (I) --Receipt  for  payment  on  land  cootraet  held  not  to  pur- 
port to  embody  all  terms. 

An  Instrument  which  purported  on  its  face  to  be  a  receipt  for  payment 
for  the  conveyance  of  land  on  Certain  terms,  but  which  recited  that  an  ad- 
ditional payment  was  to  be  made  on  closing  the  contract  the  following 
day,  indicates  that  the  parties  did  not  regard  the  instrument  as  embracing 
everything  to  be  included  in  the  contract,  so  that  parol  evidence  was  ad- 
missible to  show  that  the  parties  did  not  reach  an  agreement  on  other 
terms  to  the  proposed  contract. 

Action  by  Charles  Birnbaura  and  another  against  Wolf  Stein.  Judg- 
ment directed  for  defendant  on  the  merits. 

Philip  S.  Glickman,  of  New  York  City,  for  plaintiffs. 
Samuel  Cohen,  of  New  York  City,  for  defendant. 

GIEGERICH,  J.  The  action  is  to  compel  the  defendant  to  convey 
real  estate  which  the  plaintiffs  claim  he  contracted  to  sell  to  them.  The 
paper  which  was  signed  by  the  parties  is  as  follows : 

"January  9,  1920.  Received  from  Charles  Birnbaum,  of  1087  Simpson 
street,  and  Sigmund  Bendet»  of  1076  Simpson  street,  two  hundred  dollars 
($200.00),  as  part  payment  for  purchase  of  property  known  as  1155  Hoe 
avenue,  Bronx,  New  York.  Price  $26,000.00.  Five  hundred  ($500.00)  dollars 
on  closing  of  contract.  Five  thousand  three  hundred  dollars  ($5,300.00)  on 
closing  of  title.  Property  purchased  subject  to  a  first  mortgage  of  $12,000.00 
held  by  title  company ;  interest  at  5%% ;  second  mortgage  of  $8,000.00  for  6 
years,  payable  $700.(X)  every  year,  payable  semiannually,  interest  at  6%.  C3on- 
tract  expected  to  be  closed  January  10,  1920.  Rents  and  interest  on  mort- 
gages, rents  of  gas  ranges,  land  taxes  and  water  taxes,  fire  insurance,  if  any, 
to  be  apportioned.  W.  Stein.  Ch.  Birnbaum.  S.  Bendet.  Witnessed  by  Ru- 
dolph Cowan." 

The  defendant  claims  that  the  paper  did  not  include  all  the  points 
discussed,  but  that  there  was  a  difference  between  them  as  to  whether 
he  should  be  allowed  a  lease  for  one  year  or  for  two  years  of  the 
apartment  he  occupied  in  the  building  in  question  and  that  the  de- 
termination of  this  difference  should  be  put  over  until  the  contract 
should  be  "closed"  the  next  day.  He  also  claims  that  there  was  to  be 
a  provision  that  upon  the  expiration  of  the  first  mortgage  then  upon 
tjie  property  he  was  to  be  paid  an  additional  $3,000  in  cash.  The 
plaintiffs  deny  that  any  such  understanding  was  ever  had  and  claim 
that  the  paper  contains  all  the  terms  which  were  finally  agreed  upon  be- 
tween the  parties  and  every  essential  term  of  a  contract  for  the  sale 
of  real  estates 

I  am  of  the  opinion  that  the  form  of  the  instrument  that  was  signed 
is  of  such  a  character  as  to  render  admissible  the  testimony  given  by  the 
defendant  and  his  witnesses.  That  instrument  starts  out  as  a  receipt 
and  does  not  purport  to  be  the  expression  of  the  entire  agreement  be- 
tween the  parties.    On  the  contrary,  it  provides  that  $5(X)  shall  be  paid 
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*'on  closing  of  contract"  and  that  "contract  expected  to  be  closed 
January  10,  1920."  All  this,  I  think,  quite  clearly  indicates  that  the 
parties  did  not  regard  the  contract  as  closed  in  the  sense  of  em- 
bracing everything  that  was  to  be  included  within  it  in  its  final  form, 
but  rather  that  it  was  left  open  for  future  incorporation  of  other  terms 
and  that  the  instrument  as  signed  was  merely  the  repository  of  such 
terms  as  they  had  agreed  upon  up  to  the  time  it  was  signed. 

For  these  reasons  there  should  be  judgment  for  the  defendant  upon 
the  merits,  with  costs.  I  have  passed  upon  the  requests  for  findings  of 
the  respective  parties  as  indicated  on  the  margins  ther«of .  Submit  for 
my  signature  upon  two  days'  notice  of  presentation  a  decision  em- 
bodying without  change  of  language  all  findings  made  by  me,  with 
proof  of  service  on  the  other  side. 

Judgment  accordingly, 

(193  App.  Blv.  246) 

EDD¥  V.  CITY  OF  BUFFALO  et  al. 

(Supreme  Ctourt,  Appellate  Division,  Fourth  Department.    July  6,  1920.) 

1.  Monopolies  <8=s>4— City  can  prohiMt  removal  of  gsabsyge,  except  by  licensee 

or  contractor. 

A  city  can  impose  restrictions  on  removal  of  garbage,  and  can  also  as- 
sume exclusive  control  thereof,  and  require  it  to  be  removed  only  by 
officers  of  the  city,  or  by  a  contractor  hired  by  the  city;  the  exclusive 
right  so  created  not  being  open  to  objection  that  it  is  a  monopoly. 

2.  Injunction  <d=s>118  (3) —-Complaint  held  to  show  garbage  remover  was  eon- 

traetor,  not  employe  of  plaintiff. 

A  complaint  to  enjoin  a  city  from  interfering  with  the  removal  of 
plain tifiTs  garbage  by  one  who  had  contracted  to  remove  such  garbage  in 
receptacles  furnished  by  himself  to  his  own  farm,  and  to  pay  plaintiff  for 
the  stock  food  thereby  obtained,  shows  that  the  person  removing  the 
garbage  was  an  independent  contractor,  not  an  employ^  of  plaintiff,  so 
that  performance  of  the  contract  could  be  prohibited  by  the  city,  whether 
or  not  it  had  power  to  prohibit  an  owner  from  removing  his  own  garbage. 

Appeal  from  Special  Term,  Erie  County. 

Action  for  injftnction  by  Edward  H.  Eddy,  who  sues  on  behalf  of 
himself  and  all  other  restaurant  and  hotel,  operators  in  the  city  of 
Buffalo,  N,  Y.,  similarly  situated,  against  the  City  of  Buffalo  and  oth- 
ers. From  an  interlocutory  judgment  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGEUS, 
HUBBS,  and  CLARK,  JJ. 

William  Brennan,  Jr.,  of  Buffalo,  for  appellant. 

William  S.  Rann,  of  Buffalo  (Ralph  K.  Robertson,  of  Buffalo,  of 
counsel),  for  respondents. 

HUBBS,  J.  This  is  an  appeal  from  an  interlocutory  judgment  sus- 
taining a  demurrer  to  the  complaint  The  plaintiff  keeps  a  restaurant 
in  the  city  of  Buffalo.  He  entered  into  a  contract  with  a  third  party 
to  collect  his  garbage,  to  furnish  receptacles,  to  clean  the  same,  to  re- 
turn the  silver  and  table  ware  found  in  the  receptacles,  and  to  pay  to 
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the  plaintiff  $3  a  month  for  the  stock  food  taken  away  in  the  recep- 
tacles. The  plaintiff  demands  an  injunction  against  the  city  to  prevent 
it  from  enforcing  a  city  ordinance  regulating  the  collection  and  trans- 
portation of  garbage. 

[  1  ]  The  sole  question  here  is  whether  or  not  the  complaint,  exclud- 
ing conclusions  of  law,  states  a  cause  of  action.  In  the  case  of  City  of 
Rochester  v.  Gutberlett,  211  N.  Y.  309,  105  N.  E.  548,  L.  R.  A.  1915D, 
209,  Ann.  Cas.  191 5C,  483,  an  action  was  brought  by  tlie  city  for  an  in- 
junction against  the  defendant  to  restrain  him  from  violating  an  ordi- 
nance which  forbade  the  collection  of  garbage  in  the  city  of  Rochester 
by  any  one  not  having  a  contract  with  the  city  to  do  such  work.  In  that 
case  there  was  a  trial,  findings  were  made  by  the  Special  Term,  and  an 
injunction  was  granted.  This  court  affirmed  the  judgment  of  the  Spe- 
cial Term  (151  App.  Div.  900,  135  N.  Y.  Supp.  1104),  and  the  judgment 
of  this  court  was  affirmed  by  the  Court  of  Appeals.  It  was  held  in  the 
Court  of  Appeals  that  it  is  within  the  power  of  a  municipality,  not  only 
to  impose  reasonable  restrictions  and  regulations  upon  the  manner  of  re- 
moving garbage,  but  also,  if  it  seems  fit,  to  assume  exclusive  control  of 
the  subject,  and  to  provide  that  garbage  and  refuse  matter  shall  only  be 
removed  by  the  officers  of  the  city,  or  by  a  contractor  hired  by  the  city, 
or  by  some  single  individual  to  whom  an  exclusive  license  is  granted  for 
the  purpose. 

[2]  An  exclusive  right  so  created  is  not  open  to  the  objection  that 
it  is  a  monopoly.    In  his  opinion  in' that  case  Judge  Chase  said: 

"It  will  be  obBerved  that  there  is  nothing  in  the  ordinance  now  under  con- 
sideration to  prevent  the  owner  of  a  restaurant  or  hotel  from  removing  the 
garbage,  bones,  and  kitchen  refuse  on  his  property  to  a  place  where  it  wUl 
not  be  a  nuisance  to  the  public  health,  there  to  be  fed  to  hogs  or  otherwise  dis- 
posed of  in  such  manner  as  to  such  owner  may  seem  desirable." 

The  plaintiff  in  this  action  seeks  to  bring  himself  within  the  state- 
ment made  by  Judge  Chase,  assuming  that,  if  he  does  so,  the  ordinance 
of  the  city  of  Buffalo  would  not  be  valid  as  against  him.  He  argues 
that  from  the  statement  above  quoted  the  Court  of  Appeals  intended  it 
to  be  understood  that,  if  the  facts  were  as  stated  in  such  quotation,  the 
plaintiff  in  that  case  could  not  succeed.  The  Court  of  Appeals,  how- 
ever, does  not  hold  any  such  proposition,  and  I  am  of  the  opinion  that, 
even  though  the  plaintiff  in  this  action  came  within  the  fair  meaning 
of  the  clause  quoted  above,  still  he  could  not  succeed  in  this  action. 
I  think  the  power  of  the  state  to  regulate  the  collection  of  garbage  in 
cfties  is  broad  enough  to  prevent  die  owner  from  drawing  his  own 
garbage  through  the  city  streets  in  violation  of  an  ordinance. 

[3]  However,  it  is  not  necessary  to  decide  that  proposition  in  dis- 
posing of  this  case,  for  it  appears  clearly,  from  an  analysis  of  the 
complaint  in  this  action,  that  the  plaintiff  comes  squarely  within  the 
decision  of  the  Court  of  Appeals  in  the  case  cited,  and  not  within  that 
part  of  the  opinion  above  quoted,  which  the  plaintiff  seeks  to  demon- 
strate is  an  exception  to  the  holding  of  the  court.  The  contract  be- 
tween the  plaintiff  and  the  person  collecting  his  garbage  shows  upon  its 
face  that  the  collector  of  the  garbage  is  an  independent  contractor, 
the  same  as  the  defendant  in  the  Rochester  Case.  The  contract  pro- 
vides that  the  collector  was: 
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(1)  To  furnish,  without  expense  to  the  plaintiff,  water-tight  galvanized 
iron  receptacles. 

(2)  To  clean  and  sterilize  the  receptacles  on  his  farm. 

(8)  To  perform  the  labor  of  placing  the  receptacles  in  the  plaintiff's  build- 
ing, and  to  remove  them,  with  the  contents,  without  annoyance  and  at  times 
convenient  for  the  plaintiff. 

(4)  To  transport  the  same  from  the  restaurant  to  his  own  farm. 

(5)  To  sort  the  garbage,  and  to  return  to  the  plaintiff  silver  ware  and  table 
ware. 

(0)  To  pay  the  plaintiff  the  sum  of  $3  a  month  for  the  stock  food  received. 

The  plaintiff  argues  that  this  contract  makes  the  farmer,  who  col- 
lects the  garbage  under  the  contract,  an  employe  of  the  plaintiff,  and 
therefore  that  the  Rochester  Case  is  not  applicable.  It  is  very  clear 
that  the  farmer  is,  in  fact,  a  contractor,  who  is  buying  and  collecting 
the  garbage  for  his  own  purposes,  and  that  he  is  in  no  sense  an  em- 
ploye of  the  plaintiff,  and  we  are  bound  by  the  decision  in  the  Roches- 
ter Case.  f 

Section  153  of  chapter  25  of  the  ordinances  in  force  in  the  city  of 
Buffalo  reads  as  follows : 

"No  person  shall  remove  or  cause  to  be  removed  any  of  the  contents  of  any 
garbage  receptacle  placed  in  or  outside  of  a  building  for  collection,  nor  shall 
any  person  collect  or  pe];fonn  the  duties  of  a  collector  of  garbage,  food  refuse 
or  kitchen  refuse,  without  a  license  from  the  board  of  health,  approved  by 
the  council,  and  no  such  license  shall  be  issued  to  any  person  while  the  city  of 
*  Buffalo,  through  the  department  of  public  works  or  through  a  contractor,  is 
coUecting  such  garbage,  food  refuse  and  kitchen  refuse  in  the  city,  and  no  per- 
son except  such  a  licensee  or  the  employes  or  contractor  designated  by  the  de- 
partment of  public  works  shall  convey,  carry  or  transport  any  garbage,  food 
refuse  or  kitchen  refuse  through,  over  or  along  any  of  the  streets  of  the  dty 
of  Buffalo.  Any  person  violating  any  of  the  provisions  of  this  section  shall 
forfeit  and  pay  a  penalty  or  fine  of  not  more  than  two  hundred  and  fifty 
dollars  for  each  and  every  offense." 

This  ordinance  was  adopted  on  September  12,  1919. 

Under  the  wording  of  such  ordinance,  the  plaintiff  cannot  succeed 
if  the  ordinance  in  question  is  valid,  and  the  Rochester  Case  clearly 
holds  that  it  is  valid,  at  least  as  against  a  contractor.  If  it  is  n©t  valid 
as  against  a  restaurant  keeper,  who  transports  his  kitchen  garbage 
through  the  public  streets  himself  or  by  his  employes,  still  the  plaintiff 
is  not  in  a  position  to  raise  that  question,  as  the  one  who  transports 
the  garbage  in  the  case  at  bar  is  not  an  employe,  but  a  contractor.  In- 
terlocutory judgment  affirmed,  with  costs. 

Interlocutory  judgment  affirmed  with  costs,  with  leave  for  the 
plaintiff  to  plead  over  within  20  days  upon  payment  of  the  costs  of 
the  demurrer  and  of  this  appeal.    AH  concur. 
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VANDERBILT  ei  aL  v.  TRAVELERS'  INS.  CO. 

(Supreme  Court,  Trial  Term,  New  York  County.     June,  1920.) 

Insurance  <@=»438— No  liability,  under  policy  exempting  diealii  resulting  from 
'Var,"  for  drowning  of  insured  wlieo  Liusltania  sank. 

Under  a  life  insurance  policy  expressly  providing  that  it  did  not  cover 
death  resulting  directly  or  indirectly  or  wholly  or  partly  from  war,  the 
insurer  was  not  liable  for  the  drowning  of  insured,  a  passenger,  when 
the  British  steamer  Lusitania  was  sunk  by  torpedoes  fired  from  a  sub- 
marine of  the  Imperial  German  government,  and  which  was  a  part  of  its 
naval  force,  while  a  state  of  war  existed  and  was  then  being  waged  be- 
tween that  government  and  the  United  Kingdom  of  Great  Britain 
and  Ireland,  as  "war"  is  every  contention  by  force  between  two  nations 
under  the  authority  of  their  respective  governments. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  War.] 

Action  by  Frederick  W.  Vanderbilt  and  others,  as  executors  of  Al- 
fred G.  Vanderbilt,  deceased,  against  the  Travelers*  Insurance  Com- 
pany.   Judgment  for  defendant. 

Roy  C.  Gasser,  of  New  York  City,  for  plaintiflfs. 
William  J.  Moran,  of  New  York  City,  for  defendant. 

McAVOY,  J.  The  defendant,  by  its  policy  of  insurance  issued  in* 
August  of  1903,  undertook  the  liability  to  pay  the  principal  sum  men- 
tioned therein  for  loss  of  life  of  the  insured.  The  insured,  Alfred  G. 
Vanderbilt,  on  the  7th  of  May,  1915,  while  the  policy  of  insurance 
was  in  full  force  and  effect,  was  traveling  as  a  passenger  and  was  on 
board  tlie  British  steamer  Lusitania,  then  bound  from  New. York  to 
Liverpool,  Eng.  This  vessel  was  sunk  at  a  point  off  the  coast  of  Ire- 
land, and  when  she  was  so  sunk  and  as  a  result  thereof  Alfred  G. 
Vanderbilt  lost  his  life  by  drowning.  The  Lusitania  was  sunk  in  ac- 
cordance with  instructions  of  the  Imperial  German  government  by 
torpedoes  fired  from  a  submarine  vessel  which  belonged  to  and  was 
commanded  by  a  commissioned  officer  of  said  Imperial  German  govern- 
ment, and  the  officers  and  crew  thereof  were  a  part  of  the  naval  forces 
of  the  Imperial  German  government.  A  state  of  war  existed  and  was 
then  being  waged  between  the  United  Kingdom  of  Great  Britain  and 
Ireland  and  the  Imperial  German  government.  The  Lusitania  was 
subject  to  call  in  the  war  service  by  the  United  Kingdom  of  Great  Brit- 
ain and  Ireland  as  an  auxiliary  cruiser,  but  at  the  time  of  the  sinking 
she  had  not  been  so  called,  and  was  engaged  as  a  passenger  and  freight 
carrying  merchantman,  and  was  unarmed  and  carried  neutrals  and  non- 
combatants,  together  with  various  sorts  of  infantry  equipment,  fittings, 
and  the  like.  The  attack  upon  her  by  the  German  submarine  vessel 
was  made  without  any  notice  or  warning  of  an  intention  to  sink  or  at- 
tack her,  and  no  opportunity  was  given  to  those  on  board  to  leave  her, 
and  no  provision  for  safeguarding  the  lives  of  those  upon  her  was 
made.  The  policy  contains  a  clause  which,  omitting  the  nonpertinent 
part,  reads  in  paragraph  4  of  its  provisos : 
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"Nor  shall  this  insurance  cover    *    *    *    death    *    •    *    resulting,  direct- 
ly or  indirectly,  wholly  or  partly,  from    ♦    •    ♦    war  or  riot." 

It  is  the  plaintiffs'  contention  that  since  the  transaction  violated  the 
common  usages  and  acceptances  of  principles  of  enlightened  nations, 
termed  the  laws  of  war,  the  death  of  the  insured  may  not  be  ascribed  to 
the  excepted  condition  of  the  policy.  Opposed  to  this  the  defendant  as- 
serts that,  however  execrable  may  be  the  act  of  the  belligerent,  it  is 
none  the  less,  with  respect  to  private  persons,  a  result  of  war  after  a 
formal  declaration  thereof,  and  comes  within  the  conditions  which 
would  excuse  performance  under  the^policy  of  payment  of  the  sum  for 
which  the  decedent  was  insured.  These  opposing  contentions  involve 
a  ruling  which  will  define  the  sense  in  which  the  word  *'war"  was  ap- 
plied by  the  company  in  the  terms  of  its  policy  and  received  by  the  in- 
sured at  the  time  of  its  execution  and  acceptance. 

The  conjmon  understanding  of  the  meaning  of  "war,"  as  related  to 
its  likelihood  to  be  the  cause  of  death,  and  the  interpretations  given  to 
the  usage  of  such  a  term  in  the  current  of  juridical  history,  would  be 
controlling.  In  the  broad  sense  the  death  of  the  insured  on  board  the 
Lusitania  must  be  conceded  to  be  a  result  of  war,  because  it  came  about 
in  a  contest  conducted  by  armed  public  forces  and  during  a  state  of 
affairs  during  the  continuance  of  which  the  parties  to  the  war  were 
exercising  force  each  against  the  other.  Doubtless  hostilities  existing 
between  the  two  nations  may  be  confined  in  their  nature  and  extent,  be 
limited  as  to  places,  persons,  and  things ;  but  in  the  exercise  of  force 
by  bodies  politic  against  each  other  for  the  purpose  of  coercion,  wheth- 
er the  contest  i§  carried  on  by  force  or  by  deceit,  or  by  means  covered 
by  rules  of  conduct  which  reason  deduces  as  consonant  to  justice, 
which  ought  to  regulate  the  political  intercourse  of  nations  both  in 
peace  and  war,  these  limitations,  designed  to  protect  noncombatants, 
neutrals,  and  others  wholly  disassociated  from  the  armed  conflict  itself, 
have  been  repeatedly  offended  against  and  flouted  even  in  civilized 
times  by  Qiristian  sovereignties.  It  would  appear  that  adherence  is 
given  ,  the  doctrine  maintained  by  Bynkershoek  in  these  instances ; 
that  everything  done  against  the  enemy  is  lawful ;  that  he  may  be  de- 
stroyed though  unarmed  and  defenseless ;  that  fraud,  or  even  poison, 
may  be  employed  against  him;  that  the  most  unlimited  right  is  ac- 
quired to  his  person  and  property ;  and  that  war  admits  of  no  limita- 
tions or  restraint  which  any  nation  is  bound  to  respect  in  its  dealings 
with  the  other. 

In  the  narrower  sense,  war  may  be  regarded  as  controlled  within  ab- 
solute law,  which  can  be  ascertained,  applied,  and  enforced  by  a  body  of 
rules  properly  applicable  as  occasion  arises,  and  that  civilized  nations 
have  consented  that  this  body  of  law  should  form  the  rules  of  their 
conduct  in  their  relations  with  each  other.  This  was  the  view  of  Gen- 
tilis,  whose  definition  is  "bellum  est  publicorum  armorum  justa  conten- 
tio,"  and  the  view  of  PhiUimore  (volume  3,  p.  82),  who  says: 

"War  is  not  to  be  considered  as  an  indulgence  of  blind  passions,  but  as  an 
act  of  deliberate  reason.  *  *  *  It  is  regulated  by  a  code  as  precise  and 
as  well  understood  as  that  which  governs  the  intercourse  of  states  in  their 
pacific  relations  to  each  other.    As  war  is  the  conflict  of  societies,  that  is, 
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of  corporate  bodies,  recognized  and  governed  by  law  in  all  their  actions,  war 
must  be  and  is  carried  on  with  reference  to  rules  and  principles  of  law 
governing  that  particular  mode  of  social  action." 

These  views,  however,  of  the  modern  jurists,  which  have  caused  to 
be  introduced  into  modern  warfare  many  benign  influences,  "which 
shed  a  few  faint  rays  upon  the  gloom  of  war  barely  sufficient  to  dis- 
close its  horrors,"  owe  their  existence  altogether  to  mutual  conces- 
sions, and  constitute  merely  voluntary  relinquishments  of  the  rights  of 
war.  The  Rapid,  8  Cranch,  155,  3  L.  Ed.  520.  Our  national  Supreme 
Court  early  concluded  that —     . 

"Every  contention  by  force,  between  two  nations,  in  external  matters, 
under  authority  of  their  respective  governments,  is  not  only  war,  but  public 
war.  ♦  ♦  ♦  One  whole  nation  is  at  war  with  another  whole  nation,  and 
all  the  members  of  the  nation  declaring  war  are  authorized  to  commit  hostili- 
ties against  all  the  members  of  the  other  in  every  place  and  under  every 
circumstance."    Bas  v.  Tingy,  4  Dall.  37, 1  L.  Ed.  731.  » 

And  in  Montoya  v.  United  States,  180  U.  S.  261,  21  Sup.  Ct.  358, 
45  L.  Ed.  521,  the  horrors  and  cruelties  accompanying  the  depredations 
of  Indian  tribes  through  military  force  were  held  to  constitute  a  state 
of  war.  The  court  there  stated  that  the  acts  of  a  collection*  of  ma- 
rauders might  be  treated  on  the  one  hand  as  the  performances  of — 

"a  'band'  whose  depredations  *  *  •  are  part  of  a  hostile  demonstration 
against  the  government  or  settlers  in  general,  or  are  for  the  purpose  of  in- 
dividual plunder.  If  their  hostile  acts  are  directed  against  the  government,  or 
against  all  settlers  with  whom  they  come  in  contact,  it  is  evidence  of  an  act 
of  war." 

It  would  seem  to  follow,  therefore,  that  the  argument  for  a  holding 
that  this  act  was  not  one  of  war  cannot  be  admitted.  The  theory  that 
modem  usage  and  custom,  with  its  more  humane  and  wise  policy, 
"constitutes  a  rule  which  acts  directly  upon  the  thing  itself  by  its  own 
force  and  not  through  the  sovereign  power  is  not  allowed."  Usage  and 
custom  prescribing  the  restraints  imposed  for  the  protection  of  non- 
combatants  and  third  persons  generally  is  merely — 

"a  guide  which  the  sovereign  follows  or  abandons  at  his  will.  The  rule,  like 
other  precepts  of  morality,  of  humanity,  and  even  of  wisdom,  is  addressed  to 
the  Judgment  of  the  sovereign ;  and  although  it  cannot  be  disregarded  by  him 
without  obloquy,  yet  it  may  be  disregarded."  Brown  v.  United  States,  opinion 
by  Chief  Justice  MarshaU,  8  Cranch,  110,  3  L.  Ed.  504. 

The  concessions  of  the  parties  that  the  Lusitariia  was  sunk  in  ac- 
cordance with  instructions  of  a  sovereign  government,  by  the  act  of  a 
vessel  commanded  by  a  commissioned  officer  of  that  sovereign  govern- 
ment, being  then  operated  by  that  said  officer  and  its  crew,  all  of  whom 
were  part  of  the  naval  forces  of  the  said  sovereign  government,  and 
that  war  was  then  being  waged  by  and  between  Great  Britain,  the 
sovereign  controlling  the  Lusitania,  and  Germany,  the  sovereign  con- 
trolling the  submarine  vessel,  control  the  conclusion  which  must  be 
reached  that  the  casualty  resulted  from  war  and  that  the  consequences 
of  the  casualty  come  within  the  excepted  portions  of  the  policy. 

Judgment  accordingly. 
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In  re  BECKER'S  ESTATE. 
In  re  SHULTES. 

(Surrogate's  CJourt,  Schoharie  County.    September  24,  1920.) 

L  Ezecoton  and  administniton  <d=»221(4)--ClaiiD0  against  deeedente'  es- 
tates sboiild  be  established  by  satislactory  evidence. 

Claims  against  the  estates  of  decedents  should  be  established  by  satis- 
factory evidence. 
t.  Executors  and  administraters  ^=>221  (4) —Uncontradicted  testimony  of  dis- 
interested witness  not  conclusive  against  eetaies. 

The  rule  that  a  fact  testified  to  by  a  disinterested  witness  not  dis- 
credited*  where  such  evidence  does  not  <K>nflict  with  other  evidence,  is 
to  be  taken  as  legally  established,  has  no  application  to  claims  against 
the  estates  of  deceased  persons. 
3.  Executors  and  adndidstrators  ^=»221(5)— Evidenee  held  to'  show  board 
furnished  gratuitously  to  decedent  up  to  given  date. 

Evidence  held  to  show  that  board,  room,  and  services  were  furnished 
decedent  by  his  aunt,  claimant  against  his  estate,  gratuitously  up  to 
October  1,  1918,  so  that  claim  must  be  disallowed  a^  to  items,  before  such 
date. 

In  the  matter  of  the  judicial  settlement  of  William  Shultes,  as  execu- 
tor, etc.,  of  Wesley  Becker,  late  of  the  toWn  of  Wright,  Schoharie 
county,  deceased  wherein  Esther  B.  Haverly  presented  claim  against 
the  estate.    Decree  partially  for  claimant  directed. 

C.  B.  Mayham,  of  Schoharie,  for  executor: 

Alberti  Baker,  of  Schoharie,  special  guardian,  for  Becker  infants. 

C.  H.  Proper,  of  Schoharie,  for  claimant  Haverly. 

BEEKMAN,  S.  Esther  B.  Haverly  presented  a  claim  against  this 
^sjate : 

For  305  weeks'  board,  room,  washing  and  mending  furnished  deceased  in 
his  lifetime,  and  between  1st  day  of  January,  1911,  and  the  26th  day  of 
December,  1916,  at 

$5  per  week $1,525  00 

December  26,  1916.    Cash  loaned 15  00 

December  26,  1916.    Gash  advanced  to  W.  Shufelt  for  bathing  and 

dressing  deceased 1  75 

$1,541  75 

The  claim  was  rejected  by  the  executor  on  April  21,  1917,  and  same 
came  on  for  trial  and  determination  upon  the  judicial  settlement  of  the 
accounts  of  the  executor. 

The  claimant  seeks  to  establish  her  claim  chiefly  by  the  testimony  of 
her  husband,  to  whom  she  was  married  August  4,  1909  (her  first  hus- 
band, Mr.  Barkman,  having  died  September  2,  1907),  and  by  Mrs. 
Bender  who  was  an  employe  of  the  claimant  for  about  four  years,  she 
being  a  half-sister  of  W.  Shufelt,  who  was  also  a  witness  for  claimant, 
he  having  been  taken  into  claimant's  family  when  he  was  a  child,  and 
having  made  his  home  with  claimant  for  many  years.  Another  of 
claimant's  witnesses  was  A.  Becker,  a  nephew,  whose  testimony  shows 
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considerable  interest  in  claimant's  affairs.  The  other  witnesses  for 
claimant  were  mainly  on  incidental  details,  except  Frank  Chrysler,  who 
testified  to  a  couple  of  conversations  between  claimant  and  Wesley 
Becker  as  having  taken  place  about  two  years  before  said  decedent's 
deatl^.  Wesley  Becker  was  a  nephew  of  the  claimant,  and  the  length  of 
time  he  made  his  home  with  her  is  detailed  by  different  witnesses. 

To  comment  on  the  testimony  in  detail,  the  fragmentary  statements 
of  witnesses,  the  variations  of  dates,  the  testimony  of  certain  witnesses 
where  inconsistencies  appear,  the  testimony  of  certain  other  witnesses 
where  certain  facts  are  made  reasonably  clear  and  carry  conviction, 
would  involve  a  review  of  the  case*  well-nigh  as  long  as  the  record  it- 
self. The  court  has  never  been  so  strongly  impressed  with  the  im- 
portance and  advantage  of  hearing  witnesses  testify  and  seeing  their 
demeanor  on  the  witness  stand,  their  candor  or  lack  of  candor,  the 
evidence  of  their  interest  and  zeal  on  one  side  or  the  other,  their  an- 
swers to  leading  questions  and  their  different  versions  of  the  facts  on 
cross-examination,  their  assertions  of  periods,  dates,  and  circum- 
stances, where  their  manner  on  the  stand,  their  hesitation  at  times, 
and  their  quick  answers  at  others,  when  angered  by  counsel,  making 
it  evident  whether  they  are  weighing  their  words  and  answering  ac- 
cording: to  a  clear  recollection  or  simply  guessing  at  random. 

[1,2]  We  must  consider  the  case  under  the  well-established  rules 
governing  in  this  class  of  cases. 

"Public  policy  requires  that  claims  against  the  estates  of  the  dead  should 
be  established  by  very  satisfactory  evidence,  and  the  courts  should  see  to  it 
that  estates  are  fairly  protected  against  unfounded  and  rapacious  raids." 
Van  Slooten  v.  Wheeler,  140  N.  Y.  624,  35  N.  E.  583. 

"The  person  who  could  contradict  the  witness,  if  his  testimony  is  false,  is 
not  living,  and  courts  have  uniformly  enforced  the  rule  that  claims  withheld 
during  the  life  of  an  alleged  debtor,  and  sought  to  be  enforced  after  his 
death,  must  be  established  by  satisfactory  proof."  Kearney  v.  McKeon,  85  N. 
Y.  136;  Rowland  v.  Howard,  75  Hun,  4;  Hughes  v.  Davenport,  1  App.  Div. 
182,  37  N.  Y.  Supp.  243. 

"The  rule  that  a  fact  testified  to  by  a  disinterested  witness  who  is  not 
discredited,  and  where  such  evidence  does  not  conflict  with  other  evidence 
olTered  upon  the  trial.  Is  to  be  taken  as  legally  established,  has  no  application 
to  claims  which  are  sought  to  be  recovered  against  estates  of  deceased  per- 
sons." Walbaum  v.  Heaney,  104  App.  Div.  412,  93  N.  Y.  Supp.  640. 
.  "Public  poUcy  requires  that  demands  against  deceased  parties  must  be 
strictly  proved,  and  to  relax  that  rule  would  give  rise  to  evils  far  outweighing 
the  inconveniences  resulting  from  Its  strict  enforcement — ^inconveniences 
which  could  be  obviated  by  the  exercise  of  ordinary  care  in  procuring  written 
or  other  evidence  of  contracts  not '  dependent  for  validity  upon  the  continu- 
ance of  the  life  of  either  party."  Forbes  v.  Chichester,  55  Hun,  611,  8  N.  Y. 
Supp.  747 ;   Rowland  v.  Howard,  75  Hun,  1,  26  N.  Y.  Supp.  1018. 

It  has  been  distinctly  held  that,  however  valuable  the  services,  one 
cannot  render  them  with  the  tacit  understanding  that  no  pecuniary 
charge  was  to  be  made  therefor,  and  afterwards  recover  upon  the 
quantum  meruit.    Moore  v.  Moore,  3  Abb.  Dec.  303,  21  How.  Pr.  211. 

"Demands  of  this  character  are  not  unusual  In  administration  cases;  and, 
as  the  party  who  had  the  best  means  of  controverting  them  has  been  removed 
by  death,  they  are  not  regarded  with  any  favor,  especially  where  claimant  has 
allowed  his  claimant  to  sleep  during  the  lifetime  of  the  decedent.    In  all  cases 
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Of  this  kind,  etidence  should  be  very  clear  that  the  services  were  performed 
by  the  daimant,  expecting  to  be  paid  for  them,  and  that  the  decedent  so  imder- 
stood  it  or  had  good  reason  to  believe  he  was  to  be  charged  therefor."  Bowen 
V.  Bowen,  2  Bradf.  Sur.  336;  In  re  Jones,  28  Misc.  Rep.  338,  50  N.  Y.  Supp. 
893. 

There  is  no  satisfactory  proof  to  my  mind  of  a  contract  for  or  ex- 
pectation of  payment  for  the  board  of  the  deceased  during  a  long  pe- 
riod. During  all  that  time  the  claimant  paid  him  for  such  work  as  he 
did  for  her,  and  there  is  no  proof  that  she  during  such  period  as- 
serted any  claim  for  board,  etc.,  or  that  she  asked  Wesley  to  apply  the 
value  of  his  work  on  any  claim  of  hers  for  board  and  services,  or 
that  she  presented  any  bill  or  account  for  any  sum  which  she  expected 
to  charge  him.  See  Street  v.  Ransom,  62  App.  Div.  519,  71  N.  Y. 
Supp.  93.  From  all  the  testimony  it  is  evident  that  Wesley  lived  there 
for  a  long  time  as  one  of  the  family  of  claimant.  In  her  circumstances 
she  had  sympathy  for  her  nephew  and  did  his  washing  and  mending 
and  boarded  him. 

The  whole  tenor  and  import  of  the  evidence  is  that  up  to  a  certain 
period  she  boarded  him  for  nothing,  without  any  expectation  or  in- 
tention on  her  part  to  charge  Wesley,  and  with  no  understanding  on  the 
part  of  Wesley  that  he  was  expected  to  pay  or  would  be  charged  for 
his  board,  etc.  One  of  the  witnesses  called  by  the  claimant,  Mr. 
Chrysler,  tells  of  a  conversation  with  Wesley,  in  which  she  said  she 
"would  not  board  him  any  longer  for  nothing,"  showing  that  for  a 
certain  period  she  had  been  boarding  him  for  nothing. 

The  question  arises  as  to  when  the  board  and  services  ceased  to  be 
•gratuitous.  Certain  conversations  are  relied  upon  by  the  claimant  as 
showing  an  implied  or  express  contract  between  claimant  and  deceased. 
The  claimant's  husband,  with  all  his  interest  in  his  wife's  claim,  may 
be  expected  to  locate  those  conversations  as  near  the  beginning  of  the 
six-year  period  beginning  January  1,  1911,  as  the  facts  would  justify. 
On  his  direct  examination  no  dates  are  fixed  by  him.  His  testimony  is 
indefinite,  to  say  the  least.  Taking  his  testimony  all  together,  it  is 
not  clear  that  he  heard  any  conversation  which  would  support  the  claim 
earlier  than  about  two  years  before  Wesley  went  to  the  hospital. 
Wesley  went  to  the  hospital  the  first  time  June  19,  1916. 

If  there  had  been  any  intention  to  charge  Wesley  for  board  much 
earlier  than  that,  and  to  bring  that  fact  definitely  home  to  Wesley,  it  is 
reasonable  to  conclude  that  the  husband  would  have  known  of  it,  had 
it  clearly  impressed  upon  his  mind,  and  been  able  to  have  been  clear 
and  positive  about  it,  and  to  give  dates  and  other  circumstances.  The 
Bender  girl  worked  therefrom  about  September,  1912,  to  about  Sep- 
tember, 1916.  Her  testimony  is  very  indefinite  and  uncertain.  In 
one  place  in  her  examination  she  says  she  heard  only  one  conversation 
about  board,  and  at  another  says  she  heard  the  conversation  about  a 
year  after  she  began  working  there — "about  one  year,  I  guess."  In 
another  she  safd  she  beard  the  conversation  "two  years  ago;  that's 
all."  That  would  bring  the  conversation  after  Wesley's  death.  Her 
.testimony  must  be  considered  in  connection  with  her  appearance  on 
the  witness  stand.  • 
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Witness  Shu  felt  was  asked  in  relation  to  conversation  between 
claimant  and  Wesley  about  board,  and  stated  on  direct  examination 
that  it  was  six  or  seven  years  ago,  which  would  bring  it  back  to  July, 
1913,  or  1912.  Later,  on  cross-examination,  he  is  asked:  "Now  tell  us 
when  the  first  conversation  was."  Answer:  "It  was  about  five  or 
six  years  ago  and  before  that."  The  next  question  was :  "Six  years 
ago  ?"  Answer :  "And  before  that."  Question :  "When  was  the  first 
one?"  Answer:  "Eight  or  nine  years  ago."  Mr.  Chrysler,  when 
asked  about  a  conversation  about  board,  seems  unwilling  to  fix  the  date 
further  back  than  about  two  years  before  Wesley's  death.  After  that 
he  testifies  that  Wesley  came  to  his  house  and  endeavored  to  engage 
board. 

Witness  A.  Becker  testifies  on  his  direct  examination  to  a  conversa- 
tion between  claimant  and  Wesley  as  to  board,  and  getting  another 
boarding  place,  and  when  asked  on  his  direct  examination,  "When  did 
you  first  hear  a  conversation  of  that  kind?"  he  answers,  "Oh  seven  or 
eight  years  ago."  That  would  bring  the  first  conversation  back  to 
ak)ut  July,  1912,  or  July,  1911.  On  his  examination  after  an  adjourn- 
ment of  about  two  weeks,  he  states  that  the  conversations  of  the  same 
nature  occurred  at  earlier  times,  and  in  the  latter  part  of  his  examina- 
tion fixes  cbnversations  between  claimant  and  Wesley  at  a  time  which 
would  bring  the  conversations  in  the  year  following  Wesley's  death. 
Furthermore,  in  stating  the  date  of  Wesley's  death,  he  places  it  at  a 
later  date  than  had  been  conceded  as  the  date  of  death.  It  cannot  fail 
to  impress  the  court  that,  if  his  recollection  was  so  faulty  as  to  the 
most  recent  events,  it  clearly  cannot  be  relied  upon  as  to  the  dates  of 
more  remote  events. 

There  was  no  evidence  of  any  memorandum  being  made  of  any  of 
the  transactions  or  events.  If  in  the  earlier  years  Mrs.  Haverly  had 
any  intention  of  charging  Wesley,  she  had  abundant  means  and  op- 
portunity of  making  it  certain  that  he  was  to  pay.  If  in  the  earlier 
years  Wesley  had  not  been  staying  there,  and  been  making  his  home 
there  as  one  of  the  family  gratuitously,  there  would  have  been  no  oc- 
casion for  any  talk  about  her  not  boarding  him  for  nothing  any  longer, 
or  not  wanting  to  be  bothered  with  him  any  longer  in  her  old  age. 
Indeed,  in  the  earlier  conversations  there  was  more  stress  put  by  her 
upon  his  finding  another  place  to  live,  and  her  not  being  able  to  keep 
him  any  longer,  than  there  was  about  his  paying 'for  his  board. 

It  is  needless  to  say  that,  in  the  eflfort  to  work  out  justice  in  this 
$2,000  estate,  I  gave  careful  attention  to  the  testimony  as  it  was  given, 
and  have  later  spent  much  time  in  analyzing  the  written  record,  as  well 
as  the  mass  of  authorities  in  cases  of  this  class.  This  case,  however, 
presents  some  features  which  I  do  not  find  in  any  of  the  reported  cases. 

Upon  all  the  evidence,  and  after  hearing  all  the  witnesses  and  weigh- 
ing the  testimony,  I  am  satisfied  that  up  to  a  certain  period  the  claim- 
ant's board,  lodging,  and  services  were  gratuitous,  and  so  understood 
by  claimant  and  her  nephew.  In  fixing  the  period,  I  must,  of  course, 
be  guided  by  an  analysis  of  the  evidence,  the  variations  as  to  dates  and 
years,  taking  into  account  the  interest  of  the  witnesses,  the  inaccura- , 
ci'es  and  indefiniteness  of  testimony.    If  a  witness  swears  that  he  doea 
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not  know  with  any  certainty  when  a  certain  thing  took  place,  and  es- 
pecially where  he  is  shown  to  be  not  disinterested,  and  where  he  says 
it  took  place,  for  instance,  three,  four,  or  five  years  ago,  the  court  is 
not  compelled  in  this  class  of  cases,  to  infer  the  date  most  favorable 
to  the  side  on  which  he  shows  his  interest,  unless  upon  his  whole  tes- 
timony, or  his  testimony  taken  together  with  the  testimony  of  other 
witnesses,  there  is  proof  that  within  the  correct  rules  of  evidence  the 
most  favorable  date  is  the  true  and  correct  date.  We  cannot  indulge 
in  mere  inferences  in  favor  of  the  claimant  in  this  class  of  cases.  See 
Matter  of  Nelson,  63  Misc.  Rep.  $27-635,  118  N.  Y.  Supp.  673.    . 

[3]  I  am  satisfied  that  the  board,  room,  and  services  were  furnished 
by  the  claimant  gratuitously  up  to  the  1st  day  of  October,  1913,  and  the 
claim  is-  disallowed  for  all  board,  room,  and  services  before  that  date. 
I  am  further  satisfie<^that  there  is  proof  of  circumstances  showing 
an  implied  contract  to  pay  what  the  board,  room,  and  services  were 
reasonably  worth  from  October  1,  1913,  to  December  26,  1916.  From 
October  1  to  December  26,  1916,  the  date  when  Wesley  Becker  went  to 
the  hospital  the  last  time,  was  a  period  of  168  weeks  and  2  days.  He 
was  also  in  the  hospital  in  the  summer  of  the  year  1916  6  weeks  and  3 
days,  leaving  161  weeks  and  6  days.  I  am  satisfied  that  the  board,, 
room,  and  services  were  worth  $5  per  week,  making  the  indebtedness  of 
Wesley  Becker  to  Esther  B.  Haverly  the  sum  of  $809.20  on  account 
thereof.  On  December  26,  1916,  the  claimant  loaned  deceased  $15^ 
and  paid  out  $1.75  for  his  benefit. 

A  decree  will  provide  accordingly. 


In  re  NEWELL. 
In  re  WATSON'S  WILL. 

(Surrogate's  CJourt,  Orleans  County.     Augoat,  1920.) 

L  Execat^MTS  and  administrators  ^=>513  (10) —Decree  on  accounting  thai  leg- 
acies liad  liHMed  held  not  conclusive. 

A  decree  settling  an  executor's  account,  providing  that  legacies  had 
lapsed,  is  not  conclusive  against  the  legatees/ if  that  question  was  not 
then  properly  before  the  court  because  of  lack  of  funds  for  payment. 

2.  Executors  and  administrators  <d:=>471,  513(9)— atatlon  hdd  not  to  give 
Jurisdiction  over  cor|>orations. 

A  citation  in  proceedings  for  settling  an  executor's  account,  directed  to 
two  societies  by  the  names  given  in  the  will,  is  not  sufQcient  citation  to 
two  corporations  bearing  different  names,  but  claiming  to  be  the  societies 
intended  by  testator,  so  that  such  corporations  were  not  bound  by  the 
decree  of  accounting,  under  Code  Civ.  Proc.  §  2742,  making  a  settlement 
conclusive  against  parties  duly  cited  or  appearing,  and  no  others. 

8.  Wills  ^==>489(6)— Parol  evidence  admissible  to  identify  corporate  benefi- 
ciaries. 

Where  the  wlU  contained  legacies  to  two  religious  societies,  and  there 
were  no  corporations  or  unincorporated  associations  bearing  the  names 
stated  in  the  will,  parol  evidence  was  competent  to  ascertain  who  were 
intended  by  testator. 
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4.  Wills  4d=>489(6)— Evidfnce  held  to  identify  eorporatieoft  a6^  benefidaries 
intended. 

Where  the  will  contained  legacies  to  the  church  extension  societies 
of  two  denominations,  but  there  were  no  corjwrations  of  the  names  stated 
in  the  will,  evidence  of  declarations  by  testator  and  of  the  purposes  of  the 
corporations  claiming  the  legacies  held  to  show  that  they  were  the  lega- 
tees intended  by  testator. 

Application  for  judicial  settlement  of  the  accounts  of  George  A. 
Newell,  as  trustee  under  the  last  will  of  William  H.  Watson,  deceas- 
ed.    Decree  entered,  directing  payment  of  two  contested  legacies. 

Henry  W.  Chadeayne,  of  Newbtirgh,  as  administrator  of  Florence 
R.  Watson,  and  for  residuary  legatees. 

Irving  L'Hommedieu,  of  Medina,  for  surviving  executor  and  trustee. 

Ramsdale  &  Church,  of  Albion,  for  Congregational  Church  Bldg. 
Soc.  . 

G.  W.  Fitch,  of  Albion,  for  Board  of  Church  Extension  of  Metho- 
dist Episcopal  Church. 

M.  Linn  Bruce,  of  New  York  City  (Raymond  Ballantine,  of  New 
York  City,  of  counsel),  for  Board  of  Church  Erection  Fund  of  Gen- 
eral Assembly  of  Presbyterian  Church  in  the  United  States. 

Parsons,  Closson  &  Mcllvaine,  of  New  York  City,  for  Board  of 
Home  Missions  of  Presbyterian  Church  in  the  United  States. 

FLUHRER,  S.  The  testator  died  January  24,  1888,  leaving  a  will, 
dated  September  6,  1885,  containing,  among  other  provisions,  the 
following : 

"Seventh.  I  hereby  direct  and  declare  that  the  provisions  made  for  my 
wife  and  daughters  Henrietta  and  Marietta  in  the  above  fourth,  fifth  and 
sixth  clauses  of  my  will  are  and  each  of  said  provisions  is  for  the  natural 
life  of  the  beneficiary  named  and  at  the  decease  of  either  of  said  my  wife  and 
daughters  Henrietta  and  Marietta,  all  that  portion  of  the  fund  set  aside  and 
invested  by  my  said  executors  as  therein  directed  unexpended  at  the  date  of 
such  decease  except  such  sum  as  shall  be  necessary  to  pay  the  necessary 
funeral  expenses  of  such,  deceased  (which  I  hereby  direct  to  be  paid)  shall  be 
and  remain  in  their  hands  to  be  disposed  of  by  them  as  hereinafter  directed." 

"Eighteenth.  I  give  and  bequeath  to  the  Church  Extension  Society  of  the 
Methodist  Episcopal  Church  the  sum  of  two  thousand  five  hundred  dollars. 

"Nineteenth.  I  give  and  bequeath  to  the  Church  Extension  Society  of  the 
Presbyterian  Church  the  sum  of  two  thousand  dollars. 

"Twentieth.  I  give  and  bequeath  to  the  Church  Extension  Society  of  the 
Congregational  Church  the  sum  of  two  thousand  five  hundred  dollars." 

After  the  death  of  the  widow  and  the  daughter  Henrietta,  both 
of  whom  survived  the  testator,  a  petition  was  filed  in  this  court  by 
the  surviving  executor  for  a  judicial  settlement.  Upon  the  return  of 
the  citation  in  such  proceeding,  an  accounting  was  had  and  a  decree 
was  made  by  the  surrogate,  directing  that,  after  the  payment  of  tlie 
commissions  of  the  executors  and  trustees  and  the  amounts  allowed 
for  counsel,  the  sum  of  $15,000  be  set  aside  by  the  trustee  for  the 
surviving  daughter,  Marietta  Watson,  for  her  natural  life,  as  provided 
in  the  seventh  clause  above  mentioned,  and  that  the  balance  remain- 
ing in  the  hands  of  the  trustee,  $1,344.21,  be  paid  to  the  Board  of 
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Church  Extension  of  the  Methodist  Episcopal  Church  to  apply  on 
the  legacy  bequeathed  by  the  eighteenth  clause  of  the  will,  there  being 
no  further  sum  available  for  distribution  at  the  time  of  the  making 
of  such  decree.    The  decree  contained  the  further  provision : 

"And  it  is  further  ordered,  adjudged,  and  decreed  that  the  legacy  given  by 
the  nineteenth  clause  or  subdivision  of  the  last  will  and  testament  of  William 
H.  Watson,  deceased,  to  the  Church  Extension  Society  of  the  Presbyterian 
Church,  and  the  legacy  given  in  the  twentieth  clause  or  subdivision  of  said 
will  to  the  Church  Extension  Society  of  the  Congregational  Church,  shall  each 
and  both  lapse  and  fail  for  want  of  a, beneficiary  to  take  the  same,  as  no  so- 
ciety or  corporation  has  been  found  by  the  executors,  after  what  seems  to  be 
a  diligent  effort,  which  will  correspond  with  those  named  in  such  clauses." 

On  March  10,  1917,  the  daughter.  Marietta  Watson,  died.  A  pro- 
ceeding for  a  compulsory  accounting  was  instituted  by  the  residu- 
ary legatees.  The  surviving  executor  and  trustee  has  filed  his  ac- 
count, and  now  asks  that  his  accounts  be  judicially  settled.  According 
to  the  account  filed  by  him  the  sum  of  $15,000,  previously  set  aside 
for  the  benefit  of  Marietta  Watson  pursuant  to  the  decree  of  1901, 
is  now  available  for  distribution,  with  some  accumulations  since 
her  death.  Testimony  has  been  introduced  in  the  present  proceed- 
ing on  behalf  of  the  "Board  of  Church  Erection  Fund  of  the  Gen- 
eral Assembly  of  the  Presbyterian  Church  in  the  United  States  of 
America,"  claiming  that  that  corporation  was  the  legatee  intended  by 
the  testator  in  the  nineteenth  clause  of  his  will,  in  which  he  under- 
took to  "give  and  bequeath  to  the  Church  Extension  Society  of  the 
Presbyterian  Church  the  sum  of  two  thousand  dollars."  Testimony 
has  also  been  offered  in  this  proceeding  by  the  "Congregational  Church 
Building  Society,"  claiming  that  that  corporation  is  the  legatee  entitled 
to  the  bequest  made  by  the  testator  in  the  twentieth  clause  of  the 
will,  "to  the  Church  Extension  Society  of  the  Congregational  Church 
the  sum  of  two  thousand  five  hundred  dollars."  It  is  claimed  on 
behalf  of  the  residuary  legatees  that  the  provision  contained  in  the 
decree  of  the  surrogate,  made  in  1901,  adjudging  that  the  respective 
legacies  to  the  Church  Extension  Societies  of  the  Presbyterian  Church 
and  the  Congregational  Church  lapsed  and  failed  for  want  of  bene- 
ficiaries to  take  the  same  and  is  "res  judicata,"  and  that  such  pro- 
vision is  now  to  be  deemed  final,  conclusive,  and  a  bar  to  the  claims 
made  by  the  religious  corporations  appearing  herein. 

The  citation  (upon  which  the  decree  of  1901  was  based)  purported 
to  cite  the  various  parties  therein  named  "to  appear  before  our  said 
surrogate  at  a  Surrogate's  Court  to  be  held  *  *  *  on  the  ISth 
day  of  October,  1900,  *  *  *  to  attend  the  settlement  of  said 
accounts"  (referring  to  the  accounts  of  the  executor).  Sections 
2742  and  2743  of  the  Code  of  Civil  Procedure,  as  they  existed  at  the 
time  when  such  citation  was  issued  and  at  the  time  when  such  decree 
was  made,  detail  the  effect  to  be  given  to  a  judicial  settlement  of  the 
accounts  of  an  executor,  and  make  provision  as  to  the  matters  to  be 
included  in  a  decree.  As  a  Surrogate's  Court  is  a  court  of  limited 
jurisdiction  (Matter  of  Hawley,  104  N.  Y.  250,  262,  10  N.  E.  352), 
I  am  extremely  doubtful  as  to  whether  the  provision  of  the  decree 
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as  to  the  lapsing  of  the  legacies  was  of  any  force  or  effect,  or  was 
within  the  power  of  the  surrogate,  even  if  proper  service  of  the  cita- 
tion had  been  made  upon  the  religious  corporations  now  appearing. 
The  citation  only  purported  to  require  the  parties  to  appear  to  at- 
tend a  settlement  of  the  accounts  of  the  executor.  Section  2743 
provides  that — 

"Where  an  account  Is  judicially  settled  •  •  ♦  and  any  part  of  the 
estate  remains,  and  is  ready  to  be  distributed  •  ♦  *  the  decree  must 
direct  the  payment  and  distribution  thereof  to  the  persons  so  entitled,  accord- 
ing to  their  respective  rights.** 

[1]  It  is  therefore  doubtful  whether  the  surrogate  had  the  power 
to  decree  that  the  legacies  in  question  had  lapsed,  when  there  were 
no  funds  available  or  ready  to  be  applied  in  payment  of  the  legacies. 
If  one  of  the  claiming  religious  corporations  herein  had  become  cog- 
nizant of  the  citation,  and  had  sent  a  representative  to  look  at  the  ex- 
ecutor's account  on  file,  before  the  return  day  of  the  citation,  he  might  > 
well  have  concluded  that  there  was  no  necessity  for  appearing  up- 
on the  accounting,  as  there  would  not  be  sufficient  funds  at  that  time, 
after  the  allowances  of  commissions  and  counsel  fees,  to  pay  any 
part  of  the  legacies  mentioned  in  the  nineteenth  and  twentieth  claus- 
es. As  it  turned  out,  only  the  sum  of  $1,344  was  available  to  be  applied 
upon  the  legacy  contained  in  the  eighteenth  clause,  and  nothing  was 
available  at  that  time  for  payment  upon  the  legacies  mentioned  in  the 
nineteenth  and  twentieth  clauses.  If  the  question  as  to  the  lapsing 
of  the  legacies  was  not  properly  before  the  court  at  that  time,  the  de- 
cree was  of  no  binding  force,  except  as  to  the  matters  •  embraced  in 
the  accounting  up  to  and  including  the  date  of  the  decree.  Matter 
of  Peck,  131  App.  Div.  81,  115  N.  Y.  Supp.  239. 

[2]  But  I  am  satisfied  that  in  any  event  no  jurisdiction  wnn  ob- 
tained as  to  the  corporations  now  appearing  and  making  claim  for  the 
legacies  contained  in  the  nineteenth  and  twentieth  clauses  of  the  will. 
The  citation  was  issued  to  "Church  Extension  Society  of  Presby- 
terian Church,  unknown,"  and  ''Church  Extension  Society  of  Con- 
gregational Church,  New  York  City,  N.  Y."  There  was  no  person- 
al service  upon  any  association  or  corporation,  in  accordance  with 
the  citation  directed  to  *'Church  Extension  Society  of  Presbyterian 
Church,"  nor  was  there  any  appearance  in  accordance  with  such 
citation  upon  the  acounting.  No  personal  service  appears  to  have  been 
made  to  comply  with  the  citation  directed  to  "Church  Extension  So- 
ciety of  Congregational  Church,"  and  there  was  no  appearance  in 
accordance  therewith,  except  an  admission  of  service  signed,  "The 
Congregational  Church  Extension  Society  of  New  York  and  Brook- 
lyn, by  G.  W.  Hebbard,  Treas."  That  society  also  appeared  by  an 
attorney  upon  the  accounting.  It  seems  to  have  been  an  unincorpo- 
rated society,  not  entitled  to  take  a  legacy  at  that  time.  It  was  only 
a  local  society  of  limited  scope,  operating  within  the  cities  that  were 
then  New  York  and  Brooklyn,  and  not  identified  in  any  way  with 
the  corporation  claiming  the  legacy  in  this  proceeding.  It  seems  clear 
that,  in  the  absence  of  proper  personal  service  or  proper  appearance, 
the  publication  of  the  citation  upon  the  former  accounting,  directed 
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to  "Church  Extension  Society  of  Presb3rterian  Church,  unknown," 
and  "Church  Extension  Society  of  Congregational  Church,  New  York 
City,  N.  Y.,"  was  insufficient  to  obtain  jurisdiction  of  the  religious 
corporations  appearing  in  the  present  accounting. 
Section  2742  of  the  Code  provides  that — 

"A  judicial  settlement  of  the  account  of  an  executor  or  admlnlBtrator, 
either  by  the  decree  of  the  Surrogate's  Court,  or  upon  an  appeal  therefrom,  is 
conclusive  evidence,  against  all  the  parties  who  were  duly  cited  or  appeared, 
and  all  persons  deriving  title  from  any  of  them  at  any  time,"  as  to  the  facts 
set  forth  in  such  section,  "and  no  others/* 

In  Hood  V.  Hood,  85  N.  Y.  578,  the  court  said : 

"An  executor,  who  desires  to  protect  himself  by  an  accounting,  should  con- 
sequently see  that  proof  of  the  service  of  the  citation  is  preserved." 

In  that  case  the  court  held  that  a  decree  upon  an  accounting  was 
not  binding  upon  infants,  in  the  absence  of  any  evidence  of  service 
upon  them,  or  upon  their  mother,  in  whose  custody  they  were. 

[3,4]  It  appears  from  the  evidence  herein  that  at  the  time  that  the , 
testator  made  his  will  there  were  no  corporations  or  unincorporated 
societies  answering  to  the  names  in  the  nineteenth  and  twentieth 
clauses  of  the  will.  Parol  evidence  was  therefore  competent  to  as- 
certain who  were  intended  by  the  testator.  Lefevre  v.  Lefevre,  59 
N.  Y.  434.  For  that  purpose  testimony  was  given  by  the  pastor  of  the 
church  attended  by  the  testator.  Although  the  testator's  statements 
were  made  a  long  time  ago,  the*  pastor  detailed  them  very  clearly  and 
very  convincingly.  The  testator  expressed  a  desire  to  make  a  bequest 
to  the  "Church  Extension  Society  of  the  Methodist  Episcopal  Church," 
although  there  was,  at  that 'time,  no  corporation  of  that  name,  but 
there  was  a  corporation  having  the  name  of  "Board  of  Church  Ex- 
tension of  the  Methodist  Episcopal  Church."  It  is  undisputed  that 
that  corporation  is  entitled  to  the  legacy  mentioned  in  the  eighteenth 
clause  of  the  will,  a  part  of  which  legacy  has  been. paid  to  such  cor- 
poration pursuant  to  the  decree  made  in  1901.  Testator  spoke  of 
the  work  of  the  Church  Extension  Society — of  his  sympathy  with 
it  in  the  building  of  new  churches.  He  spoke  of  being  about  to  make 
his  will,  and  that  he  wished  to  give  bequests  to  the  Church  Exten- 
sion Societies  of  the  Methodist  Episcopal,  of  the  Presb3rterian,  and 
of  the  Congregational  churches,  grouping  them  together.  He  spoke 
of  the  interest  that  he  felt  in  the  work  of  building  churches,  and 
that  he  had  become  interested  in  it  through  hearing  an  apostle  named 
Chaplain  McCabe,  who  was  the  secretary  of  the  Church  Erection 
Society. 

It  appears  from  the  act  incorporating  the  Church  Extension  So- 
ciety of  the  Methodist  Episcopal  Church  (the  name  of  which  was  lat- 
er changed  by  legislative  act  to  the  "Board  of  Church  Extension  of 
the  Methodist  Episcopal  Church")  that  its  purpose  is  to  aid,  wherever 
necessary,  in  the  securing  of  suitable  houses  of  public  worship,  and 
such  other  church  property,  as  may  promote  the  general  design  of 
the  Methodist  Episcopal  Church.  It  appears  that  after  its  incorpora- 
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tion  the  work  of  the  Board  of  the  Church  Erection  Fvmd  of  the  Pres- 
byterian Church  was  frequently  referred  to  as  *'church  extension," 
and  that  the  primary  object  of  that  corporation  was  the  promotion 
and  building  of  new  churches  in  the  denomination  where  needed, 
especially  in  unsettled  communities.  It  also  appears  that  the  aims, 
purposes,  and  activities  of  the  American  Congregational  Union  (the 
name  of  which  corporation  has  since  been  changed  to  the  Congrega- 
tional Church  Building  Society),  while  not  expressed  in  the  same  lan- 
guage, are  identically  the  sSime  as  the  aims,  purposes,  and  activities 
of  the  Board  of  Church  Extension  of  the  Methodist  Episcopal  Church 
and  the  Board  of  the  Church  Erection  Fimd  of  the  Presbyterian 
Church.  It  also  appears  that  there  were  no  other  corporations  or  un- 
incorporated associations  created  for  the  same  purposes  or  doing 
the  same  work  in  the  respective  denominations  at  the  time  when  the 
testator  made  his  will.    As  the  court  said  in  Lef evre  v.  Ltf evre,  supra : 

**A  corporation  may  be  designated  by  its  corporate  name,  by  the  name 
by  which  it  is  usually  or  popularly  called  and  known,  by  a  name  by  which  it 
was  known  and  called  by  the  testator,  or  by  any  name  or  description  by 
•which  it  can  be  distinguished  from  every  other  corporation;  and  when  any 
but  the  corporate  name  is  used,  the  circumstances  to  enable  the  court  to 
apply  the  name  or  description  to  a  particular  corporation  and  identify  it  as 
tne  body  intended,  and  to  distinguish  it  from  all  others  and  bring  It  within 
the  terms  of  the  will,  may,  in  all  cases  be  proved  by  parol." 

See,  also,  Walter  v.  Walter,  60  Misc.  Rep.  383,  113  N.  Y.  Supp. 
465,  affirmed  133  App.  Div.  893,  118  N.  Y.  Supp.  268,  affirmed  197 
N.  Y.  606,91  N.  E.  1122. 

The  Board  of  the  Church  Erection  Fund  of  the  General  Assembly 
of  the  Presbyterian  Church  in  the  United  States  of  America  is  en- 
titled to  the  legacy  mentioned  in  the  nineteenth  clause  of  the  will  of 
the  testator,  and  the  Congregational  Church  Building  Society  is  en- 
titled to  the  legacy  mentioned  in  the  twentieth  clause  of  the  will  of  the 
testator. 

Decree  may  be  entered  accordingly. 
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In  re  KBLSEV^  ESTATE. 

(Surrogate's  Court,  New  York  County.    June  14,  1920.) 

Wilb  «=>865  (4) —Lapsed  beipiest  in  trust  for  remaindemien  distributable 
amoQg  next  of  kin  as  residue  undisposed  of. 

Where  the  residuary  clause  expressly  excluded  trust  funds,  the  princi- 
pal of  such  funds  on  the  lapse  of  contingent  remainders  on  the  death  of 
the  remainderman  without  issue  during  the  life  of  the  life  tenant  should 
be  distributed  to  representatives  of  those  who  were  testator's  next  of  kin 
at  time  of  his  death,  under  the  statute  of  distributions  as  it  then  existed ; 
the  testator  having  died  intestate  as  to  the  principal  of  such  trust. 

In  the  matter  of  tlie  estate  of  Charles  Kelsey.    Proceeding  to  con- 
strue will.     Decree  rendered. 
See,  also,  184  N.  Y.  Supp.  68.     ' 

Murray,  Prentice  &  Rowland,  of  New  York  City  (Robert  H.  Stra- 
han,  of  New  York  City,  of  counsel),  for  substituted  trustee. 

Wellman,  Smyth  &  Scofield,  of  New  York  City  (Frederic  C.  Scofield 
and  Ralph  W.  Thomas,  both  of  New  York  City,  of  counsel),  for  execu- 
tor John  B.  Kerr. 

Edward  J.  McGuire,  of  New  York  City,  for  Nellie  Kelsey. 

Geller,  Rolston  &  Blanc,  of  New  York  City,  for  executors  of  Anna 
K.  Barbey. 

Isham  Henderson,  of  New  York  City,  for  Kie  K.  Jenkins. 

FOLEY,  S.  I  am  constrained  to  follow,  upon  the  construction  of 
the  clause  involved  here,  the  same  interpretation  given  similar  clauses 
by  the  Surrogate's  Court  in  1893  and  the  Supreme  Court  in  1914  (opin- 
ion of  Delehanty,  J.).  The  remainders  limited  on  the  life  of  Anna  K. 
Barbey  are  contingent  and  not  vested.  Matter  of  Baer,  147  N.  Y.  348, 
41  N.  E.  702;  Matter  of  Crane,  164  N.  Y.  71,  58  N.  E.  47;  Metro- 
politan Trust  Co.  V.  Krans,  186  App.  Div.  368,  174  N.  Y.  Supp.  541. 
The  intent  of  the  testator  in  this  regard  is  clearly  shown  by  the  lan- 
guage used  in  creating  the  remainders. 

As  the  testator's  children,  Charles  and  Helen,  died  without  issue  in 
the  lifetime  of  the  life  beneficiary,  nothing  passed  to  their  representa- 
tives under  the  terms  of  this  trust.  The  clause  in  the  tenth  paragraph 
of  the  will  expressly  excludes  the  funds  required  to  set  up  the  above 
trust.  Therefore  the  lapsed  remainder  does  not  pass  under  a  residuary 
clause.  Kerr  v.  Dougherty,  79  N.  Y.  327 ;  Stephenson  v.  Ontario  Or- 
phan Asylum,  27  Hun,  383.  It  follows  that  the  testator  died  intestate 
as  to  the  principal  of  this  trust,  which  should  be  distributed  to  the 
representative  of  those  who  were  next  of  kin  at  the  time  of  testator's 
death  (Clark  v.  Cammann,"160  N.  Y.  315,  54  N.  E.  709),  under  the 
statute  of  distributions  as  it  then  existed. 

The  intention  of  the  testator  to  exclude  his  son  Oscar  is  not  frus- 
trated by  this  construction,  because  Oscar  died  intestate,  unmarried 
and  without  issue.  Tax  costs  and  settle  decree  on  notice,  construing 
the  will  accordingly. 
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In  re  iOBLSEY'S  fSSTATE. 

(Surrogate's  Ck)urt,  New  York  County.    September  3,  1920.) 

VnUs  <&=»782 (10)— Surviving  wife,  receiving  provision  in  lien  of  dower,  en- 
titled to  siiare  in  lapsed  bequest  in  trust. 

W  here,  on  the  lapse  of  a  contingent  remainder,  becanse  of  remainder- 
man's death  without  issue  before  death^of  life  tenant,  so  that  the  prin- 
cipal of  trust  fund  became  distributable  to  those  who  were  testators 
next  of  kin  at  time  of  his  death,  testator's  wife,  for  whom  he  had  made 
provision  in  will  "in  lieu  of  dower,"  with  right  to  share  in  the  residue 
of  estate,  held  entitled  to  her  one-third  share  of  the  fund. 

In  tiie  matter  of  the  estate  of  Charles  Kelsey.  On  settlement  of 
decree  of  distribution,  objected  to  by  Nellie  Kelsey.  Objection  over- 
ruled, and  decree  signed. 

See,  also,  184  N.  Y.  Supp.  67. 

FOLEY,  S.  My  decision  in  this  matter  (184  N.  Y.  S.  67)  held 
that  the  remainders  limited  on  the  life  of  Anna  K.  Barbey  were  con- 
tingent, and  that  the  testatof  died  intestate  as  to  the  principal  of  the 
fund  directed  to  be  held  in  trust  for  her  life.  This  fund  is  to  be 
paid  to  those  answering  the  description  of  distributees  at  the  time 
of  the  death  of  testator. 

The  matter  now  comes  before  the  surrogate  on  the  settlement  of 
the  decree.  Objection  is  raised  by  Nellie  Kelsey  to  any  provision 
in  the  decree  providing  for  payment  of  one-third  of  the  above-men- 
tioned sum  to  the  estate  of  the  widow  of  testator.  In  support  of  this 
objection  Matter  of  Silsby,  229  N.  Y.  396,^  Matter  of  Benson,  96  N. 
Y.  499,  48  Am.  Rep.  646,  Chamberlain  v.  Chamberlain,  43  N.  Y.  424, 
and  Matter  of  Hodgman,  140  N.  Y.  421,  35  N.  E.  660,  are  cited. 
These  cases  are  distinguishable  from  the  present  case.  In  Matter 
of  Silsby,  supra,  it  was  held  that  the  widow,  having  consented  to 
accept  the  provisions  of  the  will  in  lieu  of  dower  and  other  interests 
in  the  testator's  estate,  was  not  entitled  to  share  in  the  property  not 
effectually  disposed  of  by  the  will.  In  Matter  of  Benson  the  widow 
was  similarly  barred  because  she  had  accepted  the  provisions  of  the 
will  which  provided  that  they  be  "accepted  and  received  by  her  in  lieu 
and  bar  of  her  dower  and  of  all  claims  she  may  have  upon  or  against 
the"  testator's  estate.  In  Chamberlain  v.  Chamberlain  the  widow  was 
barred  from  sharing  because  she  accepted  the  provisions  of  the  will  un- 
der the  condition  imposed  by  the  testator.  The  condition  was  that  "if 
she  accepts  the  provisions  here  made  for  her  she  shall  not  be  entitled  to 
receive  any  other  share  or  interest  in  my  estate."  Similarly  in  Lee 
v.  Tower,  124  N.  Y.  370,  26  N.  E.  943,  the  widow,  having  accepted 
the  provisions  of  the  will  which  were  dedared  therein  "to  be  in  lieu, 
substitution,  and  satisfaction  of  her  dower,  thirds  and  all  other  in- 
terest in  my  estate  real  and  personal  and  mixed,"  was  barred  from 
sharing. 

In  the  present  case,  however,  the  will  of  testator  gives  one-fifth 
part  of  the  entire  net  proceeds  to  his  wife  "in  lieu  of  dower."    The 
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testator  did  not  bar  the  widow  from  otherwise  sharing  in  his  estate. 
On  the  contrary,  his  expressed  intention  is  otherwise,  for  in  the  tenth 
paragraph  of  the  will  he  expressly  directs  that  the  residue  of  his 
estate,  after  deducting  the  trusts  created  by  his  will,  should  be  di- 
vided equally  between  his  wife  and  his  two  daughters  in  the  final  set- 
tlement of  the  estate. 

The  objections  raised  on  the  settlement  of  the  decree  are  overruled. 
Decree  signed. 


(113  Misc.  Rep.  105) 

In  re  EINSTEIN'S  ESTATE. 

(Surrogate's  CJourt,  New  Tork  County.    September  10,  1920.) 

1.  Wills  ^=>439— Intent  controls. 

In  the  construction  of  wlUs,  the  Intention  of  the  testator,  to  be  ascer- 
tained from  aU  his  words,  is  controlling. 

2.  Wills  <S=»634 (9)— -Remainder  held  a  eontingent  gift  to  class,  determined  at 

life  tenant's  death. 

A  gift  in  trust  to  the  daughters  of  testator  during  the  life  of  each,  and 
upon  the  death  of  the  daughters,  and  as  they  severally  die,  to  her  issue 
absolutely,  and,  if  such  daughter  leaves  no  issue,  then  to  testator's  sur- 
viving children  and  to  the  Issue  of  any  children  who  may  have  died,  is  a 
gift  to  a  class,  to  be  determined  on  the  death  of  a  daughter  without  issue, 
at  which  time  the  contingent  remainder  vested,  so  that  the  estates  of 
children  of  testator  who  died  before  the  Ufe  tenant  leaving  no  issue  are 
not  entitled  to  share. 

Application  for  accounting  and  construction  of  the  will  by  the  trus- 
tee of  the  estate  of  Lewis  Einstein,  deceased.  Decree  rendered  direct- 
ing distribution  of  assets  in  controversy. 

Beekman,  Menken  &  Griscom,  of  New  York  City,  for  petitioner. 

Kaye,  McDavitt  &  Scholer,  of  New  York  City,  for  George  A.  Eas- 
ton. 

Goldsmith,  Cohen,  Cole  &  Weiss,  of  New  York  City,  for  executors  of 
Henry  L.  Einstein. 

Stewart  &  Shearer,  of  New  York  City,  for  substituted  trustee  under 
will  of  Emanuel  Einstein. 

Leslie  J.  Tompkins,  of  New  York  City,  special  guardian  of  Eleanor 
Folk  and  other  infants. 

FOLEY,  S.  The  trustee  has  filed  her  account  and  asks  for  the 
construction  of  the  sixth  clause  of  the  will.  That  clause  gives  the 
entire  residuary  estate  to  the  executors  in  trust  and  directs  them  to 
convert  into  cash  and  to  divide  the  proceeds  into  as  many  shares  as 
the  testator  shall  leave  him  children  surviving  and  issue  of  any  de- 
ceased child.    The  sixth  clause  further  provides : 

"And  upon  the  further  trust  that  they  my  executrix  and  executors  set  apart 
one  of  such  shares  for  each  of  my  daughters,  first  deducting  from  the  share  of 
my  daughter  Rachel  fifty  thousand  dollars  and  from  the  share  of  my  daughter 
Theresa  five  thousand  dollars  for  advances  heretofore  made  to  them;  that 
they  hold  and  invest  and  keep  invested  during  the  life  of  each  of  my  daughters 
the  share  set  apart  for  her  benefit,  and  that  they  collect  and  receive  and  pay 

^s»For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


70  184  NEW  YORK  SUPPLEMENT  (Sur.  Ct. 

or  apply  to  the  use  of  each  of  my  daughters  daring  her  life  the  Interest  and 
income  arising  from  the  share  of  my  estate  set  apart  for  her  on  her  separate 
receipt  And  upon  the  further  trust  upon  the  death  of  my  daughters,  and  as 
they  severally  die,  that  my  executrix  and  executors  and  surylvors  of  them  pay 
and  assign  the  share  held  in  trust  for  her  use  or  the  proceeds  of  the  same  to 
her  issue  absolutely,  and  if  such  daughter  shall  leave  no  issue,  then  to  my 
surviving  children  and  to  the  issue  of  any  of  my  children  who  may  have  died, 
such  issue  to  take  the  part  or  share  his,  her  or  their  parent  would  have  taken 
if  living.     ♦     ♦     ♦ " 

Lewis  Einstein  died  April  22,  1874,  leaving  him  surviving  his  daugh- 
ter Louise  and  ten  other  children.  The  trust  for  Louise  Einstein, 
which  is  the  subject  of  this  accounting,  terminated  with  her  death  on 
June  15,  1919.  She  died  without  issue.  Two  of  her  brothers,  Charles 
and  Edwin,  predeceased  her,  testate,  leaving  no  issue.  Three  other 
brothers  and  three  sisters  predeceased  her,  testate,  leaving  issue  who 
are  now  living.    One  brother  and  one  sister  of  Louise  now  survive. 

[1]  The  court  is  asked  to  determine  whether  the  corpus  of  the 
trust  for  the  benefit  of  Louise  Einstein  is  to  be  paid  (1)  in  10  equal 
shares  to  the  children  of  the  testator  (other  than  Louise)  who  were  liv- 
ing at  his  death,  or  to  their  estates ;  or  [2)  whether  it  is  to  be  paid  in 
equal  shares  of  one-eighth  each  to  the  children  living  at  the  death  of 
Louise,  the  life  tenant,  and  to  the  issue  of  those  who  died  previous  to 
her  death.  In  the  construction  of  wills  the  intention  of  tlie  testator, 
when  ascertained,  is  always  controlling. 

[2]  In  the  present  case  his  intention  is  clear.  The  language  and 
scheme  of  the  will  plainly  show  that  his  plan  was  to  limit  the  remainder 
dependent  upon  the  life  of  this  daughter,  Louise,  to  his  children  liv- 
ing at  her  death  and  to  the  surviving  issue  of  those  who  predeceased 
her.  The  clause  just  quoted  directs  that  the  executors  pay  over  the 
shares  "upon  the  death"  of  each  of  the  daughters  and  "as  they  sev- 
erally die."  The  use  of  these  words  indicates  that  they  were  intended 
to  refer  to  the  date  of  death  of  the  daughter  and  not  of  the  testator. 
In  ascertaining  the  surviving  children  entitled  to  share,  the  death  of 
the  daughter  was  the  determining  event.  In  Matter  of  Baer,  147  N. 
Y.  348,  41  N.  E.  702,  where  the  testamentary  disposition  was  quite 
similar,  the  Court  of  Appeals  said : 

"The  language  of  the  will,  read  in  the  light  of  settled  rules  of  construction, 
indicates  quite  clearly  that  she  did  not  intend  that  the  remainder  should  vest 
upon  her  death  in  the  then  living  children  and  heirs  of  her  brother,  but  should 
be  postponed  until  the  time  for  division  and  distribution  arrived,  and  then  to 
vest  in  such  persons  as  answered  to  the  description  who  survived.  The  chil- 
dren of  her  brother  were  to  take  no  interest  whatever,  except  upon  the  con- 
tingency of  her  daughter's  death  without  issue.  In  case  of  her  death  leaving 
issue  such  issue  would  take  the  remainder  absolutely." 

In  a  recent  case  (Matter  of  Buechner,  226  N.  Y.  440,  123  N.  E. 
741)  a  like  conclusion  was  reached.  There  the  direction  was  to  divide 
the  estate  upon  the  death  of  the  testator's  brother  into  as  many  shares 
as  ''there  shall  be  children  of  my  said  brotlier  *  *  *  living."  In 
the  present  case  the  testator  similarly  uses  the  synonym  "surviving"  in 
referring  to  those  of  his  children  who  were  to  share  in  the  trust  fund. 
Judge  Cardozo*s  opinion  in  Matter  of  Buechner  emphasizes  the  fu- 
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tility  of  applying  technical  rules  or  <;anons  of  construction  to  the  in- 
terpretation of  a  clear  and  unambiguous  expression  of  the  testator. 
He  states  in  the  course  of  his  opinion,  at  page  443  of  226  N.  Y.,  at. 
page  742  of  123  N.  E.: 

"The  principle  of  division  is  not  changed  by  the  woirds  of  gift  which  siipple- 
ment  the  direction  to  divide.  They  have  no  effect  except  to  confirm  the  title 
of  a  class  already  nnmistakably  described.  *  *  *  This  is  no  case  again 
for  subtle  distinctions  between  directions  to  pay  or  distribute,  and  words 
of  present  gift.  Fulton  Trust  Co.  v.  Phillips,  218  N.  Z.  573,  583;  Matter  of 
Baer,  147  N.  Y.  348.  Such  tests  may  help  to  ascertain  the  membership  of  a 
daas  not  otherwise  defined.  There  is  no  need  to  resort  to  them  when  the  tes- 
tator has  defined  the  membership  himself.  We  think  he  has  done  so  here, 
and  limited  his  gift  to  the  children  living  at  the  division.  A  single  sentence 
includes  the  direction  to  divide  and  the  gift  of  the  thing  divided.  The  dass 
that  is  to  share  in  the  division  is  ascertained.  The  same  class  must  share  in 
the  gift  to  which  division  is  to  lead.  We  need  no  canon  of  construction  to  jus- 
tify that  holding  except,  indeed,  the  primary  one,  to  which  all  others  are  sub- 
ordinate, that  the  intention  of  the  testator  Is  to  be  sought  in  all  his  words,  and, 
when  ascertained,  is  to  prevail.  Robinson  v.  Martin,  200  N.  Y,  159,  164; 
MuUarky  v.  SuUivan,  136  N.  Y.  230,  232." 

So  here  abstruse  rules  are  quoted  by  counsel  for  the  estates  of  Henry 
L.  Einstein  and  Emanuel  Einstein  (who  predeceased  Louise  leaving 
issue)  as  ji.stifying  the  payment  of  part  of  the  fund  to  their  legatees. 
To  sustain  such  contention  the  plain  language  of  the  will  of  testator 
must  be  disobeyed. 

The  authorities  cited  by  counsel  for  their  executors  and  trustees  are 
not  in  point,  although  they  might  apply  in  construing  other  provisions 
of  the  will,  particularly  the  trust  created  for  the  widow.  This  trust, 
dependent  upon  the  widow's  life,  gave  vested  remaniders  to  the  chil- 
dren of  testator  or  their  issue.  It  differs  materially,  however,  from 
the  trusts  created  for  the  daughters  of  testator.  In  the  latter  trusts 
there  is  a  gift  over,  in  each  instance,  on  the  death  of  the  equitable  life 
tenant  without  issue.  The  trusts  for  the  widow  contained  no  substitu- 
tional gift  over  in  any  event,  nor  any  contingency  which  would  defeat 
the  gift  over,  such  as  the  marriage  of  Louise  and  her  death  leaving 
issue.  Again,  in  the  cases  cited  by  counsel  for  the  executors  the  wills 
did  not  use  the  word  "surviving,"  "living"  or  similar  characterizations 
for  ascertaining  the  members  of  the  class  on  the  death  of  the  life  ten- 
ant, but  the  gift  in  each  case  was  a  present  gift,  and  the  language  of 
the  testator  in  all  these  cases  indicates  the  clear  intention  to  vest  im- 
mediately upon  the  death  of  testator. 

The  special  guardian  and  other  parties  in  interest  claim  that  the 
remainder  interests  were  contingent.  This  contention  is  clearly  cor- 
rect. The  will  expressly  states  that  upon  the  death  of  Louise  leaving 
issue,  such  issue  was  to  take  absolutely.  By  the  language  of  the  will, 
vesting  of  the  remainders  depended  upon  and  was  postponed  until  the 
death  of  Lpuise  without  issue.  The  persons  therefore  to  whom  the 
remainders  were  given  and  the  event  on  which  they  were  limited  to 
take  effect  remained  tmcertain  while  she  lived.  Real  Property  Law 
[Consol.  Laws,  50]  §  40;  Personal  Property  Law  [Consol.  Laws,  c. 
41]   §   n.     The  interests  of  her  brothers  and  sisters  were  held  in 
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abeyance  until  her  death.  Townshend  v.  Frommer,  125  N.  Y.  446,  26 
N.  E.  805;  Blake  v.  Mattem,  186  App.  Div.  488,  494,  174  N.  Y. 
-Supp.  556;  Matter  of  Crane,  164  N.  Y.  71,  76,  58  N.  E.  47;  Chap- 
lin, Suspension  of  Power  of  Alienation  (2d  Ed.)  pp.  165,  166.  In 
Townshend  v.  Frommer  the  Court  of  Appeals  pointed  out: 

"It  is  the  tmcertainty  here  as  to  the  precise  persons  *  *  *  that  intro- 
dnoes  the  element  of  contingency." 

The  rule  applicable  is  stated  in  Matter  of  Crane  as  follows: 

"Where  the  gift  is  of  money  and  the  direction  to  convert  the  estate  is  abso- 
lute, the  legacy  given  to  a  dass  of  persons  vests  in  those  who  answer  the 
description  and  are  capable  of  taking  at  the  time  of  the  distribution.  Teed 
V.  Morton,  6Q  N.  Y.  506;  Matter  of  Baer,  supra;  Smith  v.  Edwards,  88  N.  Y. 
92.  ♦  ♦  ♦  Aside  from  the  direction  to  the  executors  or  trustees  to  divide 
and  distribute  the  estate,  there  are  no  words  importing  a  gift,  and  hence  it 
becomes  our  duty  to  give  force  and  effect  to  the  rule  that  where  the  only  gift 
is  found  in  a  direction  to  divide  or  pay  at  a  future  time,  the  gift  is  future,  not 
immediate ;  contingent  and  not  vested." 

In  the  will  before  the  court  there  are  no  words  of  immediate  gift. 
"Futurity  is  annexed  to  the  substance  of  the  gift."  Smith  v.  Edwards, 
88  N.  Y.  92.  The  only  words  of  gift  are  found  in  the  direction  to  the 
trustees  to  di^de  the  fund  and  to  pay  over  at  a  future  time,  upon  the 
death  of  Louise. 

The  testator  clearly  intended  that  the  vesting  should  be  postponed 
until  the  time  for  division  and  distribution  arrived,  and  then  to  vest  in 
such  persons  as  answered  to  the  description.  Met.  Trust  Co.  v.  Krans, 
186  App.  Div.  368,  174  N.  Y.  Supp.  541.  To  none  of  the  cestuis  que 
trustent,  it  is  to  be  noted,  did  he  give  a  power  of  appointment,  nor  did 
he  otherwise  indicate  by  his  language  any  intention  to  dispose  of  the 
fund  in  question  other  than  as  before  noted.  Furthermore,  the  con- 
struction adopted  by  me  prevents  the  passing  of  any  of  testator's  es- 
tate to  strangers  who  might  take  under  the  wills  of  children  dying 
before  the  life  tenant.  To  hold  that  the  legatees  of  deceased  children 
should  participate  and  their  issue  be  excluded  would  do  violence  to 
the  whole  scheme  of  the  will. ' 

The  trust  fund  must  therefore  be  divided  into  eight  equal  shares,  to 
be  paid  per  stirpes  to  the  children  of  testator  who  were  living  at  the 
death  of  Louise  Einstein  and  to  the  issue  of  those  who  predeceased 
her. 

Tax  costs  and  settle  decree  on  notice  accordingly. 
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(113  Misc.  Rep.  183) 

In  re  COYKENDALL'S  ESTATE,  f 

(Surrogate's  CJourt,  Ulster  County.     September  24,  1920.) 

1.  TaxatioD  <8=»85e— Transfer  tax  imposed  on  right  of  suceession. 

The  transfer  tax  is  imposed,  not  on  the  property  of  testator,  but  on 
the  succession,  or  right  to  receive  it. 

2,  Taization  ^=^00(4)— Inerease  from  extinetion  of  estate  by  deatii  taxable 

despite  prior  payment  of  tax. 

Under  Tax  Law,  §  230,  par.  6,  as  amended  by  Laws  1911,  c.  800,  |  1, 
where  property  is  transferred  by  will  subject  to  an  estate  determinable  by 
death,  and  an  increase  has  accrued  to  certain  persons  on  the  extinction  of 
such  estate,  such  increase  is  taxable,  despite  a  prior  order  fixing  tax  and 
payment  thereunder. 

In  the  matter  of  the  transfer  tax  appraisal  on  the  estate  of  Samuel  £). 
Coykendall,  deceased.  On  application  for  readjustment  of  tax.  Ap- 
plication granted. 

William  W.  Wingate,  of  New  York  City  (Joseph  F.  McCloy,  of 
New  York  City,  of  counsel),  for  state  comptroller. 
A.  T.  Clearwater,  of  Kingston,  for  executor. 

JOSEPH  M.  FOWLER,  Acting  Surrogate.  The  deceased,  a  resi- 
dent of  the  county  of  Ulster,  died  testate  January  14,  1913,  survived  by 
a  widow  and  seven  children,  one  of  whom  died  sHortly  thereafter.  His 
wM  directed  that  the  bulk  of  the  estate  be  held  in  trust  for  the  life  of 
the  widow  and  the  life  of  that  child  of  the  testator  which  should  be,  at 
the  tinre  of  the  widow's  death,  the  youngest. 

Proceedings  for  the  computation  of  transfer  tax  were  promptly  in- 
stituted, and,  after  a  determination  thereof,  an  appeal  taken  by  the 
comptroller  from  the  order  fixing  the  amount  of  the  tax  was  dismissed, 
and  the  tax  paid  to  the  state.  The  papers  in  these  tax  proceedings  are 
not  before  me,  but,  as  I  understand,  it  is  agreed  that  the  computation 
then  made  was  based  upon  the  assumption  that  the  then  living  children 
of  the  testator  would  survive  their  mother,  and  that  the  tax  was  fixed 
and  paid  accordingly.  The  testator's  widow  died  June  7,  1919,  and 
another  son,  Harry  S.  Coykendall,  had  died  prior  thereto. 

The  present  application  is  made  pursuant  to  section  230  of  the  Tax 
Law,  fifth  paragraph^  as  amended  in  1911  (chapter  800,  §  1  [Consol. 
Laws,  c.  60]),  which  provides : 

'*Where  any  property  shall,  after  the  passage  of  this  chapter,  be  transferred 
subject  to  any  charge,  estate  or  Interest,  determinable  by  the  death  of  any 
person,  or  at  any  period  ascertainable  only  by  reference  to  death,  the  in- 
crease accming  to  any  x>er8on  or  corporation  upon  the  extinction  or  determina- 
tion of  8uch  charge,  estate  or  interest,  shall  be  deemed  a  transfer  of  property 
taxable  under  the  provisions  of  this  article  in  the  same  manner  as  though 
the  person  or  corporatitm  beneficially  entitled  thereto  had  then  aoiitiired  such 
increase  from  the  person  from  whom  the  title  to  their  respectlYe  estates 
or  interest  is  derived." 

[1]  The  learned  counsel  for  the  executor  argues  that,  if  the  present 
application  be  entertained,  this  estate  may  be  substantially  diminished 
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by  successive  taxation.  The  argument  is  not  without  force,  though,  of 
course,  the  tax  is  imposed,  not  upon  the  property  of  the  testator,  but 
upon  the  succession  or  right  to  receive  (Matter  of  Gihon,  169  N.  Y. 
443,  62  N.  E.  561),  but  it  is  an  argument  which  goes  to  the  policy  of 
the  statute,  rather  than  to  its  legal  effect.  Still,  were  it  not  for  the  ex- 
press provision  of  the  statute,  I  would  be  clear  that  the  order  fixing  the 
tax  in  the  proceedings  mentioned,  and  the  payment  thereunder,  would 
constitute  a  final  adjudication,  and  that  the  state  could  make  no  fur- 
ther claim. 

(2]  The  situation  here  presented,  however,  is  squarely  within  the 
statute;  property  is  transferred  subject  to  an  estate  determinable  by 
death,  an  increase  has  accrued  to  certain  persons  upon  the  extinction  of 
such  estate,  and  that  increase  is  expressly  made  taxable. 

Application  for  retaxation  granted. 


(113  Misc.  Rep.  129) 

IB  re  CONGER'S  BSTATB. 

In  re  FOWLBS. 

(Surrogate's  Court,  Albany  CJounty.    September  22,  1920.) 

1.  Religious  Bodetied  ^=»31(2)— Incorporated  boards  autiioiized  to  eoi&etd 

pfvyment  of  note. 

Incorporated  home  and  foreign  mission  boards  of  the  Methodist  Episco- 
pal Church  are  authorized  to  enforce  payment  of  a  note  given  them  by 
decedent. 

2.  Gifts  ^=^11— Executory  promise,  without  consideraUon  to  openutc  as  gift 

after  death,  unenforceable. 

Ah  executory  promise,  without  consideration  and  intended  to  operate  as 
a  gift  after  death,  cannot  be  enforced. 

8.  Bills  and  notes  ^='4&— Instrument  agreeing  to  pay  after  death  enforceable. 

An  Instrument  whereby  the  signer  agrees  to  pay  another  a  certain  sum 
at  a  specified  time  after  death,  If  supported  by  a  sufficient  consideration, 
is  a  valid  and  enforceable  obligation. 

4.  Subscriptions  ^=^5 — ^Agreement  of  decedent  to  pay  church  boards  from 
estate  after  death  supported  by  consideration. 

Where  the  Instrument  given  by  decedent  to  the  home  and  foreign  mis- 
sion boards  of  a  church,  agreeing  to  pay  them  $1,000  from  his  estate  after 
his  death,  was  on  the  consideration  that  the  boards  secure  other  sub- 
scriptions, which  they  did,  the  Instrument  was  supported  by  consideration, 
and  sustained  the  obligation  of  decedent's  estate  to  perform  his  agreement. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  Hugh 
Conger,  as  executor  of  the  last  will  and  testament  of  Manly  W.  Con- 
ger, deceased,  wherein  George  M.  Fowles  claims  against  the  estate  as 
treasurer  of  the  Joint  Centenary  Committee  of  the  Board  of  Home 
Missions  and  Church  Extension  and  Board  of  Foreign  Missions  of  the 
Methodist  Episcopal  Church.     Decree  allowii^?  claim  dijected. 

Newton  B.  Van  Derzee,  of  Albany,  for  executor  Hugh  Conger. 

Geo.  H.  Witbeck,  of  Albany,  for  claimants. 

^=:9For  oUter  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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STAXrEY,  S.  The  above  claim,  having  been  rejected  by  the  executor, 
is  brought  on  for  determination  in  the  proceeding  for  final  settlement 
in  this  estate.  The  claim  arises  out  of  the  following  instrument,  exe- 
cuted by  the  decedent  in  his  lifetime : 

Centenary  Estate  Pledge 
For  the  Board  of  Home  Missions  and  Church  Extension  and  for  the  Board 
of  Foreign  Missions  of  the  Methodist  Episcopal  Church 

(Bianly  W.  Conger)  March  20,  1919. 

In  consideration  of  my  Interest  in  Christian  Missions,  and  on  condition 
that  the  above-named  hoards  secure  other  suhscriptiohs  for  this  cause,  and 
for  value  received,  I  hereby  promise  and  agree  to  pay  to  the  Board  of  Home 
Missions  and  Church  Extension  and  the  Board  of  Foreign  Missions  of  the 
Methodist  Episcopal  Churdi,  at  No.  160  Fifth  Ave.,  New  York  City,  the  sum  of 

One  thousand  , doUars  ($1000.00) 

which  shaU  become  due  one  day  after  my  death,  payable  out  of  my  estate, 

interest  at  the  rate  of per  annum  from  date. 

Dayton  E.  McClain  Name    Manly  W.  Conger 

Witness 
WiUiam  H.  Edwards  Address    QarksviUe 

Witness  Alb  Oy 

Conference    Troy  District    Albany  Charge    Clarksville 

Make  all  cheeks  payable  to  George  M.  Fowles,  Treasurer,  ISO  Fifth  Ave., 
New  York. 

Mail  subscriptions  to  F.  T.  Keeney,  207  Fayette  Park  BuUding,  Syraeuse, 
N.  Y. 

The  claim  is  resisted  by  the  executor  upon  the  grounds  that  the 
note  on  which  the  claim  is  based, was  signed  and  delivered  by  the  de- 
cedent without  consideration ;  that  it  was  an  executory  promise  with- 
out consideration,  and  intended  to  operate  as  a  gift  after  the  death  of 
the  decedent;  and  upon  the  ground  tiiat  the  payee  of  the  note  is- not  an 
incorporated  body  authorized  to  receive  or  enforce  its  payment. 

From  the  evidence  it  appears  that  the  Board  of  Home  Missions  and 
Church  Extension  and  the  Board  of  Foreign  Missions  of  the  Metho- 
dist Episcopal  Church,  through  a  committee  known  as  the  Joint  Cente- 
nary Committee,  undertook  the  task  of  raising  $105,000,000  to  carry  on 
the  work  of  the  church.  One-half  of  this  amount,  or  the  amount  rais- 
ed, is  to  be  used  in  the  United  States  and  the  other  half  in  foreign 
fields.  The  committee  proposed  three  forms  of  giving.  One  form  was 
called  the  straight  Centenary  pledge  of  so  much  a  year  for  five  years ; 
another  form,  the  annuity,  in  which  the  donors  turned  over  to  the 
church  a  sum  of  money,  getting  the  interest  on  it  as  long  as  they  lived, 
and  at  their  death  it  becomes  the  property  of  the  board ;  and  the  third, 
the  form  here  in  question,  was  known  as  the  estate  pledge  form,  in 
which  the  donors  pledge  a  definite  amount,  to  be  payable  out  of  their 
estates  after  their  death. 

[1]  The  evidence  establishes  that  the  payees  of  the  note  are  the  two 
boards,  and  that  these  boards  are  incorporated,  and  are  therefore  au- 
thorized to  enforce  payment. 

[2]  It  is  well  settled  that  an  executory  promise,  without  considera- 
tion and  intended  to  operate  as  a  gift  after  death,  cannot  be  enforced. 
Holmes  v.  Roper,  141  N.  Y.  64,  36  N.  E.  180. 
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[3]  An  instrument  by  which  the  signer  agrees  to  pay  another  a 
certain  sum  at  a  specified  time  after  death,  if  supported  by  a  suffi- 
cient consideration,  is  a  valid  and  enforceable  obligation.  Worth  v. 
Case,  42  N.  Y.  362,  at  p.  366;  Carawright  v.  Gray,  127  N.  Y.  92,  27  N. 
E.  835,  12  L.  R.  A.  845,  24  Am.  St.  Rep.  424;  Keuka  College  v.  Ray, 
167  N.  Y.  96,  60  N.  E.  325.  In  the  latter  case  Judge  Gray,  writing  the 
opinion,  said: 

"The  question  of  the  enforceability  of  agreements  of  the  nature  of  the  one 
in  question  has  been  frequently  the  subject  of  judicial  opinion,  and  we  are 
cited  to  many  cases  in  the  briefs  of  counsel ;  but  I  think  the  discussion  is 
reduced  simply  to  this:  Whether  the  agreement  which  is  sought  to  be  en- 
forced, and  which  is  a  voluntary  promise  on  the  part  of  the  defendant,  express* 
ly  or  impliedly  either  Imposes  upon  the  promisee  some  obligation,  which  is 
assumed,  or  requests  of  the  promisee  the  performance  of  services,  which  are 
to  be  performed  upon  the  strength  of  the  promise.  If  those  conditions  are 
met,  then,  within  the  rule  of  law,  there  is  a  consideration  whidti  will  suffice 
to  uphold  the  agreement,  or  the  promise.  ♦  ♦  ♦  The  doctrine,  however, 
may  be  regarded  as  well  established  that,  if  money  is  promised  to  be  paid  upon 
the  condition  that  the  promisee  will  do  some  act,  or  perform  certain  services, 
then  the  latter,  upon  performance  of  the  condition,  may  compel  payment. 
Nor  need  a  request  to  the  promisee  to  perform  the  services  be  expressed  in 
the  instrument;   it  may  be  implied." 

The  contention  in  this  case  resolves  itself  into  a  question  of  fact  as 
to  whether  there  was  sufficient  consideration  recognized  by  law  to 
sustain  the  promise  of  the  decedent.  The  instrument  in  question  ex- 
pressly recites  that  the  promise  and  agreement  to  pay  these  boards  the 
sum  of  $1,000  is  made  "in  considdration  and  on  condition  that  the 
above-named  boards  secure  other  subscriptions  for  this  cause." 

[4]  The  obligation  on  the  part  of  Conger  to  pay  was  based  upon 
the  promise  of  the  claimant  to  obtain  other  subscriptions.  The  facts 
are,  as  established  by  the  testimony,  that  other  subscriptions  were  ob- 
tained through  the  agents  of  these  boards,  subsequent  to  the  subscrip- 
tion of  Conger ;  that  the  work  of  soliciting  funds  for  this  movement 
was  continuing  at  the  time  of  the  trial ;  and  that  the  expense  of  this 
work  was  being  paid  for  by  these  boards.  The  promise  made  has  been 
fulfilled  by  these  boards,  and  it  is  sufficient  to  establish  a  considera- 
tion, and  to  sustain  the  obligation  on  the  part  of  Conger  to  carry  out 
the  agreement  which  he  made. 

The  claim,  for  these  reasons,  is  allowed  in  full,  with  $25  costs. 

Decree  may  be  entered  accordingly. 
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SILBERBERO  v.  ROUDEN  MFO.  CO.  Ine. 

(aty  Court  of  New  York,  Special  Term  for  Motions.    July  8»  1920.) 

Courts  «»189  (4) —Jurisdiction  of  Olty  Court  as  to  service  of  summoDs 
limited  to  Manhattan  and  Bronx. 

Under  Code  Civ.  Proc.  |  338,  providing  that  a  sununons  of  the  City 
Court  of  the  City  of  New  York  may  be  served  vritbin  the  city  of  New  York, 
the  territorial  jurisdiction  of  the  court  with  respect  to  service  of  sum- 
mons is  limited  to  the  boroughs  of  Manhattan  and  Bronx ;  '*clty*'  meaning 
the  territory  of  the  city  as  it  existed  prior  to  June  6, 1895. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  City.] 

Action  by  Michael  Silberberg,  trading  under  the  firm  name  and 
styl^  of  the  Empire  Manufacturing  Company,  against  the  Rouden 
Manufacturing  Company,  Incorporated.  On  motion  to  set  aside  serv- 
ice of  summons  and  complaint  on  defendant  in  the  borough  of  Brook- 
lyn.   Motion  granted. 

Schwinzer  &  Rifkind,  of  New  Yorjc  City  (Albert  J.  Rifkind,  of 
New  York  City,  of  counsel),  for  the  motion. 
Jacob  Kaplan,  opposed. 

VALENTE,  J.  The  summons  and  complaint  herein  were  served 
in  the  borough  of  Brooklyn.  Section  338  of  the  Code  of  Civil  Pro- 
cedure provides  that  a  summons  of  this  court  may  be  served  within 
the  city  of  New  York.  The  word  "city"  as  used  m  that  section,  has 
been  construed  to  mean  and  apply  to  the  territory  within  the  city  of 
New  York  as  it  existed  and  was  constituted  prior  to  June  6,  1895. 
McCann  v.  Gerdin,  29  Misc.  Rep.  283,  60  N.  Y.  Supp.  467 ;  Mehr- 
bach  V.  Partridge,  9  Misc.  Rep.  209,  29  N.  Y.  Supp.  .681 ;  De  Lever 
v.  Britt,  157  App.  Div.  586,  142  N.  Y.  Supp.  752,  reversed  by  the 
Court  of  Appeals  212  N.  Y.  565,  106  N.  E.  57,  on  the  dissenting  opin- 
ion of  Mr.  Justice  Ingraham.  See  Greater  New  York  Charter,  § 
1345  (chapter  378,  Laws  of  1897,  as  amended  by  chapter  466,  Laws 
of  1901).  The  territorial  jurisdiction  oi^  this  court,  with  respect  to 
the  service  of  a  summons,  is  limited  to  the  boroughs  of  Manhattan 
and  Bronx. 

Motion  to  set  aside  the  attempted  service  of  the  summons  and  com- 
plaint herein  is  granted,  with  $10  costs.    Order  signed. 

^3»For  other  casea  see  same  topic  ft  KEY-NUMBKR  in  all  Kay-Numbered  Digesta  A  Indexea 
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(113  Misc.  Rep.  lS7) 

HEIN  V.  STANDARD  DIE  &  TOOL  WORES,  Inc. 

(City  Court  of  New  York,  Special  Term.    September  22,  1920.) 

1.  Statates  <6^)S25— Laws  In  pari  materia  construed  with  reference  to  each 

other. 
Laws  in  pari  materia  must  be  construed  with  reference  to  each  other. 

2.  Statutes  ^»181(1)— Construed  to  effectuate  Intention  of  hiwniakars. 

Such  construction  should  be  given  the  language  of  a  statute  as  will 
carry  the  intention  of  the  lawmakers  Into  effect. 

3.  Courts  <&=>189  (15) —Plaintiff  held  entitled  to  enter  Judgment  as  on  default 

in  six  days. 

Under  Code  C5iv.  Proc.  §  1778,  made  applicable  to  the  City  CJourt  by 
section  3347,  subject  to  the  qualifications  of  section  3159,  and  in  view  of 
sections  3165,  3166,  where  defendant  domestic  corporation,  sued  on  a 
promissory  note,  failed  to  serve  with  his  answer  order  permitting  the  is- 
mies  to  be  tried,  plaintiff  could  enter  judgment  as  In  case  of  default  in 
pleading,  to  wit,  at  the  expiration  of  6  days,  despite  the  20-day  clause  of 
section  1778. 

4.  Courts  <@=^189 (7)— Defendant's  failure  to  serve  .order  with  answer  ren- 

ders pleading  Ineffective. 

Failure  of  defendant  domestic  corporation,  sued  in  City  Court  of  the 
City  of  New  York  on  a  promissory  note,  to  serve  with  his  answer  order 
permitting  the  issues  to  be  tried,  as  required  by  Code  Civ.  Proc.  §  1778, 
renders  the  pleading  ineffective,  and  unless  the  failure  is  waived  places 
defendant  in  the  same  position  as  though  answer  had  never  been  served. 

Action  by  David  Hein  against  the  Standard  Die  &  Tool  Works,  In- 
corporated, wherein,  after  defendant's  failure  to  serve  with  his  an- 
swer an  order  permitting  the  issues  to  be  tried,  plaintiff  moves  for 
judgment.    Clerk  directed  to  enter  judgment  for  plaintiff. 

Lesser  &  Lesser,  of  New  York  City,  for  plaintiff. 

WENDEL,  J.  This  action,  is  brought  by  plaintiff  against  the  de- 
fendant, a  domestic  corporation,  to  recover  the  sum  of  $1,500  on 
a  promissory  note  made,  executed,  and  delivered  by  it  to  plaintiff. 
The  summons  was  served  on  September  7,  1920.  Thereafter,  on 
September  9,  the  defendant  appeared  by  attorney,  and  on  Septem- 
ber 1 1  served  its  answer ;  but  the  same  was  not  accompanied  with 
an  order  permitting  the  issues  to  be  tried  as  required  by  section 
1778  of  the  Code  of  Civil  Procedure,  whereupon  plaintiff  returned 
the  answer  to  the  attorneys  for  defendant,  who  have  taken  no  fur- 
ther steps  in  the  matter. 

Although  the  defendant's  time  to  answer  expired  on  September  13, 
the  clerk,  upon  presentation  of  the  judgment  roll  to  him,  refused  to 
enter  judgment  on  the  ground  that  under  section  1778  the  plaintiff  was 
not  entitled  to  enter  judgment  until  at  the  expiration  of  20  days  after 
the  service  of  a  copy  of  the  complaint,  and  that  consequently  plain- 
tiff's right  to  enter  judgment  would  not  accrue  until  September  27. 
By  section  1778  it  is  provided  that — 

"Unless  the  defendant  serves,  with  a  copy  of  his  answer  •  ♦  ♦  a  copy 
of  an  order  of  a  judge,  directing  tliat  the  issues  presented  by  the  pleadings  be 

^s^For  other  cases  ses  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  DisestB  &  Indexes 
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tried,  the  plaintiff  may  take  jtidgment,  as  in  case  of  defatilt  in  pleading,  at 
the  expiraticm  of  twenty  days  after  service  of  a  copy  of  the  complaint." 

This  section  is  made  applicable  to  the  City  Court  by  section  3347 
of  the  Code,  subject,  however,  to  the  qualifications  contained  in  sec- 
tion 31S9.  This  latter  section  provides  that  each  of  thi  Code  provi- 
sions made  applicable  to  the  City  Court  is  subject  to  the  qusdifica- 
tions  and  exceptions  expressed  or  plainly  implied  in  this  title.  Sec- 
tions 3t6S  and  3166,  requiring  answers  to  be  served  within  6  days, 
are  embraced  within  such  title.  Notwithstanding  the  2()-day  clause  in 
section  1778,  it  will  be  noted  that  it  is  also  specifically  provided  that 
plaintiff  may  take  judgment  as  in  case  of  default  in  pleading.  Consid- 
eration should  also  be  given  to  the  language  of  section  3159  above  set 
forth,  by  which  the  applicability  of  section  1778  to  the  City  Court  is 
subject  to  the  qualifications  expressed  or  plainly  implied  in  the  Code 
provisions  relating  to  said  court. 

[1-4]  Recognizipg  the  general  principle  that  laws  in  pari  materia 
must  be  construed  with  reference  to  each  other,  and  also  that  such 
construction  should  be  given  to  the  language  as  will  carry  the  inten- 
tion of  the  lawmakers  into  effect,  it  appears  clearly  that  the  purpose 
was  to  permit  the  judgment  to  be  entered  as  in  case  of  default  in 
pleading,  to  wit,  at  the  expiration  of  6  days.  This  view  is  strength- 
ened by  the  limitations  of  section  3159,  which  clearly  sought  to  ren- 
der section  1778  adaptable  to  and  in  conformity  with  the  general  pro- 
visions relating  to  the  City  Court.  The  purport  of  the  statute  was  to 
limit  and  not  to  extend  the  rights  of  a  defendant  sued  on  a  promis- 
sory note,  and  as  the  failure  to  serve  the  order  has  been  held  to  ren- 
der the  pleading  ineffective,  and  unless  waived  to  place  the  same  in 
the  same  position  as  though  the  answer  had  never  been  served  (Water- 
town  Nat.  Bank  v.  Westchester  County  Water  Works,  19  Misc.  Rep. 
685,  44  N.  Y,  Supp.  1101),  a  construction  recognizing  only  the  20- 
day  provision  would  act,  not  as  a  limitation,  but  rather  as  an  exten- 
sion, for  the  plaintiff  would  be  unable  to  take  advantage  of  the 
defendant's  default  until  the  lapse  of  a  period  of  14  days  beyond  the 
ordinary  time. 

Schlegel  V.  American  B.  &  A.  Co.,  64  How.  Pr.  196,  was  an  action 
on  a  promissory  note  brought  in  tlie  New  York  Marine  Court.  The 
summons  was  served  on  October  12  and  defendant  failed  to  ser\'e 
with  its  answer  an  order  of  the  judge  directing  the  issues  to  be  tried, 
whereupon  plaintiff  entered  judgment  on  October  19.  Defendant 
moved  to  vacate  this  judgment  on  the  ground  that  it  was  prematurely 
entered,  contending  that  such  right  was  not  complete  until  20  days 
after  the  service  of  the  complaint.  The  court,  held  that  the  right  to 
enter  judgment  was  complete  upon  the  expiration  of  6  days  after  the 
service  of  the  complaint,  and,  after  a  discussion  of  the  section  and 
the  rule  of  interpretation  to  be  applied,  said : 

*'With  these  principles  in  mind  it  seems  clear  that  the  Legislature  intended 
that  the  order  of  the  judge  should  be  served  within  .the  time  when  the  answer 
was  due,  and  when  the  statute  provides  that  the  answer  should  be  due  in  6 
days,  that  the  order  should  be  served  within  that  time,  and  it  seems  luineces- 
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nary  to  discnss  the  reasonableness  of  sncli  a  constraction;  for /it  is  fairly  in-* 
ferable  from  the  section  itself,  as  well  as  from  the  general  intent  and  pnrpose 
of  the  provision.  This  section  took  the  place  of  2  Revised  Statutes,  458,  c.  8, 
title  4,  art.  5,  9  8,  which  authorized  the  plaintiff,  in  an  action  against  a  cor- 
poration founded  on  a  note  or  other  evidence  of  debt,  to  apply  to  the  court  for 
judgment  on  ^e  return  day,  and  the  court  then  rendered  judgment  in  favor 
of  plaintiff,  unless  it  was  made  to  appear  that  the  corporation  has  a  good  and 
substantial  defense  on  the  merits.  It  is  clear,  therefore,  that  the  return  day 
under  the  old  practice  was  the  essential  element  of  time,  and  the  counsel  is 
bound  to  construe  the  present  provision  in  the  light  of  the  former  legislation 
and  the  former  practice," 

So,  also,  in  Duke  v.  Mt.  Morris  Const.  Co.,  127  App.  Div.  294,  HI 
N.  Y.  Supp.  303,  was  the  adaptability  of  section  1778  to  the  practice 
of  the  Municipal  Court  recognized  by.  the  Appellate  Division ;  the 
court  citing  with  approval  the  Schlegel  Case,  supra.  In  Seabury's  City 
Court  Practice,  p.  336,  the  following  appears : 

"But  when  this  section  (1778)  is  construed  in  connection  with  section  3165 
it  may  fairly  be  assumed  that  the  Legislature  intended  that  when  section 
1778  was  applied  to  an  action  in  the  City  Court  it  should  be  read  as  if  it  per- 
mitted the  taking  of  judgment  at  the  expiration  of  6  days  after  the  service  of  a 
copy  of  the  complaint.  Such  a-  construction  is  reasonable  and  is  in  harmony 
with  the  long-established  practice  in  the  City  Court." 

Though  this  statute  has  been  differently  interpreted  in  Smith  v.  Con- 
sumer Fertilizer  Co.,  172  N.  Y,  Supp.  598,  such  decision  is  not  in 
accord  with  the  authorities  above  cited,  but  seems  to  be  based  en- 
tirely upon  the  phrase  "at  the  expiration  of  twenty  days  after  the  serv- 
ice of  a  copy  of  the  complaint,"  without  giving  consideration  either 
to  the  remaining  language  of  the  section  or  to  the  effect  of  the  limita- 
tions set  forth  in  section  3165,  and  hence  I  am  unwilling  to  follow 
same. 

The  clerk  is  directed  to  enter  the  judgment 
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(198  App.  BIT.  2S0) 

GILCHRIST  TRANSP.  CO.  ¥.  WORTHINGTON  &  SILL. 

(Supreme  Ck)art,  Appellate  Division,  Fourtb  Department.  July  6,  1920.) 

1.  Evidence  <d=»21— Jndicial  cognizance  taken  that  inBurance'  agency  looks 

after  adUustment  for  insured. 

Judicial  cognlssance  may  be  taken  of  the  fact  that  it  is  the  usual  and 
ordinary  practice  for  an  insurance  agency  having  charge  of  the  entire 
insurance  business  of  a  large  company  to  act  for  the  insured  in  case  of  a 
loss  and  take  the  matter  up  with  the  insurer,  look  after  its  adjustment, 
and  turn  over  the  proceeds  to  the  insured. 

2.  Factors  ^=^1— Insurance  ag^its  field  not  factors  for  transportation  com- 

pany;   "supercargo;**    "foreign  fact4>r." 

A  "foreign  factor,"  as  understood  in  marine  matters,  was  a  person 
who  had  charge  of  the  cargo  to  handle  it,  dispose  of  it,  convert  it  into 
money,  or  exchange  it  for  other  property,  but  who  had  nothing  to  do 
with  the  management  of  the  boat  when  he  sailed  thereon,  at  which  time 
,  he  was  called  a  '"supercargo,"  and  hence  an  insurance  agency,  which 
took  charge  of  the  entire  insurance  business  of  a  large  transportation 
company,  was  not  a  factor. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  Foreign 
Factor ;    Supercargo.] 

3.  Limitation  of  actions  ^=^66  (10) —Demand  beforo  action  for  moneys  collect- 

ed by  agent  from  insurer  held  not  necessary. 

No  fiduciary  relation  existed  between  an  insurance  agency,  which 
took  charge  of  the  entire  insurance  business  of  a  large  shipping  com- 
pany, and  the  shipping  company,  and,  w(iere  money  was  collected  from 
the  insurer  for  the  insured,  there  was  no  express  trust,  and  a  demand 
by  the  insured  for  the  money  was  not  necessary  before  an  action  could 
be  Brought  against  the  agency  to  recover  it,  and  the  statute  of  limitations 
(Code  CJiv.  Proc.  §§  380,  382)  commenced  to  run  from  the  time  that  the 
agency  received  the  money. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  the  Gilchrist  Transportation  Company  against  Worthing- 
ton  &*  Sill.  From  a  judgment  dismissing  the  complaint,  the  plaintiff 
appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGEUS, 
HUBBS,  and  CLARK,  JJ. 

Stanley  &  Gidley,  of  Buffalo  (Ray  M.  Stanley,  of  Buffalo,  of  coun- 
sel), for  appellant. 
Clark  H.  Timerman,  of  Buffalo,  for  respondent. 

HUBBS,  J.  This  is  an  appeal  from  a  judgment  entered  in  the  Erie 
county  clerk's  office  on  the  24th  day  of  September,  1919,  in  favor  of 
the  defendant  dismissing  the  complaint.  The  jury  was  excused  by. 
consent  and  findings  of  fact  were  made  by  the  trial  court.  The  action 
was  brought  to  recover  $1,479.25,  with  interest,  being  money  belong- 
ing to  the  plaintiff  which  was  collected  by  the  defendant  while  acting 
as  agent  for  the  plaintiff.  The  plaintiff  is  an  Ohio  corporation.  The 
defendant  is  a  New  York  corporation,  which  was  organized  to  take 
over  the  business  of  the  copartnership  of  Worthington  &  Sill,  insurance 
agents,  of  Buffalo,  N.  Y.  The  transaction  in  question  occurred  be- 
tween the  plaintiff  and  the  copartnership  before  the  formation  of  the 

defendant  corporation.    The  plaintiff  owned  a  large  fleet  of  boats  on 
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the  Lakes.  Worthington  &  Sill  for  years  had  insured  those  boats. 
They  were  the  local  agents  of  some  of  the  insurance  companies  carry- 
ing insurance  on  the  boats,  and  some  of  the  insurance  was  placed  by 
them  as  brokers  in  companies  which  they  did  not  represent. 

[1]  The  facts  in  this  case  are  undisputed  and  found  by  the  trial 
court,  except  that  it  refused  to  find  that  said  insurance  agents  were 
acting  in  a  fiduciary  capacity.  During  the  years  that  said  agents  had 
acted  for  the  plaintiff  it  had  been  the  practice  and  custom,  in  case  of  a 
loss,  for  the  plaintiff  to  send  the  papefs,  with  policies  indorsed,  to  the 
said  agents,  who  would  take  the  matter  of  the  loss  up  with  the  in- 
surance companies,  look  after  its  adjustment,  and  turn  over  the  pro- 
ceeds of  the  adjustment  to  the  plaintiff.  I  think  we  may  take  judicial 
cognizance  of  the  fact  that  that  is  the  usual  and  ordinary  practice 
where  an  insurance  agency  has  charge  of  the  entire  insurance  business 
of  a  large  company. 

In  1003  the  vessel  John  Craig  stranded,  while  laden  with  a  cargo  of 
corn,  bound  from  Chicago  to  Meadford,  Ont.  The  form  of  the  policy 
upon  the  John  Craig  was  known  as  the  "lake  hull"  policy.  It  contain- 
ed a  clause  known  as  the  "sue  and  labor"  clause,  an  ordinary  clause 
in  a  marine  policy.  After  the  disaster  to  the  John  Craig,  an  effort  was 
made  to  salve  her.  Those  efforts  were  continued  from  June  25,  1903, 
the  date  of  the  accident,  to  June  30,  1903,  when  the  underwriters  took 
charge  of  the  efforts  to  salve  the  boat.  They  continued  the  efforts  for 
some  time  thereafter.  During  that  period  the  plaintiff  incurred  ex- 
penses, which  expenses  amounted  to  the  sum  sued  for  in  this  action. 

After  the  loss  all  of  the  papers  and  policies  were  turned  over  to  said 
agents  to  look  after  the  adjustment  in  the  ordinary  course  of  business. 
They  procured  an  adjustment  of  the  loss  under  the  policies  and  turned 
over  the  proceeds  to  the  plaintiff,  excepting,  however,  a  claim  of  the 
plaintiff  under  the  "sue  and  labor"  clause.  The  amount  of  the  claim 
of  the  plaintiff  under  that  clause  was  held  in  abeyance,  and  not  paid 
over  or  collected  at  that  time.  Some  time  later  the  agents  collected  of 
the  companies  the  sum  claimed  in  the  complaint  under  the  "sue  and  la- 
bor" clause.  Meanwhile  the  plaintiff  had  gone. into  the  hands  of  a  re- 
ceiver, and  remained  in  the  hands  of  a  receiver  for  six  years,  when  its 
financial  matters  were  adjusted  and  the  receiver  was  discharged. 
Meanwhile  the  defendant  corporation  had  taken  over  the  affairs  of  the 
copartnership  of  Worthington  &  Sill.  Thereafter,  and  in  1913,  the 
plaintiff  discovered  that  the  said  insurance  agents  had  collected  said 
sum  under  the  "sue  and  labor"  clause  about  seven  years  before.  The 
plaintiff  made  a  demand  upon  the  defendant  for  the  amount,  it  was 
not  paid,  and  this  action  was  brought. 

The  trial  court  found  substantially  every  claim  of  the  plaintiff.  It 
found  that  the  defendant  had  collected  the  money  under  the  "sue  and 
labor"  clause,  while  acting  as  agent,  trustee,  and  attorney  in  fact  for 
the  plaintiff,  and  that  it  had  failed  to  turn  it  over  to  the  defendant,  but 
dismissed  the  complaint  upon  the  ground  that  the  cause  of  action  was 
barred  by  the  six-year  statute  of  limitations.  The  plaintiff  requested 
the  trial  court  to  find  that  the  defendant  was  acting  in  the  transaction 
in  question,  in  a  fiduciary  capacity  as  agent,  trustee,  and  attorney  in 
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fact  for  the  plaintiff.    The  court  found  as  •  requested,  except  that  it 
struck  out  the  words  "fiduciary  capacity." 

The  "sue  and  labor"  clause,  referred  to  in  the  policy,  is  a  clause 
which  does  not  undertake  to  indemnify  the  assured  for  the  loss  or  any 
portion  of  it;  but  it  is  a  clause  inserted  for  the  behefit  of  the  insur- 
ance company,  to  encoutage  the  assured  to  make  an  effort  to  salve  the 
wreck  for  the  benefit  of  the  insurance  company  and  to  prevent  a  total 
loss,  if  pfbssible.  It  is  in  effect,  an  agreement  outside  of  the  indemni- 
fying clause  of  the  policy,  in  which  the  underwriter  agrees  to  pay  to 
the  assured  the  expenses  which  he  may  incur  in  preventing  a  further 
loss,  which,  if  it  occurred,  would  fall  on  the  underwriter  under  the  in- 
demnifying clause  of  the  policy.  The  reason  for  the  clause  is  that  the 
assured  might  abandon  the  wreck  and  look  to  the  insurers  to  indemnify 
him  for  the  loss,  if  he  did  not  have  assurance  that  he  could  recover  the 
expenses  which  he  might  incur  in  trying  to  salve  the  wreck.  It  is  in 
addition  to  the  indemnifying  insurance  provided  in  the  policy. 

[2]  The  first  contention  of  the  appellant  upon  this  appeal  is  that 
the  defendant  was  the  foreign  factor  of  the  plaintiff,  because  the  plain- 
tiff was  located  in  Ohio  and  the  defendant  was  located  in  another  state, 
the  state  of  New  York,  and  that  the  position  which  the  defendant  oc- 
cupied in  relation  to  the  plaintiff  constituted  it  the  plaintiff's  factor. 
It  seems  to  me  that  there  is  no  force  in  this  argument.  A  foreign 
factor,  as  understood  in  matine  matters,  occupied  an  entirely  different 
position  than  insurance  agents  or  brokers.  He  was  a  person  who  had 
charge  of  the  property,  the  cargo,  to  handle  it,  dispose  of  it,  and  con- 
vert it  into  money  or  exchange  it  for  other  property.  In  olden  times  he 
often  sailed  with  the  boat  He  had  nothing  to  do  with  the  manage- 
ment of  the  boat.  His  duties  only  commenced  when  the  port  of  des- 
tination was  reached  and  the  personal  property  was  turned  over  to  him 
by  the  master  of  the  boat.  Much  has  been  written,  in  history  and  in 
fiction,  in  regard  to  the  jealousies  which  existed*  between  factors  and 
masters  of  boats,  and  many  of  the  disasters  connected  with  the  at- 
tempts to  colonize  America  grew  out  of  the  jealousies  and  conflict  of 
authority  between  factors  and  masters  of  the  boats,  especially  in  the 
attempts  of  the  French  to  found  colonies  in  North  America.  In  those 
days  the  factor  represented  the  owner  in  a  distant  country,  and  the 
owner  was  compelled  to  place  his  property  under  the  charge  and  con- 
trol of  a  factor,  and  it  necessarily  followed  that  a  person  occupying  that 
position  occupied  a  fiduciary  relationship  to  the  owner  of  the  cargo. 

The  question  is  deemed  important  by  the  plaintiff  because  of  a  state- 
ment in  the  opinion  in  the  case  of  Wood  v.  Young,  141  N.  Y.  211,  36 
N.  E.  193,  which  seems  to  indicate  that  a  factor  and  attorney  at  law 
occupied  such  a  relationship  that  the  ordinary  rule  of  the  statute  of 
limitations  would  not  apply,  and  it  is  for  that  reason  that  the  plain- 
tiff seeks  to  establish  that  the  defendant  occupied  that  relation  to  the 
plaintiff  in  this  case.  It  seems  to  me,  however,  that  such  relationship 
did  not  exist,  as  a  factor  is  one  who  has  the  possession  and  control  of 
personal  property  intrusted  to  his  care  by  the  owner  for  the  purpose  of 
selling  the  goods  or  merchandise,  is  intrusted  with  the  possession, 
management,  and  disposal  of  the  goods,  and  has  a  special  property  in 
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them.  If  he  sails  with  the  boat,  he  is  called  a  "supercargo" ;  -but  he 
has  no  authority  over  the  goods  during  the  voyage.  His  authority  at- 
taches only  when  the  goods  are  landed.  If  he  has  to  do  with  goods 
sent  to  a  foreign  country,  and  handles  goods  there,  or  sails  with  the 
vessel,  he  is  called  a  ''foreign  factor."  19  Cyc.  115;*  Joyce  on  Insur- 
ance, vol.  2,  §  624;  Bouvier's  Law  Dictionary. 

In  the  case  at  bar  neither  the  boat  nor  the  cargo  were  ever  intrusted 
to  the  insurance  agents.  All  that  the  plaintiff  did  was  to  place  the  bill 
and  the  policies  in  their  possession,  with  instructions  to  collect  it  for 
the  plaitttiflf,  and  the  money  was  paid  to  them  by  the  insurance  com- 
panies simply  for  the  purpose  of  turning  it  over  to 'the  plaintiif.  In- 
stead of  being  foreign  factors,  they  were  simply  insurance  agents  and 
brokers  acting  within  the  well-known  scope  of  their  authority.  I  think 
it  clear,  therefore,  that  they  did  not  come  within  the  exception  refer- 
red to  in  the  opinion  in  Wood  v.  Young,  supra. 

The  next  point  of  the  appellant  is  that  by  the  custom  of  the  marine 
trade  the  defendant  was  acting  in  a  fiduciary  capacity.  It  is  undoubt- 
edly true  that  the  defendant  occupied  a  position  of  trust  and  confidence, 
and  that  is  always  true  in  any  case  of  agency,  where  a  party  places 
confidence  in  the  one  acting  for  him  as  agent ;  but  that  does  not  place 
every  agent  who  has  the  confidence  of  his  principal,  and  who  is  trusted 
by  his  principal,  in  the  same  category  as  an  attorney  at  law  or  a  for- 
eign factor,  so  that  a  demand  is  necessary  before  an  action  may  be 
brought  against  him. 

The  third  point  of  the  appellant  is  that,  the  defendants  being  law- 
fully in  possession  of  the  money  collected  under  the  "sue  and  labor" 
clause,  a  demand  was  necessary  before  suit  could  be  brought,  and 
cases  are  cited  to  the  effect  that  where  one  comes  lawfully  into  pos- 
session of  property  he  cannot  be  charged  with  conversion  thereof  un- 
til after  demand  and  refusal;  such  holdings  being  based  upon  the 
ground  that  the  sole  object  of  the  demand  is  to  convert  an  otherwise 
lawful  possession  into  an  unlawful  one.  In  such  a  case  the  refusal 
furnishes  the  evidence  of  the  conversion.  The  plaintiff  urges,  there- 
fore, that  no  action  could  have  been  brought  by  the  plaintiff  against  the 
defendant  until  the  demand  had  been  made,  and  that  therefore  the 
statute  of  limitations  did  not  run.  Under  the  statute  the  action  must 
he  commenced  within  six  years  after  the  cause  of  action  has  accrued 
(Code  Civ.  Proc.  §§  380,  382),  and  this  period  of  limitation  must  be 
computed  from  the  time  of  the  accrual  of  the  right  to  relief  by  action. 
The  question  here  is  therefore :  When  did  a  right  of  action  accrue  to 
the  plaintiff  against  the  defendant?  It  is  urged  by  the  appellant  that  it 
did  not  accrue  until  the  demand  was  made.  It  was  held  by  the  trial 
court  that  the  right  to  bring  the  action  accrued  as  soon  as  the  money 
was  received  by  the  defendant.  In  that  connection  it  should  be  noted 
that  this  is  an  action  for  breach  of  contract,  and  not  an  action  for 
fraud. 

It  is  conceded  that  section  382  of  the  Code  of  Civil  Procedure,  the 
six -year  statute  of  limitation,  applies  in  this  case,  unless  section  410 
applies,  for  the  reason  that  the  statute  did  not  begin  to  run  until  the 
demand  was  made.  The  respondent  claims,  however,  that  at  most  it 
was  an  action  for  money  had  and  received,  that  it  was  not  based  on 
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fraud,  and  that  there  was  no  express  trust  which  required  a  demand  to 
terminate  it,  and  that  the  money,  when  collected,  was  immediately  pay- 
able to  the  plaintiff.  As  stated  before,  the  claim  of  the  appellant  is 
that  there  was  a  trust  relationship  which  entitled  the  defendant  to  hold 
the  money  in  question,  and  that  the  defendant  was  rightfully  in  pos- 
session of  the  money,  and  that  the  plaintiff  could  not  collect  it  until 
after  a  demand  was  made ;  that  therefore  the  statute  of  limitations  did 
not  commence  to  run  until  the  plaintiff  discovered  that  the  defendant 
had  collected  the  money  and  held  it  in  its  possession.  Such  conten- 
tion is  based  on  section  410  of  the  Code  of  Civil  Procedure,  which 
reads  as  follows : 

"Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a  person  to 
maintain  an  action,  the  time,  within  which  Qie  action  must  be  commenced, 
must  be  computed  from  the  time,  when  the  right  to  make  the  demand  is 
complete,  except  in  one  of  the  following  cases: 

"1.  Where  the  right  grows  out  of  the  receipt  or  detention  of  money  or 
property,  by  an  agent,  trustee,  attorney,  or  other  person  acting  in  a  fiduciary 
capacity,  the  time  must  be  computed  from  the  time,  when  the  person,  having 
the  right  to  make  the  demand,  has  actual  knowledge  of  the  facts,  upon  which 
that  right  depends." 

It  has  been  held,  however,  repeatedly,  that  where  money  is  received 
by  one  for  another,  under  circumstances  which  make  it  the  duty  of  the 
one  receiving  the  money  to  pay  it  over,  an  action  for  money  had  and 
received  may  be  brought  to  recover  such  sum  of  money  without  a  de- 
mand, and  the  statute  of  limitations  begins  to  run  from  the  date  of  the 
receipt  of  the  money.  Mills  v.  Mills,  115  N.  Y.  80,  21  N.  E.  714. 
However,  if  there  is  an  express  subsisting  trust,  the  statute  does 
not  begin  to  run  against  the  beneficiary  until  the  trustee  has  openly  re- 
pudiated the  trust.  This  rule,  however,  is  not  applicable  to  a  trust  ex 
maleficio,  and  applies  only  to  express  trusts.  Lammer  v.  Stoddard, 
103  N.  Y.  672,  9  N.  E.  328. 

The  case  of  Wood  v.  Young,  supra,  seems  to  be  directly  in  point.  In 
that  case  the  plaintiff  executed  to  her  half-brother,  the  defendant's 
testator,  a  power  of  attorney  authorizing  him  to  collect  the  amount  of 
an  insurance  policy  held  by  her  upon  the  life  of  her  deceased  hus- 
band. He  collected  the  money  and,  without  the  consent  of  the  plain- 
tiff, appropriated  it,  and  never  accounted  for  it.  Ten  years  after,  the 
action  was  brought  to  recover  the  money.  It  was  held  that  the  statute 
of  limitations  applied,  and  that  no  trust  or  fiduciary  relation  existed 
between  the  parties,  growing  out  of  their  relationship,  which  required 
a  demand  or  actual  laiowledge  of  the  facts  by  the  plaintiif  before  the 
right  of  action  accrued ;  that  the  only  legal  relation  between  the  parties 
was  that  of  debtor  and  creditor.    Judge  O'Brien  said  in  his  opinion: 

"The  deceased  had  received  from  the  insurance  company  moneys  that  belong- 
ed to  the  plaintiff  by  her  direction  and  authority.  It  was  the  ordinary  case 
of  the  receipt  of  money  by  one  to  and  for  the  use  of  another,  in  which  the 
duty  rests  upon  the  party  receiving  the  money,  from  the  moment  of  its  receipt, 
to  pay  it  over  to  the  party  for  whose  use  it  was  received.  It  was  the  plain- 
tiff's money.  The  deceased  had  no  lien  upon  it,  no  right  to  retail  it,  nor  any 
trust  duty  to  discharge  in  respect  to  it.  The  law  Imposed  upon  him  the 
obligation  to  pay  it  over  to  the  plaintiff  as  soon  as  received,  or  at  least  within 
a  reasonable  time/  There  was  nothing  in  the  circumstances  under  which 
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the  money  came  to  the  hands  of  the  testator  from  which  the  right  or  duty 
can  be  implied  to  hold  it  until  actually  called  for  by  the  owner.  The  obliga- 
tion of  the  party  who  has  received  the  money  in  such  cases  Is  to  pay  it 
over,  and  his  liability  in  an  action  to  recover  the  same,  without  any  demand 
before  suit,  has  been  firmly  settled  by  a  long  line  of  cases  that  cannot  be 
distinguished  from  this  by  any  sound  distincdon  [citing  many  cases].  The 
case  of  an  attorney  at  law  or  a  foreign  factor  is,  perhaps,  an  exception  to 
this  general  rule." 

In  Glover  v.  National  Bank,  156  App.  Div.  247,  141  N.  Y.  Supp. 
409,  it  was  held  that  th^  right  of  action  against  plaintiflF's  agent  for 
failure  to  discharge  his  duty  is  not  based  upon  fraud,  and  that  the 
statute  of  limitations  begins  to  run  from  the  omfssion,  and  not  from 
the  time  when  the  plaintiff  discovered  it.  See,  also,  Campbell  v.  Cul- 
ver, 56  App.  Div.  591,  67  N.  Y.  Supp.  469;  Libby  v.  Van  Derzee,  80 
App.  Div.  494,  81  N.  Y.  Supp.  139,  affirmed  176  N.  Y.  591,  68  N.  E. 
1119,  motion  for  reargument  denied  177  N.  Y.  567,  69  N.  E.  1125. 

[3]  I  think  it  clear  that  no  fiduciary  relation  existed,  that  a  demand 
was  not  necessary  before  an  action  could  be  brought,  that  there  was 
no  express  trust,  and  that  the  statute  of  limitations  commenced  to  run 
from  the  time  that  the  defendant  received  the  money.  I  do  not  think 
that  the  cases  cited  by  the  appellant  hold  anything  to  the  contrary. 
It  therefore  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


(112  Misc.  Rep.  231) 

EMIVIONS  v.  WEIHMAN  et  al. 

(Supreme  Court,  Special  Term,  New  York  Ck)unty.    June  15,  1920.) 

1.  Wills  <&=»634(10)— ChUd  of  deceased  remalndenimn  held  entitled  to  re- 

mainder. 

Where  one  paragraph  of  a  will  devised  property  to  a  daughter  for  life, 
and  in  case  of  her  decease  without  issue  to  the  testator's  two  sons,  and 
in  a  later  paragraph  proTlded  that  in  the  case  of  the  decease  of  either  of 
testator's  children,  leaving  issue,  such  issue  should  receive  the  share  of 
the  deceased  parent,  a  child  of  one  of  the  sons,  who  died  before  the  life 
tenant,  is  entitled  to  the  remainder. 

2.  Wills  <&=»469 — ^Paragraph  at  end  of  will  may  operate  on  all  preceding  para- 

graphs. 

The^fact  that  the  last  paragraph  of  the  will,  which  provided  that,  in 
case  of  death  of  either  of  testator's  children  leaving  Issue,  such  issue 
should  receive  the  share  of  the  deceased  parent,  as  applied  to  one  preceding 
paragraph  will  give  the  issue  of  deceased  children  vested  interests  as  to 
some  of  the  property,  and  as  applied  to  another  paragraph  will  have  a 
different  effect,  does  not  prevent  its  application  to  all  preceding  provisions. 

Action  by  James  M.  Emmons  against  Martha  Emmons  Weihman 
and  others.     Judgment  directed  in  favor  of  defendant  Weihman. 

Hill,  Lockwood  &  Redfield,  of  New  York  City  (Robert  L.  Redfield, 
of  New  York  City,  of  counsel),  for  plaintiff. 

Cannon  &  Cannon,  of  New  York  City  (Wilfrid  N.  O'Neil  and  Charles 

^ssFor  other  cases  see  same  topic  A  KBY-NUMBER  In  all  Ke7-Nuixk>ered  Digests  A  Indexes 
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M.  Cannon,  both  of  New  York  City,  of  counsel),  for  defendant  Weih-' 
man. 

Stewart  &  Shearer,  of  New  York  City  (W.  A.  W.  Stewart,  of  New 
York  City,  of  counsel),  for  defendant  United  States  Trust  Co. 

GIEGERICH,  J.  This  action  is  brought  for  the  partition  of  real 
estate,  and  presents  as  its  sole  question  the  construction  of  the  will 
of  the  testator,  through  whom  the  entire  title  is  derived.  The  contro- 
versy relates  to  the  one-half  share  which  would  have  gone  to  Francis 
■R.  Emmons,  had  he  survived.  The  fourth  paragraph  of  the  will  of 
Francis  Emmons,  through  whom  the  title  comes,  provides  as  follows : 

"Fourth.  I  give  and  bequeath  the  rents,  issues  and  income  of  the  house  and 
lot  number  IdO  West  Forty-Eighth  street  *  *  *  to  my  said  daughter, 
Maria  Louisa  Emmons,  during  her  natural  life,  to  be  paid  to  her  upon  her 
sole  and  separate  receipt  and  not  otherwise,  and  upon  her  decease  leaving 
issue  her  surviying  I  give  and  devise  the  said  house  to  her  said  issue  share 
and  share  alike,  and  in  case  of  her  decease  without  issue  her  surviving  I 
give  and  devise  the  said  house  and  lot  to  my  two  sons,  Francis  Bobbins  and 
James  McGregor." 

The  seventh  paragraph  is  as  follows: 

"Seventh.  I  order  and  direct,  and  it  is  my  will,  that  in  case  of  the  decease 
of  either  of  my  chUdren  leaving  issue  such  issue  shall  take  and  receive  the 
same  under  this  my  will  as  their  deceased  parent  would  have  taken  if  living." 

Francis  Emmons,  the  testator,  died  on  March  28,  188S,  leaving  him 
surviving  three  children,  James  McGregor  Emmons,  Francis  Robbins 
Emmons,  and  Maria  Louisa  Emmons.  Maria  Louisa  Emmons  died  on 
October  1,  1919,  unmarried  and  without  issue.  Francis  Robbins  Em- 
mons predeceased  her,  having  died  on  April  10,  1918,  leaving  a  will 
which  was  admitted  to  probate  and  of  which  the  defendant  the  United 
States  Trust  Company  is  the  executor. 

[1]  The  question  presented  is  whether,  under  the  above-quoted  pro- 
visions of  the  will  of  Francis  Emmons,  his  son,  Francis  Robbins  Em- 
mons, took  a  vested  interest  in  remainder  in  the  premises  in  question, 
and  which  is  now  represented  by  his  executor  and  trustee,  or  whether 
his  interest  was  divested  by  his  death,  before  the  death  of  Maria 
Louisa  Emmons,  the  life  tenant,  and  passed  to  his  daughter,  the  de- 
fendant Martha  Emmons  Weihman.  There  seems  to  be  no  substantial 
dispute  but  that,  under  paragraph  fourth,  taken  alone  and  without 
reference  to  paragraph  seventh,  the  death  referred  to  means  death 
before*  the  expiration  of  the  life  estate,  and  not  death  before  the  testa- 
tor. MuUarky  v.  Sullivan,  136  N.  Y.  227,  32  N.  E.  762;  IVlatter  of 
Denton,  137  N.  Y.  428,  33  N.  E.  482;  Lyons  v.  Ostrander,  167  N.  Y. 
135,  60  N.  E.  334;  Marsh  v.  Consumers'  Park  Brewing  Co.,  220  N.  Y. 
205,  115  N.  E.  513. 

Under  that  rule  of  construction  the  defendant  executor  claims  that 
the  remainder  in_  question  vested  in  Francis  Robbins  Enunons  subject 
to  being  divested  by  the  birth  and  survival  of  issue  of  Maria  Louisa 
Emmons,  the  life  tenant,  and  that  as  she  died  without  issue  that  share 
now  belongs  to  the  defendant  executor  and  trustee  of  the  last  will 
and  testament  of  Francis  R.  Emmons.    The  addition  of  paragraph 
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seventh  precludes  this  meaning,  however,  as  I  construe  it.  The  de- 
fendant Weihman  survived  her  father  and  survived  the  life  tenant, 
and  therefore  took  the  share  which  her  father  would  have  taken  if 
living  at  that  time;  that  is,  at  the  time  of  the  expiration  of  the  life 
estate. 

[2]  The  defendant  executor  argues  that  this  construction  is  not  per- 
missible, because  it  would  make  paragraph  seventh  mean  one  thing 
when  applied  to  paragraph  fourth,  and  another  when  applied  to  para- 
graph sixth,  which  latter  paragraph  makes  immediate  and  absolute 
gifts,  and  in  which  the  event  of  survivorship  referred  to  must  be  the 
death  of  the  testator.  I  can  see  no  difficulty  in  such  a  result,  however. 
On  the  contrary,  that  situation  in  this  or  any  other  similar  case  would 
furnish  a  ground  for  putting  the  direction  in  question  in  a  separate 
paragraph  and  at  the  end  of  the  will.  By  such  a  method  the  matter  is 
taken  care  of  for  the  entire  will,  however  varied  and  numerous  might 
be  the  provisions  for  the  beneficiaries  named. 

Some  gifts  might  be  made  to  go  into  possession  of  the  beneficiaries 
at  the  death  of  the  testator;  others  at  the  death  of  a  life  tenant,  or 
of  a  trust  beneficiary,  or  upon  the  occurrence  of  some  other  event.  In 
any  such  case  I  do  not  think  it  a  strange,  but  rather  a  natural  and 
draftsmanlike,  thing  to  do  to  follow  the  method  here  employed.  If 
the  testator  intends  under  all  parts  of  his  will  that  the  issue  of.  any 
deceased  beneficiary  named  shall  take  the  share  their  parent  would  have 
taken  if  living,  then  a  single  statement  to  that  effect  is  better  than  nu- 
merous repetitions.  In  the  case  before  us,  I  do  not  think  there  is  any 
room  for  doubt  that  such  was  the  intention  of  the  testator,  because  the 
statement  is  made  in  a  separate  paragraph,  separately  numbered,  and 
placed  at  the  end  of  the  will. 

I  have  passed  upon  the  requests  of  the  defendants,  whether  pre- 
sented as  such  strictly  or  in  the  form  of  a  proposed  decision,  and  have 
signed  the  decision  and  interlocutory  judgment  as  presented  by  the 
plaintiff,  because  they  embody  all  the  findings  and  conclusions  made  by 
me  in  accordance  with  the  views  above  expressed. 

Judgment  accordingly. 


(112  Misc.  Rep.  235) 

A.  0.  ANDERSEN  &  CO.,  Inc.,  v.  LAMBORN  eft  al. 

(Supreme  Court,  Special  Term,  New  Yorlc  County.    June  24,  1020.) 

1.  Asftignmentfl  <S=>12 — Order  by  shipowner  to  pay  part  of  freight  to  ehar- 

teror  held  assignmeiit  pro  tanto. 

An  order  by  a  shipowner  to  those  for  wiiom  it  had  agreed  to  carry  a 
cargo  of  sugar  to  pay  a  stated  portion  of  the  rate  to  a  charterer  of  the 
ship  Is  an  assignment  pro  tanto  of  the  freight,  not  a  demand  on  defend- 
ants to  accept  a  new  contractual  relation  for  the  carriage  of  goods  with 
new  parties. 

2.  Assignments  <^=»131 — Complaint  held  to  state  payment  of  funds  to  as- 

sii^or  notwitfastanding  assignment. 

Complaint  which  alleged  a  partial  assignment  by  a  shipowner  to  plain* 
tiff,  a  charterer,  for  the  freight  earned  under  a  contract  with  defendant 

^s^For  other  cases  see  same  topic  St  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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for  the  transportation  of  sugar,  that  thereafter  plaintiff  transported  a 
cai^o  of  sugar  for  defendants,  and  by  reason  thereof  became  entitled 
from  defendants  to  the  specified  freight,  sufficiently  alleges  that  the  freight 
earned  for  the  transportation  of  that  cargo  was  the  particular  freight 
assigned  to  plaintiff. 
3.  Assignroents  ^=^12 — Order  for  payment  of  freight  to  charterer  held  not 
collateral  secarity  for  owner^g  obligation. 

A  letter  by  a  shipowner  to  a  shipper,  directing  the  latter  to  pay  a  por- 
tion of  freight  to  a  charterer  of  a  vessel,  is  an  assignment  of  that  portion 
of  the  freight,  not  a  mere  security  for  payment  thereof  by  the  shipowner, 
so  that  the  charterer  can  recover  from  the  shipper  without  proving  failure 
by  the  shipowner  to  pay  the  charterer. 

Action  by  A.  O.  Andersen  &  Co.,  Incorporated,  against  ArtTiur  H. 
Lambom  and  others.  On  motion  by  plaintiflE  for  judgment  on  the 
pleadings.  Motion  granted,  with  leave  to  defendants  to  withdraw 
their  demurrer  and  to  answer. 

Duncan  &  Mount,  of  New  York  City,  for  the  motion. 
Louis  O.  Van  Doren,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  plaintiff  moves  for  judgment  upon  the 
pleadings,  consisting  of  a  complaint  and  a  demurrer  interposed  upon 
the  ground  of  insufficiency.  The  complaint  contains,  among  others, 
the  following  allegations : 

That  on  or  about  December  29,  1919,  the  Susquehanna  Steamship 
Company,  Incorporated,  a  domestic  corporation,  made  and  deliv- 
ered to  the  plaintiff  an  order  of  which  the  following  is  a  copy : 

"Susquehanna  Steamship  Company,  Inc.,  52  Broadway.  New  York,  De- 
"Cember  29,  1919.  Messrs.  Lamborn  &  Co.,  New  York  City — ^The  Susquehanna 
Steamship  Company,  Incorporated,  has  to-day  entered  into  a  charter  party 
with  A.  O.  Andersen  &  Co.,  Incorporated,  as  agents,  on  the  steamer  Lydia, 
to  lift  the  February  sugar  under  our  contract  with  you.  Under  thls^  contract 
you  will  be  obligated  to  pay  us  the  freight  on  this  sugar  in  accordance  with 
the  terms  of  our  contract,  and  we  wish  to  provide  for  the  payment  of  the 
freight  money  which  will  be  due  from  the  Susquehanna  Steamship  Company 
to  A.  O.  Andersen  &  Co.,  Incori)orated,  as  agents,  and  we  therefore  request  and 
41rect  you  to  pay  to  A.  O.  Andersen  &  Co.,  Incorporated,  as  agents,  at  the 
rate  of  $30  per  ton  on  this  sugar,  in  the  same  manner  and  at  the  same  time 
as  provided  in  our  contract  The  payment  made  to  A.  O.  Andersen  &  Co., 
Incorporated,  as  agents,  will  be  in  reduction  of  your  obligation  to  pay 
us  under  our  contract  with  you.  Yours  truly,  Susquehanna  Steamship  Co., 
Inc.  [Signed]  J.  D.  Phillips,  Vice  President  and  General  Manager.'' 

That  a  contract  had  been  made  between  the  said  steamship  com- 
pany and  the  defendants,  who  are  copartners  doing  business  under 
the  firm  name  Lamborn  &  Co.,  by  which  the  steamship  company 
undertook  to  provide  for  the  transportation  of  sugar  for  Lamborn 
&  Co.  from  Cuba  to  Holland,  and  Lamborn  &  Co.  agreed  to  pay  the 
steamship  company  therefor  at  a  rate  in  excess  of  $30  per  ton  on 
the  sugar  so  transported.  That  on  the  said  29th  day  of  December, 
1919,  a  charter  party  was  entered  into  as  stated  in  the  above  letter 
between  the  plaintiff,  as  agent  for  the  steamship  Lydia,  and  the  said 
steamship  company,  whereby  the  plaintiff  chartered  the  said  steamship 
to  the  said  steamship  company  fqr  the  transportation  of  a  cargo  of 
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sugar  from  Cuba  to  Holland;  said  cargo  being  one  which  the  said 
steamship  company  was  under  obligation  to  transport  for  the  defend- 
ant under  its  said  agreement.  That  the  order  above  set  forth  was 
made  by  the  steamship  company,  and  delivered  by  it  to  the  plaintiff  in 
part  consideration  of  the  plaintiff's  chartering  the  steamship  Lydia 
to  the  said  steamship  company  as  aforesaid.  That  on  or  about  the 
9th  day  of  January,  1920,  the  plaintiff  gave  notice  to  the  defendants 
of  the  said  order  by  delivering  the  same  to  the  defendants,  and  that 
thereafter  the  said  steamship  was  tendered  to  the  defendants  in  Cuba 
for  a  cargo  in  accordance  with  the  agreements  aforesaid,  and  there 
was  provided  by  the  defendants  and  loaded  on  board  the  said  steam- 
ship a  cargo  consisting  of  4,928  tons  of  sugar,  which  was  thereupon 
carried  by  the  said  steamship  to  Holland  and  delivered  in  accordance 
with  the  bill  of  lading  therefor.  That  by  reason  of  the  premises 
there  became  due  from  the  defendants  to  the  said  steamship  company 
freight  on  said  cargo  of  sugar  at  a  rate  in  excess  of  $30  per  ton,  s^nd 
that  thereafter  the  defendants,  without  the  consent  of  the  plaintiff, 
and  in  disregard  of  the  said  order,  paid  to  the  said  steamship  company 
the  entire  freight  on  said  cargo  of  sugar,  and  failed  and  refused  to 
pay  to  the  plaintiff  the  amount  specified  in  said  order,  namely,  $30 
per  ton  on  4,928  tons,  or  $147,867.45,  for  which  amount  judgment  is 
demanded. 

[1]  I  am  of  the  opinion  that  under  the  decisions  the  order  above 
quoted  constituted  an  assignment  pro  tanto  of  the  moneys  to  become 
due  from  the  defendants  to  the  steamship  company.  Brill  v.  Tuttle, 

81  N.  Y.  454,  37  Am.  Rep,  515;    Hibbs  v.  Brown,  190   N.  Y.  167, 

82  N.  E.  1108;  Muller  v.  Kling,  209  N.  Y.  239,  103  N.  E.  138;  Foley 
v.  N.  Y.  Sav.  Bank,  157  App.  Div.  868,  142  N.  Y.  Supp.  822;  Hof- 
ferberth  v.  Duckett,  175  App.  Div.  480,  162  N.  Y.  Supp.  167.  I  can- 
not accede  to  the  argument  made  by  the  learned  attorney  for  the  de- 
fendants that  the  letter  above  quoted  constituted  a  demand  on  the 
defendants  that  they  accept  a  new  contractual  relation  for  the  car- 
riage of  goods  with  new  parties.  The  allegations  of  the  complaint, 
construed  together,  should,  I  think,  be  taken  to  mean  that  the  steam- 
ship company's  contract  with  the  plaintiff  was  one  it  was  permitted 
to  make  under  its  contract  with  the  defendants  and  that  the  plain- 
tiff's transportation  of  the  cargo  referred  to  was  a  part  of  the  steam- 
ship company's  performance  of  its  contract  with  the  defendants  or, 
for  aught  that  appears  in  the  complaint,  full  performance  of  such 
contract,  and  that  everything  contained  in  the  letter  of  December 
29th,  except  the  order  to  pay,  is  to  be  treated  as  merely  explanatory. 

[2]  Neither  do  I  think  that  the  complaint  fails  to  allege  that  the 
particular  fund  described  in  the  order  became  due  from  the  defend- 
ants to  the  steamship  company.  There  is  nothing  to  show  that  the 
steamship  company's  contract  with  the  defendants  called  for  the  trans- 
portation of  anything  but  February  sugar,  and  nothing  to  show  that 
the  carriage  of  the  cargo  by  the  plaintiff's  vessel  was  not  full  per- 
formance of  such  contract.  It  may  be  that  some  of  the  allegations  of 
the  complaint  are  close  to  the  border  line  of  conclusions,  within  the 
meaning  of  that  term  in  the  consideration  of  pleadings;  but,  when 
taken  in  connection  with  the  allegation  that  the  defendants  paid  to 
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the  steamship  company  the  entire  freight  on  the  cargo  in  questibn, 
I  am  of  the  opinion  tfiat  it  should  be  held  that  the  complaint  suffi- 
ciently states  a  cause  of  action. 

[3]  It  is  finally  claimed  by  the  defendants  that  the  complaint  is 
insufficient,  because  it  fails  to  allege  that  the  plaintiff  has  not  received 
payment  of  the  freight  moneys  from  the  steamship  company.  This 
contention  is  based  upon  the  theory  that  the  order  in  question  in  terms 
gives  notice  to  the  defendants  that  the  assignment  from  the  steamship 
company  to  the  plaintiff  was  by  way  of  collateral  security  and  that 
therefore  the  defendants'  obligation  under  it  was  that  of  a  surety.  I 
cannot  assent  to  this  view.  The  purpose  of  the  order  was  that  the  de- 
fendants should  pay  the  freight  moneys  to  the  plaintiff  in  the  first  place, 
and  thus  relieve  the  steamship  company  of  the  necessity  of  making  pay- 
ment of  the  same  itself  to  the  plaintiff.  Under  the  terms  of  the  order 
the  defendants  were  obliged  to  pay  the  moneys  in  question  directly 
to  the  plaintiff  as  soon  as  they  became  due.  It  does  not,  as  claimed 
by  the  defendants,  provide  security  for  such  payment  if  the  steamship 
company  should  fail  to  make  it.  There  is  nothing  contained  in  the 
order  which  warrants  the  inference  that  the  obligation  of  the  defend- 
ants to  pay  the  freight*  moneys  was  conditioned  upon  the  steamship 
company's  failure  to  pay  the  same.  On  the  contrary,  the  order,  as  I 
construe  it,  created  a  direct  and  primary  obligation  on  the  part  of 
the  defendants  to  pay  the  freight  on  the  cargo  of  sugar  to  the  plain- 
tiff (Hirschfield  v.  Ludwig,'69  Hun,  554,  557,  24  N.  Y.  Supp.  634; 
Gallagher  v.  Nichols,  60  N.  Y.  438,  444,  445),  and  consequently,  if 
the  defendants,  under  the  circumstances  alleged,  voluntarily  paid 
over  the  money  to  the  steamship  company,  they  did  so  in  their  own 
wrong  (Brill  v.  Tuttle,  supra,  81  N.  Y.  at  page  460,  37  Am.  Rep.  515). 

The  motion  should  therefore  be  granted,  with  $10  costs,  but  with 
leave  to  the  defendants  to  withdraw  their  demurrer  and  to  answer 
within  20  days  after  service  of  a  copy  of  the  order  to  be  entered  here- 
on, with  notice  of  entry  thereof,  and  upon  payment  of  such  costs. 

Ordered  accordingly. 


(193  App.  Div.  258) 
MILLER  ▼.  INTERNATIONAL  HARVESTER  CO.  OF  NEW  JERSEY. 

(Supreme  Court,  Appellate  Divifilon,  Fourth  Department.    July  6,  1920.) 

1.  Pleading  ^=>214(1) — ^Demurrer  admits  statements  of  complaint. 

In  passing  on  demurrer,  the  court  must  accept  the  statements  of  the 
complaint  as  true. 

2.  Coniracts  ^=^186(1) — ^Privity  necessary  to  canse  of  action  ex  contractu. 

That  a  cause  of  action  may  arise  out  of  a  breach  of  duty  created  by 
a  contract,  there  must  be  privity  of  contract  between  the  person  bring- 
ing the  action  and  defendant. 

3.  Negligence  <@=^2 — ^Duties  Imposed  by  law  stated. 

In  cases  where  the  law  imposes  duties  in  addition  to  those  created  by 
express  contract,  liability  for  negligence  rests  on  the  principle  that,  if  a 
person  undertakes  to  do  an  act  or  discharge  a  duty  by  which  the  con- 
duct of  another  party  may  be  properly  regulated  and  governed,  he  is 
bound  to  do  so  in  such  manner  that  those  rightfully  led  to  assume  that 
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the  act  or  duty  will  be  properly  performed  shall  not  suffer  Injury  by  his 
ne^igence. 

4.  Negliirenee  <^=>11<)— PleacKng  eontract  for  sale  of  machine  injuring:  buyer's 

employ^  held  proper. 

In  an  action  by  a  farm  hand  against  a  manufacturer,  selling  a  tractor, 
for  injuries  sustained  while  being  taught  to  operate  the  machine,  the  con- 
tract between  the  manufacturer  and  plaintiff's  employer,  was  properly 
set  out  to  show  the  relationship  between  the  parties,  the  defendant's  duty 
to  the  plaintiff  arising  out  of  the  relations  between  them. 

5.  Negligence  ^=^2 — Seller  of  tractor  liable  for  injuries  to  buyer^s  employ^. 

Where  a  manufacturer  sold  a  tractor,  agreeing  with  the  purchaser  to 
teach  his  infant  employ^  how  to  operate  it,  the  seller  was  liable  to  the 
employ^  for  any  negligence  in  the  work  of  teaching  leading  to  his  injury, 
as  by  leaving  unguarded  a  part  of  the  tractor  which,  when  inadvertently 
touched,  put  it  in  motion  and  crushed  the  employe's  foot 

Appeal  from  Special  Term,  Oneida  County. 

Action  by  Perry  B.  Miller,  an  infant,  by  Frank  P.  Miller,  his  guard- 
ian at  litem,  against  the  International  Harvester  Company  of  New 
Jersey.  From  an  order  denying  plaintiff's  motion  for  judgment  on  the 
pleadings,  and  sustaining  defendant's  demurrer  to  the  complaint,  and 
directing  judgment  for  defendant  on  the  pleadings,  also  from  judg- 
ment dismissing  plaintiff's  complaint  entered  on  such  order,  plain- 
tiff appeals.    Order  and  judgment  sustaining  demurrer  reversed. 

Argued  before  KRUSE,  P.  T.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Putney,  Twombly  &  Putney,  of  New  York  City  (Lemuel  Skidmore^ 
Jr.,  of  New  York  City,  of  counsel),  for  appellant. 

Underwood,  Storke,  Seward  &  Elder,  of  Auburn  (Frederic  E. 
Storke,  of  Auburn,  of  counsel) ,  for  respondent 

HUBBS,  J.  The  complaint  in  this  action  alleges  that  the  plaintiff^ 
is  an  infant  more  than  18  years  of  age ;  that  he  was  employed  by  one 
Garlock  as  a  farm  helper;  that  defendant  is  a  corporation  engaged 
in  manufacturing  kerosene  oil  tractors;  that  the  defendant  sold  and 
delivered  to  Garlock  a  tractor;  that  the  defendant,  at  or  about  the 
time  of  the  sale  of  the  tractor,  agreed  with  Garlock  "to  teach,  and 
did  teach  and  instruct,  the  plaintiff  herein  as  employe  of  said  Garlock 
in  the  operation  of  said  tractor,  for  the  purpose  of  enabling  the  plain- 
tiff to  operate  said  tractor  as  employe  of  Garlock  upon  the  farm  of  said 
Garlock";  that  upon  the  tractor  there  was  a  certain  exposed  un- 
guarded part,  which,  if  touched  while  the  motor  was  running,  would 
set  the  tractor  in  motion;  that  there  was  a  locking  device  thereon 
which  would  prevent  the  starting  of  the  tractor,  if  said  exposed  part 
was  touched;  that  the  defendant,  in  teaching  the  plaintiff,  failed  to 
inform  him  that,  if  he  touched  said  part,  it  would  start  the  tractor, 
and  failed  to  inform  him  about  the  locking  device;  and  that  the 
plaintiff,  while  working,  touched  said  exposed  part  with  his  foot,  the 
tractor  started,  and  his  left  foot  was  so  crushed  that  it  had  to  be 
removed.  The  defendant  demurred  to  the  complaint,  upon  the  ground 
chat  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  Special  Term  sustained  the  demurrer. 
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We  think  the  complaint  states  a  cause  of  action.  The  question 
is  whether  or  not  the  manufacturer  of  a  tractor,  who  agrees  upon  the 
sale  thereof  with  the  purchaser  to  instruct  his  hired  man  how  to 
operate  the  same,  and  in  pursuance  of  such  agreement  does  give  in- 
structions, is  liable,  in  an  action  for  negligence,  to  such  hired  man, 
who  is  injured  because  of  negligence  in  giving  such  instruction. 

[1]  We  are  bound,  in  passing  upon  this  demurrer,  to  take  the  state- 
ments of  the  complaint  as  true.  We  will  assume  that,  if  there  had 
been  no  agreement  to  instruct  the  plaintiff  and  no  attempt  to  instruct 
him,  there  would  be  no  liability.  We  will  exclude  the  rule  applica- 
ble in  some  cases  to  the  sale  of  dangerous  instrumentalities.  Does 
the  sale  of  a  tractor,  with  an  agreement  with  the  purchaser  to  teach 
an  infant  helper  how  to  operate  it,  when  the  seller  enters  upon  the 
work  of  teaching  the  helper  in  pursuance  of  Uie  agreement,  bring  the 
seller  and  the  servant  into  such  relation  as  to  make  the  seller  liable 
to  the  servant  of  the  purchaser  for  negligence  in  the  performance  of 
the  work  of  teaching? 

[2]  It  is  urged  by  the  respondent  that  there  was  no  contractual 
relation  between  the  plaintiff  and  the  defendant,  that  the  agreement 
to  teach  the  plaintiff  was  not  made  with  the  plaintiff  or  for  his  bene- 
fit, but  that  it  was  an  agreement  between  the  defendant,  the  seller, 
and  the  plaintiff's  master,  the  purchaser.  Our  attention  is  called 
to  the  rule  that  there  cannot  be  negligence  without  duty,  and  that 
there  is  no  duty  without  privity,  that  there  was  no  privity  between 
the  plaintiff  and  the  defendant,  that  the  defendant  did  not  owe  the 
plaintiff  any  duty,  and  that  it  had  no  contract  with  him  or  for  his 
benefit.  It  is  urged  that  it  was  the  duty  of  the  plaintiff's  master  to 
instruct  him,  and  that  the  plaintiff  could  not  have  maintained  an  action 
against  the  defendant  for  failure  to  instruct  him.  It  is  doubtless 
true  that,  where  a  cause  of  action  arises  out  of  a  breach  of  duty  created 
by  a  contract,  there  must  be  privity  of  contract  between  the  person 
bringing  the  action  and  the  defendant.  There  are,  of  course,  well- 
established  exceptions  to  this  rule.    29  Cyc.  478. 

[3]  There  are  cases  where  the  law  imposes  duties  in  addition  to 
those  created  by  express  contract.    In  those  cases — 

**Uability  for  negUgence  rests  on  the  principle  that,  if  a  person  undertakes  to 
do  an  act  or  discharge  a  duty  by  which  the  conduct  of  another  party  may 
be  properly  regulated  and  governed,  he  is  bound  to  perform  it  in  such  manner 
that  those  who  are  rightfully  led  to  a  course  of  conduct  or  action  on  the  faith 
that  the  act  or  duty  will  be  duly  and  properly  performed  shall  not  suffer  loss 
or  Injury  by  reason  of  his  negligence."  29  Cyc.  426 ;  Wharton  on  Negligence 
(2d  Ed.)  f  437. 

In  Wallace  v.  Casey  Co.,  132  App.  Div.  at  40,  116  N.  Y.  Supp.  398, 
Justice  Miller  said : 

"Ever  since  the  leading  case  of  Ck)ggs  v.  Bernard,  2  Ld.  Raym.  909,  Smith's 
Leading  Cases,  354,  one  undertaking  gratuitously  to  discharge  a  duty  has 
been  held  accountable  for  the  manner  of  its  discharge." 

In  Wittenberg  v.  Seitz,  8  App.  Div.  at  441,  40  N.  Y.  Supp.  900, 
Justice  Adams  said: 
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**Therc  ttrs  no  contractual  relation  existing  beween  these  parties,  and 
therefore  the  liability  of  the  defendant  for  the  injuries  received  by  the  plalntlfP, 
If  any  exists,  results  from  his  f^Oure  to  observe  the  obligation,  which  the 
law  imposes  upon  a  party  engagM  in  the  prosecution  of  any  work,  of  per- 
forming the  same  in  such  a  manner  as  not  to  endanger  the  lives  or  persons 
of  other  parties.  This  is  a  very  well-settled  principle,  and  it  applicable  to 
all  cases  where  a  person  is  engaged  in  the  performance  of  work  which,  with- 
out the  exerdse  of  a  reasonable  degree  of  care  and  prevision,  may  be  attended 
with  risk  and  danger  to  others." 

Ever  since  the  case  of  Thome  v.  Deas.  4  Johns.  84,  in  which  Chief 
Justice  Kent  clearly  pointed  out  the  distinction  between  liability  for 
misfeasance  and  lack  of  liability  for  nonfeasance,  that  distinction 
has  been  recognized  and  followed  by  the  courts  of  this  state.  In 
Smedes  v.  Bank  of  Utica,  20  Johns.  372,  the  court  said : 

"There  is  a  well-settled  distinction  between  actions  for  nonfeasance  and 
for  misfeasance.  When  one  party  intrusts  the  jwrformance  of  a  business  to 
another,  who,  without  consideration,  undertakes,  but  wholly  omits  to  do  it, 
no  action  lies,  notwithstanding  the  plaintiff  may  have  sustained  special  dam- 
ages; but  if  the  party  enters  upon  the  execution  of  the  business,  and  does 
it  amiss,  through  the  want  of  due  care,  by  which  damage  ensues  to  the  other 
party,  an  action  will  lie  for  the  misfeasance." 

See,  also,  Nolton  v.  Western  Railroad  Corporation,  15  N.  Y.  444, 
69  Am.  Dec.  623 :  Pennsylvania  Steel  Co.  v.  Elmore  &  Hamilton 
Contracting  Co.  (C.  C.)  175  Fed.  176;  Pittsfield  Cotton  Wear  Mfg. 
Co.  V.  Pittsfield  Shoe  Co.,  71  N.  ,H.  522,  53  Atl.  807,  60  L.  R.  A. 
116;  Attleboro  Mfg.  Co.  v.  Frankfort  Marine  Ins.  Co.,  240  Fed.  573, 
153  C.  C.  A.  377;  Cox  v.  Mason,  89  App.  Div.  219,  85  N.  Y.  Supp. 
973 ;  Condon  v.  Exton-Hall  Brokerage  &  Vessel  Agency,  80  Misc.  Rep. 
369,  142  N.  Y.  Supp.  548. 

[4]  The  plaintiff  does  not  seek  to  recover  damages  for  the  breach 
of  the  contract  between  the  defendant  and  Oarlock,  the  plaintiff's  mas- 
ter, and  that  contract  is  not  set  out  in  the  complaint  for  the  purpose 
of  showing  that  it  has  been  broken  by  the  defendant.  It  was  proper- 
ly set  out  for  the  purpose  of  showing  the  relationship  existing  between 
the  parties,  for  the  defendant's  duty  to  the  plaintiff  arose  out  of  the 
relations  existing  between  them.  Garland  v.  B.  &  M.  R.  Co.,  76  N.  H. 
556,  86  Atl.  141.  46  L.  R.  A.  (N.  S.)  338,  Ann.  Cas.  1913E,  924; 
Attleboro  Mfg.  Co,  v.  Frankfort  Marine  Ins.  Co.,  supra. 

[5]  We  think  tliat  the  allegations  of  the  complaint  state  a  cause  of 
action.  The  order  and  the  judgment  sustaining  the  demurrer  is  re- 
versed, with  $10  costs. 

Order  and  judgment  reversed,  with  $10  costs  and  disbursements, 
and  demurrer  overruled,  with  $10  costs,  with  leave  to  the  defend- 
ant to  plead  over  within  20  days  upon  payment  of  costs  of  the  motion 
and  of  this  appeal.    All  concur. 
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328  EAST  TWENTY-SIXTH  ST.  RlSALTY  CO.,  Inc.,  v.  KAHN  et  al. 

(Supreme  Omrt,  Special  Tenn,  New  York  CJounty.    April  15, 1920.) 

1.  Vendor  and  pordhaser  €^!^14(6)—- Ass^^nmeot  by  pordiaser  does  not  make 

assignee  liable  on  eovenants. 

The  assignment  by  the  original  purchaser  of  a  contract  for  the  sale  of 
land  does  not  make  the  assignee  liable  to  the  vendor  upon  the  covenants. 

2.  Specdfle  performaoee  <e=»17— Remedy  not  available  to  assignee,  who  did 

not  assume  obligations  of  eontract. 

The  assignee  of  a  contract  for  the  purchase  of  land,  who  did  not  assume 
the  obligations  of  the  contract,  cannot  sue  the  vendor  for  specific  per- 
'  formance,  since  he  could  not  be  compelled  to  perform  the  contract. 

3.  Novation  ^=»5 — ^Agreement  for  adjournment  of  dosing  title  not  a  novation. 

After  the  assignment  of  a  contract  for  the  purchase  of  land,  a  mere 
agreement  for  an  adjournment  of  the  closing  of  title  does  not  necessarily 
imply  a  novation. 

Action  by  the  328  East  Twenty-Sixth  Street  Realty  Company,  In- 
corporated, against  one  Kahn  and  others,  for  specific  performance  of  a 
contract  for  the  sale  of  real  estate.    Demurrers  to  complaint  sustained. 

Louis  Boehro,  of  New  York  City,  for  plaintiff. 

William  Stanley  Miller,  of  Brooklyn,  for  defendant  Kahn. 

PLATZEK,  J.  [1-3]  The  assignment  by  the  original  vendee  of 
the  contract  of  sale  did  not  make  the  plaintiff  liable  to  the  vendor  upon 
the  cov'enants.  Since  specific  performance  could  not  have  been  enforc- 
ed against  plaintiff  at  the  suit  of  the  vendor,  in  the  absence  of  an  as- 
sumption of  the  obFigations  of  the  contract,  such  an  action  will  not  lie 
against  the  vendor  at  the  suit  of  plaintiff.  Genevetz  v.  Feiering,  136 
App.  Div.  736,  121  N.  Y.  Supp.  392;  Hugel  v.  Habel,  132  App.  Div. 
327,  117  N.  Y.  Supp.  78;  Dlttenfass  v.  Horsley,  177  App.  Div.  143, 
163  N.  Y.  Supp.  626,  affirmed  224  N.  ,Y.  560,  120  N.  E.  861.  The 
mere  agreement  for  an  adjournment  of  the  closing  of  title  does  not 
necessarily  imply  a  novation. 

The  demurrers  are  sustained,  with  $10  costs  to  each  set  of  defend- 
ants separately  demurring,  with  leave  to  plaintiff  to  amend  within  10 
days  on  payment  of  such  costs. 

Settle  order  on  notice. 


(103  App.  IMv.  260) 

SCHUYLER  V.  KIRK-BROWN  REALTY  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1920.) 

1.  SpeciHe  perfonnanee  ^=»17 — ^Not  avaflaUe  to  assignee,  who  did  not  as- 
sume oMiealions. 

The  assignee  ot  a  contract  for  the  purchase  of  land,  who  did  not  as- 
sume the  performance  of  the  obligations  of  the  contract  to  the  vendur, 
cannot  compel  specific  performance  by  the  vendor,  since  the  vendor  could 
not  enforce  the  contract  against  him. 

^5»For  other  ca«eB  see  same  topic  A  KEY-NUMBBR  in  aU  Key-Numbered  Dige»U  A  Iiidt'xea 
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2.  Spedfle  performance  ^=»126(3) — Complaiiit  not  denmmiMe*  though  plahi- 
tiir  is  not  entitled  to  spedfle  perf onnanee. 

Where  the  complaint  for  specific  performance  failed  to  state  facts 
entitling  plaintiff  to  that  relief,  but  contained  a  prayer  for  a  money 
judgment  in  case  defendant  could  not  make  good  title,  and  stated  facts 
entitling  plaintiff  to  recover  damages  at  law,  a  demurrer  to  the  com- 
plaint for  failure  to  state  a  cause  of  action  was  properly  overruled. 

Appeal  from  Special  Term,  Onondaga  County. 

Action  by  William  A.  Schuyler  against  tlie  Kirk-Brown  Realty 
Company  for  specific  performance  of  a  contract  for  the  purchase  of 
land.  From  an  order  overruling  its  demurrer  to  the  complaint  (109 
Misc.  Rep.  258,  178  N.  Y.  Supp.  568),  defendant  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  "DE  AN- 
GELIS,  and  HUBBS,  JJ. 

Bond  &  Schoenecky  of  Syracuse  (George  H.  Bond,  of  Sjn-acusc,  of 
counsel),  for  appellant. 

Hancock,  Spriggs,  Melvin  &  Hancock,  of  Syracuse  (Benjamin  E. 
Shove,  of  Syracuse,  of  counsel),  for  respondent. 

HUBBS,  J.  The  defendant,  as  party  of  the  first  part,  entered  into 
a  contract  with  T.  Aaron  Levy,  as  party  of  the  second  part,  by  which 
it  was  agreed  that  the  defendant,  the  owner  of  a  certain  parcel  of 
land,  would  sell  the  same  to  Levy  for  the  sum  of  $36,500.  Five 
hundred  dollars  of  the  purchase  price  was  paid  at  the  time  of  the 
execution  of  the  contract,  a  certain  portion  of  tlie  balance  was  to  be 
paid  on  the  delivery  of  the  deed,  and  the  remainder  was  to  be  se- 
cured by  a  bond  and  mortgage  to  be  given  by  the  party  of  the  second 
part.  The  contract  provided  that  it  should  bind  the  heirs,  executors, 
administrators,  and  assigns  of  the  parties  thereto.  Thereafter  Levy, 
the  party  of  the  second  part  to  the  contract,  sold  and  assigned  the 
same  to  the  plaintiff  for  a  valuable  consideration.  The  plaintiff 
brought  this  action  to  compel  specific  performance  of  the  contract. 

The  complaint  alleges  the  making  and  execution  of  the  contract,  the 
assignment  thereof  to  the  plaintiff,  and  the  refusal  on  the  part  of  the 
defendant  to  comply  with  its  terms.  It  further  alleges  that  Levy,  the 
plaintiff's  assignor,  had  duly  performed  all  of  the  conditions  o.f  the 
said  contract,  and  that  the  plaintiff  is  ready  and  willing  to  fulfill  all. 
of  the  obligations  imposed  upon  the  plaintiff's  assignor,  or  upon  him- 
self as  assignee,  by  said  contract,  and  he  is  ready  and  willing,  and 
offers,  to  pay  th'e  purchase  money  to  the  defendant,  and  to  give  to 
the  defendant  a  bond,  executed  by  the  plaintiff's  assignor.  Levy,  or  by 
plaintiff,  or  by  both,  as  the  defendant  may  elect,  and  the  purchase- 
money  mortgage  provided  for  in  the  contraA.  The  complaint  de- 
mands judgment  for  specific  performance  of  the  contract.  It  is 
also  alleged  in  the  complaint  that  $500  was  paid  by  the  plaintiff's 
assignor  to  the  defendant  at  the  time  of  the  execution  of  the  con- 
tract, and  that  the  plaintiff's  assignor.  Levy,  and  the  plaintiff,  have  in 
good  faith  expended,  for  maps,  searches  and  legal  services  in  search- 
ing the  title  to  the  property,  the  sum  of  $150,  and  judgment  is  de- 
manded that,  in  case  the  defendant  cannot  make  a  good  title  to  the' 

^=:9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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property,  the  defendant  be  adjudged  to  pay  to  the  plaintiff  the  said 
sum  of  $650. 

The  defendant  interposed  a  demurrer  to  the  complaint,  upon  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  learned  Special  Term  overruled  the  demurrer,  and 
the  defendant  has  appealed  to  this  court. 

T^e  defendant  contends  that  the  complaint  does  not  state  a  cause  of 
action  for  specific  performance  of  the  contract,  because  it  does  not 
allege  that  the  assignee  of  the  said  contract,  the  plaintiff  herein,  in 
and  by  said  assignment  assumed  all  of  the  obligations  and  covenants 
imposed  by  the  terms  of  said  contract  on  his  assignor.  The  language 
of  the  complaint  is  as  follows : 

"Prior  to  the  commencement  of  this  action  T.  Aaron  Levy,  hereinafter  re- 
ferred to  as  plaintiff's  assignor,  sold,  assigned,  and  transferred  to  the  plaintiff 
herein,  for  a  valnable  consideration,  all  his  right,  title,  and  Interest  in,  to, 
and  under  the  contract  hereinafter  referred  to." 

There  is  no  allegation  in  the  complaint  that  the  plaintiff  assumed 
the  covenants  and  obligations  of  his  assignor.  Neither  is  there  an 
allegation  that  the  defendant  accepted  the  plaintiff  in  the  place  and 
stead  of  the  said  assignor.  Levy,  or  consented  to  the  assignment  of 
the  contract  from  Levy  to  the  plaintiff.  Therefore  the  question  is 
squarely  presented  as  to  whether  or  not  the  assignee  of  a  vendee  in  a 
land  contract  can  maintain  an  action  for  specific  performance  against 
the  vendor,  where  the  assignee  has  not  assumed  the  obligations  and 
covenants  imposed  by  the  contract  on  his  assignor.  The  question  in- 
volved is  not  free  from  doubt,  and,  if  we  did  not  feel  that  we  are  bound 
by  certain  decisions  of  the  Court  of  Appeals,  we  would  be  well  sat- 
isfied to  let  the  decision  in  this  case  stand  upon  the  learned  opinion 
of  the  justice  at  Special  Term. 

It  is  undisputed  that  the  assignment  to  the  plaintiff  transferred  to 
him  the  assignor's  rights  against  the  defendant ;  but  it  did  not  trans- 
fer the  assignor's  liabilities  to  the  defendant,  because  there  was  no 
agreement  on  the  part  of  the  plaintiff  to  assume  the  liabilities  of 
his  assignor.  There  have  developed  in  this  state  two  lines  of  au- 
thorities— one  holding  that  in  such  a  case  an  action  for  specific  per- 
formance will  not  lie  against  the  vendor,  because  there  is  no  mutuality 
between  the  assignee  and  the  vendor;  that  is,  that  the  vendor,  not  being 
in  a  position  where  he  can  succeed  in  an  action  for  specific  perform- 
ance against  the  assignee  of  the  contract,  is  not  liable  in  an  action 
for  specific  performance  brought  by  the  assignee  of  such  a  contract 
against  him;  and  the  other  line  of  authorities  holding  that  where  there 
is  a  legal  contract,  and  a  court  of  equity  by  its  decree  can  adjudge 
a  full  performance  by  both  parties,  so  that  each  shall  receive  from 
the  other  everything  that  he  is  entitled  to  under  the  contract,  then  such 
court  has  jurisdiction  to  decree  specific  performance,  and  there  is  no 
want  of  mutuality,  and  that  even  thotigh  a  vendor  might  not  have 
been  able,  in  an  action  brought  by  him,  to  compel  specific  performance 
against  the  assignee  of  the  contract,  still,  where  the  action  is  brought 
by  the  assignee,  and  he  has  submitted  himself  to  the  jurisdiction  of 
the  court,  the  court  will  retain  jurisdiction  and  make  a  decree  enforc- 
184  N.Y.S.— 7 
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ing  the  contract  as  to  both  of  the  parties,  compelling  the  defendant  to 
transfer  the  title  to  the  assignee  upon  the  compliance  by  the  assignee 
with  all  of  the  conditions  of  the  contract.  , 

f1]  The  reasons  for  the  divergence  in  the  application  of  the  prin- 
ciples involved  under  the  doctrine  of  mutuality  in  contracts  have 
been  discussed  in  many  decisions  in  this  state.  The  learned  Special 
Term,  in  overruling  the  demurrer,  has  adopted  the  second  linq  of 
reasoning  set  forth  above.  It  would  serve  no  useful  purpose  for  us 
to  review  the  cases  upon  this  question,  as  we  feel  constrained  to  fol- 
low what  we  understand  to  be  a  final  determination  of  the  question 
by  the  Court  of  Appeals.  It  seems  to  us  that  the  Court  of  Appeals 
has  held  that  there  can  be  no  specific  performance  in  a  case  like  this, 
even  though  the  plaintiff  has  tendered  to  the  defendant  that  which 
he  is  entitled  to  receive  under  the  contract;  that,  as  the  defendant  is 
not  entitled  to  maintain  an  action  for  specific  performance  against 
the  plaintiff,  there  is  want  of  mutuality  pf  obligation  and  remedy, 
which  prevents  a  court  of  equity  from  exercising  jurisdiction  in  an 
action  for  specific  performance  brought  by  the  assignee  against  the 
vendor.  The  following  cases  have  established  that  principle:  Ide 
V.  Brown,  178  N.  Y.  26-39,  70  N.  E.  101 ;  Wadick  v.  Mace  et  al., 
191  N.  Y.  1,  83  N.  E.  571 ;  Levin  v.  Dietz,  194  N.  Y.  376,  87  N.  E. 
454,  20  L.  R.  A.  (N.  S.)  251 ;  Dittenfass  v.  Horsley,  177  App.  Div. 
143,  163  N.  Y.  Supp.  626,  affirmed  224  N.  Y.  560,  120  N.  E.  86L 
See,  also,  Genevetz  v.  Feiering,  136  App.  Div.  736,  121  N.  Y.  Supp.  392 ; 
Hugel  V.  Habel,  132  App,  Div.  327,  117  N.  Y,  Supp.  78.  Dean  Stone, 
in  a  very  able  article  in  the  Columbia  Law  Review  (volume  16,  p.  443), 
questions  the  decisions  above  referred  to,  but  concedes  that  they  hold 
as  above  stated. 

[2]  The  plaintiff  cannot  maintain  the  action  for  specific  perform- 
ance. The  demurrer  was  properly  overruled,  however,  as  the  com- 
plaint sets  out  a  cause  of  action  upon  which  the  plaintiff  would  be  en- 
titled to  recover  $650,  if  no  answer  were  interposed.  Where  the  com- 
plaint states  facts  which  show  that  the  plaintiff  is  entitled  either  to 
equitable  or  to  legal  relief,  the  complaint  is  not  demurrable  upon  the 
ground  that  it  fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action.  If  the  facts  set  out  in  the  complaint  justify  either  legal  or 
equitable  relief,  a  demurrer  upon  that  ground  is  not  well  interposed. 
Gillespie  v.  Montgomery,  93  App.  Div.  403,  87  N.  Y.  Supp.  701; 
Wisner  v.  Consolidated  Fruit  Jar  Co.,  25  App.  Div.  362,  49  N.  Y. 
Supp.  500;  Mitchell  et  al.  v.  Thome,  134  N.  Y.  536,  32  N.  E.  10,  30 
Am.  St.  Rep.  699.  Clearly  the  complaint  in  this  case  states  a  cause 
of  action  at  law  for  $650  damages.  The  order  overruling  the  demur- 
rer should  be  affirmed,  with  costs  and  disbursements. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  the 
defendant  to  plead  over  within  20  days  upon  payment  of  costs  of  the 
demurrer  and  of  this  appeal. .  All  concur. 
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LOWENTHAL  v.  BABNETT. 

(Supreme  Ck>urt,  Special  Term,  New  York  Ck>iintr-    June,  1920.) 

Subrogation  ^^17— Second  mortfagee  held  aolirogatod  to  elaim  for  Interest 
and  principal  paid  by  owner  to  first  mortgagee. 

The  holder  of  a  second  mortgage  in  terms  allowing  interest  paid  by 
the  second  mortgagee  on  the  first  mortgage  on  default  of  the  mortgagor, 
to  be  added  to  the  second  mortgage  and  collected  from  the  mortgagor, 
as  title  holder  has  an  action  against  the  then  owner  of  the  title  uuder 
a  claim  of  subrogation  to  the  rights  of  the  principal  creditor  for  the  inter- 
est and  an  installment  of  principal  paid  by  him  to  the  first  mortgagee, 
though  defendant  was  not  a  party  to  the  second  mortgage. 

Action  by  Rachel  Irowenthal  against  Arnold  H.  Barnctt.  Plaintiff's 
motion  for  judgment  on  the  pleadings  granted.    Demurrer  overruled. 

Stone  &  Schleimer,  of  New  York  City  (Max  Schleimer,  of  New 
York  City,  of  counsel),  for  plaintiff. 
Jerome  C.  Jackson,  of  New  York  City,  for  defendant 

McAVOY,  J.  The  plaintiff,  a  subordinate  lienor  by  mortgage,  paid 
the  prior  mortgagee  the  interest  due  on  that  mortgage  and  an  install- 
ment of  the  principal  sum,  which  was  also  due  under  the  terms  of  the 
mortgage  and  the  bond.  He  now  sues  the  then  owner  of  the  title  under 
claim  of  subrogation  to  the  rights  of  the  principal  creditor  in  so  far  as 
he  has  made  the  pajTnents  then  due  from  the  owner  of  the  title.  The 
former  second  mortgagor  was  a  party  signatory  to  a  mortgage  clause  al- 
lowing interest  paid  on  the  first  mortgage  (when  the  mortgagor  failed  to 
pay)  by  the  second  mortgagee  to  be  added  to  his  mortgage  and  collect- 
ed thereunder  from  him  as  title  holder. 

The  present  defendant  was  not  a  party  to  that  mortgage  and  con- 
sequently is  not  bound  thereby.  He  may  be  held,  if  at  all,  by  plaintiff 
in  an  action  at  law  based  on  the  subrogation  in  equity  of  plaintiff  to 
the  right  to  recover  a  money  judgment  residing  in  the  first  mortgagee 
at  the  time  of  payment  to  him  by  plaintiff  of  moneys  due  by  defendant. 
As  plaintiff  was  not  a  mere  volunteer,  but  had  his  interest  in  the  sec- 
ond mortgage  to  protect,  he  was  even  without  agreement  entitled  to 
make  the  payment  and  rely  on  a  recovery  over  against  the  original  debt- 
or. This  eiquitable  claim  is  clothed  in  the  legal  garb  of  the  contract  dis- 
charged. If  the  first  mortgagee  had  a  right  to  sue  on  the  bond  for  the 
money  due,  then  the  payer  of  the  debt  has  the  subrogated  right  de- 
scended upon  him.  Obviously  he  might  bring  this  action  upon  the 
bond  debt,  and  I  conclude  that  an  action  lies  as  outiined  in  the  com- 
plaint. 

Motion  for  judgment  on  pleadings  granted.  Demurrer  overruled, 
with  $10  costs,  with  leave  to  answer  on  payment  thereof  20  days  here- 
after. 

Ordered  accordingly. 

^S9For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  lodezes 
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(112  Misc.  Rep.  226) 

VELDEBS  V.  GAINES  et  iU. 

(Supreme  CJourt,  Special  Term,  New  York  (bounty.    June,  1020.) 

1.  WUls  <&=>8«5(1) -.Where  remainder  fails  for  lade  of  issue,  intestacy  as  to 

the  property  is  assumed. 

When  a  trust  estate  is  created  by  will,  with  income  to  life  beneficiary, 
and  remainder  to  his  issue,  and  the  beneficiary  dies  with  no  issue,  the  tes- 
tator is  assumed  to  have  died  intestate  as  to  the  part  of  the  estate  em- 
braced within  the  trust. 

2.  Wills  <@=»866^Next  of  kin  take  on  failure  of  remainder  in  trust  estate. 

If  life  tenant  dies  intestate  and  without  issue,  so  that  remainder  falls, 
trust  estate  falls  to  testator's  next  of  kin  as  of  the  time  of  his  death,  and 
must  be  distributed  under  the  statute  of  distribution. 

3.  Wills  <$=>866— Wm  of  surviving  Ufe  tenant  under  her  father's  will  held 

to  defeat  the  statute  of  distributions  to  her  father's  next  of  kin. 

Where  a  will  divided  an  estate  into  four  equal  parts,  the  Income  from 
which  was  to  go  to  his  wife,  son,  and  two  daughters  for  life,  and  at  the 
death  of  each  the  children  of  the  life  tenant  were  to  take  the  residuary 
estate  absolutely,  and  the  wife  and  a  son  and  a  daughter  died  without 
issue,  and  the  surviving  daughter,  as  sole  heir  at  law  and  only  next  of 
kin,  took  three-fourths  of  the  estate,  and  continued  to  receive  an  income  of 
the  remaining  quarter,  and  died  childless,  the  corpus  of  the  trust  estate 
vested  in  her  as  of  the  time  of  her  father's  death,  and  her  will  disposing 
thereof  was  effective. 

Action  by  Emma  J.  Velders  as  administratrix  of*  Anna  M.  Haley, 
deceased,  against  Henry  W.  Gaines  and  others,  as  executors  of  Anna 
M.  Haley,  deceased,  and  others.     Demurrer  to  complaint  sustained. 

Percy  L.  Klock,  of  New  York  City,  for  plaintiff. 

Thomas  P.  Hall,  of  New  York  City,  for  executors  Gaines  and 
Benjamin. 

Larkin  &  Perry,  of  New  York  City,  for  Central  Union  Trust  Co.  of 
New  York. 

Breed,  Abbott  &  Morgan,  of  New  York  City,  for  Irving  Trust  Co. 

FORD,  J.  At  his  death  in  1853  Thomas  Haley  left  a  will  which 
divided  his  estate,  consisting  of  real  and  personal  property,  into  four 
equal  parts,  the  income  from  which  was  to  go  to  the  use  during  life 
of  his  wife,  his  son,  and  two  daughters,  respectively.  At  the  death 
of  each,  the  children  of  the  life  tenant  were  to  take  the  residuary 
estate  absolutely. 

The  wife,  the  son,  and  one  of  the  daughters  died,  the  two  latter 
without  issue,  so  that  the  otlier  daughter,  Anna  M.  Haley,  took  as  sole 
heir  at  law  and  only  next  of  kin  the  three-quarters  of  the  estate  en- 
joyed during  their  lives  by  her  predeceased  relatives.  She,  of  course, 
continued  to  take  the  income  from  the  remaining  quarter  of  her  fa- 
ther's estate,  pursuant  to  the  terms  of  the  will. 

She,  too,  died  childless  in  1919.  This  action  has  to  do  with  the  own- 
ership of  the  fourth  part  of  her  father's  estate  left  in  trust  for  her 
benefit  during  life.  That  she  has  left  a  will  purporting  to  dispose  of  it 
sufficiently  appears  from  the  complaint,  although  the  terms  of  the 
will  are  not  set  out.    The  executors  under  her  will  have  taken  pos- 
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session  of  the  property,  and  the  plaintiff  disputes  their  right  to  do  so, 
on  the  contention  that  the  residuary  estate  must  go  to  the  next  of  kin 
of  Anna  M.  Haley  under  the  statute  of  distribution,  and  that  she 
could  not  dispose  of  it  by  will. 

An  administratrix  has  been  appointed  by  a  surrogate  in  New  York 
county  in  the  interest  of  herself  and  two  sisters,  all  cousins  of  Anna 
M.  Haley,  but  children  of  a  maternal  uncle.  The  suit  is  between  the 
administratrix  as  plaintiff  and  the  executors.  The  defendants  demur 
to  the  complaint  as  not  stating  a  cause  of  action.  There  are  joined 
two  nominal  defendants,  who  need  not  be  considered. 

[1,2]  Since  the  decision  in  the  case  of  Simonson  v.  Waller,  9 
App.  Div.  503,  41  N.  Y.  Supp.  662,  which  was  followed  in  Brown  v. 
Richter,  25  App.  Div.  239,  49  N.  Y.  Supp.  368,  and  approved  in  part, 
by  the  Court  of  Appeals  in  Doane  v.  Mercantile  Trust  Co.,  160  N. 
Y.  494,  55  N.  E.  296,  it  has  been  settled  that  when  a  trust  estate  is 
created  by  will,  with  income  to  the  use  of  a  life  beneficiary  and 
remainder  to  the  issue  of  the  cestui  que  trust,  and  the  life  beneficiary 
dies  without  issue,  the  testator  who  created  the  trust  estate  is  assumed 
to  have  died  intestate  as  to  the  part  of  his  estate  embraced  within 
the  trust,  and,  further,  that  if  the  life  tenant  dies  intestate  and  without 
issue,  ,the  trust  estate  falls  to  the  next  of  kin  of  the  testator  as  of  the 
time  of  his  death,  and  must  be  distributed  under  the  statute  of  dis- 
tribution. This  is  so  even  when  the  life  tenant  is  the  only  one  answer- 
ing the  description  of  next  of  kin. 

Consequently  Anna  M.  Haley,  as  such  sole  surviving  next  of  kin, 
succeeded  to  the  residuary  estate,  and,  hati  she  died  intestate,  her  next 
of  kin,  presumably  the  three  cousins  before  mentioned,  would  be 
entitled  to  receive  it. 

[3]  But  Anna  M.  Haley  did  not  die  intestate.  She  left  a  will  dis- 
posing of  the  trust  estate.  Does  the  will  defeat  the  operation  of 
the  statute  of  distribution?  If  so,  the  plaintiffs  have  no  cause  of  ac- 
tion. 

The  Simonson  Case,  supra,  was  one  decided  under  the  law  of  Eng- 
land. The  principles  involved  are  strikingly  similar  to  those  here. 
The  testator's  only  daughter,  for  whose  benefit  a  trust  estate  was 
created  for  life,  with  remainder  to  her  children,  died  without  issue, 
although  married.  Her  husband  claimed  the  trust  estate  under  her 
will.  The  court  held  that,  under  the  law  of  England,  the  estate  was 
not  subject  to  disposition  by  will,  but  must  be  disposed  ojE  under  the 
statute  of  distribution. 

It  is  worth  noting  that  the  Court  of  Appeals,  in  citing  the  Simon- 
son Case  with  both  praise  and  approval  (Doane  v.  Mercantile  Trust 
Co.,  supra),  did  not  indorse  that  part  of  the  opinion  which  held  that 
the  principal  of  a  trust  estate  could  not  be  disposed  of  by  will  under 
such  circumstances,  but  distinctly  confined  its  approval  to  the  rule 
there  declared  for  determining  who  should  be  considered  the  next  of 
kin,  and  including  the  left  tenant  in  the  description,  even  when  that 
person  happened  to  be  the  only  next  of  kin  of  the  testator  creating 
the  trust  estate. 

The  reasoning  of  the  court  in  the  Simonson  Case,  upon  which  the 
conclusion  is  based  that  the  trust  estate  was  not  subject  to  disposition 
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by  the  will  of  the  life  tenant,  was  that  the  corpus  of  the  trust  never 
vested  in  the  life  tenant.  "The  trustees  take  the  whole  title  and  estate 
for  the  purposes  of  the  trust,"  is  the  language  of  the  opinion.  The 
conclusion  was  that  the  trustees  were  charged  with  a  resulting  trust, 
to  hold  the  residuary  estate  for  the  benefit  of  those  who  would  be 
entitled  to  it  by  the  law  of  England. 

It  is  interesting  to  note  that  in  a  later  and  similar  case  (Brown  v. 
Richter,  supra),  the  same  eminent  jurist  who  wrote  in  the  Simonson 
Case  argues  against  the  contention  that  the  trust  estate  there  in  ques- 
tion vested  in  the  trustees,  and  holds  that  they  took  only  such  an  in- 
terest in  the  residuary  estate  as  would  enable  them  to  adequately 
execute  the  trust,  even  though  the  trustees  in  that  case  were  empowered 
to  draw  upon  the  principal  of  the  estate  so  far  as  the  necessities  of 
the  cestui  que  trust  might  require. 

But  the  Court  of  Appeals,  in  Doane  v.  Mercantile  Trust  Co.,  supra, 
although  citing  the  Simonson  Case,  held  that  under  circumstances 
strikingly  similar  to  those  in  this  case  the  principal  of  the  trust  estate 
vests  in  the  life  beneficiary  at  the  death  of  the  testator.  In  the  Doane 
Case  a  trust  estate  was  created  by  the  testator's  giving  the  income  to 
his  wife  and  daughter  for  life  and  the  principal  to  their  issue.  The 
wife  and  daughter  died  without  issue.  "The  principal  fund  pf  the 
residuary  estate,"  declares  the  court,  "upon  the  death  of  testator's  wife 
and  daughter,  without  issue,  vested  in  the  next  of  kin  of  the  testator 
as  of  the  time  of  his  death.  Hoes  v.  Van  Hoesen,  1  Barb.  Ch.  379; 
In  the  Matter  of  Kane,  2  Barb.  Ch.  375 ;  Van  Nostrand  v.  Marvin, 
16  App.  Div.  28;  Clark  v.  Cammann,  160  N.  Y.  315."  And  again 
the  court  in  the  same  case  adds: 

"A  trust  limited  to  lives  is  no  obstacle  to  this  vesting  In  the  next  of  kin  as  of 
the  time  of  testator's  death,  as  the  trustees  took  no  greater  title  to  the  fund 
than  would  enable  them  to  execute  the  trust." 

It  seems  to  me,  therefore,  to  be  clear  that  the  corpus  of  the  trust 
estate  must  be  held  to  have  vested  in  Anna  M.  Haley  as  of  the  time  of 
the  death  of  her  father.  If  that  be  so,  it  follows  that  she  could  dis- 
pose of  it  by  will,  notwithstanding  the  contrary  ruling  in  the  Simon- 
son Case,  which  was  one  decided  linder  the  law  of  a  foreign  country, 
and  never  declared,  so  far  as  I  can  discover,  as  the  law  of  this  state. 
The  demurrer  will  be  sustained,  with  $10  costs. 

Demurrer  sustained,  with  $10  costs. 
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INSURANCE  CO.  OF  PENNSYLVANIA  v.  PRUSSIAN  NAT.  INS.  CO. 

(Supreme  Court,  Special  Term,  New  York  C:k>anty.    June  7,  1920.) 

War  <&=»12— Action  against  Genuan  company  to  raform  insurance  contract, 
without  icbnng  AUen  Property  Custodian,  not  prevented  by  Trading  witii 
the  Enemy  Act. 

Trading  with  the  Enemy  Act,  {  7,  as  amended  (U.  S.  Comp.  St.  Ann. 
Supp.  1919,  §'3115i/^d),  applies  only  to  claims  for  specific  property  In  the 
possession  of  the  Alien  Property  Custodian,  and  so  does  not  prevent  action 
in  a  state  court  to  reform  a  (German  insurance  company's  contract  of  re- 
insurance and  to  recover  Judgment  on  it  as  reformed,  or  make,  such  cus- 
todian a  necessary  party  defendant  thereto. 

Action  by  the  Insurance  CompBy  of  Pennsylvania  against  the 
Prussian  National  Insurance  Company.  On  demurrer  to  separate  de- 
fenses.   Demurrer  sustained. 

Prentice  &  Townsend,  of  New  York  City,  for  demurrant. 
Rumsey  &  Morgan,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  plaintiff  has  demurred  to  the  separate  de- 
fenses contained  in  the  answer,  upon  the  ground  that  stich  defenses 
are  insufficient,  and  the  issue  of  law  thus  joined  has  been  brought  ©n 
for  trial  upon  the  plaintiff's  motion.  The  defendant  is  a  foreign  in- 
surance company,  and  is  sued  by  the  plaintiff  upon  a  contract  of  rein- 
surance alleged  to  have  been  made  by  the  defendant  with  the  plaintiff. 
The  prayer  for  relief  in  the  complaint  Is  for  a  reformation  of  such 
contract,  and  for  judgment  for  a  loss  measured  by  the  contract  as  so 
reformed. 

The  first  defense  sets  up  the  act  of  Congress  approved  October  6, 

1917,  known  as  the  Trading  with  the  Enemy  Act  (U.  S.  Comp.  St. 

1918,  §§  3115^a-3115i/^j),  and  amendments  thereto,  and  that,  pur- 
suant to  an  order  of  the  President  of  the  United  States  duly  made 
thereunder,  the  Alien  Property  Custodian,  prior  to  the  commencement 
of  this  action,  took  over  the  business,  property,  and  assets  of  the  de- 
fendant under  the  provisions  of  the  said  act,  and  has  since  had  and 
now  has  the  entire  custody  and  control  of  the  said  business,  property, 
and  assets,  and  is  a  necessary  party  defendant,  and  that  there  is  in 
consequence  a  defect  of  parties  defendant.  The  second  defense  is  that 
prior  to  the  commencement  of  the  action  all  the  money  and  other  prop- 
erty of  the  defendant  in  the  United  States  was  conveyed  and  delivered 
to  the  said  Alien  Property  Custodian,  or  was  required  to  be  so  deliv- 
ered, or  was  seized  by  him,  and  that  the  sole  relief  and  remedy  of  the 
plaintiff  is  that  provided  by  the  said  act  of  Congress  and  amendments 
thereto,  and  that  this  court  has  no  jurisdiction  of  the  subject  of  the 
action. 

The  act  referred  to  (40  Stat.  416,  c.  106,  §  7,  as  amended  bv  Act 
Nov.  4,  1918,  40  Stat.  1020,  c.  201,  §  1,  subd.  [c])  provides: 

"If  the  President  shall  so  require  any  money,  •  ♦  •  choses  in  action, 
and  rights  and  claims  of  every  character  and  description  owing  or  belonging 
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to  or  held  for,  by,  or  on  account  of>  or  on  behalf  of,  or  for  the  benefit  of  an 
enemy  or  ally  of  enemy  not  holding  a  license  granted  by  the  President  here- 
under, which  the  President  after  investigation  shall  determine  is  so  owing  or  so 
belongs  or  is  so  held,  shall  be  conveyed,  transferred,  assigned,  delivered,  or 
paid  over  to  the  Alien  Property  Custodian,  or  the  same  may  be  seized  by  the 
Alien  Property  Custodian;  and  all  property  thus  acquired  shall  be  held,  ad- 
ministered and  disposed  of  as  elsewhere  provided  in  this  act.  *  *  *  The 
sole  relief  and  remedy  of  any  person  having  any  claim  to  any  money 'or  other 
property  heretofore  or  hereafter  conveyed,  transferred,  assigned,  delivered, 
or  paid  over  to  the  Alien  Property  Custodian,  or  required  so  to  be,  or  seized  by 
him  shall  be  that  provided  by  the  terms  of  this  act,  and  in  the  event  of  .sale 
or  other  disposition  of  such  property  by  the  Alien  Property  Custodian,  shall 
be  limited  to  and  enforced  against  the  net  proceeds  received  therefrom  and 
held  by  the  Alien  Property  Custodian  or  by  the  Treasurer  of  the  United 
States."    U.  S.  Comp.  Stat.  Ann.  Sijp.  1919,  8  3115Vjd. 

Section  9  of  the  Trading  with  the  Enemy  Act  (U.  S.  Comp.  St. 
1918,  §  SllSi/^e)  prescribes  the  procedure  and  regulations  under  which 
claims  may  be  made  against  the  Alien  Property  Custodian.  This  sec- 
tion also  provides  that  if  the  claimant  shall  have  fulfilled  certain  re- 
quirements— 

''said  claimant  may,  at  any  time  before  the  expiration  of  six  months  after  the 
end  of  the  war,  institute  a  suit  in  equity  in  the  District  Court  of  the  United 
States  for  the  district  In  which  said  claimant  resides,  or,  if  a  corporation, 
where  it  has  its  principal  place  of  business  (to  which  suit  the  Alien  Property 
Custodian  or  the  Treasurer  of  the  United  States,  as  the  case  may  be,  shall  be 
made  a  party  defendant),  to  establish  the  interest,  right,  title,  or  debt  so 
claimed,  and  if  suit  shall  be  so  instituted  then  the  money  or  other  property 
of  the  enemy,  or  ally  of  enemy,  against  whom  such  interest,  right,  or  title 
is  asserted,  or  debt  claimed,  shall  be  retained  in  the  custody  of  the  Alien  Prop- 
erty Custodian,"  etc. 

In  support  of  its  defenses  the  attorneys  for  the  defendant  cite  the 
following  cases  decided  in  the  federal  courts :  Spiegelberg  v.  Garvan 
(D.  C.)  260  Fed.  302 ;  Salamandra  Ins.  Co.  v.  N.  Y.  Life  Ins.  &  Trust 
Co.  (D.  C.)  254  Fed.  852;  Fischer  v.  Palmer  (D.  C.)  259  Fed.  355— 
and  two  cases  decided  by  the  courts  of  New  York  state,  Biesantz  v. 
Supreme  Council,  Royal  Arcanum,  106  Misc.  Rep.  545,  175  N.  Y. 
Supp.  46 ;  Wagftck  v.  Travelers'  Ins.  Co.,  108  Misc.  Rep.  65,  177  N. 
Y.  Supp.  327.  None  of  those  cases,  however,  presented  Uie  point  here 
raised  for  decision.  In  all  of  them  there  was  a  controversy  over  spe- 
cific property  that  had  either  been  delivered  to  the  Alien  Property  Cus- 
todian or  that  had  been  seized  or  claimed  by  him.  The  language  of  the' 
statute  is  that  "the  sole  relief  and  remedy  of  any  person  having  any 
claim  to  any  money  or  other  property  *  *  *  delivered,  or  paid 
over  to  the  Alien  Property  Custodian,"  etc.,  and  each  of  the  cases 
above  cited  came  within  that  provision. 

The  present  action,  however,  is  not  brought  to  recover  any  money 
or  property  in  the  possession  of  the  Alien  Property  Custodian  or  any 
other  specific  money  or  property  whatsoever.  It  is  brought  merely  to 
determine  the  obligation  of  an  alien  enemy.  If  the  plaintiff  succeeds 
in  obtaining  a  judgment,  it  may  some  time  in  the  future  seek  to  reach 
property  in  the  possession  of  the  Alien  Property  Custodian;  but,  if  it 
ever  does  so,  then  its  proceedings  will  be  governed  by  tlie  statute.    It 
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may,  however,  make  no  move  to  enforce  its  judgment  until  peace  has 
been  declared,  and  the  remainder,  if  any,  of  the  property  now  in  the 
possession  of  the  Alien  Property  Custodian  has  been  turned  back  to 
the  defendant,  thus  becoming  subject  to  the  ordinary  processes  of  exe- 
cution. Or  again,  the  plaintiff  may  seek  to  satisfy  its  judgment  in 
some  other  jurisdiction  tfian  the  United  States,  and  out  of  property  of 
the  defendant  in  some  other  jurisdiction.  The  policy  of  the  statute  in 
question,  as  I  understand  it,  is  to  impound  under  control  of  the  govern- 
ment of  the  United  States  the  property  of  alien  enemies,  in  order  that 
such  property  may  not  be  used  in  the  interests  of  ah  enemy  government 
or  against  the  interests  of  our  own  government.  I  cannot  discover  that 
the  purpose  of  this  statute  will  te  defeated  or  obstructed,  or  even 
touched,  by  permitting  such  an  action  as  this  to  be  prosecuted  to  judg- 
ment in  the  courts  of  this  state,  and  I  cannot  find  in  the  letter  of  the 
statute  any  prohibition  against  such  a  prosecution. 

There  is  nothing  in  the  statute  to  indicate,  and  no  reason  to  suppose, 
that  our  government  intended  that  this  act  should  handicap  its  own 
citizens.  It  may  be  presumed  that  the  governmental  intention  was  to 
the  contrary.  The  construction  which  the,  defendant  seescs  to  have 
placed  upon  the  statute  would,  however,  work  an  injury  to  our  own 
citizens  by  depriving  them  of  a  jurisdiction  which  would,  in  normal 
conditions  and  in  times  of  peace,  be  open  to  them  and  which,  for  some 
good  reason  or  other,  they  might  prefer  to  resort  to,  just  as  the  plaintiff 
in  this  case  prefers  to  resort  to  the  jurisdiction  of  the  courts  of  this 
state.  I  am  therefore  of  the  opinion  that  both  defenses  are  insufficient, 
and  that  it  is  unnecessary  to  make  the  Alien  Property  Custodian  a  de- 
fendant, and  that  this  court  has  jurisdiction  of  the  action. 

The  demurrer  should  therefore  be  sustained,  with  costs,  with  leave 
to  the  defendant  to  amend  within  20  days  after  service  of  a  copy  of 
the  interlocutory  judgment  to  be  entered  hereon,  with  notice  of  entry 
thereof  and  upon  payment  of  such  costs.    Ordered  accordingly. 
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(113  Misc.  Rep.  135) 

In  re  OAKLEY'S  WILL. 

(Surrogate's  CJourt,  Westchester  County.    September  20,  1920.) 

Discovery  <&=»38— Ezaminaftioa  before  trial  of  proponent  of  will  refused  to 
eontestants. 

Examination  before  trial  of  proponent  of  a  will,  after  issue  joined, 
refused,  when  the  purpose  of  examination  is  to  develop  the  truth,  on  the 
matters  of  the  instrument  not  being  the  last  will,  and  it  not  being  executed 
as  required  by  law,  as  they  may  be  proved  or  disproved  by  the  witnesses 
to  the  will ;  on  the  matter  of  decedent's  being  of  unsound  mind}  which 
may  be  proved  by  witnesses  other  than  proponent;  and  on  the  matter 
of  the  execution  being  obtained  by  undue  influence,  as  any  information 
thereon  can  Just  as  well  be  obtained  on  the  trial,  to  be  heard  in  a  few 
days. 

In  the  matter  of  the. contested  probate  of  the  will  of  William  H. 
Oakley,  deceased.  Order  for  examination  of  proponent  before  trial 
refused. 

Newmark  &  Miller,  of  New  York  City,  for  contestants. 

SLATER,  S.  The  contestants  seek  an  ex  parte  order  for  the  ex- 
amination before  trial  of  the  petitioner  in  the  proceeding  to  probate 
the  will  of  decedent,  under  sections  872  and  873  of  the  Code  of  Civil 
Procedure.  The  issues  were  joined  by  order  dated  September  7,  1920, 
and  the  matter  is  on  the  October  calendar  for  trial  by  jury. 

Under  the  express  provision  of  section  873,  C.  C.  P.,  the  surro- 
gate is  empowered  to  grant  such  an  order  in  the  exercise  of  his  dis- 
cretion. People  ex  rel.  Lewis  v.  Fowler,  229  N.  Y.  84,  127  N.  E.  793. 
The  proposed  order  as  submitted  requires  tlie  examination  of  the  pro- 
ponent upon  the  following  matters:  (1)  That  the  said  instrument  is 
not  the  last  will  and  testament  of  the  decedent.  (2)  That  said  will  was 
not  executed  as  required  by  law.  (3)  That  decedent  was  of  unsound 
mind.  (4)  That  the  execution  of  the  will  was  obtained  by  undue  in- 
fluence. 

There  are  certain  differences  between  an  examination  of  an  adverse 
party  after  issues  are  joined,  to  obtain  evidence  for  use  at  the  trial,  and 
an  examination  in  order  to  frame  a  complaint.  The  true  purpose 
of  examination  after  issues  are  joined  is  to  develop  the  truth. 

The  first  and  second  issue  herein  may  be  proven  or  disproven  by 
the  witnesses  to  the  will.  The  thin^  issue  may  be  proven  or  disproven 
by  witnesses  other  than  the  proponent.  Therefore  the  examination 
after  issues  are  joined  and  before  trial  can  only  avail  as  to  the  issue 
of  undue  influence.  On  the  trial  every  opportimity  is  afforded  to 
elicit  all  the  facts  in  an  orderly  way,  and  to  develop  the  truth.  I  am 
of  the  opinion  that  any  information  that  may  be  obtained  before 
trial  after  joinder  of  issues  can  just  as  well  be  obtained  from  the  wit- 
ness upon  the  trial  of  the  proceeding  before  me  and  a  jury,  at  the  Oc- 
tober term,  to  be  heard  within  a  few  days. 

The  petitioner  is  a  party  to  the  proceedings  and  before  the  court, 
and  can  be  made  to  personally  attend  the  trial. 

Decreed  accordingly. 

^=»For  otber  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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KILTS  T.  STATB. 

(€k)art  of  Claims  of  New  York.    October  4,  1020.) 

Waiers  and  water  courseB  ^^118— No  liability  for  obstnietiMi  of  dr»lii  whi^ 
baeks  up  surface  waters. 

No  liability  arises  from  the  obstruction  of  a  ditch  carrying  surface 
waters  by  a  lower  proprietor,  though  the  result  is  to  dam  the  water  back 
upon  the  upper  owner. 

Claim  by  Hennan  V.  Kilts  against  the  State  of  New  York.  Claim 
dismissed. 

A.  T.  Wilkinson,  of  Utica,  for  claimant. 

John  H.  Clogston,  D^uty  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  In  the  year  1916,  and  for  several  years  pre- 
viously, the  claimant  owned  and  cultivated  a  farm  in  the  town  of 
Verona,  Oneida  county.  This  farm  is  bounded  on  the  north  by  prop- 
erty known  as  the  Casterton  farm.  The  state  of  New  York  appropriat- 
ed a  part  of  the  Casterton  farm,  and  constructed  a  portion  of  the 
Barge  Canal  across  it  in  an  easterly  and  westerly  direction,  at  a  point 
immediately  south  of  the  stream  known  as  Wood  creek.  For  many 
years  before  the  constrtiction  of  the  Barge  Canal  a  part  of  the  claim- 
ant's farm  was  drained  by  means  of  an  artificial  drainage  dijtch  ex- 
tending across  that  part  of  his  premises  in  a  northerly  direction  to  and 
across  the  Casterton  farm,  emptying  into  a  natural  stream  at  the  loca- 
tion of  the  Barge  Canal,  or  somewhat  northerly  of  it.  This  stream 
formed  a  junction  with  Wood  creek.  The  canal  cut  off  the  drainage 
ditch  at  the  point  where  it  emptied  into  the  stream. 

In  order  to  carry  away  the  water  flowing  into  the  drainage  ditch, 
the  state  excavated  another  ditch  on  its  own  property,  leading  from  the 
drainage  ditch  first  mentioned  in  an  easterly  direction  and  into  the 
Barge  Canal.  Prior  to  the  year  1916,  the  ditch  so  constructed  by  the 
state  became  partially  filled  up  by  vegetation  and  debris,  so  that  it  did 
not  discharge  or  drain  the  water  freely.  In  the  summer*  of  1916,  be- 
cause of  these  obstructions  in  the  state's  ditch,  the  flow  of  water  in  the 
drainage  ditch  on  the  claimant's  land  was  impeded,  and  it  backed  up, 
and  inundated  and  saturated  a  part  of  the  claimant's  land,  rendering 
it  unfit  for  cultivation,  and  destroying  the  crops  growing  on  it. 

We  find  from  the  evidence  that  the  waters  in  the  ditches  were  not 
those  of  any  natural  stream  or  streams,  but  were  exclusively  surface 
waters.  Such  being  the  case,  it  is  clear  that  there  can  be  no  recovery 
by  the  claimant  because  of  the  interruption  or  interception  of  the  first 
described  ditch  by  the  Barge  Canal  construction,  or  by  the  subsequent 
omission  or  failure  on  the  part  of  the  state  to  keep  the  ditch  on  its 
lands  open  and  unimpeded.  It  is  well  settled  that  no  liability  arises 
from  the  obstruction  of  surface  waters  and  their  flow  by  a  lower  pro- 
prietor, although  the  result  is  to  dam  the  water  back  upon  the  land  of 
an  adjoining  or  upper  owner.  40  Cyc.  p.  642;  Howard  v.  City  of 
Buffalo,  211  N.  Y.  241.  258.  105  N.  E.  426;  Erwin  v.  Erie  R.  R.  Co., 
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98  App.  Div.  402,  90  N.  Y.  Supp.  315,  affirmed  186  N.  Y.  550,  79  N. 
E.  1104;  Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am.  Rep.  519;  Gould  v. 
Booth,  66  N.  Y.  62. 

This  court  has  applied  this  general  rule  or  principle  of  law  to  the 
specific  case  of  surface  waters  flowing  or  carried  through  a  drainage 
ditch,  and  has  asserted  the  principle  of  nonliability  for  interference 
therewith,  in  a  recent  case  in  which  no  opinion  was  written  in  this 
court,  nor  in  the  Appellate  Division ;  the  case  being  Byrnes  v.  .State, 
affirmed  in  189  App.  Div.  923,  180  N.  Y.  Supp.  932.  A  motion  by 
claimant  for  leave  to  appeal  was  denied  by  the  Court  of  Appeals. 

This  claim,  therefore,  should  be  dismissed. 

ACKERSON,  P.  J.,  and  WEBB,  J.,  concur. 

(113  Misc.  Rep.  114) 

LAVENIA  V.  STATE. 

(Court  of  Qaims,  of  New  York.    September  30,  1920.) 

1.  Slates  ^=>ltS — ^Nd  liable  for  negligence  unless  immunity  is  waived. 

The  state  is  Immune  from  prosecution  in  its  courts  and  from  liability 
for  negligence,  except  where  immunity  is  specifically  waived. 

2.  States  (6=»184— Evidenee  an  claim  for  injury  in  sham  battle  held  not  to 

show  it  was  caused  by  state  militia. 

Evidence  on  claim  against  the  state,  under  Laws  1920,  c.  814,  for  injury 
of  spectator  in  a  sham  battle,  the  state  having  assumed  liability  only.  If  it 
be  found  that  the  injury  was  caused  by  negligence  of  state  militia,  held 
not  to  show  by  necessary  fair  preponderance  that  injury  was  caused  by 
militia,  rather  than  by  machine  gun  in  tank  furnished  by  federal  gov- 
ernment. 

3.  Evidence  <@=>5S7— Necessary  showing  for  proof  by  circumstances  stated. 

To  prove  facts  by  circumstances,  there  must  be  positive  proof  of  the 
facts  from  which  the  inference  is  drawn,  and  the  circumstances  must 
fairly  and  reasonably  lead  to  the  conclusion  sought  and  exclude  any 
other. 

Claim  by  ^atteo  Lavenia  against  the  State.    Claim  dismissed. 
See,  also,  110  Misc.  Rep.  426,  180  N.  Y.  Supp.  500. 

Louis  Silberman,  of  Albany,  for  claimant. 
Glenn  A.  Frank,  Deputy  Atty.  Gen.,  for  the  State. 

MORSCHAUSER,  J.  The  claimant  filed  a  claim  against  the  state, 
alleging  that  he  sustained  injuries  and  was  damaged  in  the  sum  of  $7,- 
000.  The  claim  was  filed  pursuant  to  chapter  814  of  the  Laws  of  1920, 
which  reads  as  follows: 

"An  act  to  confer  jurisdiction  on  the  Court  of  Claims  to  hear,  audit  and  de- 
termine the  claims  of  Frank  Di  Marco,  an  infant,  Frances  Di  Marco,  an 
infant,  and  Matteo  Lavenia,  all  of  Albany,  New  York,  against  the  state 
of  New  York  for  personal  injuries  alleged  to  have  been  sustained  by  them 
at  the  hands  of  a  member  of  the  National  Guard  of  the  state  of  New  York, 
in  or  in  the  immediate  vicinity  of  Lincoln  Park,  near  Swan  street,  in  the 
city  of  Albany  and  state  of  New  York,  and  to  render  judgment  therefor. 
"The  people  of  the  state  of  New  York,  represented  in  Senate  and  Assembly, 

do  enact  as  follows : 
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"Section  1.  J.arlsdlction  is  hereby  conferred  upon  the  Court  of  Claims  to 
hear,  audit  and  determine  an  alleged  claim  of  Frank  Di  Marco,  an  Infant, 
Frances  Dl  Marco,  an  infant,  and  Matteo  Lavenia,  all  of  the  city  of  Albany, 
New  York,  against  the  state,  on  account  of  the  following  alleged  facts :  That 
the  claimants  on  or  about  the  twenty-flrst  day  of  April,  nineteen  hundred  and 
nineteen,  while  lawfully  in  Lincoln  Park,  near  Swan  street,  In  the  dty  of 
Albany,  New  York,  witnessing  a  sham  battle  which  was  being  conducted  there, 
in  which  members  of  the  National  Guard  of  the  state  of  New  York  took  part, 
under  the  command  of  its  officers,  received  permanent  injuries  by  being  shot 
without  cause  or  provocation,  while  such  guardsman  was  in  the  actual  per- 
formance of  his  duty  as  a  member  of  such  guard ;  or  under  the  direction  and 
orders  of  his  superior  officers,  using  for  such  purpose  rifles  under  the  charge 
and  control  of  officers  of  said  National  Guard  and  one  or  more  live  cartridges 
causing  the  injuries  to  Claimants;  and  if  the  court  finds  that  such  Injuries 
were  so  sustained,  and  that  the  daimants  were  free  from  contributory  negli- 
gence, damages  therefor  shall  constitute  a  legal  and  valid  claim  against  the 
state,  and  the  court  may  award  to  and  render  Judgment  for  the  daimants  for 
such  sums  as  may  be  just  and  equitable. 

"Sec.  2.  The  state  hereby  consents  to  have  its  liability  on  such  claims  de- 
termined notwithstanding  the  failure  of  said  Frank  Di  Marco,  Frances  Di 
Marco  and  Matteo  Lavenia  to  file  their  notice  of  intention  to  file  such  claim, 
and  daim  within  the  time  prescribed  by  law,  provided  that  such  daim  be 
filed  with  the  Attorney  General  and  Court  of  Claims  within  six  months  after 
the  taking  effect  of  this  act. 

"Sec.  3.  This  act  shall  take  effect  immediately." 

During  the  last  World  War  the  United  States  government,  in  order 
to  obtain  funds  to  carry  on  the  war,  issued  and  sold  Liberty  Bonds, 
and  to  aid  the  government  many  patriotic  citizens  took  an  active  part 
in  getting  persons  to  purchase  these  bonds,  and  for  the  purpose  of 
arousing  enthusiasm  and  promoting  the  sale  of  these  bonds  arranged 
with  the  state  authorities  and  federal  authorities  to  have  a  sham  bat- 
tle, which  finally  took  place  at  Lincoln  Park,  near  Swan  street,  in  the 
city  of  Albany,  N.  Y.,  on  the  21st  day  of  April,  1919,  at  4  p.  m.  of 
that  day.  The  fact  that  the  sham  battle  was  to  take  place  at  that  time 
was  extensively  advertised  in  the  daily  papers,  and  the  public  was 
invited  to  witness  it,  and  at  the  sham  battle  a  large  number  of  persons 
were  present  to  view  the  battle.  The  New  York  state  militia, 
which  took  part  in  the  sham  battle,  was  composed  of  four  companies, 
namely.  A,  B,  C,  and  D,  commanded  by  Col.  Charles  E.  Walsh  and 
Lieutenants  Norris  and  Schimpf .  Six  machine  guns  and  two  whippet 
tanks  furnished  by  the  federal  government  also  took  part  in  this  bat-* 
tie.  The  state  militia  at  the  time  was  using  Springfield  rifles,  all  fir- 
ing blank  cartridges.  The  state  militia,  composed  of  infantrymen, 
and  the  tanks  together  were  to  attack  the  machine  guns  and  drive  them 
out  of  their  nests.  In  the  battle  many  blank  cartridges  were  fired  by 
the  state  militia,  the  tanks,  and  the  tnachine  guns.  The  machine  guns 
and  the  tanks  were  under  the  control  and  direction  of  United  States 
army  officers,  and  the  state  militia  under  the  control  and  direction  of 
the  New  York  National  Guard. 

Lincoln  Park  is  bounded  by  four  streets  in  the  city  of  Albany,  and 
is  about  '600  feet  in  width  and  1,200  feet  in  length.  The  surface  of 
the  ground  of  the  park  is  somewhat  lower  on  the  eastern  side  than 
the  surface  of  the  streets  around  it,  and  forms,  as  the  witnesses  say, 
an  amphitheater.    Swan  street,  located  on  the  south  of  the  park,  runs 
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at  right  angles  to  the  park,  and  terminates  at  the  park.  The  machine 
guns  were  placed  at  or  near  Swan  street,  on  the  southerly  side  of  the 
park.  The  tanks  and  infantrymen  were  on  the  opposite  side,  approach- 
ing the  machine  guns,  and  were  firing  and  shooting  cartridges  at  the 
time.  The  claimant  was  standing  on  the  south  side  of  the  park,  near 
Swan  street,  viewing  the  sham  battle.  He  had  his  hand  on  the  should- 
ers or  head  of  one  Frank  Di  Marco,  a  small  boy,  who  stood  facing  the 
park,  and  directly  behind  the  claimant  was  one  Frances  Di  Marco. 
While  the  three  persons  named  were  standing  in  this  position,  a  nickel 
steel- jacketed  bullet  was  fired  from  some  rifle  or  gun  located  north- 
erly of  the  claimant;  the  bullet  being  shot  in  a  southerly  direction. 
This  bullet  passed  through  the  head  of  the  child,  Frank  Di  Marco, 
and  then  entered  the  right  wrist  or  forearm  of  the  claimant,  and  also 
penetrated  some  part  of  the  body  of  Frances  Di  Marco,  who  was  in 
the  rear  of  the  claimant.  The  next  morning,  upon  an  examination  be- 
ing made  of  the  ground  near  where  the  claimant  stood  at  the  time 
of  the  accident,  there  was  found  a  pool  of  blood  and  a  bullet,  which 
was  of  the  weight,  size,  kind,  and  caliber  used  in  the  model  of  the 
Springfield  rifles  that  the  state  militia  was  using  in  this  sham  battle. 
This  bullet  calipered  307  to  310  thousandths,  weighed  148.grams,  was 
nickel- jacketed,  and  made  to  fit  a  United  States  cartridge,  1906  model. 

When  the  state  militia  assembled  at  the  State  Armory,  before  the 
sham  battle,  to  receive  from  the  officers  the  rifles  and  ammunition  that 
were  to  be  used,  a  very  rigid  and  thorough  examination  was  made  by 
the  officers  of  the  state. militia.  The  cartridges  were  examined,  and  the 
rifles  to  be  used  were  opened  and  inspected,  and  the  clothing  of  the  men 
was  examined.  The  cartridges  to  be  used  on  that  occasion  were  or- 
dered to  be  blank  cartridges  from  the  ammunition  factory,  and  all  the 
boxes  containing  the  cartridges  and  the  contents  were  examined  by  the 
officers,  and  the  officers  in  charge  of  the  sham  battle  all  testified  that 
nothing  but  blank  cartridges  was  issued  or  in  use  at  the  time  of  the 
sham  battle  by  the  state  militia.  The  cartridges  used  by  tlie  infantry- 
men, composing  the  state  militia,  at  that  time  were  all  in  clips  holding 
•  five  cartridges  each.  One  clip  was  placed  in  a  rifle  in  loading,  and  five 
shots  were  fired  from  the  rifle  in  succession,  before  reloading. 

The  whippet  tanks  had  machine  guns,  and  one  of  the  tanks  was  fir- 
ing at  the  time  of  the  accident  to  the  claimant,  and  the  testimony  of  the 
officer  operating  the  tank  at  the  time  was  to  the  effect  that  the  bullets 
used  in  the  machine  guns,  when  they  were  firing  bullets,  were  of  the 
same  size,  style,  weight,  and  caliber  as  used  in  Springfield  rifles.  The 
officer  in  charge  of  the  tank,  Capt.  C.  H.  Barnard,  testified  that  there 
was  in  use  at  that  time  in  the  talik  a  Marlin  machine  gun;  the  cart- 
ridges used  by  the  gun  being  similar  to  those  used  in  the  United  States 
magazine  rifle,  30-caliber,  sometimes  miscalled  "Springfield  rifle." 

It  also  appeared  from  the  testimony  of  this  witness  that  no  inspection 
or  examination  of  the  tanks  or  the  machine  guns  used  therein,  or  of 
the  blank  cartridges  to  be  fired,  was  made,  and  that,  instead  of  using 
clips  of  five  cartridges,  which  was  customary,  when  bullets  were  be- 
ing fired,  the  cartridges  that  were  used  in  this  machine  gun  at  the  time 
had  to  be  placed  in  the  gun  by  hand  and  fired  one  at  a  time,  for  the 
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reason  that  the  machine  gun  would  not  load  and  shoot  automatically 
when  bullets  were  not  used,  as  the  force  that  is  exerted  in  ejecting  a 
btillet  out  of  a  machine  gun  causes  a  rebound,  which  reloads  the  gun, 
no  rebound  taking  place  with  blank  cartridges,  and  in  shooting  blank 
cartridges,  without  bullets  of  some  kind,  they  had  to  be  inserted  and 
shot  one  at  a  time. 

It  also  appeared  from  the  testimony  that  the  cartridges  used  by  the 
infantrymen  had  wax  bullets,  which  allowed  the  guns  to  operate  au- 
tomatically for  the  purpose  of  reloading,  until  the  clip  in  the  gun  was 
empty,  and  that  these  wax  bullets  were  harmless,  as  they  melted  from 
the  heat  of  the  explosive  when  firing.  It  also  was  shown  that  the  ma> 
chine  guns,  tanks,  and  infantrymen  were  all  firing  rapidly,  and  that 
in  the  machine  guns  the  loading  and  shooting  were  done  by  the  operator 
of  the  gun  as  rapidly  as  he  could  work  the  gun,  and  necessarily,  in  the 
operation  of  this  machine  gun,  the  operator,  being  required  to  work 
quickly,  did  not  have  any  opportunity  to  make  any  inspection  of  the 
cartridges  inserted  by  him. 

[1]  Primarily  the  state  is  not  liable  for  negligence,  and  it  is  a  well- 
established  principle  of  law  that  the  state,  in  consequence  of  its  sover- 
eignty, is  immune  from  prosecution  in  its  courts,  and  from  liability, 
except  in  those  cases  where  it  has  specifically  waived  such  immunity 
and  assumed  liability.  Smith  v.  State,  227  N.  Y.  405,  125  N.  E.  841 ; 
Lewis  v.  State,  96  N.  Y.  71,  48  Am.  Rep.  607. 

[2]  The  state  of  New  York,  in  this  case,  by  legislative  enactment 
has  waived  immunity  and  assumed  all  liability,  if  the  claimant  should 
establish  that  the  accident  to  him  was  caused  by  the  negligence  of  the 
state  militia,  or  a  member  of  the  National  Guard  of  the  state  of  New 
York,  that  took  part  in  the  sham  battle. 

The  claimant  asserts  that  the  fact  that  the  bullet  found  was  in 
looks,  weight,  and  caliber  the  same  as  is  used  in  the  Springfield  rifles, 
and  that  tfie  state  militia  was  using  such  rifles  at  the  time  of  the  ac- 
cident, that  the  bullet  came  from  the  direction  of  the  location  of  the 
state  militia  at  the  time  of  the  shooting,  established  the  fact  or  justi- 
fied the  inference  that  it  was  fired  by  some  militiaman  using  a  Spring- 
field rifle,  and  as  at  that  time  no  others,  as  appears  by  the  testimony, 
were  using  Springfield  rifles,  the  inference  should  be  drawn  that  the 
circumstances  established  the  fact  that  the  state  militia  was  negligent, 
and  was  the  cause  of  the  accident. 

We  do  not  think  that  the  claimant  has  established  by  proof  the 
fact  that  the  state  militia  was  in  any  way  negligent.  The  officefs  of 
thf  state  militia,  who  testified  on  behalf  of  the  state,  were  all  men  of 
large  experience  in  the  military  service  of  the  state.  They  appeared 
thoroughly  familiar  with  all  duties  connected  with  the  state  militia,  and 
all  testified  that  a  thorough  inspection  and  examination  were  made  of 
the  cartridges  and  rifles  and  the  clothing  of  the  men  at  the  State  Ar- 
mory, immediately  before  the  sham  battle.  The  circumstances,  as  es- 
tablished by  the  testimony,  would  as  well  justify  the  inference  that  the 
accident  was  caused  by  the  negligence  of  the  officers  in  charge  of  the 
whippet  tank  that  was  firing  at  the  time,  as  both  the  tank  and  the 
infantrymen  were  shooting  in  the  same  direction. 
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We  think  the  claimant  has  failed  to  establish  by  a  fair  preponder- 
ence  of  evidence  that  the  state  militia  was  negligent  or  was  the  cause 
of  the  injury  to  him.  This  the  claimant  must  do  before  he  can  recover 
damages,  under  chapter  814  of  the  Laws  of  192Q. 

The  state  under  this  law  does  not  assume  liability  or  waive  immunity, 
if  the  accident  was  caused  by  the  machine  gun  in  the  whippet  tank. 
This  tank  was  under  the  authority  and  control  of  United  States  army 
officers,  and  was  in  no  way  connected  with  or  under  the  control  or 
authority  of  the  state  militia. 

Upon  all  the  evidence  as  presented  by  the  claimant,  we  believe  that 
the  claimant  has  not  proven  sufficient  facts  to  justify  a  finding  that 
the  bullet  which  injured  him  was  fired  by  any  one  connected  with  the 
state  militia.  The  claimant  attempted  to  establish  the  fact  that  the 
state  militia  was  at  fault  by  circumstantial  evidence. 

It  is  a  well-established  rule  of  law  that — 

"While  a  material  fact  may  be  established  by  circumstantial  evidence,  still 
to  do  so  the  circumstances  must  be  such  as  to  fairly  and  reasonably  lead  to 
the  conclusion  sought  to  be  established,  and  to  fairly  and  reasonably  exclude 
any  other  hypothesis."  Lopez  v.  CampbeU,  163  N.  Y.  347,  57  N.  B.  501. 

In  order  to  prove  a  fact  by  circumstances,  there  should  be  positive 
proof  of  the  facts  from  which  the  inference  or  conclusion  is  drawn. 
The  circumstances  themselves  must  be  shown,  and  not  left  to  rest  in 
conjecture,  and  when  shown  it  must  appear  that  the  inference  sought 
is  the  only  one  which  can  fairly  and  reasonably  be  drawn  from  these 
facts.  Ruppert  v.  Brooklyn  Heights  R.  R.  Co.,  154  N.  Y.  90,  47 
N.  E.  971;  People  v.  Harris,  136  N.  Y.  page  429,  33  N.  E.  65; 
O'Reilly  v.  Brooklyn  Heights,  82  App.  Div.  492,  81  N.  Y.  Supp.  572. 

For  these  reasons,  the  claim  of  the  claimant  should  be  dismissed. 

Claim  dismissed. 

ACKERSON,  P.  J.,  concurs. 
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(113  MlBC.  Ben.  180) 

LEHMAN  ▼.  LEHMAN  et  aL 

(Supreme  Ck>urt.  Special  Term,  Bronx  County.    October  7, 1920.) 

1.  Partition  <9=3>33— -Ineompetency  otottbotibe  defeodaoto  no  defense. 

The  incompetency  of  one  of  the  defendants  in  a  partition  action  is  no 
defense,  but  merely  imposes  on  the  court  the  duty  of  exercising  its  power 
to  protect  the  rights  of  the  incompetent. 

2.  Partition  <S=s>30— Special  order  of  court  required  to  partition  only  portion 

of  land  held  in  common. 

An  action  of  partition  may  be  maintained,  though  partition  Is  sought 
as  to  only  a  portion  of  the  land  owned  In  common  by  plaintiff  and  defend- 
ants; but  in  such  case  the  plaintiff  must,  in  absence  of  consent  of  de- 
fendants, obtain  a  special  order  of  the  court,  obtained  on  notice  to  all 
parties  who  have  appeared  in  the  action,  imder  General  Rules  of  Practice, 
No.  65. 

Action  by  Mitchel  Lehman  against  Albert  Lehman  and  others.  On 
plaintiff's  motion  to  sustain  demurrer  to  affirmative  defenses  con- 
tained in  the  answer  of  defendant  Delia  Lehman.    Motion  granted. 

Jackson  &  Brock,  of  New  York  City  (Arnold  J.  Brock,  of  New  York 
City,  of  counsel),  for  plaintiff. 
Max  D.  Steuer,  of  New  York  City,  for  defendant  Delia  Lehman. 

GIEGERICH,  J.  The  plaintiff's  demurrer  to  affirmative  defenses 
set  up  in  the  answer  is  brought  on  as  a  litigated  motion.  The  action 
is  brought  to  partition  three  parcels  of  land  described  in  the  complaint. 

[1]  The  first  defense  demurred  to  is  that  the  defendant  Albert  Leh- 
man is  incompetent  and  that  no  committee  has  been  appointed  for  him. 
It  was  recently  held  by  the  Appellate  Division  of  this  department  in 
Bernstein  v.  Bernstein,  188  App.  Div.  276,  176  N.  Y.  Supp.  820,  that 
such  an  allegation  does  not  constitute  a  defense,  and  that  an  action  in 
partition  may  be  maintained  where  one  of  the  tenants  in  common  is  a 
person  of  unsound  mind.  The  incompetency  of  one  of  the  defendants 
imposes  upon  the  court  the  duty  of  exercising  its  power  to  protect  the 
rights  of  the  incompetent,  as  pointed  out  in  the  opinion  just  cited; 
but  such  incompetency  presents  no  reason  why  the  property  snould  not 
be  partitioned,  but  may,  on  the  contrary,  make  it  necessary  and  de- 
sirable that  such  partition  should  take  place. 

The  second  defense  demurred  to  is  that  the  premises  of  which  par- 
tition is  sought  do  not  embrace  all  the  lands  within  the  .state  of  New 
York  owned  in  common  by  the  plaintiff  and  the  defendants,  and  that 
all  the  parties  interested  have  not  given  their  consent  to  the  separate 
partition  of  the  partiailar  property  described  in  the  complaint,  and  that 
no  order  of  the  court  has  been  obtained  to  that  effect.  Rule  65  of  the 
General  Rules  of  Practice  provides  as  follows: 

"Partition  to  Embrace  All  Lands  in  Common. — ^Where  several  tracts  or  par- 
cels of  land  lying  within  this  state  are  owned  by  the  same  persons  In  common, 
no  separate  action  for  the  partition  of  a  part  thereof  shall  be  maintained  with- 
out the  consent  of  all  the  parties  interested  therein,  or  without  the  special 
order  of  the  court,  made  on  notice  to  all  parties  who  have  appeared  in  the 
action,  to  be  obtained  before  application  for  the  relief  demanded  In  the  com* 

\9s»For  other  cases  see  same  topic  &  KETT-NUMBBR  In  all  Key-Numbered  Digests  6  Indexes 
184  N.Y.S.— « 


Digitized  by 


Google 


114  184  NEW  YORK  SUPPLBMENT  (Sup.  Ct. 

plaint;  and,  if  brought  without  Emch  a  consent  or  order,  the  share  of  tne 
plalntiif  may  be  charged  with  the  whole  cost  of  proceeding;  dud  where  in- 
fants are  interested',  the  complaint  shall  state  whether  or  not  the  parties  owned 
any  other  lands  in  common." 

In  Pritchard  v.  Dratt,  32  Hun,  417,  the  court  discussed  this  rule  and 
held  that  the  rules  of  court  do  not  give,  nor  can  they  take  away  or 
abridge,  a  right  of  action  secured  to  a  party  by  the  common  or  statu- 
tory law  of  the  land,  and  that  as  there  was  no  provision  in  the  statute 
relative  to  the  partition  of  lands  among  tenants  in  common,  which 
requires  that  all  the  lands  owned  by  the  parties  to  the  action  as  joint 
tenants  or  tenants  in  common  shall  be  embraced  in  one  suit,  it  was  be- 
yond the  power  of  the  court  to  deprive  a  party  of  the  right  so  conferred 
upon  him  by  statute. 

In  Beetson  v.  Stoops,  91  App.  Div.  185,  86  N.  Y.  Supp.  332,  the  con- 
trary view  obtained,  however,  and  it  was  held  that  an  action  for  par- 
tition will  only  lie  wliere  it  embraces  all  the  lands  possessed  by  the  par- 
ties as  tenants  in  common,  citing,  among  other  cases,  Matter  of  Moore, 
108  N.  Y.  280,  IS  N.  E.  369,  which  held  that  rules  of  court  made  un- 
der special  statutory  authority  have  the  force  and  effect  of  statutes. 

[2]  The  decisions  above  referred  to  were  made,  however,  before 
rule  65  was  amended  in  1910.  On  September  1,  1910,  the  words  "or 
without  the  special  order  of  the  court,  made  on  notice  to  all  parties 
who  have  appeared  in  the  action  to  be  obtained  before  application  for 
the  relief  demanded  in  the  complaint"  went  into  effect  by  amendment. 
I  think  it  quite  plain  that  the  prohibition  of  the  rule  can  no  longer  be 
regarded  as  absolute,  and  that  it  is  contemplated  that  an  action  embrac- 
ing only  part  of  the  lands  may  be  instituted  and  maintained,  the  only 
requirement  being,  in  the  absence  of  consent,  that  before  application  for 
the  relief  demanded  in  the  complaint  a  special  order  of  the  court  must 
be  obtained  on  notice  to  all  parties  who  have  appeared  in  the  action. 
In  order  that  the  plaintiff  may  obtain  the  relief  he  seeks,  such  an  order 
must  be  obtained,  and  it  is  stated  oh  his  behalf  that  the  purpose  is 
to  obtain  such  an  order. 

The  motion  to  sustain  the  demurrer  should  therefore  be  granted,  with 
$10  costs.    Settle  order  on  notice. 


(112  Misc.  Rep.  377) 

PEOPUS  T.  BYRNE. 

(Supreme  Court,  Special  Term  for  Motions,  Kings  County.    June,  1920.) 

Criminal  law  ^=>1073 — Certificate  of  reasonaUe  doubt  granted  on  ground  of 
unjust  conviction. 

Where  a  stranger,  who  saw  defendant  find  a  'gun,  attempted  to  take  it 
from  her,  and  they  were  both  arrested,  and  he  was  discharged,  and  de- 
fendant was  convicted  under  Penal  Law,  §  1897,  relating  to  dangerous 
weapons,  and  sentenced  for  three  years,  and  where  her  request  to  hare  him 
testify  in  her  behalf  was  denied,  and  her  motion  for  a  new  trial  was 
denied  by  a  divided  court,  a  certificate  of  reasonable  doubt  would  be 
granted,  in  view  of  Code  Cr.  Proc.  §  527,  authorizing  new  trials  where 
the  verdict  is  against  the  evidence  or  unjust. 

^=»For  other  cases  see  same  topic  &  KBY-KUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Dorothy  Byrne  was  convicted  and  sentenced  under  the  law  prohibit- 
ing the  carrying  and  use  of  dangerous  weapons,  and  she  moves  for  a 
certificate  of  reasonable  doubt.  Motion  granted,  and  petitioner  ad- 
mitted to  bail. 

See,  also, App.  Div. ,  185  N.  Y.  Supp.  154. 

Harry  E.  Lewis,  Dist.  Atty.,  of  Brooklyn,"  for  the  People. 

Belfer  &  Belfer,  of  Brooklyn  (Julius  S.  Belfer,  of  Brooklyn,  of 
counsel),  for  defendant. 

FA\yCETT,  J.  This  is  a  motion  for  a  certificate  of  reasonable 
doubt,  in  connection  with  the  defendant's  appeal  from  a  conviction  of 
a  violation  of  section  1897  of  the  Penal  Law  (Consol.  Laws,  c.  40), 
after  a  trial  in  the  Court  of  Special  Sessions. 

The  record  herein  shows  that  the  only  witness  for  the  people  was 
the  arresting  officer.  His  testimony  is  substantially  as  follows :  That 
on  March  10,  1920,  about  9:30  p.  m.,  at  Bergen  street,  near  Hoyt 
street,  Brooklyn,  N.  Y.,  he  saw  a  man,  James  Francis  Phillips,  trying 
to  pull  a  gun  out  of  the  defendant's  hand.  He  questioned  them.  They 
said  that  she  picked  up  the  gun,  and  that  he  was  trying  to  take  it  away 
from  her.  He  placed  both  of  them  under  arrest.  He  testified  to  noth- 
ing else  of  importance. 

The  defendant  was  the  only  witness  called  in  her  behalf.  Although 
she  requested  to  have  the  stranger,  James  Francis  Phillips,  called  in  her 
behalf,  that  privilege  was  denied  her.  She  had  no  other  witnesses, 
because  her  case  was  intended  to  be  adjourned  by  her  counsel,  who 
failed  to  appear,  as  he  was  engaged  elsewhere.  Her  testimony  is  sub- 
stantially as  follows :  While  waiting  for  a  Bergen  street  car,  her  atten- 
tion was  suddenly  attracted  to  a  shining  object  in  the  gutter.  She 
picked  it  up  and  examined  it,  when  a  stranger,  who  saw  her  pick  it  up, 
and  who  recognized  it  to  be  a  gun,  attempted  to  pull  it  away  from  her, 
when  an  officer  came  along  and  arrested  the  two  of  them.  The  man 
was  discharged  on  the  hearing  before  the  magistrate,  and  this  defendant 
was  held  for  trial  in  the  Court  of  Special  Sessions.  The  court  sentenc- 
ed defendant  to  the  Bedford  Reformatory,  where  she  may  be  con- 
fined for  3  years. 

Subsequently  a  motion  for  a  new  trial  in  the  interest  of  justice  was 
made  before  the  court,  composed  of  the  three  judges  who  tried  de- 
fendant, and  Mr.  Justice  Salmon,  dissenting  from  the  majority,  decided 
in  favor  of  a  new  trial. 

This  case  seems  to  come  under  the  rule  of  People  v.  Miles,  173  App. 
Div.  179,  158  N.  Y.  Supp.  819.  In  this  case  the  defendant  was  tried 
for  the  violation  of  section  1897  of  the  Penal  Law,  the  same  as  in  the 
case  at  bar.  The  sentence  of  the  court  in  that  case  was  1  year  and  4 
months.  In  the  case  at  bar  the  sentence  amounts  to  3  years.  The  de- 
fendant in  the  instant  case,  never  having  been  previously  convicted,  nor 
shown  to  have  possessed  the  revolver  under  any  other  circumstances 
than  as  testified  to  herein,  the  sentence  seems  tmjust.  The  reasoning  of 
the  court  in  the  case  of  People  v.  Miles,  supra,  is  peculiarly  applicable 
herein.    The  court  said : 

'*Whlle  the  courts  in  civil  actions  have  long  recognized  the  right  of  revers- 
ing JucU^entSf  because  they  were  for  inadequate  or  excessive  amounts,  there 
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appears  to  have  been  an  impression  among  the  members  of  the  bar  that  the 
judgment  in  a  criminal  case  could  not  be  disturbed  on  account  of  an  excessire 
sentence,  and  this  impression  has  been  so  far  controlling  that  many  an  act 
of  injustice  has  been  consummated  under  the  forms  of  law,  which  should  have 
been  righted  in  the  appellate  court;  many  an  unjust  sentence  has  been  en- 
dured, because  counsel  have  failed  to  invoke  the  powers  of  the  appellate 
tribunals  to  temper  individual  prejudices  with  judicial  discretion.  ♦  ♦  • 
Under  the  provisions  of  section  527  of  the  Ck)de  of  Criminal  Procedure  the 
court  is  authorized  on  appeal  to  grant  a  new  trial,  if  it  be  satisfied  that  the 
verdict  against  the  prisoner  was  against  the  weight  of  evidence  or  against 
law,  or  that  justice  requires  a  new  trial,  whether  any  exception  shall  have 
been  taken  or  not  in  the  court  below,  and  this  is  clearly  the  equivalent  of  the 
•pirovisions  of  sections  999  and  1317  of  the  CJode  of  Civil  Procedure,  in  so  far 
as  it  relates  to  the  judgment  ♦  ♦  •  An  appeal  from  a  judgment  brings 
up  the  question  whether  justice  has  been  done  in  the  particular  case,  and  an 
excessive  sentence,  a  sentence  which  is  unjust  in  its  relation  to  the  offense  for 
which  the  prisoner  has  been  convictedi  is  against  law  just  as  much  as  a  verdict 
of  a  jury  for  excessive  damages  in  a  civil  action  is  against  law.  The  law, 
theoretically  at  least,  is  founded  In  justice,  arid  an  injustice  is  against  law 
in  a  judicial  sense,  and  it  is  entirely  immaterial  whether  the  injustice  ap- 
pears in  the  sentence,  or  in  the  proceedings  leading  up  to  the  sentence." 

The  sentence  of  the  defendant  seems  to  be  so  out  of  proportion  to 
the  crime  for  which  she  was  convicted,  and  having  in  mind  that  the 
trial  court  was  divided  in  its  decision  on  the  motion  for  a  new  trial,  I 
entertain  a  reasonable  doubt  as  to  whether  the  conviction  should  stand. 

The  application  for  the  certificate  prayed  for  is  granted,  and  the 
court  will  admit  her  to  bail  in  the  sum  of  $500. 

Application  granted. 


(113  Misc.  Rep.  178) 

STONE  et  al.  V.  434  BROADWAY  REALTY  CORPORATION. 

(Supreme  CJourt,  Special  Term,  New  York  CJounty.     Octoher  1,  1920.) 

1.  Landlord  and  tenant  ^»86(1) — ^Agreement  to  execute  written  option  to 

extend  lease,  if  tenant  makes  alterations,  enforceable. 

An  agreement  between  landlord  and  tenant  that,  if  the  tenant  will  make 
certain  alterations  and  improvements,  the  landlord  will  execute  written 
option  to  extend  the  lease  on  stated  terms  for  an  additional  period,  is 
valid  and  enforceable,  when  performed  on  one  side,  as  by  the  tenant. 

2.  Vendor  and  porehaser  <&=»231(16) — ^Agreement  to  extend  lease  more  than 

3  years  must  be  reeorded  as  against  purcfaasera. 

Real  Property  Law,  §  290,  subd.  3,  and  section  291,  require  that  an 
agreement  by  a  landlord  to  extend  a  lease  for  5  years,  if  the  tenant  makes 
certain  alterations  and  improvements,  be  in  writing  and  recorded,  in 
order  to  be  valid  against  subsequent  purchasers  in  good  faith  and  for 
value. 

3.  Spediflc  performance  ^=»6 — Lack  of  mutuality  no  defense,  after  full  per- 

formance. 

Where  a  landlord  agreed  to  execute  written  option  to  extend  the  lease 
for  10  years,  if  the  tenants  would  make  certain  alterations  and  improve- 
ments, and  the  tenants  made  the  alterations,  the  landlord  cannot  defeat 
their  suit  for  specific  performance  on  the  ground  that  the  contract  was  not 
mutual  in  its  remedy. 

Action  by  Nathan  H.  Stone  and  Max  Schleimer  against  the  434 
Broadway  Realty  Corporation.    On  motion  by  defendant  for  order  sus- 
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taining  demurrer  interposed  to  the  first  cause  of  action  in  the  second 
amended  complaint.    Motion  denied. 

Morrison  &  Schiff,  of  New  York  City  (Samuel  W.  Dor f man,  of 
New  York  City,  of  counsel),  for  the  motion. 

Isaac  Gutman,  of  New  York  City  (Max  Schleimer,  of  New  York 
City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  cause  of  action  which  the  defendant  has  de- 
murred to  alleges,  shortly  stated,  that  the  defendant,  as  landlord,  oral- 
ly agreed  with  the  plaintiffs,  tenants,  that  if  the  plaintiffs,  wh6  were 
then  in  possession  as  tenants  of  the  premises  in  question,  made  various 
contemplated  additions,  improvements  and  alterations  to  the  demised 
premises,  the  defendant  would  give  them  an  option  to  extend  the  lease, 
on  certain  stated  terms,  for  an  additional  5  years,  and  would  reduce 
that  agreement  to  .writing.  It  is  further  alleged  that  the  plaintiffs  did 
the  work  on  the  premises  as  specified,  but  the  defendant  refused  to 
execute  the  written  agreement. 

[1]  There  is  no  dispute  in  the  briefs  on  the  point  of  the  power  of 
the  court  to  enforce  such  an  oral  agreement,  and  the  cases  hold  that 
such  an  agreement  is  valid  and  enforceable  when  performed  on  one 
side:  Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  273 ;  Cooley  v.  Lob- 
dell,  153  N.  Y.  596,  47  N.  E.  783;  Everdell  v.  Hill,  58  App.  Div.  151, 
68  N.  Y.  Supp.  719;  Schirmer  v.  RehiU,  57  Misc.  Rep.  439,  109  N.  Y. 
Supp.  745;  Brune  v.  Vom  Lehn,  112  Misc.  Rep.  342,  183  N.  Y.  Supp. 
360.  On  behalf  of  the  defendant  it  is  urged  that  the  action  for  specific 
performance  cannot  be  maintained  until  the  alleged  option  has  been 
exercised.  The  grievance  of  the  plaintiffs  is  not,  however,  that  the  de- 
fendant has  refused  to  give  them  a  lease  after  their  exercise  of  their  op- 
tion to  demand  such  an  extension.  Their  grievance  is  that  the  defend- 
ant will  not  perform  its  agreement  to  execute  a  writing  setting  forth  that 
option.  The  defendant  cites  the  case  of  Goldsmith  v.  Tolk,  138  App. 
Div.  287, 122  N.  Y.  Supp.  1051,  affirmed  203  N.  Y.  573,  96  N.  E.  1115, 
which  held  that  the  plaintiff  did  not  need  to  have  the  alleged  oral  con- 
tract of  guaranty  reduced  to  writing,  because  if  such  an  oral  contract 
existed  the  plaintiff  could  enforce  it  without  any  writing. 

[2]  In  the  present  case,  however,  the  remedy  at  law  is  not  adequate 
because  the  statute  requires,  as  I  construe  it,  that  an  agreement  of  this 
kind,  as  the  extension  provided  for  is  for  a  period  of  over  3  years,  must 
be  in  writing  (Real  Property  Law  [Consol.  Laws,  c.  50]  §  290,  subd. 
3)  and  recorded  (section  291)  in  order  to  be  valid  against  subsequent 
purchasers  in  good  faith  and  for  a  valuable  consideration.  In  support 
of  the  demurrer  reliance  is  placed  upon  the  rule  that  specific  perform- 
ance will  not  be  decreed  when  the  contract  is  not  mutual  in  its  remedy, 
and  Wadick  v.  Mace,  191  N.  Y.  1,  83  N.  E.  571,  is  cited  on  the  point 
among  other  cases.  The  opinion  in  that  case,  however,  calls  attention 
to  the  fact  that  the  rule  applies  only  to  executory  contracts.  If  the 
plaintiffs  here  had  sought  this  relief  before  they  had  performed  the 
contemplated  work  on  the  demised  premises,  the  case  would  fall  with- 
in the  rule. 


Digitized  by 


Google 


lis  184  NEW  YORK  SUPPLEMENT  (Sup  Ct 

[3]  But  before  they  brought  this  action  they  had  fully  performed 
all  that  was  to  be  performed  by  them  to  entitle  them  to  what  they 
now  seek,  and  the  contract  became  an  executed  one  for  the  purposes  of 
this  suit,  and  no  lone^er  falls  within  the  rule  or  the  reason  underlying 
the  rule  to  which  reference  is  made  above. 

The  motion  to  sustain  the  demurrer  should  therefore  be  denied  with 
$10  costs.    Settle  order  on  notice. 


(112  Misc.  Rep.  825) 

PEOPLE  ex  rel.  LEVERING  &  OARRIGUES  CO.  t.  LEO  et  aL 

(Supreme  CJourt,  Special  Term,  New  York  CJounty.    June,  1920.) 

Ceiiiwarl  ^»47--Motion  for  restraining  order  in  eerUorari  to  review  an  af- 
flrmanee  of  buil^Hng  superintendent's  order  denied. 

In  view  of  Labor  Law,  §  20,  as  amended  by  Laws  1913,  c.  492,  re- 
quiring the  completion  of  the  flooring,  or  the  filling  in  between  the  floors, 
or  the  laying  of  the  underflooring  on  each  story  as  the  building  progresses, 
and  Building  Code*  |  195,  containing  similar  provisions  as  to  flooring, 
and  where  an^  order  of  the  building  superintendent  under  Greater  New 
York  Charter,  §§  406,  411,  prohibiting  relator,  a  subcontractor,  from  pro- 
ceeding with  skeleton  steel  work  to  the  height  of  seven  stories  on  a 
building  in  which  no  floors  had  been  filled  in,  had  been  affirmed  by  the 
board  of  api)eal8,  without  modifying  it  as  permitted  by  section  719,  a  re- 
straining order  in  relator's  certiorari  would  be  denied. 

Certiorari  proceeding  by  the  People,  on  the  relation  of  the  Levering 
&  Garrigues  Company,  against  John  P,  Leo  and  others,  to  review  a 
decision  of  the  Board  of  Appeals  affirming  a  violation  order  of  the 
building  superintendent.  Relator's  motion  for  a  restraining  order 
denied. 

William  H.  Good,  of  Brooklyn,  for  relator. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City,  for  defendants. 

DONNELLY,  J.  This  is  a  motion  for  a  "restraining  order"  in  a 
certiorari  proceeding  to  review  a  decision  of  the  board  of  appeals, 
which  affirmed  by  a  vote  of  four  to  three  a  violation  order  of  Building 
Superintendent  Miller,  prohibiting  relator  from  proceeding  with  the 
erection  of  its  skeleton  steel  work  upon  tlie  Metropolitan  Life  Insur- 
ance Company's  Annex  Building,  Madison  Square.  A  writ  of  certio- 
rari has  been  allowed,  issued,  and  served,  returnable  on  June  15,  1920, 
before  this  court.  The  superintendent  of  buildings  has  been  added  as 
a  party  defendant  to  subject  him  to  the  effect  of  the  decision,  and  he 
appears  herein  without  objection. 

The  relator  is  a  steel  corporation,  and  as  subcontractor  under  the 
Fuller  Construction  Company  was  erecting  on  February  7,  1920,  the 
seventh  story  or  tier  of  the  16-story  building,  and  no  concrete  arches 
between  the  open  steel  floor  beams  had  been  erected  below  by  the  in- 
dependent contractors  whose  duty  it  was  to  erect  the  concrete  arches. 
At  that  date,  and  down  to  the  10th  of  May,  1920,  the  mechanics  and 
laborers  of  said  independent  contractors  were  absent  from  the  struc- 
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ture  on  account  of  labor  union  troubles.  The  superintendent  of  build- 
ings verbally  warned  the  relator's  officers,  when  the  violation  was  filed, 
that  if  they  disobeyed  the  violation  a  "stop  order"  would  issue.  The 
relator  obeyed  the  order  of  the  superintendent.  The  relator  then 
wrote  to  the  superintendent  of  buildings,  requesting  information  as  to 
the  respective  points  in  which  relator's  steel  work  violated  section  20 
of  the  Labor  Law  (Consol.  Laws,  c.  31)  and  section  195  of  the  Build- 
ing Code,  to  which  the  superintendent  replied  by  communication  dated 
March  22,  1920,  in  part  as  follows : 

"As  steel  ccrtmnas  are  ordinarily  fabricated  in  two  and  three  story  lengths, 
it  is  my  opinion  that  not  more  than  three  stories  of  steel  work  should  be  erected 
in  advance  of  that  part  of  the  steel  frame  in  which  the  arches  have  been 
placed.  This  interpretation,  I  think,  is  further  borne  out  by  the  fact  that  the 
law  (Labor  Law,  |  20)  before  its  amendment  in  1911  or  1913.  specified  the 
tiers  which  should  be  filled  in  as  the  building  progresses." 

From  this  order  the  relator  appealed  under  section  719  of  the  char- 
ter to  the  board  of  appeals.  The  corporation  counsel  was  present  and 
appeared  generally  for  the  superintendent  of  buildings.  The  board 
of  appeals  by  a  vote  of  four  to  three  sustained  the  action  of  the  su- 
perintendent of  buildings,  and  the  relator  takes  this  proceeding  to 
review  the  action  of  the  said  board. 

The  application  involves  primarily  the  construction  of  section  20 
of  the  Labor  Law  and  section  195  of  the  Building  Code,  and  the  re- 
lator contends  that  the  superintendent  of  buildings  had  no  power  to 
make  the  order  in  question,  which  commanded  the  relator  to  cease 
the  erection  of  steel  frames,  if  they  are  more  than  three  stories  in  ad- 
vance of  that  part  of  the  steel  frame  in  which  concrete  filled  arches 
had  been  placed,  nor  has  he  power  to  declare  it  a  violation  of  law  to 
fail  to  install  fireproof  arches  as  the  steel  construction  progresses. 
Section  20  of  the  Labor  Law  reads  as  follows : 

*^ Protection  of  Persona-  Employed  on  Buildings  in  Cities.  •  •  ♦  When 
constructing  buUdings  in  cities,  where  the  plans  and  specifications  require  the 
floors  to  be  arched  between  the  beams  thereof,  or  where  the  floors  or  filling  in 
between  the  floors  are  of  fireproof  maferial  or  brickwork,  shall  complete  the 
flooring  or  filling  in  as  tlie  building  progresses.  If  the  plans 'and  specifica- 
tions of  such  buildings  do  not  require  filling  in  between  the  beams  of  floors  with 
brick  or  fireproof  material  all  contractors  for  work,  In  the  course  of  construc- 
tion, shall  lay  the  underfiooring  thereof  on  each  story  as  the  buUding  pro- 
gresses." 

Prior  to  1913,  the  words  "shall  complete  the  flooring  or  filling  in 
as  the  building  progresses"  were  followed  by  the  words  *'to  not  less 
than  within  three  tiers  of  beams  below  that  on  which  the  iron  work 
is  being  erected."  This  latter  sentence  about  the  three  tiers  of  beams 
was  stricken  out  by  the  Laws  of  1913,  chapter  492.  Section  195  of 
the  Building  Code  reads  as  follows: 

^'Floors  to  he  FUled  in  or  Covered  Over,  if  the  floors  of  any  building  are 
to  be  of  fireproof  construction  the  floor  filling  shall  be  completed  as  the  buUd- 
ing progresses.  If  the  fioors  consist  of  wood  beams  the  under  flooring,  when 
double  flooring  is  to  be  used,  shall  be  laid  on  each  story  as  the  building  pro- 
gresses; when  double  floors  are  not  to  be  used,  the  floors  two  stories  below 
the  story  where  the  work  is  being  performed  sh&U  be  kept  planked  over.  If 
the  floor  beams  are  of  iron  and  steel,  the  entire  tier  of  iron  or  steel  beams  on 
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which  the  structural  iron  or  steel  work  is  being  erected,  except  such  spaces 
as  may  be  reasonably  required  for  the  proper  construction  of  such  iron  or 
steel  work,  and  for  the  raising  or  lowering  of  materials  to  be  used  in  the  con- 
struction of  such  building,  or  such  spaces  as  may  be  designated  by  the  ap- 
proved plans  for  stairways  and  shafts*  shall  be  thoroughly  planked  over^* 

It  is  conceded  that  at  the  time  of  the  issuance  of  this  order  by  the 
superintendent  of  buildings  the  relator  had  reached  a  height  of  seven 
stories,  and  that  said  building  was  entirely  open,  and  at  neither  of 
the  stories  had  the  floors  been  filled  in,  as  required  by  the  sections  above 
referred  to,  nor  had  any  protection  whatever  been  provided  for  the 
workingmen  engaged  in  and  upon  said  building.  In  construing  the 
provisions  of  section  20  of  the  Labor  Law,  as  amended,  regard  must 
be  had  to  the  mischief  which  the  amendment  was  supposed  to  correct. 
It  is  'apparent  that  the  three-tier  limitation  was  deemed  too  rigid,  and 
that  the  legislative  intent  in  making  this  amendment  was  to  remove 
the  limitation  of  the  distance  between  the  working  floor  and  the  filled 
in  arches  to  any  rigid  or  fixed  distance,  and  to  leave  the  regulation  of 
such  distance  to  the  sound  discretion  of  the  superintendent  of  build- 
ings, because  that  section  must  be  read  in  connection  with  section  406 
of  the  New  York  Charter,  which  gives  the  superintendent  exclusive 
jurisdiction,  subject  to  and  in  accordance  to  the  general  rules  and  reg- 
ulations to  be  established  by  the  board  of  standards  and  appeals,  of 
the  construction,  alteration,  and  structural  changes  in  and  removal  of 
buildings  and  other  structures  erected,  or  to  be  erected,  within  his 
borough,  with  power  to  appoint  subordinate  officers,  including  in- 
spectors, engineers,  etc.,  and  section  411  of  the  charter,  which  gives 
him  f)ower,  subject  to  the  provisions  of  law,  to  pass  upon  any  ques- 
tion relating  to  the  construction  and  alteration  of  all  buildings.  This 
was  the  view  taken  by  the  board  of  appeals  upon  the  hearing,  April 
27,  1920,  as  it  is  expressed  by  John  P.  Leo,  chairman  of  said  board, 
which  is  as  follows : 

"Chairman:  Gentlemen,  motion  before  you  to  reverse  the  decision  of  the 
superintendent  of  buildings  and  to  grant  the. appeal  and  set  aside  the  stop 
order  of  the  superintendent.  First,  before  voting,  I  want  to  say  that,  while 
I  have  sympathy  with  the  proposition  offered,  and  think  there  should  be  some 
way  to  permit  men  to  go  on,  yet  this  is  a  matter  peculiarly  within  the  province 
of  the  superintendent  of  buildings.  He  has  an  inspection  force,  it  is  up  to 
him  to  make  daily  inspections,  and  he  is  the  man  to  judge  if  there  is  necessity 
for  covering  or  not.  If  we  make  a  cast-iron  rule,  it  w^ill  be  a  hardship  to 
carry  it  out.  If  he,  the  superintendent,  says  it  is  unsafe  to  go  higher,  I 
think  his  order  should  be  sustained.  He  is  the  one  primarily  responsible  for 
it.  We,  without  inspectors  and  without  knowledge  of  conditions,  could  not 
say  that  the  stop  order  is  not  proper." 

The  commissioner  must  not  abuse  the  discretion  vested  in  him  by 
acting  capriciously  or  arbitrarily,  and  unless  his  action  is  arbitrary 
or  capricious  it  should  not  be  disturbed  by  injunction.  I  fail  to  find 
anything  arbitrary  or  capricious  in  the  action  of  the  building  su- 
perintendent in  the  instant  case.  As  a  matter  of  fact  his  discretion 
was  exercised  in  favor  of  the  relator  in  allowing  it  the  full  three-tier 
limitation.  An  appeal  may  be  taken  under  section  719  of  the  charter 
to  the  board  of  appeals  from  any  order,  requirement,  decision,  or 
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determination  made  by  him,  except  in  cases  specified  in  the  statute, 
which  have  no  application  to  this  case. 

It  is  provided  under  section  719,  subdivision  5,  that  where  there  are 
practical  difficulties  or  unnecessary  hardship  in  the  way  of  carrying 
out  the  strict  letter  of  the  law  the  board  of  appeals  shall  have  power 
in  passing  upon  appeals  to  vary  or  modify  any  rule  or  regulation,  or 
the  provisions  of  any  existing  law  or  ordinance  relating  to  the  con- 
struction, structural  changes  in,  equipment,  alteration,  or  removal  of 
buildings  or  structures  of  vaults  and  sidewalks  appurtenant  thereto, 
so  that  the  spirit  of  the  law  shall  be  observed,  public  safety  secured, 
and  substantial  justice  done.  While  it  is  true  that  this  section  vests 
the  board  of  appeals,  in  certain  cases,  with  the  power  to  vary  or  modify 
a  rule  or  regulation,  or  the  provisions  of  the  existing  law  or  ordinance 
relating  to  the  construction  of  buildings,  still  coupled  with  that  power 
is  the  injunction  tliat  the  spirit  of  the  law  shall  be  observed. 

The  board  of  appeals  has  not  refused  jurisdiction  herein,  as  claimed 
by  the  relator.  It  entertained  the  appeal,  and  had  it  seen  fit  might 
have  modified  the  order  by  a  provision  for  planking,  under  the  provi- 
sions of  section  195  of  the  Building  Code,  or  by  some  other  provi- 
sion, and  still  observe  the  spirit  of  the  law  which  is  the  protection  of 
persons  employed  on  buildings  in  cities.  The  board,  however,  decided 
that  in  the  instant  case  the  superintendent  of  buildings,  who  was  bet- 
ter equipped  to  handle  tiie  matter  because  of  the  facilities  for  inspec- 
tion at  his  disposal,  had  acted  wisely  and  within  his  discretion,  and  that 
it  would  not  modify  or  change  the  same.  The  court  should  not  sub- 
stitute its  judgment  for  that  of  the  board  in  the  absence  of  legal  error 
or  abuse.  I  fail  to  find  a  semblance  of  either.  The  restraining  order 
is  therefore  denied. 

Ordered  accordingly. 


(112  Misc.  Rep.  222) 

MORRIS  V.  SHEEHAN. 

FARLEY  V.  SAME. 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1920.) 

1.  Trusts  <@^2 — Law  of  state  of  deced^t's  residence  governed  deposits  in 

hank  in  trust  for  anotiier. 

In  an  action  to  determine  the  ownership  of  trust  funds  on  deposit  in  a 
savings  banlc  in  New  York,  in  trust  for  nieces  of  decedent,  residing  in 
Massachusetts,  the  law  of  Massachusetts  would  govern  as  a  matter  of 
comity  between  the  states,  and  where  no  public  policy  operated  in  favor 
of  the  claimants  residing  in  a  foreign  country. 

2.  Trusts  <S=>59(4) — Savings  bank  deposits,  made  In  trust,  viithout  notice  to 

benefldary,  held  revoked  by  depositor's  wilL 

Where  a  Roman  CathoUc  priest,  without  the  knowledge  of  his  two 
nieces,  residing  in  Ireland,  had  made  deposits  in  a  savings  bank  in  New 
York  City  in  trust  for  each  of  them,  there  was  only  a  tentative  and 
revocable  trust,  raising  merely  a  presumption  of  ownershipi  rebutted  by 
evidence  that  he  had  treated  the  deposits  as  his  own,  and  had  made  them  in 
that  form  to  obtain  interest,  and  the  conceded  law  that  the  absolute  in- 
terest was  in  htm  at  the  instant  of  his  death,  so  that  they  fell  into  the 
residue  given  by  his  will. 

^=9For  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Key«Nttm1>ered  Digests  &  Indexes 
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Suits  by  Bridget  Morris,  nee  Farley,  also  called  Bridget  Farrelly,  and 
by  Anne  Farley,  also  called  Anne  Farrelly,  against  a  savings  bank, 
to  determine  ownership  of  funds  deposited  therein  by  Francis  J.  Lynch, 
deceased,  in  which  John  T.  Sheehan,  as  ancillary  executor,  was  sub- 
stituted as  defendant,  through  interpleader.  Cases  tried  together,  and 
judgment  for  defendant  dismissing  them. 

Louis  Thompson,  for  plaintiffs. 

Nicholas  Dietz,  of  Brooklyn  (Luke  D.  Stapleton,  of  New  York  City, 
of  counsel),  for  defendant. 

FORD,  J.  These  are  two  actions  concerning  the  ownership  of  funds 
held  on  deposit  by  a  savings  bank  in  New  York. 

The  defendant  is  ancillary  executor  of  the  estate  of  Rev.  Francis  J. 
Lynch,  a  Roman  Catholic  priest,  who  died  a  resident  of  Massachusetts 
in  1907.  In  his  lifetime  the  testator  had  in  form  deposited  in  the  bank 
a  fund  in  trust  for  each  of  the  plaintiffs,  who  are  residents  of  Ireland 
and  nieces  of  the  testator.  They  had  no  knowledge  of  the  transactions 
before  his  death.  The  slight  evidence  to  the  contrary  is  of  too  little 
probative  value  to  merit  serious  consideration. 

The  plaintiffs  commenced  suit  against  the  bank  for  possession  of  the 
moneys,  and  the  ancillary  executor  was  substituted  as  defendant  through 
interpleader.  Both  cases  were  tried  together,  and  may  be  decided  as 
one,  since  they  involve  precisely  the  same  legal  principles  and  raise  iden- 
tical questions  of  law. 

[1,2]  First  to  be  determined  is  whether  the  law  of  Massachusetts  or 
that  of  this  state  controls.  The  plaintiffs  insist  that  the  ownership  of 
the  deposits  must  be  determined  by  the  law  of  this  state,  while  the  de- 
fendant contends  for  the  law  of  the  other  state  as  determining  the  ques- 
tion. 

Under  the  law  of  either  state  it  is  conceded  that  the  absolute  owner- 
ship of  the  funds  was  in  the  testator  until  the  instant  of  his  death.  Un- 
der the  law  of  Massachusetts  the  moneys  fell  into  his  residuary  estate, 
and  were  subject  to  disposal  by  his  will.  This  residuary  estate,  exclu- 
sive of  the  disputed  moneys,  amounted  to  upwards  of  $100,000,  con- 
stituting the  bulk  of  his  property,  and  was  given  by  his  will  to  the  bish- 
op of  his  diocese  as  a  corporation  sole  for  charitable  and  religious  pur- 
poses. 

There  is  no  public  policy  operative  in  favor  of  the  plaintiffs,  since  they 
are  residents  of  a  foreign  country.  By  comity  between  our  states,  it 
is  well  established  that  the  disputed  ownership  of  the  personal  property 
of  a  decedent  resident  in  another  state  is  determined  by  the  law  of  that 
state.  I  am  of  opinion  that  the  law  of  Massachusetts  must  be  held 
to  be  controlling  under  the  circumstances  of  these  cases. 

But  even  under  the  law  of  this  state  it  seems  to  me  the  defendant 
must  prevail.  Plaintiffs  rely  upon  the  case  of  Matter  of  Totten,  179 
N.  Y.  112,  71  N.  E.  748,  70  L.  R.  A.  711,^  1  Ann.  Cas.  900,  which  lays 
down  the  rule  concededly  applicable  to  this  controversy : 

"A  deposit  by  one  person  of  his  own  money,  in  his  own  name  as  trustee  for 
another,  standing  alone,  docs  not  establish  r.n  irrevocable  trust  during  the 
lifetime  of  the  depositor.    It  is  a  tentative  trust  merely,  revocable  at  will, 
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until  the  depositor  dies  or  completes  the  gift  in  his  lifetime  by  some  uneqniv* 
coal  act  or  declaration,  such  as  delivery  of  the  passbook  or  notice  to  the  bene- 
ficiary. In  case  the  depositor  dies  before  the  beneficiary,  without  revocation, 
or  some  decisive  act  or  declaration  of  disaffirmance,  the  presumption  arises 
that  an  absolute  trust  was  created  as  to  the  balance  on  hand  at  the  death  of 
the  depositor." 

Under  this  rule  the  facts  in  the  present  cases  raise  a  presumption  of 
ownership  merely.  But  a  presumption  is  not  conclusive.  It  may  be 
rebutted,  and  the  defendant  has  met  this  issue  squarely.  Indeed,  the 
long  trial  of  the  cases  was  almost  entirely  taken  up  with  this  phase  of 
the  controversy.  The  defendant  set  out  to  prove  that  the  testator  never 
intended  that  the  funds  on  deposit  should  pass  to  other  ownership, 
either  during  bis  lifetime  or  afterwards. 

It  is  shown  that  since  1869  the  testator  had  made  deposits  in  a  large 
number  of  savings  institutions  in  this  state,  as  well  as  in  Massachusetts, 
in  his  own  name  and  in  the  names  of  others.  Since  deposits  over  a 
limited  amount  in  one  person's  name  would  not  draw  interest,  it  was  the 
practice  of  the  decedent  to  open  another  account,  in  which  any  excess 
might  be  deposited  and  thus  made  to  earn  the  usual  savings  bank  re- 
turn. 

Separate  accounts  to  the  number  of  164  were  thus  opened  in  his  own 
name  and  nominally  as  trustee  for  numerous  relatives,  friends,  and  ac- 
quaintances. Sometimes  they  were  opened  and  active  long  after  the 
death  of  the  person  for  whose  benefit  they  in  form  stood.  In  one 
case,  at  least,  a  seemingly  fictitious  name  was  used.  At  all  times  and  in 
all  ways  the  testator  treated  all  these  deposits,  including  those  stand- 
ing in  the  names  of  the  plaintiffs,  as  his  own.  He  added  to  them,  drew 
from  them  both  principal  ai)d  interest,  closed  them,  opened  new  ac- 
counts with  the  moneys  so  withdrawn,  in  the  names  of  different  persons, 
and  never  seems  to  have  thought  of  ownership  or  color  of  intei^est  in 
any  of  the  accounts,  outside  of  himself  individually,  except  that  he  al- 
ways seems  to  have  regarded  the  funds  as  equitably  belonging  to  his 
church,  from  which  they  came  to  him.  He  so  repeatedly  declared  dur- 
ing his  lifetime.  The  terms  of  his  will  in  death  bear  out  the  sincerity  of 
these  professions  made  during  life. 

It  is  an  impressive  array  of  facts  which  the  defendant  adduces  in 
proof  of  the  absence  of  intention  to  give  these  particular  relatives  the 
funds  which  happened  to  be  deposited  in  their  names  at  the  time  of  his 
death.  The  conclusion  is  irresistible  that  he  never  intended  any  of  the 
deposits  to  pass  out  of  his  ownership  during  life  or  out  of  his  estate 
after  death.  The  presumption  of  ownership  in  the  plaintiffs  is  amply 
rebutted  even  under  the  law  of  New  York.       * 

As  to  the  objection  of  plaintiffs  to  the  receipt  of  evidence  tending  to 
show  the  practice  of  defendant  in  respect  of  his  multitudinous  bank  ac- 
counts after  the  two  deposits  in  question  were  made  and  as  to  the 
motion  to  strike  it  out,  it  was  received  as  the  basis  for  determining 
whether  there  ever  was  a  gift  made  by  the  testator,  not  in  derogation  ot 
any  previous  acts  or  words  of  his  constituting  such  gift.  The  gift 
could  not  be  complete  till  the  instant  of  his  death  in  any  event    All 
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his  acts  down  to  his  death  were  therefore  competent  as  tending  to 
show  that  there  had  never  been  a  gift. 

Judgment  will  be  granted  in  favor  of  the  defendants  dismissing  the 
complaint,  and  for  the  further  relief  prayed  for,  but  without  costs  in 
either  case. 

Judgment  accordingly. 


(112  Misc.  Rep.  331) 

CITY  OF  NEW  YORK  v.  BROOKLYN  &  MANHATTAN  FERRY  CO. 

(Supreme  Court,  Special  Term  for  Trials,  New  York  County,    June,  1920.) 

1.  Damages  <^^78(7) — Sum  named  to  be  paid  for  breadi  of  any  of  several 

covenants  will  be  treated  as  penalty. 

Where  a  contract  contains  several  covenants  of  different  degrees  of  Im- 
portance, and  a  sum  named  is  to  be  paid  on  the  breach  of  any  of  them^ 
even  the  least,  it  will  be  treated  as  a  penalty,  where  the  damages  result- 
ing from  breach  of  some  of  the  covenants  are  readily  ascertainable,  while 
damages  for  breach  of  the  other  covenants  are  not. 

2.  Damages  <S=>76— In  rase  of  doubt,  damages  will  be  construed  as  penalty. 

Where  it  is  doubtful  from  the  whole  agreement  whether  the  sum  named 
is  intended  as  a  penalty,  or  as  stipulated  damages,  it  will  be  treated  as  a 
penalty. 

3.  Damages  (&=»78(1) — ^Not  construed  partly  as  liquidated  damages  and  partly 

as  penalty. 

A  contract  cannot  be  interpreted  as  providing  for  liquidated  damages 
for  the  breach  of  some  of  its  provisions,  and  for  a  penalty  as  to  damages 
arising  from  the  breach  of  its  other  provisions. 

4.  Damages  <S=»81 — ^Provision  in  ferry  lease  requiring  deposit  as  security  for 

performance  construed  as  fixing  liquidated  damages. 

Where  a  ferry  lease  by  the  city  of  New  York  required  the  lessee  to  fur- 
nish a  surety  bond  approved  by  the  city  comptroller  in  the  sum  of  $50,000 
to  guarantee  the  continuance  of  the  ferry  service  for  the  term  of  10 
years,  and  the  lessee  gave  a  bond  for  that  amount,  recited  to  be  in  lieu 
of  surety,  and  as  collateral  security  for  its  performance  of  the  provisions 
of  the  lease  deposited  registered  corporate  stock  of  the  city  of  New  York 
of  the  face  value  of  $53,000,  and  discontinued  operation  3  years  before  the 
lease  expired,  the  bond  would  be  construed  as  providing  liquidated  dam- 
ages in  the  amount  of  $50,000  in  view  of  the  fact  that  the  public  were 
thereby  deprived  of  the  service  for  which  the  lease  was  solely  made,  and 
that  such  sum  was  not  an  unreasonable  amount 

Action  upon  a  lease  by  the  City  of  New  York  against  the  Brook- 
lyn &  Manhattan  Ferry  Company.    Judgment  for  plaintiff. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Josiah  A.  Sto- 
ver, of  New  York  City,  and  John  J.  Haggerty,  of  Brooklyn,  of  coun- 
sel), for  plaintiff. 

Gilbert  &  Gilbert,  of  New  York  City,  for  defendant. 

GA VEGAN,  J.  The  parties  entered  into  a  lease  by  which  the  city 
demised  to  the  ferry  company  for  a  term  of  10  years  with  renewal 
privileges,  certain  property  to  be  used  in  the  operation  of  two  ferries. 
As  rental  for  the  property  and  franchises  used  in  connection  with 
one  of  the  ferries  the  company  agreed  to  pay  the  city  $1  a  year,  and 

^spFor  other  cases  see  safiie  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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for  similar  property  and  rights  in  connection  with  the  other,  the 
Roosevelt  street  ferry,  the  company  agreed  to  pay  the  city  one-half  of 
what  is  referred  to  in  the  contract  as  "net  profits,"  payable  after  the 
expiration  of  each  year  of  operation,  and  .the  city  agreed  to  pay  the 
company  $11,000  per  month.  The  company  also  agreed  to  provide 
ferryboats  to  operate  the  ferries,  to  pay  certain  expenses  for  maintain- 
ing and  repairing  city  property  and  for  dredging,  to  build  and  main- 
tam  certain  structures  and  appurtenances,  and  to  reimburse  the  city 
for  damages  recovered  by  third  persons  under  stated  circumstances. 
In  the  preambles  to  the  agreement,  said  lease,  it  is  recited  that — 

"The  company  shaU  furnish  a  surety  bond,  approved  by  the  comptroller,  for 
fifty  thousand  doUars  ($50,000),  to  guarantee  the  continuance  of  the  ferry 
service  for  the  term  and  in  accordance  with  the  conditions  of  the  lease." 

The  relations  between  the  parties,  so  far  as  we  are  now  concerned, 
are  governed  by  the  agreement  referred  to,  dated  December  11,  1909, 
a  supplementary  or  modifying  agreement  of  April  29,  1911,  and  a  bond 
for  $50,000,  which  refers  to  both  and  reads,  in  part,  as  follows : 

"Now,  therefore,  the  conditions  of  this  obligation  are  such,  that,  if  the  said 
the  Brooklyn  &  Manhattan  Ferry  Company,  its  successors  and  assigns,  shall 
and  does  pay,  perform,  fulfill,  observe,  and  keep,  or  cause  to  be  paid,  performed, 
fulfilled,  observed,  and  6cpt,  each  and  every  of  the  covenants,  agreements, 
clauses,  terms,  and  conditions  in  said  lease  and  modification  agreement  con- 
tained,  on  its  part  to  be  paid,  performed,  fulfilled,  observed,  and  kept,  with- 
out fraud  and  delay,  and  particularly  that  if  the  Brooklyn  &  Manhattan 
Ferry  Ck>mpany  shall  well  and  truly  maintain  and  operate,  and  cause  to  be 
maintained  and  operated,  the  said  ferries  during  the  term  of  said  lease  and 
in  accordance  with  the  conditions  thereof,  then  this  obligation  shall  be  null 
and  void,  otherwise  to  remain  in  full  force  and  effect ;  and  in  lieu  of  a  surety 
to  this  obligation,  and  as  collateral  security  for  the  further  assurance  of  the 
faithful  performance  of  this  obUgation,  the  said  the  Brooklyn  &  Manhattan 
Ferry  Company  hereby  authorizes  the  comptroller  of  the  dty  of  New  York 
to  retain  the  said  registered  bonds  last  above  mentioned  and  described."' 

The  "collateral  security"  referred  to  as  "registered  bonds"  con- 
sists of  so-called  "registered  corporate  stock  of  the  city  of  New  York," 
of  the  face  value  of  $53,000,  and  in  the  preambles  to  the  bond  it  is 
recited  that  same  is  held  "as  security  for  the  faithful  performance  of 
the  covenants  and  conditions  of  said  lease  as  modified."  Defendant 
was  obligated  to  continue  operation  of  the  ferries  until  March  15, 
1921,  but  ceased  operating  them  on  June  1,  1918. 

Plaintiff  seeks  in  this  action  to  recover  $41,384.26  and  interest, 
which  it  is  now  conceded  should  be  credited  to  plaintiff ;  said  sum  being 
the  amoimt  of  half  of  what  the  contract  denominates  "net  profits"  for 
the  last  complete  year  of  operation.  The  answer  interposes  denials,  sev- 
eral defenses,  and  counterclaims.  First,  defendant  seeks  to  recover 
the  monthly  payment  of  $11,000  for  the  month  of  May,  1918;  sec- 
ondly, it  alleges  a  surrender  and  acceptance  of  the  lease  and,  substan- 
tially, demands  the  return  of  the  collateral  security  referred  to  above, 
after  the  satisfaction  therefrom  of  the  amount  found  to  be  due  to 
plaintiff.  By  its  reply  the  city  interposes  denials  and  several  defenses 
to  the  allied  counterclaims.  Among  other  matters,  the  city  alleges 
that  "the  paramount  consideration,"  and  that  which  induced  it  to  en- 
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ter  the  contracts  with  defendant,  was  defendant's  agreement  to  oper- 
ate the  ferries  for  the  full  term  of  10  years  for  the  convenience  of  the 
public ;  that  the  bond  was  furnished  to  guarantee  such  operation.  The 
city  contends  that  by  the  agreements  the  sum  of  $50,000  was  stipulated 
as  Uquidated  damages  in  the  event  that  defendant  should  cease  oper- 
ation of  the  ferries,  that  therefore  said  sum  is  due  the  city  as  liquidated 
damages,  and  that  it  has  a  lien  for  that  amount  on  the  security. 

1.  The  principal  question  to  be  determined  is  whether  the  parties 
stipulated  for  liquidated  damages.  It  is  nowhere  specifically  stated  in 
the  said  instruments  that  liquidated  damages  are  agreed  to,  and  in 
fact,  as  already  set  forth,  we  find  the  bond  states  that  the  collateral 
is  held  "as  security  for  the  faithful  performance  of  the  covenants  and 
conditions  of  said  lease  as  modified."  Ordinarily  such  language  is 
indicative  of  an  intention  that  the  stipulated  amount  is  to  be  regarded 
as  a  penalty  rather  than  as  a  stipulation  for  liquidated  damages.  It 
must  be  admitted  that  the  bond  does  not  in  clear  and  unmistakable 
language  support  the  city's  contention.  But,  in  the  absence  of  pro- 
visions which  would  leave  no  doubt,  the  intention  of  the  parties  as 
to  whether  or  not  liquidated  damages  were  provided  in  certain  con- 
tingencies must  be  ascertained  by  reference  to  the  subject-matter  as 
well  as  to  the  language  of  the  agreements.  And  we  must,  in  such 
case,  also  look  to  the  situation  which  the  agreements  show  the  parties 
intended  to  meet,  and  the  surrounding  circumstances  which  are  thus 
shown  to  have  been  within  their  mutual  contemplation.  As  we  are, 
in  discussing  this  point,  considering  what  damages  should  be  imposed 
on  defendant  for  its  failure  to  continue  to  operate  the  ferries,  we  must 
be  governed  by  what  we  determine  the  parties  intended  would  be 
the  consequences  in  case  of  such  a  breach  by  defendant.  Did  they 
intend  that  the  defendant,  if  it  found  the  ferries  unprofitable,  might 
abandon  their  operation  at  any  time  without  thereby  rendering  itself 
liable  to  damages,  though  operation  of  the  ferries  was  the  end  contem- 
plated by  the  agreements  and  what  defendant  undertook  to  provide? 
Defendant  stresses  the  fact  that  it  contracted  various  undertakings 
subsidiary  to  such  operation.  But  we  must  not  lose  sight  of  the  fact 
that  they  were  so  subsidiary ;  that  but  one  thing  was  sought  by  plain- 
tiff, and  undertaken  by  defendant,  operation  of  the  ferries. 

[1]  There  are  several  fairly  well  established  rules  of  construction, 
which  may  be  applicable  to  this  situation  and  which,  if  applied,  would 
tend  for  a  construction  favorable  to  defendant's  view,  that  the  parties 
did  not  stipulate  for  liquidated  damages,  and  that  the  bond  provides 
merely  a  "penalty" — that  is,  security  for  performance  and  for  the 
payment  of  such  actual  damages  as  can  be  proved.  It  is  to  be  noted 
that,  while  the  agreement  of  December,  1909,  recites  that  the  company 
will  furnish  a  "surety  bond"  to  guarantee  the  continuance  of  the  ferry 
service,  the  condition  of  the  bond  provides  that  it  shall  perform  each 
and  every  of  the  terms  and  conditions  of  the  agreements,  and  particu- 
larly that  it  shall  maintain  and  operate  the  ferries  during  the  term. 

"  •  ♦  ♦  Where  a  contract  contains  several  covenants  of  different  degrees 
of  importance,  and  the  sum  named  is  to  be  paid  for  the  breach  of  any  of 
them,  even  the  least,  It  will  be  treated  as  a  penalty.    ♦    •     ♦    This  rule  ap- 
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piles  *  •  *  where  the  damages  which  would  result  from  a  breach  of  some 
of  the  stipulations  are  readily  ascertainable,  while  others  are  not.  ♦  •  •  " 
8  R.  C.  L.  571,  Damages,  §  120 ;   Lansing  v.  Dodd,  45  N.  J.  Law,  525. 

On  the  other  hand,  it  is  to  be  remembered  that  the  rule  is  only  one 
of  construction,  and  that  it  may  be  inapplicable  to  a  particular  situation. 
Counsel  for  the  city  call  attention  to  the  discussion  in  Springwells 
Township  v.  Detroit,  P.  &  N.  Ry.,  140  Mich.  277,  103  N.  W.  700,  which 
is  in  point.  After  citing  cases  in  the  same  state  (Michigan),  where  the 
rule  referred  to  was  applied,  the  opinion  continues  ( 140  Mich,  at  pages 
279,  280,  103  N.  W.  at  page  701) : 

"This  rule  of  construction  is  wise  and  salutary  as  applied  to  contracts  be- 
tween private  parties,  and  haa  frequently  been  approved  by  this  court.  But  as 
to  contracts  between  munldpaUtics  acting  in  ^eir  governmental  capacities 
and  public  service  corporations,  where  the  contracts  are  affected  by  a  public 
Interest,  the  application  of  the  rule  must  obviously  be  modified  by  the  widely 
different  status  of  the  parties." 

And  again : 

"The  construction  of  a  line  of  railway  was  the  prominent  thing  in  the 
minds  of  the  parties.  The  weight  of  the  rails,  the  gauge,  the  planking  at  cross- 
ings, and  other  details  of  construction,  were  merely  the  elements  which  were 
descriptive  of  and  went  to  make  up  the  completed  whole.  The  bond  in  suit  was 
Intended  to  enforce  a  substantial  performance  of  the  contract  for  the  benefit 
of  the  inhabitants  of  Springwells«  and  for  that  purpose  provided  for  damages 
in  default  of  such  performance.  The  status  of  the  partlei^  aud  the  fact  that 
otherwise  no  damages  would  be  ascertainable,  warrant  tfie  construction  that 
the  parties  intended  the  provision  for  $10,000  as  Uquldated  damages  for  a 
substantial  failure  to  i)erform  the  entire  contract,  rather  than  as  a  penalty  to 
secure  the  exact  performance  of  each  separate  provision  for  construction." 

[2]  Another  rule  applied  in  these  cases  is  stated  in  Lansing  v.  Dodd, 
supra,  45  N.  J.  Law,  529,  thus : 

"Where  it  is  doubtful,  from  the  whole  agreement,  whether  the  sum  named 
is  intended  as  a  penalty  or  stipulated  damages,  it  will  be  construed  as  a  pen- 
alty." 

[3]  There  is  also  authority  for  the  proposition  that  a  contract  can- 
not be  interpreted  as  providing  for  liquidated  damages  for  the  breach 
of  some  of  its  provisions  and  for  a  penalty  in  reference  to  damages 
flowing  from  the  breach  of  its  other  provisions. 

Again,  the  city,  while  asserting  there  is  a  stipulation  for  liquidated 
damages,  in  the  sum  of  $50,000,  to  cover  the  contingency  of  defendant's 
abandoning  the  ferries,  claims  that  it  is  entitled,  not  only  to  that 
stipulated  sum  to  cover  that  default,  but  also  to  a  judgment  for  half 
the  profits  of  1917,  which  were  not  paid  to  it.  It  is  easy  to  take  a  point 
of  view  from  which  these  two  claims  can  be  regarded  as  inconsistent, 
that  the  city  claims,  both  that  there  has  been  a  stipulation  for  liquidated 
damages  in  the  sum  of  $50,000,  and  that  the  court  should  render  a  de- 
cision which  implies  that  it  is  entitled  to  recover  $50,000,  plus  its  half 
of  said  profits,  a  total  of  $91,384.26. 

[4]  I  have  given  due  consideration  to  the  foregoing  points  and  the 
other  points  advanced  by  defendant,  and  they  have  had  very  great 
weight  with  me  as  tending  to  sustain  defendant's  position.  Neverthe- 
less, I  am  convinced  the  record  shows  the  city  should  prevail  in  its 
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contention  that  the  parties  intended  the  defendant  could  not  abandon 
operation  of  the  ferries  for  a  substantial  part  of  the  term,  without  for- 
feiting $50,000  to  the  city  for  that  breach.  It  is  true  that  questions 
might  have  arisen  as  to  whether  a  failure  to  operate  for  one  day,  or  a 
week,  or  several  months,  would  have  the  same  eflfect ;  and,  to  sustain 
my  view,  it  seems  necessary  to  find  that  the  parties  intended  that  the 
bond  should  in  some  respects  be  construed  as  providing  merely  for  a 
penalty,  and  in  other  respects  as  providing  for  liquidated  damages. 
But  if  that  was  the  intention  of  the  parties,  and  if  the  record  demon- 
strates that  they  so  intended,  no  rules  of  construction  shall  be  allowed  to 
defeat  their  purpose. 

The  controlling  point  of  view  is  the  entire  situation,  including  the 
surrounding  circumstance^hs  indicated  above.  To  secure  ferry  service 
for  the  public  the  city  contributed  the  use  of  property  of  immense  value, 
went  to  great  preliminary  expense,  and  agreed  to  pay  defendant  large 
sums,  a  total  of  $1,320,000  during  the  agreed  term,  regardless  of  wheth- 
er the  result  of  operation  of  the  Roosevelt  street  ferry  would  or  would 
not  be  such  that  its  money  would  be  returned.  There  was  just  one 
thing  to  be  accomplished,  ferry  service.  All  else  in  the  contracts  was 
subordinate  to  securing  that  service.  It  went  without  saying  that,  if 
the  ferries  proved  profitable,  they  would  not  be  abandoned.  If  they 
proved  unprofitable,  the  city  was  nevertheless  required  to  contribute 
money  each  month.  Evidently  the  public  authorities  had  decided  to 
secure  the  service,  even  at  a  maximum  direct  loss,  so  far  as  its  treasury 
was  concerned,  to  the  city. 

Having  assumed  a  risk  which,  as  the  record  demonstrates,  was  to  re- 
sult in  such  loss,  was  it  the  intention  that  the  defendant  would  be  free 
to  quit  at  any  time,  without  making  any  compensation  for  its  failure  to 
supply  the  one  thing  which  it  agreed  to  supply  for  10  years?  It  being 
probable  that  defendant's  abandonment  of  the  contract,  should  it  prove 
not  to  be  profitable,  would  result  in  a  pecuniary  gain  to  the  city,*  was  it 
not  the  intention  that  the  bond  should  be  held  over  defendant  to  se- 
cure operation  for  the  benefit  of  the  public?  The  agreement  of  De- 
cember, 1909,  recited  that  the  bond  should  be  furnished  "to  guarantee 
the  continuance  of  the  ferry  service  for  the  term.  *  *  *  *»  And 
the  bond  provides  that  it  is  given  "particularly"  to  secure  defendant's 
maintenance  and  operation  of  the  ferries  during  the  term  of  the  lease. 
That  recital  in  the  contract  and  that  provision  in  the  bond  can  have  no 
effect,  unless  the  parties  intended  a  stipulation  for  liquidated  damages 
on  defendant's  abandonment  of  operation  for  a  substantial  part  of  the 
term;  for,  as  stated,  that  abandonment  would  not  take  place  if  the 
ferries  paid  and  meant  a  gain,  and  not  a  loss,  in  money,  to  the  city, 
and  in  any  event  the  loss  to  the  public  resulting  therefrom  could  not 
be  calculated  in  money. 

Defendant  assumes  that  there  was  no  loss,  that  it  is  a  case  of  nominal 
damages.  It  seems  to  me  the  situation  here  permits  of  no  such  asser- 
tion. The  representatives  of  the  public  planned  to  have  the  service.  To 
secure  it  they  had  the  city  undertake  large  expense,  and  had  it  band 
over  to  defendant,  for  10  years,  exceedingly  valuable  property ;  and  de- 
fendant, knowing  all  that,  undertook  to  supply  the  service.     Under 
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such  circumstances  it  was  not  within  the  contemplation  of  the  parties 
that  the  defendant  was  left  free  to  stop  the  service,  and,  on  an  assump- 
tion that  there  was  no  loss  to  the  public,  because  there  was  no  pecuniary 
loss  to  the  city,  escape  liability  for  the  breach.  In  its  briefs  defendant 
relies  on  cases  where  public  contracts  had  been  substantially  performed, 
and  where  the  courts  refused  to  allow  forfeiture  of  stated  sums  to  cover 
mere  nominal  damage.  Its  whole'  position  here  is  faulty,  because  it 
fails  to  realize  that  this  is  not  a  case  where  the  damages  can  be  regard- 
ed as  nominal.  The  service  having  been,  abandoned  nearly  three  years 
before  the  expiration  of  the  term,  the  breach  resulted  in  substantially 
depriving  the  public  of  the  one  object  of  the  .undert^ings  of  the  piir- 
ties.  While  the  loss  to  the  public  is  not  capable  of  ascertainment  it 
cannot  be  regarded  as  merely  nominal.  Considering  the  obligations 
assumed  by  the  city,  the  expense  it  went  to,  the  property  and  moneys 
contributed  by  it,  and  the  result  to  be  accomplished,  $50,000  was  not  an 
unreasonable  sum  to  fix  as  damages  for  a  substantial  failure  to  supply 
the  service. 

2.  As  to  the  item  of  $11,000, 1  will  find  for  the  defendant. 

Judgment  accordingly. 


(112.  Misc.  Bep.  242) 

PATERNO  INTESUNG  CORPORATION  v.  KATZ.* 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1920.) 

1.  Evidenee  ^»14— -Housing  eongestloD  in  New  York  City  Judicially  known. 

The  courts  will  take  judicial  notice  that  housing  conditions  in  the  city 
of  New  York  are  congested. 

2.  Landlord  aad  tenant  <S=»218— Statute  as  to  oppressive  rent  not  applicable  to 

pre-exIstiE^  leases. 

Laws  1920,  c.  136,  making  unreasonable  and  oppresslre  agreements  for 
rent  a  defense  in  a  landlord's  action  for  rent  held  not  to  apply  to  a  lease 
of  premises  in  the  city  of  New  York,  made  before  April  1,  1920,  when 
the  statute  became  operative. 

Action  by  the  Patemo  Investing  Corporation  against  Jacob  Katz. 
On  plaintiffs  motion  for  judgment  on  the  pleadings.    Motion  granted. 

Stoddard  &  Mark,  of  New  York  City  (G.  L.  Ingraham,  of  New- 
York  City,  of  counsel),  for  plaintiff. 

H.  C.  Manheim,  of  New  York  City,  for  defendant. 

LEHMAN,  J.  The  complaint  herein  alleges  the  making  of  a  writ- 
ten agreement  on  or  about  June  5,  1919,  for  the  lease  of  certain  prem- 
ises for  a  term  commencing  on  October  1,  1919,  and  ending  on  Sep- 
tember 30, 1921,  at  the  yearly  rental  of  $2,300,  payable  in  equal  monthly 
installments,  and  that  an  installment  of  rent  amounting  to  $191.66 
became  due  and  payable  on  the  1st  day  of  April,  1920,  but  no  part 
thereof  has  been  paid.  The  defendant  admits  all  the  allegations  of  the 
complaint,  except  the  legal  conclusion  that  the  rent  is  due  and  payable. 
Concededly  this  denial  raises  no  issue,  but  the  answer  alleges  as  a  de- 
fense that  the  rent  for  which  the  action  is  brought  is  "unjust  and  un- 
reasonable, and  the  agreement  under  which  the  same  is  sought  to 
be  recovered  is  oppressive,"  and,  in  support  of  this  statement,  the  de- 
fendant sets  forth  that  prior  to  October  1,  1919,  the  rent  paid  to  the 

•Order  affirmed  —  App.  DIt.  — ,  183  N.  T.  Supp.  954. 
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plaintiflF  for  the  same  premises  under  a  written  lease  for  the  previous 
year  was  $1,350  per  annum  and  that  the  rent  of  the  demised  premises 
has  been  increased  by  agreement  more  than  25  per  centum  over  the 
rent  as  it  existed  one  year  prior  to  the  date  of  the  agreement  under 
which  rent  is  sought  to  be  recovered  in  this  action  and  as  it  existed  one 
year  prior  to  the  1st  day  of  October,  1919.  The  defendant  claims 
that  these  facts  constitute  a  defense  under  the  provisions  of  chap- 
ter 136  of  the  Laws  of  1920.  The  defendant  as  a  counterclaim  also 
seeks  under  similar  allegations  to  recover  the  difference  between  the 
monthly  payments  made  on  the  1st  day  of  each  month  from  October 
to  May  at  the  rafe  of  $191.66  and  the  "fair  and  reasonable  rent"  for 
the  said  premises.  The  plaintiff  has  replied  to  the  counterclaim,  and 
has  now  moved  for  judgment  on  the  pleadings. 

At  the  arigument  the  defendant's  attorney  admitted  his  inability  to 
show  any  legal  basis  for  his  counterclaim.  If  the  statute  applies  to 
agreements  made  in  June,  1919,  then  the  agreement  was  presumptively 
unjust,  unreasonable,  and  oppressive.  Even  if  that  be  so,  the  agree- 
ment was  nevertheless  not  forbidden  by  law,  and  the  defendant  has  not 
endeavored  to  be  released  from  its  obligations  or  to  give  up  its  benefits, 
but,  on  the  contrary,  until  April  1,  1920,  the  defendant  received  the 
stipulated  consideration  and  paid  the  stipulated  amount  of  rent.  .The 
plaintiff  had  a  right  to  make  the  agreement,  and  to  demand  and  receive 
the  rent  on  the  1st  day  of  each  month.  The  rent  then  became  its  prop- 
erty, lawfully  obtained,  and  lawfully  retained.  The  Legislature  has  no 
power,  and  has  claimed  no  power,  to  deprive  the  plaintiff  of  this  prop- 
erty, and  Jo  transfer  it  to  the  defendant  after  the  defendant  has  paid  it 
over  under  no  mistake  of  fact,  no  misrepresentation,  and  in  accordance 
with  a  legal  and  binding  contract,  and  in  return  for  a  stipulated  con- 
sideration. If  the  Legislature  had  attempted  to  pass  a  law  which  would 
give  the  defendant  a  right  of  action  against  the  plaintiff  for  moneys 
properly  received  under  a  claim  at  that  time  enforceable  in  a  court 
of  law,  its  acts  would  have  been  outside  of  its  constitutional  powers 
beyond  any  possible  argument.  The  Legislature  has,  however,  not 
expressly  provided  that  a  tenant  shall  have  a  right  of  action  to  recover 
rent  paid,  and  it  would  be  absurd  to  hold  that  the  Legislature  intended 
to  give  such  right  of  action  by  implication  in  cases  where  it  was  with- 
out power,  and  where  its  action  would  be  subversive  of  all  constitution- 
al principles. 

The  questioft  whether  the  facts  alleged  set  forth  a  good  defense  re- 
quires more  consideration.    The  statute  provides  that: 

"Section  1.  Unjust,  unreasonable  and  oppressive  agreements  for  the  pay- 
ment of  rent  having  been  and  being  now  exacted  by  landlords  from  tenants 
under  stress  of  prevailing  conditions  whereby  the  freedom  of  contract  has 
been  impaired  and  congested  housing  conditions  resulting  therefrom  have 
seriously  affected  and  endangered  the  public  welfare,  health  and  morals' in 
certain  cities  of  the  state,  and  a  public  emergency  existing  In  the  judgment 
of  the  Legislature  by  reason  thereof,  It  shall  be  a  defense  to  an  action  for 
rent  accruing  under  an  agreement  for  premises  in  a  city  of  the  first  cdass 
or  in  a  city  in  a  county  adjoining  a  city  of  the  first  class  occupied  for 
dwelling  purposes,  other  than  a  room  or  rooms  In  a  hotel,  lodging  house  or 
rooming  house,  that  such  rent  is  unjust  and  unreasonable  and  that  the 
agreement  under  which  the  same  is  sought  to  be  recovered  is  oppressive. 
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"Sec.  2.  Where  it  appears  tliat  the  rent  has  been  increased  more  than 
twenty-flye  per  centum  over  the  rent  as  it  existed  one  year  prior  to  the  time 
of  the  agreement  under  which  the  rent  is  sought  to  be  recoyered,  such  agree- 
ment shall  be  presumptively  unjust,  unreasonable  and  oppressive.*' 

[  1  ]  If  in  fact  an  emergency  exists  and  conditions  have  arisen  ''which 
seriously  aifected  and  endangered  the  public  welfare,  health  and 
morals  in  the  city  of  New  York"  it  was  not  only  the  right,  but  the  duty 
of  the  Legislature  to  pass  statutes  which  would  tend  reasonably  to  cor- 
rect the  conditions  and  remove  the  danger  to  the  public  welfare,  health, 
and  morals.  The  fact  that  housing  conditions  are  congested  is  so  well 
known  that  the  courts  might  well  take  judicial  notice  of  it,  and  certain- 
ly have  no  right  to  nullify  the  declaration  of  the  Legislature  that  such 
conditions  exist.  The  Legislature  has  passed  this  statute  to  remedy 
in  part  this  condition  and  the  court  must  now  consider  whether  the 
statute  was  intended  to  cover  cases  where  the  rent  was  payable  under  a 
lease  made  before  the  act  was  passed,  and,  if  so,  whether  the  act  was 
constitutional.. 

[2]  It  is  to  be  noted  that  the  act  does  not  expressly  provide  that  it 
shall  apply  to  leases  for  a  definite  term  made  before  April  1,  1919,  and 
though  the  act  is  general  in  form  and  sufficiently  broad  to  cover  all 
agreements  made  before  as  well  as  after  the  date  of  the  statute,  the 
courts  should  not  construe  it  as  applying  to  contracts  for  a  definite  term 
made  before  that  date,  unless  the  intention  of  the  Legislature  to  include 
such  contracts  is  clear. 

"The  general  rule  is  that  statutes  are  to  be  construed  as  prospective  only. 
27  Halsbury's  Laws  of  England,  p.  159.  It  takes  a  clear  expression  of  the 
legislative  purpose  to  justify  a  retroactive  application."  Jacobus  v.  Colgate, 
217  N.  Y.  235,  240,  111  N.  B.  837,  838  (Ann.  Cas.  1917F. 


In  the  statute  now  under  consideration  I  find  no  such  clear  expres- 
sion of  intention,  and  it  does  not  even  appear  that  the  inclusion  within 
the  statute  of  past  contracts  would  tend  to  relieve  the  conditions  which 
in  the  opinion  of  the  Legislature  are  harmful  to  the  public.  It  may 
be  that  a  prohibition  placed  upon  a  landlord  against  entering  into  con- 
tracts in  the  future  at  more  than  a  reasonable  rental  might  place  land- 
lord and  tenant  upon  a  more  equal  footing,  and  thereby  tend  to  fairer 
contracts  between  the  parties,  and  possibly  a  reduction  of  rent  on  all 
dwellings  to  a  reasonable  figure,  and  might  tend  to  relieve  the  present 
unhealthy  congestion  to  at  least  a  small  degree  by  distributing  the  pos- 
sible tenants  upon  a  more  equable  basis  among  the  available  apartments ; 
but  it  is  somewhat  difficult  to  see  how  a  law  which  would  permit  a 
tenant  to  retain  his  dwelling  and  interpose  as  a  defense  to  an  action  for 
rent  that  his  contract  was  unreasonable  or  oppressive,  where  the  con- 
tract was  made  before  the  Legislature  had  declared  that  an  emergency 
existed,  would  in  the  slightest  degree  tend  to  restore  freedom  of  con- 
tract for  the  future,  or  to  relieve  the  present  congestion.  It  would  im- 
pair the  tenant's  obligation  under  the  contract  for  the  tenant's  financial 
benefit,  but  it  would  apparently  have  no  other  effect. 

A  fundamental  principle  of  our  government,  embodied  in  our  federal 
Constitution,  is  that  the  obligations  of  contracts  lawfully  made  must  be 
protected,  and  the  states  are  expressly  forbidden  from  passing  laws 
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which  impair  the  obligations  of  contracts.  It  is  true  that  parties  can- 
not, by  contract,  obtain  a  vested  right  to  injure  the  public  or  divest  the 
Legislature  of  its  power  to  enact  laws  for  the  protection  of  the  public 
or  the  advancement  of  the  general  welfare ;  but  the  sanctity  of  contrac- 
tual obligations,  lawful  in  themselves,  must  be  preserved,  and  the  Leg- 
islature cannot  give  to  a  party  to  a  contract,  binding  when  made,  an 
option  to  tender  in  satisfaction  of  his  contractual  obligation  an  amount 
smaller  than  he  agreed  to  pay.  The  Legislature  of  the  state  of  New 
York  has  in  the  past  been  as  vigilant*  as  the  courts  in  protecting  the 
sanctity  of  contracts,  and  there  is  nothing  in  the  present  statute  to 
show  that  the  Legislature  intended  in  this  instance  to  exceed  the  clear 
limitations  of  its  authority.  It  neither  could  nor  intended  to  impair 
the  obligation  of  contracts  entered  into  before  the  law  was  passed,  by 
permitting  a  tenant  to  interpose  as  a  defense  to  a  contract  that,  though 
binding  when  made,  its  terms  are  onerous  and  oppressive.  It  is  quite 
evident  that  the  legislative  intent  was  to  provide  that  in  all  tenancies 
created  after  April  1,  1920,  or  continued  or  renewed  either  by  agree- 
ment or  by  operation  of  law,  there  must  be  an  implied  term,  that  the 
tenant  may  urge  as  a  defense  that  the  rent  reserved  is  unjust,  unrea- 
sonable, and  oppressive,  and  the  constitutionality  of  that  statute  is  not 
in  any  way  involved  in  the  decision  of  this  motion. 

Plaintiff's  motion  for  judgment  is  therefore  granted,  with  $10  costs. 

Motion  granted,  with  $10  costs.    • 


(112  Misc.  Rep.  207) 

AppUeation  of  CATALONIAN  NATIONAUST  CLUB  OF  NEW  YORK. 

(Supreme  Ck>urt,  Special  Term,  New  York  County.    Janet  1920.) 

Clubs  ^=>^ — Ceriiflcato  of  incorporation  denied  dub  oiiganiied  to  perpetuate 
Catalonian  culture,  etc 

On  an  application  of  the  Catalonian  Nationalist  Club  of  New  Tork  for 
approval  of  Its  certificate  of  incorporation  as  a  membership  corpora- 
tion, where  the  certificate  stated  that  its  object  was  to  make  a  center  of 
representation  in  North  America  of  Catalonian  culture  and  of  the  legiti- 
mate national  aspirations  of  Catalonia,  to  diffuse  information  thereof,  and 
to  strengthen  the  bonds  of  brotherhood  among  Catalonians  of  New  York 
and  its  vicinity,  would  be  denied,  as  its  object,  if  executed,  might  result  to 
the  detriment  of  American  Interests. 

Application  by  the  Catalonian  Nationalist  Club  of  New  York  for  ap- 
proval of  its  certificate  of  incorporation  as  a  membership  corporation. 
Application  denied. 

WHITAKER,  J.  This  is  an  application  to  the  court  for  its  approval 
of  the  certificate  of  incorporation  of  the  "Catalonian  Nationalist  Club 
of  New  York,  Incorporated."  The  objects  of  the  proposed  corporation, 
as  stated  in  the  certificate,  are  as  follows : 

"The  particular  objects  for  which  £Bis  corporation  Is  formed  are  to  be  a 
center  of  representation  in  North  America  of  Catalonian  culture  and  of  the 
legitimate  national  aspirations  of  Catalonia ;   to  divulge  and  diffuse  true  in- 
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formation  and  explanation  thereof;  to  afford  opportunities  fbr  social  Inter- 
course and  strengthen  the  bonds  of  solidarity  and  brotherhood  among  the 
Catalonlans  and  Catalonian-speaking  persons  in  New  York  and  its  vicinity, 
and  to  promote  and  extend  relations  with  Catalonian  organizations  of  like 
purpose  in  this  and  other  lands ;  and  generally  in  all  lawful  and  proper  ways 
to  promote  the  principles  of  self-determination  of  nationalities  as  applying 
to  the  emancipation  of  Catalonia." 

It  has  I  think,  been  demonstrated  in  the  recent  past  that  the  great 
need  of  the  time  is  the  teaching  of  American  "culture,"  arid  that  there 
has  been  too  much  teaching  and  adherence  to  foreign  "culture,"  the 
result  of  which  has  been  that  naturalized  citizens  to  the  second  genera- 
tion have  retained  a  dual  fealty.  Organizations  for  the  purpose  of  per- 
petuating the  division  of  the  people,  into  racial  groups,  and  thus  re- 
tarding homogeneity,  should  not  be  sanctioned.  The  declared  purposes 
of  the  corporation  are  solely  in  the  interest  of  the  province  of  Catalonia, 
and  if  carried  out  to  their  ultimate  completion  might  result  detrimental- 
•ly  to  American  interests.  The  approvaJ  of  the  court  is  therefore  witfi- 
held. 

Application  denied. 

(112  Misc.  Rep.  204) 

BARTHELMESS  eC  al.  v.  CUKOR  et  aL,  Municipal  Ovfl  Sewiee 

Commisi^on.  * 

(Supreme  <3ourt,  Special  Term,  New  York  County.    June,  1920.) 

Olllcen  «=»19— Pref emee  to  those  reaching  eligible  list  before  or  during  serv- 
ice In  World  War  is  valid. 

'  Laws  1920,  c.  ^82,  amending  Military  Law,  §  245,  subd.  7,  entitling  a 
public  employ^  who  has  secured  a  place  on  the  civil  serrlce  eligible  list 
by  competitive  examination  before  or  while  In  the  military  or  naval  serv- 
ice in  the  World  War  to  a  preference  as  to  any  appointment  or  promotion 
thereafter  made  in  snch  grade  In  the  department  where  he  is  employed, 
does  not  violate  a  constitutional  provision  that  appointments  and  promo- 
tions shall  be  according  to  merit,  ascertained,  so  far  as  practicable,  by 
competitive  examinations.  In  view  of  Ck)nst  art  5,  {  9,  giving  preference 
to  CJivil  War  veterans. 

Application  by  Charles  Barthelmess  and  others  for  a  writ  of  man- 
damus against  Morris  Cukor  and  others,  constituting  the  Municipal 
Civil  Service  Commission.    Application  denied. 

Albert  De  Roode,  of  New  York  City,  for  relators. 

Denis  R.  O'Brien,  of  New  York  City,  for  Civil  Service  Forum. 

John  P.  O'Brien,  Corp.  Counsel,  Eugene  Sweeney,  Asst.  Corp. 
Counsel,  and  Cornelius  W.  Wickersham,  all  of  New  York  City,  for 
American  Legion. 

Merrill  E.  Gates,  Jr.,  of  New  York  City,  for  War  Service  Men. 

TIERNEY,  J.  The  civil  service  section  of  the  Constitution  (article 
S,  §  9)  contains  the  proviso  that  veterans  of  the  Civil  War  shall  be 
entitled  to  preference  in  appointment  and  promotion  without  regard 
to  their  standing  on  any  list.  It  is  argued  from  this  that  the  Legis- 
lature is  precluded  from  creating  a  preference  in  appointment  or  pro- 
motion to  any  other  candidate  upon  a  list,  and  there  is  force  in  this 
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Digitized  by 


Google 


134  184  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

contention*  It  is  obvious  that  the  Legislature  cannot  provide  for  any 
preference  that  would  conflict  with  that  given  to  the  veterans  of  the 
Civil  War,  and  any  act  that  creates  another  preference  must  be  con- 
strued as  being  in  subordination  to  the  preference  provided  in  the 
Constitution,  even  though  not  expressly  so  stated. 

The  Legislature  has  enacted  by  chapter  282  of  the  Laws  of  1920 
amending  Military  Law,  §  245,  subd.  7,  that  a  public  employe  who  had 
secured  a  pla,ce  on  the  civil  service  eligible  list  by  competitive  examina- 
tion before  or  while  in  the  military  or  naval  service  in  the  World  War 
shall  be  preferred  for  any  appointment  or  promotion  thereafter  made 
in  such  grade  in  the  department  in  which  he  shall  be  employed.  It  is 
claimed  that  this  violates  the  provision  of  the  Constitution  that  appoint- 
ments and  proipotions  shall  be  made  according  to  merit  and  fitness  to  be 
ascertained  so  far  as  practicable  by  examinations  which,  so  far  as  prac- 
ticable, shall  be  competitive.  If  the  Constitution  made  the  result  of  the 
competitive  examination  the  sole  test  of  merit  and  fitness,  there  would, 
be  no  question  that  this  statutory  preference  would  be  in  violation  of  the 
Constitution.  It  is  obvious,  however,  that  it  was  intended  that  other 
factors  which  go  toward  making  up  the  merit  and  fitness  of  a  candidate 
for  appointment  or  promotion  were  to  be  given  consideration  in  de- 
termining the  candidate's  position  on  the  list. 

I  think  it  was  competent  for  the  Legislature  to  determine  what 
weight  should  be  given  to  the  experience  of  a  candidate  in  the  mil- 
itary or  naval  service  in  determining  his  position  in  the  eligible  list 
provided  that  his  eligibility  was  determined  by  competitive  examina- 
tion. This  element  of*experience  has  always  been  taken  into  consider- 
ation in  the  administration  of  the  civil  service  laws,  and  the  action  of 
the  Legislature  is  an  extension  of  the  application  of  the  same  prin- 
ciple. It  has  been  carried  further  in  the  act  referred  to  than  in  any 
previous  instance,  but  I  do  not  think  that  it  can  be  said  to  be  in  viola- 
tion of  the  spirit  of  the  constitutional  provision  which  prescribes  that 
laws  shall  be  made  to  provide  for  the  enforcement  of  the  section. 
The  question  is  not  free  from  doubt,  but  that  is  not  a  ground  that 
would  justify  this  court  in  the  first  instance  declaring  an  act  of  the  Leg- 
islature void.  The  application  for  a  writ  of  mandamus  is,  therefore, 
denied. 

Application  denied. 

(112  Misc.  Bep.  371)  

SMITH  V.  SMITH. 

(Supreme  Court*  Special  Term  for  Motions,  Kings  CJounty.    June,  1920.) 

1.  Marriage  ^=^60(1) — ^No  annnlment  for  insanity,  except  on  suit  of  tlie  in- 
sane person,  after  restoration  to  sanity. 

An  action  to  annul  a  marriage  is  allowed  and  limited  by  Domestic  Re- 
lations Law,  §  7,  and  Code  Civ.  Proc.  §S  1747,  1748,  and  the  only  person 
who  can  sue  to  have  a  marriage  annulled  on  the  ground  that  one  of  the 
parties  was  a  lunatic  when  the  marriage  was  entered  into  is  the  insane 
person,  after  his  or  her  restoration  to  sanity,  or  a  relative  of  that  person, 
who  has  an  interest  to  avoid  the  marriage,  or,  by  permission  of  the 
court,  a  party  suing  as  next  friend  of  the  incompetent. 
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2.  Marriaere  ^»58(7)— C^oncealmeirt  of  insaiiily  in  family  hktoiy  held  fraud 

wairantiDg  aiuiulmeiit.  i 

Where  plaintiff,  on  his  proposal  of  marriage  to  defendant,  asked  her, 
"Is  there  anything  going  to  come  up  between  us  to  make  life  unhappy?" 
to  which  she  answered,  "No,"  and  where  they  were  married,  and  defend- 
ant became  insane  about  a  year  later,  and  during  the  next  three  years 
was  confined  in  several  institutions,  after  which  she  was  continually 
confined  in  a  hospital  for  the  insane  as  incurable,  suffering  from  dementia 
prsBcox,  her  silence  as  to  the  fact  that  her  brother  and  sister  had  been 
treated  for  a  mental  disease  in  a  hospital  for  the  insane,  and  that  the 
sister  was  still  confined  therein,  and  that  she  herself  had  been  treated 
for  a  mental  or  neryous  disorder  in  an  institution,  constituted  such  fraud 
upon  the  husband  as  to  warrant  an  annulment  at  his  suit. 

3.  Marriage  ^=»53  (7) — ^Persons  engaged  to  marry  should  inform  each  other  of 

facts  material  to  their  marriage. 

A  confidential  relationship  esdsts  between  those  contemplating  marriage, 
that  demands  frankness  and  truthfulness  as  to  all  facts  that  would  af- 
fect the  decision  of  either  party,  and  imposes  an  afflrmatlye  duty  to 
inform  each  other  df  all  facts  material  to  their  contemplated  marriage, 
not  alone  because  sudi  facts  may  affect  the  decision  of  the  pardes,  but 
because  the  state  and  community  have  interests  by  reason  of  the  prop- 
erty rights  inyolved  and  the  possible  issue  of  the  marriage. 

Action  by  Robert  J.  Smith  against  Florence  H.  Smith  for  the  annul- 
ment of  a  marriage.  Motion  to  confirm  referee's  report  granted,  and 
judgment  for  plaintiff  annulling  the  marriage. 

Glore  &  Keck,  of  Brooklyn  (Frederick  A.  Keck,  of  Brooklyn,  of 
counsel),  for  plaintiff. 

Milton  Hertz,  of  Brooklyn,  designee,  on  behalf  of  incompetent  de- 
fendant. 

FAWCETT,  J.  This  is  a  motion  to  confirm  referee's  report  in  an  ac- 
tion for  an  annulment  of  marriage.  The  plaintiff  sets  forth  two  causes 
of  action :  First,  that  he  was  induced  to  marry  the  defendant  by  reason 
of  her  fraudulent  misrepresentations  that  she  was  of  sound  mind  and 
body  and  fully  competent  to  enter  into  the  marriage  state ;  second,  that 
at  the  time  of  the  marriage  the  defendant  was  insane. 

[1]  The  report  of  the  learned  referee  that  the  second  cause  of  ac- 
tion cannot  be  maintained  by  this  plaintiff  is  hereby  confirmed.  An  ac- 
tion to  annul  a  marriage  is  allowed  and  limited  by  statute.  The  only 
person  who  can  sue  to  have  the  marriage  annulled  on  the  ground  that 
one  of  the  parties  was  a  lunatic  at  the  time  the  marriage  was  entered 
into  is  the  insane  person,  after  restoration  to  sanity,  or  a  relative  of  that 
person,  who  has  an  interest  to  avoid  the  marriage,  or  by  permission 
of  the  court,  a  party  suing  as  a  next  friend  of  the  incompetent.  Do- 
mestic Relations  Law  (Consol.  Laws,  c.  14)  §  7;  Code  Civ.  Proc.  §§ 
1747,  1748 ;  Walter  v.  Walter,  217  N.  Y.  439,  111  N.  E.  1081. 

[2]  That  leaves  for  consideration  the  first  cause  of  action,  wherein 
plaintiff  seeks  to  annul  the  marriage  on  the  ground  that  plaintiff  was  in- 
duced to  marry  the  defendant  by  reason  of  her  fraudulent  representa- 
tions that  she  was  of  sound  mind  and  body  and  fully  competent  to 
enter  into  the  marriage.  The  learned  referee,  in  an  able  opinion,  re- 
views the  leading  authorities  for  the  annulment  of  marriage  on  the 
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ground  of  fraud,  and  presents  the  question  raised  on  this  issue  for  the 
decision  of  the  court,  namely : 

"Was  the  silence  of  the  defendant  concerning  the  facts  that  a  brother  and 
sister  had  been  treated  for  a  mental  disease  in  a  hospital  for  the  insane,  that 
the  sister  was  stiU  confined  in  such  hospital,  and  that  she  herself  had  been 
treated  for  a  mental  or  nervous  disorder  in  an  institution  in  Canada,  a  suffi- 
cient; fraud  upon  this  plaintiff  to  warrant  the  annulment  of  this  marriage?'* 

The  courts  of  this  state  do  not  seem  to  have  passed  on  the  precise 
question  involved  in  this  case.  It  appears  from  an  examination  of 
die  testimony  that,  at  the  time  of  plaintiff's  proposal  of  marriage  to 
defendant,  he  asked  her  the  question,  "Is  there  anything  going  to  come 
up  between  us  to  make  life  unhappy?"  to  which  she  answered,  "No." 
Ihey  were  married  in  August,  1913.  Defendant  became  insane  in 
July,  1914,  and  was  confined  in  several  institutions  between  then  and 
1917,  from  which  time  she  has  been  continuously  in  the  New  York 
State  Hospital  for  the  Insane  at  Kings  Park,  incurably  insane,  suffer- 
ing from  dementia  praecox.  About  a  year  prior  to  her  marriage  she 
had  been  treated  for  a  nervous  or  mental  disorder  in  St.  John's  Hos- 
pital in  Canada,  of  which  fact  plaintiff  was  wholly  ignorant  until  about 
a  year  after  their  marriage.  Her  brother  and  sister  were  insane,  and 
committed  to  institutions,  knowledge  of  which  did  not  come  to  plaintiff 
until  a  year  and  a  half  after  his  marriage  to  defendant.  Defendant  also 
had  a  deranged  uncle  and  a  demented  grandmother. 

A  relative  advised  defendant  to  inform  plaintiff  of  her  illness  in 
Canada,  and  another  relative  told  defendant  to  tell  plaintiff  of  her 
sister  being  insane,  and  she  promised  to  do  so.  A  friend  asked  defend- 
ant the  question,  "Is  there  anything  you  should  tell  him  [plaintiff] 
concerning  your  physical  health?"  and  she  replied,  "There  is  nothing 
wrong."  She  acted  strangely  and  illogically  at  times  during  the  period 
of  their  engagement  to  marry.  Dr.  Cusack,  under  whose  care  de- 
fendant had  been  during  the  past  6  months,  testified  that,  in  his  opinion, 
the  nervous  or  mental  disorder,  for  which  defendant  was  treated  in 
Canada,  was  the  beginning  of  the  insanity  precipitated  at  the  time 
of  the  death  of  defendant's  mother,  and  later  further  precipitated  by 
the  birth  of  her  child;  that  defendant  might  have  had  some  mental 
disorder,  or  might  have  been  insane,  at  the  time  of  her  marriage  to 
plaintiff,  and  have  been  in  a  period  of  remission,  or  have  known  she  was 
insane,  and  have  concealed  it,  as  such  a  person  would  have  a  pro- 
pensity to  conceal  such  knowledge. 

[3]  Marriage  being  a  mutual  and  voluntary  compact,  based  on  mu- 
tual regard  and  affection,  to  live  together  as  husband  and  wife  as  long 
as  both  shall  live,  a  confidential  relationship  exists  between  those  con- 
templating marriage  that  demands  frankness  and  truthfulness  as  to 
all  facts  that  would  affect  the  decision  of  either  party.  Persons  who 
have  agreed  to  marry  owe  an  affirmative  duty  to  inform  each  other  of 
all  facts  material  to  their  contemplated  marriage,  not  alone  because  such 
facts  may  affect  the  decision  of  the  contracting  parties,  but  the  state  and 
community  has  an  interest  by  reason  of  the  property  rights  involved 
and  the  possible  issue  of  the  union.  And  if  either  party  is  unfitted  by 
age,  physical  condition,  mental  incapacity,  or  legal  disability  from  being 
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joined  in  lawful  wedlock,  that  party  should  not  remain  silent;  there  is 
a  clear  duty  to  speak,  as  such  facts  are  of  the  very  essence  of  the  con- 
tract of  conjugal  union.     Silence  implies  marriageability. 

A  confidential  relationship  exists  between  persons  who  contract  to 
marry,  and,  occupying  such  positions  toward  each  other,  concealment 
of  material  facts  may  be  fraud.  The  suppression  of  the  truth,  when 
there  is  a  duty  to  speak,  is  a  fraud.  Smith,  Frauds,  §  9.  There  is  a 
legal  and  moral  obligation  to  communicate  or  disclose  facts  material  to 
the  contemplated  marriage.  It  was  a  material  fact  that  Tief endant  had 
been  in  St.  John's  Hospital  in  Canada  for  treatment  of  a  mental  or 
nervous  disorder  shortly  prior  to  her  engagement  to  marry  plaintiff  and 
especially  in  the  light  of  her  knowledge  that  her  sister  was  then  in  an 
insane  asylum.  Her  failure  to  act  on  the  advice  of  relatives,  and  tell 
plaintiff  of  her  own  condition  and  of  the  condition  of  her  maniacal  sis- 
ter, after  promising  them  so  to  do,  and  her  denial  to  the  witness  Stewart 
that  there  was  anything  wrong  with  her  health,  indicated  an  intent  to 
practice  a  fraud  on  plaintiff. 

In  Blank  v.  Blank,  107  N.  Y.  91,  13  N.  E.  615,  it  was  held  that  the 
representation  by  the  defendant  that  she  was  a  widow,  whereas  she  had 
been  coUusivdy  divorced  from  a  former  husband,  who  was  still  living, 
was  such  a  misrepresentation  of  a  material  fact  as  would  justify  the 
court  in  vacating  the  agreement.  In  Svenson  v.  Svenson,  178  N.  Y. 
54,  70  N.  E.  120,  the  court  held  that  the  concealment  of  a  contagious 
hereditary  venereal  disease  was  a  sufficient  fraud,  though,  at  the  time 
of  the  trial,  the  defendant  was  cured.  The  case  of  Domschke  v. 
Domschke,  138  App.  Div.  454,  122  N.  Y.  Supp.  892,  held  that  chastity 
prior  to  the  marriage,  if  insisted  upon,  may  be  made  essential  to  the 
contract,  and  annulled  a  marriage  because  the  defendant  stated  that  she 
had  been  the  wife  of  a  man  then  dead,  and  that  he  was  the  father  of  her 
child,  whereas  she  had  been  his  mistress,  and  the  child  was  a  bastard. 
This  was  proposed  as  a  test :  If  the  fraud  be  such  that,  had  it  not  been 
practiced,  the  contract  would  not  have  been  made,  or  the  transaction 
completed,  then  it  is  material  to  it. 

In  Keyes  y.  Keyes,  6  Misc.  Rep.  355,  26  N.  Y.  Supp.  910,  it  was 
held  that  the  defendant's  misrepresentation  that  he  was  honest  and  in- 
dustrious, when  in  fact  he  was  a  professional  thief,  was  a  sufficient 
fraud.  In  King  v.  Brewer,  8  Misc.  Rep.  587,  29  N.  Y,  Supp.  1114, 
the  defendant  had  kept  a  "pool  room"  (which  was  punishable  by  im- 
prisonment for  one  year,  or  by  a  fine,  or  both).  He  did  not  inform 
the  plaintiff  of  this  fact,  and  the  marriage  was  annulled  because  of 
the  fraud.  In  Fontana  v.  Fontana,  77  Misc.  Rep.  28,  135  N.  Y.  Supp. 
220,  the  defendant  represented  she  was  a  good,  respectable  girl,  whereas 
she  was  pregnant  by  another  man,  when  the  plaintiff  married  her.  The 
carriage  was  annulled.  In  Roth  v.  Roth,  97  Misc.  Rep.  136,  161  N. 
Y.  Supp.  99,  the  defendant  had  been  divorced  for  adultery  and  for- 
bidden to  remarry.  It  was  held  that  this  case  was  within  the  rule  that 
suppression  of  the  truth,  when  there  is  a  duty  to  speak,  is  a  fraud, 
and  that  here  the  facts  concealed  were  material  to  the  contract.  Judge 
Benedict  (97  Misc.  Rep.  at  page  141,  161  N.  Y.  Supp.  103)  writes: 
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"Capacity  to  contract  is  one  of  the  most  important  elements  in  marriage. 
The  fact  that  one  assumes  to  enter  into  the  marriage  state  is,  in  itself,  almost 
a  representation  that  one  is  under  no  legal  disability  to  do  so;  that  is, 
no  disability  which  woufd  render  the  marriage  void,  as  distinguished  from 
voidable." 

In  WcUl  V.  Weill,  104  Misc.  Rep.  S61,  562,  172  N.  Y.  Supp.  589, 
Judge  McAvoy  writes: 

"In  practice  and  modern  acceptance  of  grounds  for  annulment,  the  matters 
involving  the  essence  of  the  consent  to  the  marital  pact  have  been  widened  in 
construction  to  include  suppressions,  evasions,  representations  of  previous  con- 
dition of  health,  status,  and  even  of  wealth,  to  an  extent  which  was  unknown 
to  any  system  of  jurisprudence  based  on  Roman  law.  •  •  •  The  rule  now 
seems  to  be  that  if  the  fraud  be  such  that,  had  it  not  been  practiced,  the  con- 
tract  would  not  have  been  made,  or  the  transaction  of  marriage  completed,  then 
it  is  material ;  *  *  *  but  if  it  be  shown  or  made  probable  that  the  same 
thing  would  have  been  done  by  the  same  parties  in  the  same  way  if  the  fraud 
bad  not  been  practiced,  it  cannot  be  deemed  material." 

It  seems  to  me  there  is  an  analogy  in  the  foregoing  authorities,  which 
brings  the  facts  in  the  instant  case  directly  to  the  essence  and  material- 
ity of  the  marriage  contract.  The  inquiry  made  by  plaintiff  at  the  very  . 
time  of  their  engagement  to  marry  furnishes  reasonable  grounds  for 
the  belief  that,  had  defendant  told  him  the  facts  about  her  own  mental 
disorder  and  the  insanity  of  her  sister  and  brother,  the  marriage  would 
not  have  been  completed.  It  does  not  seem  probable  that  he  would  enter 
into  wedlock  with  her,  if  he  had  such  knowledge. 

Plaintiff  having  asked  defendant  at  the  time  of  his  proposal  of  mar- 
riage if  there  was  anything  that  would  make  life  unhappy,  he  was  en- 
titled to  a  frank  and  full  disclosure  of  defendant's  condition.  Her  reply 
in  the  negative  and  failure  to  disclose  the  facts  was  a  suppression  of 
the  truth  and  a  misrepresentation  of  facts  bearing  on  her  physical  and 
mental  condition  which  were  material  to  the  contract  of  marriage. 
Plaintiff  had  a  right,  not  merely  in  foro  conscientiae,  but  juris  et  de 
juri,  to  have  such  information,  and  the  defendant  purposely  withhold- 
ing information  of  her  own  disease  of  brain  or  nervous  system,  and  of 
her  insensate  brother  and  of  her  mentally  deranged  sister,  who  was  then 
in  an  asylum  for  the  insane,  was  a  concealment  of  material  facts  con- 
stituting, in  my  opinion,  a  sufficient  fraud  practiced  upon  plaintiff  to 
absolve  him  from  the  contract  and  warrant  the  annulment  of  his  mar- 
riage to  the  defendant. 

Judgment  for  plaintiff. 
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BARNHART  ei  aL  v.  STATE. 

(Conrt  of  Claims  of  New  York.    September  30, 1920.) 

1.  Eminent  donuOn  <S=>277— Oftini  against  state  for  injuries  to  water  riglits 

from  Barge  Canal,  filed  without  notice  of  intention,  not  maintainable  if 
audi  ligiits  were  not  24>propriated. 

Claimants  against  tbe  state  tor  matters  growing  oat  of  the  building  of 
the  Bfirge  Canal,  having  filed  no  notice  of  intention  to  file  claim,  as  pro* 
vided  for  by  Code  Civ.  Proc.  S  264,  but  only  filed  the  claim  as  provided 
by  Laws  1916,  c.  420,  which  waived  notice  of  intention  where  the  state  had 
appropriated  lands  or  water,  there  can  be  no  recovery  thereon,  unless 
there  was  an  appropriation,  as  defined  by  Laws  1903,  c.  147,  |  4,  as 
amended. 

2.  Eminent  domain  <8:»2(10)— No  approi>riatlon  by  canal  taking  up  waters 

of  cr&^  and  discbarging  equal  amount. 

There  was,  in  the  building  of  the  Barge  Canal,  no  appropriation  of 
rights  or  interests  of  claimants,  owners  of  a  mill,  with  water  rights  in  a 
creek,  so  as  to  allow  recovery  on  a  claim  filed  without  notice  of  inten- 
tion ;  the  canal  being  above  their  lands,  and  there  being  no  physical  in- 
vasion of  their  rights,  except  that  the  canal  crossed  the  creek  and  took 
in  its  waters;  an  equal  amount,  however,  being  discharged  from  the 
creek  on  the  opposite  side  through  gates  into  the  creek  below. 

Claim  by  Nettie  M.  Barnhart  and  others  against  the  State.  Claim 
dismissed. 

Barnum  &  Wells,  of  Syracuse,  for  claimants. 
John  H.  Clogston,  Deputy  Atty.  Gen.,  for  the  State. 

MORSCHAUSER,  J.  The  claimants  are  the  owners  of  a  gristmill 
and  certain  rights  in  the  waters  of  Ganargua  creek,  commonly  called 
Mud  creek,  in  the  village  of  Palmyra,  N.  Y.  The  mill  is  commonly 
known  as  "Barnhart's  Mill."  The  claimants  also  own  certain  ease- 
ments, including  riparian  rights  and  water  privileges  in  the  creek, 
including  hydraulic  raceway,  dam,  pond,  and  other  appurtenances 
connected  with  the  same.  The  claimants  also  have  the  right  to  dam  said 
creek,  to  hold  back  the  waters  in  the  pond  connected  with  said  mill 
The  rights  of  the  water  in  the  creek  are  owned  and  controlled  by  the 
claimants  on  the  east  and  west  of  the  Barge  Canal,  and  also  the  right  to 
use  a  large  portion  of  the  waters  of  said  creek,  with  the  right  to  im- 
pound tte  same,  and  the  perpetual  right  of  drawing  and  using  said 
waters,  including  the  free,  unobstructed,  and  uninterrupted  use  of  the 
water  in  said  creek,  under  written  conveyances,  and  the  claimants  and 
their  predecessors  in  title  had  used  and  exercised  these  rights  for  many 
years  in  connection  with  the  operation  of  the  said  mill. 

The  state,  in  constructing  the  Barge  Canal,  crossed  the  said  creek 
and  built  its  canal  something  like  1,500  feet  above  and  west  of  the 
Barnhart  mill  and  pond,  and  necessarily,  in  the  construction  of  the 
canal,  cut  through  the  said  creek,  and  absorbed  the  waters  of  the  same, 
and  caused  the  waters  of  said  creek  at  that  point  to  flow  into  the  canal. 
.  The  state  at  the  same  time  constructed  a  gate  on  the  east  side  of  the 
Barge  Canal,  which  could  be  raised  and  lowered,  so  as  to  permit  a  cer- 
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tain  amount  of  water  to  flow  into  the  said  creek,  and  so  on  toward  the 
pond  connected  with  said  mill,  and  in  this  way  the  claimants  were 
furnished  water  to  operate  their  mill..  During  the  construction  of  the 
canal  the  state  furnished  the  claimants  with  electric  power  to  run  the 
mill  free  of  charge  to  the  claimants,  and  continued  to  do  so  for  a 
period  of  about  two  years,  when  the  Barge  Canal  was  completed.  Af- 
ter the  completion  of  the  canal  at  this  point,  the  state  ceased  furnishing 
such  electric  power,  but  had  a  gateway  by  which  it  furnished  the  claim- 
ants with  water  from  time  to  time  as  the  claimants  needed  it,  and  dis- 
chargfed  such  water  in  said  creek  at  the  opposite  side  of  the  place  where 
the  waters  of  the  creek  entered  such  Barge  Canal. 

For  many  years  before  and  after  the  construction  of  the  canal,  it 
was  at  certain  seasons  of  the  year  necessary  for  the  claimants,  in  the 
operation  of  their  mill,  to  use  other  than  water  power,  such  as  steam, 
gasoline  engine,  or  electricity.  The  mill  was  a  small  plant,  the  wheel 
having  a  head  of  about  4%  feet,  and  the  dam  being  7  feet  in  height. 
The  claimants  are  the  owners  of  the  mill  and  the  land  surrounding  it, 
and  had  the  right  to  impound  the  waters  of  the  said  creek  for  a  distance 
of  about  2  miles  above  the  mill.  The  claimants  never  owned  the  fee  of 
the  land  through  which  the  Barge  Canal  passed,  and  the  state,  in 
building  this  Barge  Canal,  appropriated  the  land  upon  which  it  was 
built,  and  took  the  waters  of  the  said  creek  into  said  canal,  and  placed 
a  gateway,  as  above  mentioned,  on  the  opposite  side  at  this  point,  so 
that  the  claimants  could  operate  the  mill  as  above  stated. 

The  claimants  never  filed  any  notice  of  intention  with. the  clerk  of 
the  Court  of  Claims  or  with  the  Attorney  General,  as  required  by  sec- 
tion 264  of  the  Code  of  Civil  Procedure,  but  filed  a  claim  with  the  clerk 
without  the  notice  of  intention  as  required  by  law,  and  filed  the  same 
under  the  provisions  of  chapter  420  of  the  Laws  of  1916,  and  in  filing 
the  claim  the  claimants  asked  for  an  award  under  the  law  governing 
appropriations,  as  defined  by  section  4  of  chapter  147  of  the  Laws  of 
1903,  and  the  acts  amendatory  thereof  (see  section  4  in  volume  1  of 
Birdseye's  Consolidated  Laws,  p.  885),  and  the  claimants  assert  in  their 
claim  that  in  the  building  of  the  Barge  Canal  the  state  interfered  with 
the  flow  of  the  water  of  the  said  creek,  and  greatly  diminished  the 
amount  of  water  that  formerly  flowed  in  said  creek  and  emptied  into 
the  pond  of  said  claimants,  which  water  they  assert  they  had  the  right 
to  use  by  grants  and  conveyances  to  them  previous  to  the  construction 
of  the  Barge  Canal. 

The  state  never  filed  a  map  or  served  notice  on  the  claimants,  or 
in  any  manner  took  any  steps  to  appropriate  the  land  or  the  water 
rights  of  the  claimants,  and  at  no  time  did  the  state  engineer  or  the 
canal  board  do  anything  showing  an  intent  to  appropriate  any  of  the 
claimants*  rights  in  the  waters  of  said  creek.  On  the  trial  herein  the 
state  asserts  that  the  claimants  had  the  benefit  of  the  waters  of  a  10- 
mile  level  of  the  canal,  which  furnished  the  claimants  with  a  much 
greater  quantity  of  water  than  the  2  miles  of  pondage  that  existed  be- 
fore the  canal  interfered  with  the  creek,  and  the  state  also  asserts  that 
the  claimants  could  only  file  a  claim  for  damages  for  interference,  and 
not  a  claim  for  an  award  under  the  provisions  of  section  4,  chapter  147, 
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Laws  1903,  and  also  chapter  420  of  the  Laws  of  1916,  for  the  payment 
of  lands  or  waters  appropriated  by  the  state. 

[1]  The  claimants,  never  having  filed  a  notice  of  intention  with  the 
Attorfiey  General  and  the  clerk  of  the  Court  of  Claims,  as  provided  for 
by  section  264  of  the  Code  of  Civil  Procedure,  but  having  only  filed  a 
claim  with  the  clerk,  as  provided  for  in  chapter  420  of  the  Laws  of 
1916,  cannot  recover  in  this  matter  for  any  damages  sustained  by  rea- 
son of  the  interference  of  their  water  rights  in  3ie  said  creek  unless 
there  was  an  appropriation  by  the  state  as  provided  by  law. 

Chapter  420  of  the  Laws  of  1916,  which  waives  the  provision  of 
law  requiring  the  filing  of  a  notice  of  intention  with  the  Attorney  Gen- 
eral, only  does  so  in  cases  where  the  state  has  appropriated  lands  or 
waters  as  provided  for  in  chapter  147  of  the  Laws  of  1903,  and  the 
acts  amendatory  thereof,  and  section  4,  chapter  391,  of  the  Laws  of 
1909,  and  the  acts  amendatory  thereof,  and  section  8,  chapter  746,  of 
the  Laws  of  1911,  apply  only  to  a  case  of  an  appropriation  by  the 
state.  The  claimants,  having  filed  their  claim  under  the  provisions  of 
law  providing  for  an  award  in  cases  of  an  appropriation  by  the  state, 
could  only  recover  in  this  matter  if  there  had  been  an  appropriation,  as 
defined  by  section  4,  chapter  147,  of  the  Laws  of  1903,  and  the  acts 
amendatory  thereof. 

[2]  We  think  that  no  appropriation  by  the  state  of  any  rights  or 
interest  of  the  claimants  either  in  their  lands  or  waters  has  been  made, 
and  no  facts  have  been  established  by  the  evidence  indicating  any  in- 
tention on  the  part  of  the  state  to  make  such  appropriations.  It  was 
held  in  the  case  of  Noakes  v.  State  (claim  No.  14393)  104  Misc.  Rep. 
276,  175  N.  Y.  Supp.  557,  and  in  the  case  of  American  Woolen  Co.  v. 
State  (claims  Nos.  2195-A  and  15859)  110  Misc.  Rep.  413,  180  N.  Y. 
Supp.  759,  in  which  cases  the  facts  were  similar  to  this  case,  that  there 
was  no  appropriation  by  the  state.  -Judge  Cunningham,  in  the  Noakes 
Case,  in  his  opinion  said,  in  discussing  the  statute : 

''It  is  dear  to  us  that  the  lands,  structures,  waters,  franchises,  and  rightSi 
easements,  or  other  property  mentioned,  refers  to  lands,  etc.,  of  the  claimant. 
It  was  not  the  intention  of  the  Legislature  to  extend  the  privileges  of  the  stat- 
ute to  all  claims  for  damages,  nor  to  claims  for  damages  on  account  of  the  ap- 
propriation or  use  of  property,  not  of  the  claimant,  but  which  might,  neverthe- 
less, have  damaged  premises  of  the  claimant.  Nor  was  it  intended  to  include 
(daims  for  damages  with  which  ttie  appropriation  or  use  of  lands,  etc.,  by  the 
state  is  merely  incidental,  or  remotely  concerned  or  connected.  To  come  with- 
in the  remedial  provisions  of  this  statute,  the  damage  to  the  claimant  must  be 
the  proximate,  physical  and  direct  result  of  the  appropriation  or  use  by  the 
state  of  land,  etc.,  of  the  claimant.  If  he  had  no  interest  at  the  time  in  the 
land,  etc.,  so  appropriated,  or  so  actually  used  by  the  state,  this  statute  does 
not  apply  to  his  claim.  This  damage  was  not  caused  by  the  appropriation  or 
use  of  any  lands  in  which  the  claimants  had  an  interest  at  the  time." 

In  the  case  of  American  Woolen  Co.  v.  State,  where  the  state,  in 
building  its  Barge  Canal,  interfered  with  the  claimants*  water  rights, 
but  in  no  way  interfered  with  the  physical  possession  or  control  of  the 
claimants'  land  or  premises.  Judge  Ackerson,  in  a  very  long  and  able 
opinion,  in  construing  chapter  147  of  the  Laws  of  1903,  and  also  sec- 
tion 4  of  chapter  273  of  the  Laws  of  1909,  said : 
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"It  is  apparent  tbat,  if  what  was  done  by  the  state  here  amounts  to  an 
'appropriation,*  it  was  not  an  'appropriation*  made  'as  provided  by  chapter  147 
of  the  Laws  of  1903,  and  the  acts  amendatory  thereof  and  supplemental  there- 
to.' Section  .4  of  this  act,  as  amended  by  chapter  273  of  the  Laws  of  1009,  spe- 
cifically provides  the  manner  of  appropriating  lands,  structures,  and  waters 
for  the  use  and  purposes  therein  set  forth.  It  is  not  contended  by  the  claim- 
ant than  any  'appropriation*  of  its  property  was  made  here  under  and  in 
accordance  with  the  provisions  of  that  section  as  so  amended.  Not  being  an 
•appropriation*  claim,  therefore,  within  the  Intent  and  meaning  of  chapter  147 
of  the  Laws  of  1903,  and  the  acts  amendatory  thereof  as  in  force  on  July  21, 
1909,  it  cannot  be  brought  within  the  provisions  of  chapter  606  of  the  Laws 
of  19ia" 

There  never  was  any  physical  invasion  of  the  claimants'  land  or 
rights,  except  that  the  state,  in  constructing  the  Barge  Canal,  crossed 
the  creek  in  which  the  claimants  had  the  right  of  a  riparian  owner  and 
the  right  of  damming  the  waters  of  the  creek,  and  these  rights  the 
state  did  not  appropriate,  and,  when  the  state  took  the  water  of  the 
creek  into  the  Barge  Canal,  the  state  discharged  an  equal  amount  into 
the  creek  on  the  lower  side,  so  that  the  claimants'  water  was  not  taken, 
and  at  most  what  the  claimants  did  suffer  was  at  times  an  interference 
with  the  flow  of  the  water  in  the  creek,  and  from  the  evidence  in  the 
case  it  appears  that  the  10-mile  level  of  the  Barge  Canal  furnished  as 
much,  if  not  more,  water  to  the  claimants  than  they  had  before. 

We  think  the  case  of  Noakes  v.  State  and  the  case  of  American 
Woolen  Co.  v.  State,  recently  decided,  establish  that  the  acts  of  the 
state  in  this  case  were  not  an  appropriation  within  the  provisions  of  the 
statutes  cited.  Since  claimants  in  thfeir  claim  allege  damages  and  ask 
for  an  award  for  an  appropriation  by  the  state,  when  the  claimants 
fail  upon  the  trial  to  establish  that  the  state  appropriated  any  of  the 
lands  or  waters,  the  claim  of  the  claimants  must  be  dismissed,  and  the 
claimants,  if  they  have  in  the  past  or  will  in  the  future  sustain  any 
damages  by  reason  of  the  construction  of  the  Barge  Canal,  must  file 
the  claim  for  damages  as  provided  for  by  section  264  of  the  Code  of 
Civil  Procedure,  not  only  filing  the  notice  of  intention. with  the  clerk 
of  the  Court  of  Claims  and  with  the  Attorney  General,  but  also  filing 
the  claim  as  provided  for  by  law. 

The  claim  is  therefore  dismissed. 

SMITH,  J.,  concurs. 


Digitized  by 


Google 


Sur.  Cl)  in  re  smith's  will  143 

(184  N.T.S.) 

(U2  Misc.  Be^  165) 

In  re  SMITH'S  WILL. 

(Surrogate's  Court,  Erie  Goiinty.    May,  1920.) 

1.  Wills  ^=»55(10)— EYldenee  held  insulBdeiit  to  show  unsouiid  mind. 

Evidence  held  not  to  sustain  a  contest  on  the  ground  that  testator  was 
of  unsound  mind,  in  view  of  his  not  unnatural  dispositions. 

2.  Wills  ^»50— Test  as  to  unsoundness  of  mind  stated. 

The  test  as  to  unsoundness  of  mind  is  whether  or  not  testator  was  ahle 
and  competent  to  appreciate  the  natural  objects  of  his  bounty  and  the 
value  and  extent  of  his  property. 

Contested  proceeding  for  the  probate  of  the  will  of  Lewis  G.  Smith. 
deceased.'     Decree  of  probate  entered. 

Lawrence  J.  Collins,  of  Buffalo,  for  proponent. 
Brendel,  Bagot  &  Magoffin,  of  Buffalo,  for  contestants. 

hart;  S.  [1]  Lewis  G.  Smith,  the  decedent,  had  been  for  many 
years  preceding  his  death  a  practicing  physician  and  surgeon,  resident 
of  the  city  of  Buffalo,  successful,  and  in  good  standing.  Dr.  Smith,  ac- 
companied by  his  brother,  visited  the  office  of  Mr.  i^dmund  J.  Plumleyi 
a  practicing  attorney,  on  the  9th  day  of  February,  1918,  and  requested 
that  a  will  be  drawn ;  the  provisions  of  the  instrument  being  discussed 
by  the  brothers  in  the  presence  of  Mr.  Plumley,and  agreed  upon.  A 
pencil  memorandum  was  made  of  the  proposed  wiU,  which  was  read  to 
the  doctor,  and  he  was  instructed  to  call  at  the  office  after  luncheon, 
when  the  document  would  be  typewritten  and  prepared  for  signature 
and  execution.  Following  instructions,  the  testator  and  his  brother 
returned  to  the  office  of  the  attorney.  The  completed  document  was 
read  over  to  the  doctor  in  the  presence  of  his  brother  and  Mr.  Albert 
W.  Plumley,  a  son  of  Edmund  J.  Plumley,  associated  with  his  father 
in  the  practice  of  the  law.  He  was  called  into  the  office  to  act  as  a 
witness  to  the  will,  heard  the  instrument  read,  signed  and  witnessed 
the  paper  purporting. and  presumed  to  be  a  will,  all  of  which  is  sworn 
to  in  detail  by  both  witnesses;  the  father  asserting  his  belief  in  the 
soundness  of  mind  and  memory  of  the  testator.  A  most  unusual  and 
amazing  condition  arises  when  the  son  is  interrogated  on  direct  exami- 
nation as  to  his  opinion  of  the  testator's  mental  condition.    He  states : 

"I  don't  know  that  I  have  any  opinion  on  that  subject.  Q.  At  the  time  you 
signed  this  will,  you  believed  this  man  competent  to  make  a  will,  did  you  not? 
A.  No ;  I  don't  know  that  I  did." 

The  attitude  of  the  fitness,  while  not  entirely  hostile,  concedes  the 
signing,  publication,  and  execution.  The  father  unhesitatingly  and  un- 
equivocally testifies  that  the  testator  was  of  sound  mind,  memory,  and 
understanding,  while  the  son  refuses  to  support  the  father's  testimony, 
with  a  full  realization  of  the  legal  responsibility  resting  upon  a  sub- 
scribing witness  to  a  will. 

Dr.  Smith  left  surviving  him  nine  full  brothers  and  sisters,  and  the 
instrument  offered  for  probate  divides  his  property  and  estate  into  nine 
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parts,  eight  parts  directly  to  the  brothers  and  sisters,  and  the  remain- 
ing part  to  file  family  of  the  remaining  brother,  who  is  excluded  for 
good  and  sufficient  reasons,  expressed  by  him  to  his  surviving  friends, 
who  Have  testified  to  expressions  made,  during  his  lifetime.  The 
testator  had  three  half-brothers,  residents  of  Canada,  two  of  whom  died, 
leaving  13  children.  The  surviving  half-brother  and  the  children  are 
the  contestants ;  the  excluded  brother,  Dixon,  intervening  and  joining 
in  the  endeavor  to  break  the  will. 

The  decedent  suffered  from  a  seizure  or  stroke  of  apoplectic  charac- 
ter some  years  preceding  his  death,  classified  as  hemiplegia.  He  re- 
covered and  cleared  in  health,  so  that  he  was  able  to  walk  about  and  re- 
sumed the  practice  of  medicine,  in  which  he  continued  up  to  a  short 
time  preceding  his  death.  He  suffered  from  an  impediment  in  his 
speech,  also ;  but,  after  hearing  the  witnesses  who  had  known  him  in- 
timately, Rev.  J.  T.  Haugh,  Dr.  James  Stoddart,  and  Dr.  Edward  M. 
Dooley,  I  can  find  nothing  in  the  record  of  his  conduct  that  indicates 
such  an  impairment  of  the  mind  or  brain  as  to  affect  his  testamentary 
capacity. 

1 21  The  constant  and  tried  test  as  to  whether  or  not  the  testator  was 
able  and  competent  to  appreciate  the  natural  objects  of  his  bounty  and 
the  value  and  extent  of  his  property,  applied  to  the  present  case,  is 
convincing  to  my  mind  that  the  testator  thoroughly  appreciated  the 
value  and  extent  of  Jiis  property,  that  he  worried  about  some  of  his 
speculative  investments,  and  that  he  endeavored,  attempted,  and  suc- 
ceeded, despite  unusual  obstacles,  to  execute  a  valid  last  will  and  tes- 
tament, which  was  generous  to  the  last  degree  and  fair  beyond  criticism. 

A  decree  of  probate  may  be  entered  in  accordance  with  the  above 
memorandum. 

Decreed  accordingly. 
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GAINES  V.  HU¥LEB  et  aL 

(Supreme  Ck)Tirt,  Special  Term,  Nassan  County.    October  2,  1920.) 

1.  CoiiiaradoDs  <&=>139— Possession  of  eeitiflcate  evidence  of  ownership  of 

stock  only  when  coupled  with  assii^linient. 

Possesion  of  a  nonnegotiable  instrument,  such  as  a  certificate  of  stock, 
is  not  in  itself  evidence  of  ownership ;  but,  if  such  possession  is  coupled 
with  a  written  assignment  to  the  holder,  the  general  rule  Is  that  there  is 
evidence  of  ownership. 

2.  Executors  and  administratoTB  <&=>5d— Possession  of  instrument  by  executor 

with  written  assignment  from  deceased  does  not  prove  ownership. 

Possession  of  a  nonnegotiable  instrument  with  a  written  assignment 
does  not  prove  ownership,  where  the  person  in  possession  sustained  in- 
timate relations  with  the  former  owner,  and  had  access  to  his  property,  es- 
I)ecially  if  the  possessor  is  the  executor,  and  is  not  shown  to  have  had  pos- 
session prior  to  the  former  owner's  death. 

3.  Exeentors  and  adnunistrators  <@=>59— Executor  held  not  to  have  shown  de- 

livery of  stock  eertifleate  by  decedent. 

Evidence  that  a  certificate  of  corporate  stock  owned  by  decedent  had 
been  assigned  by  him  in  blank  shortly  before  his  death,  and  that  shor,tly 
after  his  death  his  executors  surrendered  it  and  had  a  new  certificate  is- 
sued to  them  as  individuals,  does  not  warrant  the  court  in  finding  that 
deceased  had  delivered  the  certificate  to  the  executors. 

4.  Corporations  ^=>13d— No  presumption  of  delivery  from  date  of  assignment. 

Though  the  date  on  an  instrument,  such  as  a  certificate  of  stock,  raises 
a  presumption  that  a  delivery,  otherwise  shown,  occurred  on  that  date,  it 
does  not  raise  a  presumption  of  delivery  on  that  date,  where  there  was  no 
other  evidence  that  the  instrument  had  ever  been  delivered. 

5.  Executors  and  admlnlstnilmns  ^=>5d— New  eertifleate  to  executors  individu- 

ally by  corporation  after  f onner  ownei's  death  does  not  show  validity  of 
assignment  to  them. 

The  fact  that  the  ofllcers  of  a  corporation  issued  a  new  certificate  to  ex- 
ecutors as  individuals  on  their  surrender  of  the  certificate  held  by  dece- 
dent, assigned  in  blank  prior  to  his  death,  does  not  raise  the  presumption 
that  the  ofilcers  made  an  investigation  at  that  time  and  learned  that  de- 
ceased had  delivered  the  certificate  to  the  executors  before  his  death. 

6.  Limitation  of  actions  <&=>195  (5) —Burden  of  proving  time  of  discovering 

fraud  rests  on  plaintiff. 

In  an  action  based  on  fraud,  which  occurred  more  than  the  statutory 
I>erlod  of  limitations  before  conmiencement  of  suit,  the  burden  is  on 
plaintiff  to  prove  that  she  had  but  recently  acquired  notice  of  the 
fraud,  90  as  to  bring  herself  within  the  exception  of  Ck)de  Civ.  Proc.  § 
382,  subd.  5. 

7.  LhnitatiMi  of  actions  <&=>197  (2) —Evidence  held  not  to  show  plalntifTs  ig- 

norance of  fraud. 

In  an  action  Involving  fraud,  testimony  by  plaintiff  that  she  had  recent- 
ly acquired  knowledge  of  the  facts,  which  was  shown  to  be  untrue,  with 
evidence  of  other  circumstances,  held  insufficient  to  show  that  plaintiff 
had  learned  of  the  fraud  within  the  period  of  limitations. 

%.  Umitation  of  actions  ^=>100(12) — ^Accounting  by  executor  held  not  to  put 
plaintiff  on  inquiry  as  to  ovmership  of  stock. 

An  accounting  by  an  executor,  In  which  he  charged  himself  with  some 
money  received  from  a  corporation  in  which  deceased  had  been  a  stock- 
holder, did  not  put  a  legatee  on  inquiry  which  would  lead  to  her  discover- 
ing fact  that  the  executors  were  claiming  the  stock  as  individuals ;  the  re- 
ceipts accounted  for  not  being  stock  dividends. 

^s»For  otber  cases  see  same  toplcIL  KBT-NUMBBR  In  aU  K«r-Nximbered  Digests  A  Indexes 
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Action  by  Martha  A.  Gaines,  individually  and  as  executrix  of  the 
last  will  and  testament  of  Abigail  Huyler,  deceased,  against  Frank  De 
K.  Huyler  and  others.    Judgment  rendered  for  defendants. 

Brush  &  Crawford,  of  New  York  City  (John  J.  Crawford,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Beals  &  Nicholson,  of  New  York  City  (Edmund  L.  Mooney,  of  New 
York  City,  of  counsel),  for  defendant  David  Huyler. 

Kenneth  McEwen,  of  New  York  City  Qohn  B.  Stanchfield,  of  New 
York  City,  of  counsel),  for  defendants  Frank  De  K.  Huyler  and  Coul- 
ter D.  Huyler. 

CROPSEY,  J.  This  action  is  in  equity,  and  by  consent  of  all  par- 
ties, was  tried  in  Kings  county.  The  sufficiency  of  the  complaint  has 
been  upheld  by  the  Appellate  Division  upon  demurrer.  183  App.  Div. 
945, 170  N.  Y.  Supp.  1080.  The  action  involves  the  title  to  50  shares  of 
stock  of  the  corporation  known  as  "Huyler's."  That  corporation  was 
organized  in  1881,  with  a  capital  of  $15,000,  represented  by  150  shares 
of  the  par  value  of  $100  each.  At  the  time  of  the  incorporation  all  the 
shares  were  issued  to  David  Huyler,  the  grandfather  of  the  three  in- 
dividual defendants.  This  was  issued,  as  the  certificate  then  signed 
and  filed  showed,  in  payment  of  the  machinery,  etc.,  used  by  the  com- 
pany, and  which  it  had  purchased  from  David  Huyler.  This  certificate 
was  signed  by  David  Huyler,  his  son,  John  S.  Huyler,  and  a  Mr.  Har- 
roun,  who  were  the  three  incorporators  and  trustees  for  the  first  year. 
This  certificate  completely  defeats  the  attempt  made  by  the  defendants 
to  show  that  the  business  originally  belonged  to  John  S.  Huyler,  and 
not  to  David  Huyler. 

Upon  receiving  a  certificate  for  all  the  shares,  David  Huyler  at  once 
surrendered  it,  and  three  certificates,  for  50  shares  each,  were  issued 
in  its  stead.  One  of  these  certificates  was  in  the  name  of  David  Huy- 
ler, one  in  the  name  of  his  son,  John  S.  Huyler,  and  one  in  the  name  of 
Mr.  Harroun.  It  is  the  certificate  which  was  thus  issued  to  David  Huy- 
ler that  is  the  subject-matter  of  this  litigation.  Aside  from  the  possible 
effect  the  disposition  of  the  case  might  have  upon  the  control  of  the 
company,  the  shares  themselves  are  of  great  value.  In  1902,  15  shares 
were  sold  for  $100,000,  and  the  dividends  upon  those  shares,  in  the 
succeeding  two  years,  equaled  the  sum  for  which  they  had  been  sold. 
In  1919,  21  shares  were  sold  for  $535,500. 

The  plaintiff  is  the  daughter  of  David  Huyler,  the  ancestor,  and 
hence  is  the  sister  of  John  S.  Huyler  and  the  aunt  of  the  defendants 
Huyler,  who  are  sons  of  John  S.  The  plaintiff  claims  that  the  certifi- 
cate in  question  belonged  to  David  Huyler  at  the  time  of  his  death,  and 
that,  subject  to  the  life  estate  of  her  mother  therein,  the  shares  passed 
to  her  under  the  residuary  clause  in  David's  will.  The  defendants  claim 
that  the  shares  were  transferred  by  David  in  his  lifetime  to  his  son, 
John  S.,  and  that  upon  the  death  of  the  latter  they  passed  to  them  under 
his  will.  It  is  conceded  that  the  shares  are  now  in  the  name  of  the 
defendants. 

David  died  in  1885,  and  the  primary  determination  is  whether  the 
shares  were  David's  property  at  that  time,  or  had  been  previously  trans- 
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ferred  by  him  to  his  son,  John  S.  Death  has  taken  away  all  who  might 
have  testified  concerning  this  matter,  but  the  records  show  that  on 
June  10,  1885,  David  signed  his  name  to  the  form  of  assignment  printed 
on  the  back  of  the  certificate  in  question,  and  this  signature  was  wit- 
nessed by  Mr.  Eulton,  an  attorney,  who  also  wrote  in  the  date.  Other- 
wise the  assignment  is  blank.  On  June  30,  1885,  David  made  his  will, 
and  he  died  on  July  19,  1885,  and  his  will  was  proved  on  August  12, 
1885.  No  mention  of  any  holdings  in  the  Huyler  company  is  made  in 
his  will.  He  gives  a  piece  of  real  estate  in  New  York  and  two  other 
pieces,  in  New  Jersey  to  his  son,  John  S.,  after  the  termination  of  the 
life  estate  given  to  his  widow,  and  by  a  residuary  clause  gives  every- 
thing else  to  the  plaintiff,  his  daughter.  David's  widow  died  in  1895, 
and  John  S.  Huyler  died  in  1910. 

On  August  4,  1885,  16  days  after  the  death  of  David,  the  certificate 
for  50  shares,  which  had  been  in  his  name  and  which  he  iiad  indorsed 
as  above  stated,  was  surrendered  to  the  corporation,  and  another  cer- 
tificate, for  the  same  number  of  shares,  issued  in  its  place  to  John  S. 
Huyler.  In  all  human  probability,  this  suit  would  never  have  been 
started,  but  for  the  fact  that  John  S.  Huyler  was  one  of  the  executors 
under  his  father's  will,  and  in  fact  the  only  acting  executor  by  his  own 
admission.  But,  because  John  S.  was  the  executor  and  the  transfer 
of  the  stock  was  not  made  to  him  until  after  his  father's  death,  the 
plaintiff  claims  that,  having  proved  it  to  have  belonged  to  David  short- 
ly before  his  death,  it  is  incumbent  upon  John  S.,  or  his  successors  in 
interest,  to  account  for  the  stock  as  a  part  of  David's  estate,  or,  if  it  is 
claimed  that  the  stock  was  given  by  David  to  John  S.  in  E>avid's  life- 
time, to  establish  that  fact. 

[1,  2]  The  mere  naked  possession  of  a  nonnegotiable  instrument  is 
not  evidence  of  ownership.  Cuyler  v.  Wallace,  183  N.  Y.  291,  76  N. 
E.  1.  .  But,  if  ftie  possession  is  coupled  with  a  written  assignment  to 
the  holder,  the  general  rule  is  that  ^vould  be  evidence  of  ownership. 
But  to  this  general  rule  there  is  an  exception,  where  the  relations 
between  the  alleged  donor  and  donee  were  intimate,  and  the  latter  had 
access  to  the  former's  property.  Matter  of  Canfield,  176  App.  Div. 
554,  163  N.  Y.  Supp.  191.  And  this  exception  applies  especially  where 
the  person  in  possession,  claiming  ownership,  is  the  executor  or  trustee 
of  the  person  who  had  owned  the  property,  and  where  the  possession 
of  the  executor  is  not  shown  to  have  existed  prior  to  the  owner's  death. 
Matter  of  Oilman,  92  Misc.  Rep.  140, 156  N.  Y.  Supp.  169,  affirmed  Id., 
175  App.  Div.  185,  161  N.  Y.  Supp.  645;  Id.,  220  N.  Y.  659,  116  N. 
E.  1046.  See,  also,  Matter  of  Perry,  129  App.  Div.  587,  114  N.  Y. 
Supp.  246.  In  fact,  in  neither  of  the  defendants'  briefs  is  this  dis- 
puted. Both  briefs  recognize  that  in  such  a  case  the  executor,  claiming 
to  own  the  property,  must  establish  his  right  to  it. 
.  [3]  The  defendants*  entire  claim  upon  this  branch  of  the  case  is 
that,  from  the  facts  proved,  the  court  should  infer  and  find  that  there 
had  been  a  delivery  of  the  stock  by  David  in  his  Hfetime  to  John 
S.  But  the  facts  proved  do  not  authorize  such  a  finding.  If  the  court 
could  indulge  in  supposition,  as  to  defendants'  counsel,  the  guess  might 
easily  be  hazarded  that  David  did  intend  this  stock  to  go  to  his  son. 
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John  S.,  and  that  he  had  given  it  to  him.  There  are  some  circum- 
stances that  seem  rather  significant,  but  none  that  necessarily  lead 
to  that  conclusion. 

[4,  6]  The  argument  of  defendants,  that  there  is  a  presumption  of 
delivery  on  the  date  of  the  assignment,  is  unsound,  and  not  borne  out 
by  the  citations.  In  all  the  cases  cited  (Aspell  v.  Campbell,  64  App. 
Div.  393,  72  N.  Y.  Supp.  76;  Westchester  Mortgage  Co.  v.  Mclntire, 
Inc.,  174  App.  Div.  525-527,  161  N.  Y.  Supp.  384;  People  v.  Snyder, 
41  N.  Y.  397-401 ;  Ewers  v.  Smith,  98  App.  Div.  289,  90  N.  Y.  Supp. 
575;  Ranken  v.  Donovan,  115  App.  Div.  651,  100  N.  Y.  Supp.  1049; 
Tausk  v.  Siry,  110  Misc.  Rep.  514,  180  N.  Y.  Supp.  439),  there  was 
proof  of  delivery  and  the  question  under  consideration  was  the  date  of 
the  delivery,  and  so  the  observations  made,  that  the  date  of  the  paper 
is  presumptive  proof  of  its  delivery  on  that  date,  must  be  read,  re- 
membering the  fact  that  delivery  had  been  established  either  by  proof 
or  concession.  Nor  is  there  any  merit  in  the  claim  that  the  act  of  two 
officers  of  the  Huyler  corporation  (other  than  John  S.)  in  signing  the 
certificate  in  the  name  of  John  S.,  which  was  issued  after  David's  death 
in  place  of  the  one  he  had  owned,  shows  they  had  investigated  and 
determined  that  the  transfer  to  John  S.  had  been  properly  made. 

[8]  But  there  is  another  branch  to  the  case.  The  transaction  at- 
tacked by  the  plaintiff  took  place  in  1885.  This  suit  was  not  commenced 
until  1917,  32  years  later.  The  plaintiff  claims  she  did  not  discover 
the  fraud  charged  until  a  few  weeks  before  commencing  this  litigation, 
and  on  that  ground  she  seeks  to  be  relieved  of  the  operation  of  the 
statute  of  limitations.  Civil  Code,  §  382,  subd.  5.  Under  the  cited 
section,  the  burden  of  proving  that  she  did  not  discover  the  fraud  is 
upon  the  plaintiff.  Mason  v.  Henry,  152  N.  Y.  529,  539,  46  N.  E.  837. 
In  other  words,  when  the  time  had  elapsed  which  would  bar  her  claim, 
in  order  to  get  the  benefit  of  this  exception,  she  must  bring  herself 
within  it,  and  must  satisfy  the  court  of  the  truthfulness  of  her  claim. 

[7]  This  the  plaintiff  has  not  done.  She  has  testified  that  she  did 
not  learn  of  the  facts  until  she  went  with  her  counsel  to  the  corpora- 
tion's office  in  June,  1917,  when  he  examined  the  stock  certificate  book. 
But  this  contention  is  not  credited.  The  testimony  of  Mr.  McEwen, 
as  to  what  transpired  at  that  time,  indicates  that  the  plaintiff  and  her 
counsel  had  knowledge  of  the  situation  prior  to  that  visit;  and  this 
testimony  was  not  contradicted.  While  this  would  not  prove  that  the 
plaintiff  had  knowledge  more  than  6  years  before  the  commencement  of 
the  action,  it  tends  to  show  that  the  plaintiff  was  not  truthful.  It  also 
appeared  that,  shortly  after  her  father's  death,  the  plaintiff  and  her 
mother  both  complained  of  the  provision  made  for  them,  and  said  they 
had  not  been  treated  fairly.  This  is  significant,  for  under  the  will 
David's  widow  had  a  life  estate  in  everything,  and  the  plaintiff  was  the 
residuary  legatee  and  devisee  of  all  his  property,  except  three  pieces 
of  real  estate,  which  went  to  John  S.,  and  the  accounting  in  David's 
estate  shows  that  the  residue  consisted  of  considerable  personalty,  as 
well  as  realty. 

What  could  be  the  ground  of  their  complaint  that  they  had  not  been 
treated  fairly,  if  they  did  not  then  know  that  David's  holdings  in  the 
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corporation  had  been  turned  over  by  him  before  his  death,  or  that  John 
S.  so  claimed  ?  If  they  did  not  know  that  he  had  ever  had  any  holdings 
in  the  corporation,  no  ground  of  complaint  is  apparent.  In  1899, 
plaintiff  became  a  director  in  the  corporation,  and  a  year  later  her  son 
was  also  made  a  director,  and  both  continued  as  such  until  the  death  of 
John  S.,  which  was  in  1910,  and  her  son  continued  as  director  for 
a  number  of  years  thereafter.  The  plaintiff's  claim  of  lack  of  knowl- 
edge cannot  be  found  as  a  fact.  The  court,  however,  does  not  credit 
the  testimony  given  by  one  of  the  defendants  and  his  stenographer  as 
to  a  statement,  claimed  to  have  been  made  by  the  plaintiff  in  1917,  to 
the  effect  that  she  knew,  her  father  had  owned  all  the  business. 

[8]  Nor  is  the  court  of  the  opinion  that  the  accounting  of  the  David 
Huyler  estate  was  sufficient  to  put  the  plaintiff  on  inquiry.  There  is 
an  item  in  that  account  showing  the  receipt  by  John  S.  Huyler,  as 
executor,  of  some  money  from  Huyler's;  but  the  account  does  not 
show  for  what  it  was  received.  It  does  not  seem  that  the  plaintiff  was 
obliged  to  inquire,  or  to  endeavor  to  see  the  corporation's  books.  Of 
course,  if  she  had  seen  them,  she  would  have  learned  that  David  had 
owned  some  of  the  stock  of  the  company  in  his  lifetime,  although  she 
would  not  have  learned,  as  defendants'  brief  erroneously  states,  that  a 
part  of  the  money  shown  in  the  account  came  from  a  dividend  on  that 
stock.  The  ledger  shows  that  David  had  drawn  out  all  of  the  dividend 
that  was  declared  in  June,  1885,  by  the  end  of  that  month,  and,  in  fact, 
at  that  time  his  account  was  slightly  overdrawn.  The  moneys  for 
which  his  executor  accounted  were  for  David's  salary  for  July,  for  the 
rent  of  the  Long  Branch  store  for  1885,  and  for  a  sale  of  furniture,  etq. 

For  the  reasons  stated,  the  defendants  should  have  judgment,  with 
costs.  The  findings  submitted  by  the  respective  parties  have  been 
passed  upon. 


(193  App.  Div.  192) 

COOPER-SNELL  CO.  v.  STATE.* 

(Supreme  Court,  Appellatfe  Division,  Fourth  Department.    July  Term,  1920.) 

^States  ^=>177-«^laims  on  file  when  statute  took  effeet  need  not  be  refiled. 

Claims  against  the  state,  on  file  when  Laws  1918,  c.  603,  took  effect, 
which  remained  on  file  with  the  Court  of  Claims,  did  not  need  to  be  re- 
filed  to  comply  with  the  act. 

Clark  and  De  Angelis,  JJ.,  dissenting. 

Appeal  from  Court  of  Claims. 

Claims  by  the  Cooper-Snell  Company  against  the  State  of  New  York. 
From  orders  granted  by  the  Court  of  Claims,  denying  claimant's  motion 
to  vacate  and  set  aside  orders,  made  in  such  court,  dismissing  the  claims 
on  jurisdictional  grounds  (109  Misc.  Rep.  96,  178  N.  Y.  Supp.  272), 
claimant  appeals.  Order  denying  application  to  open  default,  and  for 
order  setting  aside  and  vacating  the  dismissal,  reversed,  and  application 
granted. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGEUS, 
HUBBS,  and  CLARK,  JJ.  

^S^For  oUier  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Dlgeete  A  Indexes 
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John  G.  Wait»  of  New  York  City  (Howard  G.  Wilson,  of  New  York 
City,  of  counsel),  for  appellant,  Charles  D.  Newton,  Alty.  Gen.  (J.  L. 
Cheney,  Deputy  Atty.  Gen.,  of  counsel),  for  the  State. 

KRUSE,  P.  J.  I  think  it  was  not  necessary  to  refile  these  claims  to 
comply  with  the  provisions  of  the  act  of  1918.  Laws  1918,  c.  603. 
The  claims  were  on  file  when  the  act  took  effect,  and  have  remained 
on  file  with  the  Court  of  Claims.  This,  as  it  seems  to  me,  is  a  sub- 
stantial compliance  with  the  act,  and  accords  with  the  reasoning  of  Kel- 
logg, P.  J.,  in  Rogers  v.  State,  184  App.  Div.  340,  171  N.  Y.  Supp.  337. 

The  Court  of  Claims  refused  to  open  the  default  upon  me  sole 
ground  that  it  did  not  have  jurisdiction  to  determine  the  same,  because 
the  claims  were  not*  refiled  within  6  months  after  the  act  of  1918  took 
effect.  The  prevailing  opinions  of  that  court  concede  that  a  case  was 
made  out  to  open  the  default.  It  seems  to  me  that  the  learned  court  put 
too  strict  a  construction  upon  the  act. 

While  the  act  requires  these  claims  to  be  filed  with  the  Court  of 
Claims  withn  6  months  from  the  time  the  act  takes  eflfect,  there  is  noth- 
ing in  the  act  which  provides  for  refiling,  if,  in  fact,  the  claim  was  al- 
ready on  file  at  the  time  the  act  took  effect,  and  no  good  reason  is  sug- 
gested, as  it  seems  to  me,  why  such  refiling  should  be  required. 

The  order  denying  the  application  to  open  the  default,  and  for  an 
order  setting  aside  and  vacating  the  dismissal,  should  be  reversed,  witb 
$10  costs,  besides  disbursements  on  this  appeal,  and  the  application 
should  be  granted. 

Order  reversed,  with  $10  costs  and  disbursements  in  each  claim,  and 
motions  to  open  defaults  granted,  with  $10  costs  in  each  claim. 

LAMBERT  and  HUBBS,  JJ.,  concur. 

CLARK,  J.  (dissenting).  The  claimant,  in  May  and  June,  1914,  pre- 
sented two  claims  against  the  state  for  extra  work  and  for  damages ; 
the  claims  growing  out  of  highway  improvement  contracts  in  Herkimer 
county,  upon  which  the  full  contract  price  had  been  paid.  Notice  of  one 
claim,  No.  1549A,  was  filed  May  5,  1914,  but  more  than  2  years  after 
the  completion  of  the  work  under  the  contract  in  connection  with  which 
this  claim  arose.  Notice  of  the  other  claim,  No.  1688A,  was  filed  June 
20,  1914,  but  more  than  2  years  after  the  completion  of  the  work  under 
the  contract  in  connection  with  which  this  claim  arose. 

No  notice  of  intention  was  filed  in  either  case,  as  provided  for  by  sec- 
tion 264  of  the  Code  of  Civil  Procedure.  The  claims  were  placed  on 
the  calendar  of  the  Court  of  Claims  for  the  Utica  term,  and  were  dis- 
missed on  motion  of  the  Attorney  General,  January  6,  1919 ;  the  claim- 
ant not  appearing  to  prosecute  the  claims,  and  the  court  holding  that 
it  was  without  jurisdiction  to  hear  them. 

Claimant  appeals  from  the  order  of  January  6,  1919,  dismissing  the 
claims,  and  also  from  the  order  of  December  3,  1919,  denying  its  mo- 
tion for  an  order  vacating  the  order  of  January  6,  1919,  dismissing  said 
claims.  It  is  the  contention  of  claimant  that  the  Court  of  Claims  had 
jurisdiction  to  hear  these  claims  by  the  express  provisions  of  chapter 
603  of  the  Laws  of  1918,  urging  that,  these  claims  having  been  once 
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filed,  a  refiling  was  not  necessary  within  6  months  from  the  time  that 
act  took  effect 

These  claims  grew  out  of  two  contracts  for  highway  improvement 
in  Herkimer  county,  one  of  which  was  completed  and  accepted  Febru- 
ary 14,  1912,  and  the  other  January  28,  1912,  and  these  claims  for  extra 
-work  and  damages  accrued  on  these  dates,  respectively.  One  of  these 
claims  was  filed  May  5,  1914,  and  the  other  was  filed  June  20,  1914 ; 
there  having  been  no  notice  of  intention  to  file  in  either  case,  as  re- 
quired by  section  264  of  the  Code  of  Civil  Procedure. 

It  is  important  to  inquire  whether  or  not  the  enabling  act,  chapter  603 
of  the  Laws  of  1918,  will  relieve  claimant  of  its  omission  to  file  the  no- 
tice of  intention  required  by  section  264  of  the  Code  of  Civil  Procedure. 
The  act  was  passed  and  took  cflFect  May  10,  1918.  It  was  legislation 
evidently  passed  in  the  interest  of  claimant,  for  its  tide  provides  that 
it  is : 

''An  act  to  confer  Jurisdiction  on  the  Ck>urt  of  Claims  to  bear,  audit  and 
determine  the  aUeged  claims  of  the  Ck>oper-Snen  Ck)mpany  [this  claimant] 
figainst  the  state  for  damages  alleged  to  have  been  sustained  by  such  com- 
pany, and  to  render  judgment  therefor." 

And  by  section  1  of  the  act  jurisdiction  was  conferred  on  said  court 
to  hear,  audit,  and  determine  claims  of  the  Cooper-Snell  Company 
against  the  state  for  extra  work  and  damages  claimed  to  be  due  the 
company  in  connection  with  highway  construction  in  Herkimer  county  r 
but  in  section  2  of  the  act  it  distinctly  provided  that  no  nward  ^^hould  h*- 
made  or  judgment  rendered  "unless  such  claims  shall  be  filed  with 
the  Court  of  Claims  within  six  months  from  the  time  this  act  takes  ef- 
fect" 

The  claims  had  been  filed  in  May  and  June,  1914,  respectively,  but 
no  notice  of  intention  had  ever  been  filed ;  so  they  were  not  properly  fil- 
ed, and  were  ineflfectual  to  confer  jurisdiction  on  the  Court  of  Claims. 
They  were  not  refiled  at  all  after  chapter  603  of  the  Laws  of  1918  took 
effect  May  10,  1918,  and  inasmuch  as  that  statute  expressly  provided 
that  its  benefits  were  to  be  limited  to  such  claims  as  "shall  be  filed  with 
the  Court  of  Claims  within  six  months  from  the  time  this  act  takes  ef- 
fect," I  cannot  see  how  its  provisions  can  be  effectual  to  revive  claims 
that  were  dead  because  they  had  never  been  legally  filed. 

The  plain  meaning  of  the  statute  is  that  it  was  to  apply  to  existing 
claims,  but  thereafter  to  be  filed,  and  not  to  claims  that  had  been  pre- 
viously filed,  but  lacking  a  notice  of  intention  to  file  as  required  by  the 
Code.  The  act  of  1918  (Laws  of  1918,  c.  603)  cannot  be  construed  as 
referring  to  claims  already  filed.  If  that  had  been  the  legislative  intent, 
why  was  a  clause  inserted,  limiting  its  benefits  to  claims  that  "shall  be 
filed  with  the  Court  of  Claims  within  six  months  from  the  time  this  act 
takes  effect"?  These  claims  were  never  filed  with  the  Court  of  Claims 
in  pursuance  of  the  provisions  of  that  act,  and  therefore  the  court  ac- 
quired no  jurisdiction  in  regard  to  them.  Ross  v.  State  of  New  York, 
103  Misc.  Rep.  196,  175  N.  Y.  Supp.  304;  Id.,  186  App.  Div.  156,  173 
N.  Y.  Supp.  656. 

Chapter  175  of  the  Laws  of  1919  conferred  jurisdiction  on  the  Court 
of  Claims  to  hear  and  determine  certain  claims  against  the  state  when 
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no  notice  of  intention  in  regard  to  such  claims  had  been  filed.  This  act, 
however,  expressly  provided  that  it  applied  only  to  claims  "which  have 
been  previously  filed  with  the  Court  of  Claims,  within  six  months  from 
the  date  of  accrual  thereof,"  and  before  December  31,  1917,  but  for 
which  no  notice  of  intention  had  been  filed  with  the  Court  of  Claims  or 
the  Attorney  General,  or  both,  within  such  6  months. 

These  claims  were  filed  in  1914,  one  in  May  and  the  other  in  June 
of  that  year.  The  contracts  out  of  which  they  grew  were  completed, 
accepted,  and  paid  for  in  January  and  February,  1912;  the  claims  be- 
ing filed  more  than  2  years  after  the  work  under  the  contracts  out  of 
which  they  grew  had  been  completed  and  accepted.  No  facts  are  shown 
in  the  record  to  support  claimant's  contention  that  the  claims  were  filed 
within  6  months  after  they  accrued ;  indeed,  the  record  distinctly  dis- 
proves that  mere  conclusion. 

These  statutes  (Laws  of  1919,  c.  175,  and  Laws  of  1918,  c.  603),  on 
which  claimant  relies,  are  in  derogation  of  the  sovereign  rights  of  the 
state  and  should  be  strictly  construed.  That  being  true,  claimant  must 
fail  on  this  motion,  for  the  reason  that  as  to  the  act  of  1918  the  claims 
were  not  filed  under  ft»  provisions  within  6  months  after  it  took  eflFect, 
and  as  to  the  act  of  1919  the  claims  were  not  filed  within  6  months 
from  the  dates  of  the  accrual  thereof,  and  the  disposition  of  the  motions 
by  the  Court  of  Claims,  because  of  lack  of  jurisdiction,  was  proper. 

The  orders  appealed  from  should  be  affirmed,  with  costs. 

DE  ANGELIS,  J.,  concurs. 


(112  Misc.  Rep.  381) 

MACK  V.  HINES,  Director  General  of  Railroads. 

(Supreme  CJourt,  Special  Term,  Kings  County.    June,  1920.) 

L  New  trial  <8=»25 — Granted  in  furtheranee  of  Justice  after  statute  declared 
unconstitutional. 

Where  plaintlflP  brought  an  action  at  common  law  for  damages  for  per- 
sonal injury  from  negligence  against  the  Director  General  of  Railroads, 
who  set  up  a  federal  statute  providing  another  remedy,  whereupon  the 
complaint  was  dismissed,  thereby  remanding  plaintiff  to  the  State  Indus- 
trial (Commission,  where  he  obtained  an  award,  and  where  the  statute 
was  thereafter  declared  unconstitutional,  his  motion  for  a  new  trial  would 
be  granted  in  furtherance  of  justice,  where  the  time  to  appeal  from  the 
judgment  had  expired. 

2.  Judgment  '&=>34(K— Suprane  Court  may  open  its  Judgment  at  any  time  in 

furtherance  of  Justice. 

The  Supreme  CJourt  of  the  state  of  New  York  retains  control  over  Its 
judgments,  and  without  regard  to  any  statutory  authority  may  at  any 
time  open  them  on  the  application  of  any  one  for  any  sufficient  reason  in 
the  furtherance  of  justice. 

3.  Judgment  <&=^340 — Supreme  Court  lias  contnd  of  and  may  open  its  Judge- 

ment at  any  time  in  furtherance  of  Justice. 

The  whole  power  of  the  court  to  relieve  from  a  judgment  taken  through 
mistake,  inadvertence,  surprise,  or  excusable  neglect  Is  not  limited  by  Code 
Civ.  Proc.  I  724,  but  in  the  exercise  of  its  control  over  Its  judgments  may 

•^ssFor  otber  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  6  Indexes 
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open  them  on  the  application  of  any  one  for  sufficient  reason  In  the 
furtherance  of  justice;    that  being  a  power  exercised  continuously  and 
growing  out  of  its  control  over  its  own  records  and  judgments,  and  ac- 
tions pending  therein. 

Action  by  Daniel  Mack  against  Walker  D.  Hines,  as  Director  Gen- 
eral of  Railroads.  Plaintiff's  motion  to  vacate  and  set  aside  a  judg- 
ment of  dismissal,  and  to  restore'the  case  to  the  calendar,  granted. 

Fred  M.  Ahem,  of  New  York  City,  for  plaintiff. 
Benjamin  C.  Loder,  of  New  York  City,  for  defendant. 

FAWCETT,  J.  This  is  a  motion  to  vacate  and  set  aside  a  judgment 
of  dismissal  of  plaintiff's  complaint  at  Trial  Term  and  restore  the  ac- 
tion for  trial  upon  the  merits,  upon  the  ground  that  the  statute  depriv- 
ing this  court  of  jurisdiction  to  try  and  determine  the  issues  raised  by 
the  complaint  and  invoked  and  acted  upon  in  such  dismissal,  has  been 
declared  unconstitutional,  null  and  void  by  a  court  of  last  resort,  to  wit, 
the  Supreme  Court  of  the  United  States.  The  motion  is  made  before 
the  same  justice  who  presided  at  the  trial,  after  the  time  to  appeal  from 
the  judgment  has  expired. 

Plaintiff,  being  permanently  injured  by  the  negligence  of  another, 
brought  his  action  for  damages  at  common  law.  The  defendant  in- 
voked, against  the  common-law  jurisdiction  of  the  action,  a  statute  of 
the  United  States  providing  anoth^  and  exclusive  remedy.  The  court, 
accepting  the  statute  as  valid,  sustained  the  motion  of  defendant,  and 
dismissed  the  complaint.  Since  which  time  the  United  States  Supreme 
Court  in  the  case  of  Knickerbocker  Ice  Co.,  Plaintiff  in  Error,  v.  Lil- 
lian E.  Stewart,  253  U.  S.  149,  40  Sup.  Ct.  438,  64  L.  Ed.  — ,  declar- 
ed the  statute,  upon  the  existence  of  which  the  court  dismissed  plain- 
tiff's action,  unconstitutional,  null,  and  void. 

[1,2]  The  question  now  presented  is  whether  the  court,  under  the 
circumstances,  can  restore  the  action  for  trial  on  the  merits.  The  Su- 
preme Court  of  the  state  of  New  York  retains  control  over  its  judg- 
ments and  may,  without  regard  to 'any  statutory  authority,  at  any  time 
open  them  on  the  application  of  any  one  for  any  sufficient  reason  in 
the  furtherance  of  justice,  Ladd  v.  Stevenson,  112  N.  Y.  325,  19  N. 
E.  842,  8  Am.  St.  Rep.  748;  Wetmore  v.  Law,  34  Barb.  515;  Smith 
V.  Frankfield,  77  N.  Y.  414;  Matter  of  Doey  v.  Rowland  Co.,  224 
N.  Y.  30, 120  N.  E.  53.  In  Smith  v.  Frankfield,  77  N.  Y.  414,  a  judg- 
ment in  another  suit  was, claimed  to  be  an  estoppel,  and  such  judgment 
was  subsequently  reversed,  and  the  judgment  in  the  cited  case  was  set 
aside  on  motion  upon  the  ground  that : 

'*If  the  reversal  had  been  had  before  the  trial  or  judgment  in  this  action,  it 
would  have  been  a  complete  defense  to  the  plaintiffs  case." 

In  Wetmore  v.  Law,  34  Barb.  515,  a  judgment  enjoining  the  con- 
struction of  a  railroad  had  been  obtained  upon  the  ground  that  such 
construction  was  unauthorized.  Subsequently  the  Legislature  authoriz- 
ed it  and  a  motion  to  vacate  the  judgment  was  made.  The  court  held 
that  a  motion  was  the  proper  procedure  and  further  that : 
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''Where  the  ground  upon  which  the  Judgment  was  ordered,  tIz.  the 
absence  of  any  legal  sanction  to  the  act  enjoined,  has  since  been  removed,  by 
authorizing  the  doing  of  the  act,  this  will  present  a  prima  fade  case  for  the 
application  of  the  rule." 

The  judgment  of  dismissal  in  the  instant  case  remanded  plaintiff  to 
the  State  Industrial  Commission  for  such  relief  as  he  might  be  entitled 
to.  The  commission  made  an  award  in  his  favor,  and  he  has  received 
since  this  award  some  $1,100.  Under  this  award,  he  is  entitled  to  ap- 
proximately $2,500,  in  biweekly  payments.  The  State  Industrial  Com- 
mission was  without  authority  to  herein  determine  the  subject-matter 
of  plaintiff's  claim.  Their  adjudication  is  a  nullity,  and  will  be  so  de- 
clared at  the  instance  of  any  party  affected  thereby.  Matter  of  Doey  v. 
Rowland  Co.,  supra.  The  insurance  carrier  is  subject  to  the  control 
of  the  insurance  department,  and  cannot  disburse  its  funds  in  payment 
of  a  void  judgment.  It  is  safe  to  assume  that  nothing  more  will  be  paid 
on  that  award,  even  though  the  plaintiff  in  this  action  were  willing  to 
accept  it.  If  this  judgment  may  not  be  opened,  we  have  the  anomaly 
of  plaintiff's  judgment  being  rendered  null  because  based  upon  void 
statute,  and  the  judgment  against  him,  based  upon  the  same  statute, 
held  to  be  binding  and  unimpeachable. 

[3]  The  whole  power  of  the  court  to  relieve  from  judgment  taken 
through  mistake,  inadvertence,  surprise,  or  excusable  neglect  is  not 
limited  by  section  724,  of  Code  Civ.  Proc,  but,  in  the  exercise  of  its 
control  over  its  judgments,  it  may  open  them  upon  the  application  of 
any  one  for  sufficient  reason  in  the  furtherance  of  justice.  Ladd  v. 
Stevenson,  supra.  It  is  a  power  exercised  continuously  and  grows  out 
of  the  control  it  has  over  its  own  records  and  judgments  and  the  actions 
pending  therein.  There  are  so  many  occasions  for  its  exercise  that  it 
should  not  be  curtailed.  Whether  the  power  shall  be  exercised  in  any 
case  rests  in  its  discretion,  with  the  exercise  of  which  this  court  will 
not  ordinarily  interfere.  The  power  must  not  be  arbitrarily  exercised, 
so  as  to  deprive  a  party  of  a  valuable  right  secured,  but  when  the  facts 
exist,  showing  that  the  ends  of  justice  may  require  its  exercise,  the  Su- 
preme Court  must  deal  with  its  own  records.  Weston  v.  Citizens* 
National  Bank,  88  App.  Div.  337,  84  N.  Y.  Supp.  743.  It  is  our  boast 
that  the  common  law  is  elastic  enough  to  fit  itself  to  new  conditions 
and  to  progress  pari  passu  with  advancing  civilization  and  our  ever- 
growing humanitarianism.    Drobner  v.  Peters,  184  N.  Y.  Supp.  337. 

The  solemnity  of  a  judgment  is  upheld  mainly  upon  the  ground  of  its 
conclusiveness  and  that  the  successful  party  has  earned  and  is  entitled 
to  his  repose.  In  the  instant  case,  that  feature  is  eliminated  for  the 
judgment  of  dismissal  is  not  a  bar  to  the  bringing  of  a  new  action  (Code 
Civ.  Proc.  §  1209;  Peterson  v.  Ocean  El.  Co.,  214  N.  Y.  43,  108  N.  E. 
199),  and  a  court  declining  to  entertain  jurisdiction  of  an  action  leaves 
the  parties  where  it  found  them. 

The  circumstances  under  which  this  application  is  made  are  most 
unusual.  It  seems  to  me  this  court  has  the  power  in  its  discretion  to 
vacate  the  judgment  and  restore  the  case  to  the  calendar  in  furtherance 
of  justice. 

Motion  granted. 
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<1»3  App.  Div.  197) 

ROCKY  RIVER  DEVELOPMENT  CO.  v.  GERMAN-AMERICAN  RREWINO 

CO. 

(Supreme  Conrt,  Appellate  Df vision,  Fourth  Department    July  6,  1020.) 

1.  Corporations  <&»428(1)— Knowledge  of  agent  ordinarily  in4>uted  to  com- 

pany, with  exception. 

Ordinarily  knowledge  on  the  part  of  an  agent  of  a  corporation  imputes 
knowledge  to  the  corporation  because  of  the  agent's  duty  of  disclosure,  ex- 
cept where  the  agent  is  engaged  in  transactions  for  his  own  benefit,  hostile 
to  the  corporation,  or  for  the  benefit  of  some  other  person  in  a  manner 
detrimental  to  the  corporation,  when  the  presumption  of  disclosure 
does  not  follow. 

2.  Corporations  <S=>401— Liable  fw  funds  of  of;her  eompany  used  to  reduce 

mutual  offleer's  overdrafts. 

Defendant  corporation,  whose  president  used  funds  of  piEdntiif  corpora- 
tion, of  which  he  was  treasurer,  to  reduce  his  overdrafts  on  the  books  of 
defendant  corporation,  held  liable  to  plaintiff  corporation  for  the  amounts, 
with  interest ;  the  checks  of  plaintiff  corporation,  drawn  by  its  treasurer, 
defendant's  president,  being  sufficient  to  indicate  the  true  sitliation  that 
plaintiff  corporation  was  not  paying  ils  own  debts. 

3.  Corporations  ^s>426<  10) —Estopped  to  disdaim  fraud  of  officer  while  re- 

taining benefit. 

Defendant  corporation,  whose  notes  held  by  a  bank  were  paid  by  Its 
president,  plaintiff  corx)oration's  treasurer,  with  a  draft  purchased  by 
the  officer  by  a  check  drawn  in  the  name  of  plaintiff  on  its  account,  held 
liable  to  plaintiff  corporation  on  the  theory  that  it  had  benefited  by  the 
fraudulent  transaction  of  the  mutual  officer,  and  therefore  could  not  dis- 
claim the  fraud  and  theft  whereby  he  procured  such  unreturned  benefit 
for  it. 

Action  by  the  Rocky  River  Development  Company  against  the  Ger- 
man-American Brewing  Company,  Verdict  in  part  directed  for  plain- 
tiff, and  both  parties  except ;  the  exceptions,  with  motions  for  new  trial, 
being  ordered  heard  in  the  appellate  division  in  the  first  instance.  De- 
fencSnt's  exceptions  overruled,  its  motion  for  new  trial  denied,  and 
judgment  directed  for  plaintiff,  plaintiff's  exceptions  sustained,  and  its 
motion  for  new  trial,  respecting  the  item  for  which  recovery  was  de- 
nied it,  granted. 

Ar^ed  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGEUS, 
HUBBS,  and  CLARK,  JJ. 

J.  A.  Magoffin,  of  Buffalo,  fpr  appellant-respondent. 

James  O.  Moore,  of  Buffalo,  for  respondent-appellant. 

LAMBERT,  J.  The  plaintiff  and  defendant  are,  respectively,  do- 
mestic corporations  with  their  principal  places  of  business  in  the  city 
of  Buffalo,  N.  Y,  During  the  times  involved  in  this  controversy  one 
John  F.  Nagle  was  the  treasurer  of  the  plaintiff  and  the  president  of 
the  defendant,  and  the  business  of  the  plaintiff  was  transacted  at  the 
business  office  of  the  defendant.  Since  1915  Nagle,  as  president  of  the 
defendant,  completely  dominated  its  affairs  and  had  unquestioned  con- 
trol of  the  finances.  Following  the  custom  of  his  immediate  predeces- 
sor in  oflfice,  he  made  personal  use  of  the  funds  of  the  defendant  from 

^:z>FoT  other  cases  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


156  184  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

time  to  time.  In  each  instance  he  charged  tfie  same  to  himself  upon  the 
records  of  the  defendant  corporation. 

On  May  9,  1917,  Nagle,  without  any  right  or  authority,  drew  a  check 
in  the  name  of  the  plaintiff,  upon  its  account  in  the  Bank  of  Buffalo,  to 
the  order  of  New  York  draft.  A  draft  was  issued  to  him  on  the  Chemi- 
cal National  Bank  of  New  York  City,  and  was  by  him  taken  to  the  Citi- 
zens' Commercial  Bank  of  Buffalo,  N.  Y.,  and  delivered  to  the  bank. 
Immediately  thereafter  he  delivered  to  the  Citizens'  Commercial  Bank, 
a  check  of  the  defendant  for  $25,000,  and  in  return  for  the  said  draft 
and  check,  the  bank  delivered  to  him  as  paid  and  canceled,  two  cer- 
tain notes  of  the  defendant  in  the  sum  of  $25,000  each,  and  which  notes 
were  at  that  time  valid  and  outstanding  obligations  of  the  defendant. 
The  canceled  and  paid  notes  were  by  Nagle  returned  to  the  office  of  the 
defendant  and  placed  in  its  files,  and  he  took  credit  upon  his  account 
with  the  defendant,  for  the  amount  of  the  New  York  draft. 

On  July  27,  1917,  Nagle  likewise  drew  a  check  in  the  name  of  the 
plaintiff,  upon  its  funds  on  deposit  in  the  Bank  of  Buffalo,  for  $10,000, 
which  was  payable  by  its  terms  to  the  defendant,  and  he  delivered  that 
check  to  one  Reeh,  a  bookkeeper  and  acting  treasurer  of  the  defendant, 
who  deposited  it  to  the  defendant's  credit  in  the  Bank  of  Buffalo.  On 
August  3,  1917,  Nagle  drew  a  like  check  in  the  plaintiff's  name  upon 
its  funds  in  the  Bank  of  Buffalo  for  the  sum  of  $15,000,  likewise  pay- 
able to  the  defendant,  and  this  was  by  Nagle  also  delivered  to  Reeb, 
and  by  him  deposited  to  the  defendant's  credit.  On  August  31,  1917, 
Nagle  again  drew  plaintiff's  check  for  $10,000  on  the  Bank  of  Buffalo, 
to  the  order  of  the  defendant,  and  delivered  the  same  to  Reeb,  who 
deposited  the  same  to  the  defendant's  credit  in  the  Bank  of  Buffalo. 

Nagle  credited  his  indebtedness  to  the  defendant,  upon  the  records, 
by  the  amount  of  these  several  checks.  Reeb  testifies  that  he  knew 
from  the  beginning  that  these  checks,  so  drawn,  were  not  given  in  pay- 
ment or  liquidafion  of  any  indebtedness  owing  by  plaintiff  to  the  de- 
fendant, and  that  he  knew  that  Nagle's  purpose  was  to  reduce  his  over- 
drafts upon  the  records  of  the  defendant  company.  These  checks  were 
all  drawn  without  any  authority  from  or  knowledge  by  any  other  of- 
ficer of  the  plaintiff,  and  were,  so  far  as  the  plaintiff  was  concerned, 
drawn  and  cashed  by  the  bank  without  its  authority  or  consent. 

This  action  is  brought  by  the  plaintiff  against  the  defendant  to  re- 
cover the  amount  represented  .by  these  transactions,  upon  the  theory  tliat 
the  circumstances  involved  were  such  as  to  charge  the  defendant  with 
knowledge  that  Nagle  was  misappropriating  its  funds.  Upon  the  trial, 
both  parties  moved  for  the  direction  of  a  verdict.  The  trial  court 
thereupon  directed  a  verdict  for  the  plaintiff,  for  the  sum  of  $38,790, 
representing  an  aggregate  of  the  three  several  checks,  with  interest,  and 
directed  a  verdict  of  no  cause  of  action  respecting  the  $25,000  transac- 
tion of  May  9,  1917.  The  respective  parties  excepted  to  the  appropri- 
ate provisions  of  such  decision,  and  each  made  a  motion  for  a  new  trial, 
and  the  exceptions  so  taken,  together  with  the  motions  for  a  new 
trial,  were  ordered  heard  in  this  court  in  the  first  instance. 

As  to  the  direction  of  the  verdict  upon  the  July  27th,  August  3d,  and 
August  31st  items,  involving  respectively  the  sums  of  $10,000,  $15,000, 
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and  $10,000,  there  is  not,  as  it  seems  to  me,  serious  question  but  that  the 
direction  of  tlje  court  was  legally  justified.  Even  without  the  admis- 
sions of  Reeb,  as  to  his  knowledge,  the  transactions  upon  their  face  in- 
dicated the  unlawful  diversion  of  funds,  sufficiently  at  least  to  put  the 
defendant  to  efficacious  inquiry  respecting  the  truth  of  the  transaction 
and  the  resulting  misappropriation,  within  the  authority  of  Henry  v. 
Allen,  151  N.  Y.  1,  45  N*  E.  355,  36  L.  R.  A.  658,  Benedict  v.  Arnoux, 
154  N.  Y.  715,  49  N.  E.  326,  and  Carlisle  v.  Norris,  215  N.  Y.  400, 
109  N.  E.  564,  Ann.  Cas.  1917A,  429. 

[1]  In  reaching  this  conclusion  as  to  these  items,  it  is  not  necessary 
to  distinguish  upon  any  theory  of  implied  knowledge.  It  is  true  that 
ordinarily  knowledge  upon  the  part  of  an  agent  of  a  corporation  imputes 
knowledge  to  the  corporation,  because  of  the  duty  of  the  agent  to  dis- 
close information  he  possesses,  pertinent  to  his  agency.  It  is  equally 
true  that  this  rule  has  its  exceptions  in  those  instances  where  the  agent 
is  engaged  in  transactions  for  his  own  benefit  and  hostile  to  the  benefit 
of  his  principal,  or  the  benefit  of  some  other  person  in  a  manner  detri- 
mental to  his  principal,  and  then  the  presumption  of  disclosure  does  not 
follow.  Crooks  v.  Nat.  Bank,  72  App.  Div.  331,  76  N.  Y.  Supp.  92, 
495;    Carlisle  v.  Norris,  supra. 

As  to  these  three  items  we  do  not  have  to  refine  as  to  the  probability 
of  Nagle  having  made  any  disclosure.  The  instruments  themselves  are 
sufficient  to  indicate  the  situation,  and  coupled  with  that  circumstance 
are  the  admissions  of  Reeb,  the  acting  treasurer  of  the  defendant,  of 
actual  knowledge.  A  consultation  with  the  records  of  the  defendant 
would  have  disclosed  that  these  checks  were  not  given  in  payment  of 
any  indebtedness  from  the  plaintiff  to  the  defendant,  and  that  they 
were  used  to  apparently  liquidate  a  debt  of  Nagle  to  the  defendant. 

[2]  In  my  judgment,  the  exception  taken  to  the  direction  of  a  ver- 
dict as  to  these  threp  several  items  should  be  overruled.  The  direction 
as  to  the  $25,000  transaction  of  May  9th  involves  a  premise  of  fact,  un- 
like the  situation  respecting  the  three  several  items  mentioned.  In  this 
instance,  the  negotiable  instrument  adopted  by  Nagle  as  a  means  of  ap- 
propriating the  plaintiff's  money  for  the  benefit  of  the  defendant  was 
used  by  him  to  procure  a  New  York  draft.  The  draft  gave  no  indica- 
tion that  the  plaintiff  was  in  any  wise  involved  in  the  transaction.  The 
moneys,  when  paid,  were  not  paid  into  the  office  of  the  defendant,  but 
were  paid  to  the  Citizens'  Commercial  Bank,  in  liquidation  of  an  obliga- 
tion of  the  defendant.  Obviously  there  was  nothing  in  this  transaction, 
in  and  of  itself,  indicating  actual  knowledge  upon  the  part  of  the  de- 
fendant or  any  of  its  officers,  except  its  president,  Nagle.  In  this 
situation  the  trial  court  concluded  it  was  not  an  instance  falling  within 
the  rule  of  constructive  knowledge,  for  the  reason  that  Nagle  was  at 
that  time  engaged  in  a  scheme  for  his  personal  benefit ;  that  it  could  not 
be  said  that  any  presumption  could  arise  that  he  made  disclosure  of  his 
fraudulent  actions  to  the  defendant.  The  trial  court  was  of  the  opinion 
that  there  was  no  basis  for  the  presumption  that  the  defendant  had  ac- 
tual or  constructive  notice,  or  notice  putting  it  upon  inquiry,  respecting 
this  transaction,  and  hence  the  plaintiff  was  not  entitled  to  a  judgment 
therefor. 
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[3]  Upon  the  theory  then  urged  as  a  basis  of  recovery,  I  think  the 
court  was  right.  There  is,  however,  another  line  of  cases  well  es- 
tablished, which  in  my  judgment  is  applicable  to  the  facts  involved  in 
the  theft  of  the  $25,000  by  Nagle,  the  benefit  of  which  the  defendant 
had.  The  doctrine  of  these  cases  precludes  a  principal  from  denying 
knowledge  possessed  by  its  agent,  where  the  transaction  involved,  has 
worked  out  to  his  material  benefit.  It  is  said  that  such  a  principal, 
even  though  ignorant  and  innocent,  cannot  receive  the  benefits  of  such 
a  fraudulent  transaction  without  adopting,  as  an  incident  thereto,  the 
means  used  by  the  agent  to  produce  the  result.  In  this  instance  the 
defendant  did  benefit  from  this  transaction.  Its  valid  obligation  of 
$25,000  was  paid  through  a  transaction  which  amounted  to  nothing  less 
than  a  larceny.  It  cannot  now,  in  my  judgment,  disclaim  the  fraud  and 
theft  by  which  Nagle  procured  this  benefit  for  it  and  retain  it.  In 
concluding  to  retain  it,  it  ratifies  and  adopts  all  of  the  methods  he  used 
to  secure  that  benefit,  irrespective  of  whether  or  not  it  had  any  knowl- 
edge or  information  upon  the  subject. 

The  leading  case  announcing  this  doctrine  is  Taylor  v.  Commercial 
Bank,  174  N.  Y.  181,  66  N.  E.  726,  62  L.  R.  A.  783,  95  Am.  St.  Rep. 
564.  The  doctrine  of  this  case  is  reaffirmed,  as  sound  in  morals,  in  the 
late  case  of  Bloomquist  v.  Farson,  222  N.  Y.  375,  118  N.  E.  855.  The 
principle  decided  in  these  cases,  as  it  seems  to  me,  is  clearly  applicable 
to  the  facts  involved  in  the  $25,000  item.  It  appears  that  Nagle,  the 
chief  executive  officer  of  the  defendant,  by  virtue  of  his  position  and 
relations  with  the  plaintiff,  misappropriated  $25,000,  and  applied  it 
for  the  benefit  of  the  defendant  in  the  payment  of  its  note.  It  would  be 
most  unjust  and  inequitable  to  tolerate  the  retention  of  that  benefit  by 
the  defendant,  without  requiring  it  to  assume  full  responsibility  for 
Nagle's  act  in  securing  it.  Whether  the  defendant  did  or  did  not  know, 
at  the  time  of  the  transaction,  the  circumstances  under  which  the  money 
was  obtained,  seems  to  me  of  little  consequence.'  Eventually  it  did 
know,  and,  knowing,  chose  to  assume  the  right  to  retain  the  results  of 
the  transaction.     The  plainest  doctrine  of  estoppel  seems  applicable. 

It  follows  that  the  defendant's  exceptions  should  be  overruled,  its 
motion  for  a  new  trial  denied,  and  judgment  directed  for  the  plaintiff 
in  the  sum  of  $38,790,  with  interest;  that  the  plaintiff's  exceptions 
should  be  sustained,  and  its  motion  for  a  new  trial  respecting  the  $25,- 
000  item  granted.    All  concur. 
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SKINNER^  Superintondenl  of  Bulks,  v.  SULLIVAN  «C  aL 

(Supreme  Court,  Spe(*ial  Term  for  Motions,  Kings  Ck)unty.    June,  1920.) 

1.  AbatcfneDt  and  renival  ^»55(4)— Actiim  on  bank  stockholder's  liabflity 
did  not  abate  by  his  death. 

Under  CJode  Civ.  Proc.  §  755,  providing  that  an  action  does  not  abate 
If  the  cause  of  action  survives  or  continues,  an  action  against  a  bank 
stockholder  to  enforce  his  stockholder's  liability  did  not  abate  upon  his 
death,  since  such  liability  survived  his  death  and  devolved  by  operation 
of  lavr  upon  his  executors. 

3.  Alialement  and  revival  9=>71 — Court's  consent  to  eontinuance  necessarj-. 
Where  the  action,  under  Code  Civ.  Proc.  §  765,  did  not  abate  on  defend- 
ant's death,  then,  although  no  order  of  revivor  was  necessary,  it  was 
necessary  to  obtain  the  court's  consent  to  a  continuance  of  the  ac^tion, 
and  to  properly  bring  defendant's  executors  before  the  court. 

3.  Abatement  and  revival  ^»75(1) — ^Issuance  of  supptemental  sununons  and 

complaint  not  necessary. 

In  an  action  against  a  bank  stockholder  on  his  stockholder's  liability, 
on  his  death,  since  the  action  survived  under  Code  Civ.  Proc.  §  756,  it 
was  not  necessary  that  the  court  direct  the  issuance  of  a  supplemental 
summons  and  supplemental  pleadings,  under  section  7M,  as  that  section 
Is  not  Intended  to  provide  an  exclusive  method  of  procedure;  but  a  pro- 
ceeding by  motion  and  order  against  the  defendant's  executors  was  proper, 
the  granting  of  the  order  signifying  the  court's  consent  to  the  continu- 
ance of  the  action  against  the  executors. 

4.  Abatement  and  revival  48s»75  (1) — Serviee  of  petition  and  order  to  substitute 

defendant's  executors  must  be  personaL 

A  proceeding  upon  petition  and  order  to  substitute  the  executors  of  a 
deceased  defendant  as  defendants,  in  an  action  not  abated  by  defendant's 
death,  is  in  a  sense  a  substitute  for  the  former  bill  of  revivor ;  and  in 
cases  where  the  continuance  of  the  action  is  affected  by  such  procedure, 
the  order  is  practically  a  substitute  for  the  supplemental  summons  per- 
mitted by  Code  Civ.  Proc.  §  760,  and  should  be  served  personally,  and 
an  order  to  show  cause,  served  by  mail,  addressed  to  the  executors,  is  in- 
sufficient. 

5.  Notice  ^=>10— Must  be  personally  served. 

Where  service  of  a  notice  Is  required,  either  by  a  statutory  provision  or 
by  established  judicial  procedure,  the  service  must  be  personal,  unless  a 
different  mode  of  service  is  authorized. 

6.  Judgment  <8==>17<  8) —Against  executors,  not  made  parties,  on  death  of  de- 

fendant, not  valid. 

In  an  action  by  the  superintendent  of  banks  to  enforce  the  liability  of  a 
stockholder  in  the  bank,  which,  under  Code  Civ.  Proc.  §  755,  survived  the 
defendant's  death,  ihe  falluie  io  personally  serve  either  a  supplemental 
summons  or  the  order  granting  a  continuance  of  the  action  was  fatal,  as 
without  such  service  the  executors  were  not  before  the  court,  and  it  had  no 
power  to  render  a  judgment  against  them. 

Action  by  George  I.  Skinner,  as  Superintendent  of  Banks,  against 
David  A.  Sullivan  and  others  to  enforce  their  liability  as  stockholders 
in  the  Union  Bank,  in  which,  after  the  death  of  defendant  Emil  Wolft', 
Herman  H.  Wolff  and  others,  as  his  executors,  were  made  parties 
defendant,  and  a  judgment  rendered  against  them.  On  motion  by 
Herman  H.  Wolff  and  others,  as  executors,  to  set  aside  the  judgment 
against  them.    Granted. 

^=:>For  other  cases  see  same  topic  &  KBY-NUMB£R  In  all  Key-Numbered  Digests  a  Indexes 
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Smith  &  Agate,  of  New  York  City  (Leonard  B.  Smith,  of  New 
York  City,  of  counsel) ,  for  the  motion. 

Louis  Goldstein,  of  New  York  City,  opposed. 

FAWCETT,  J.  This  is  a  motion  to  set  aside  a  judgment  of  $8,- 
716.80,  entered  herein  on  the  20th  day  of  November,  1918,  against 
the  executors  of  Emil  Wolflf,  deceased,  on  the  ground  that  tlie  court 
did  not  have  jurisdiction  of  tlie  said  executors. 

This  action  was  begun  against  one  Emil  Wolff  and  others,  stock- 
holders in  the  Union  Bank,  to  enforce  a  stockholders'  liability.  Wolff 
died  in  January,  1918,  after  having  interposed  an  answer  containing 
defenses,  and  Herman  H.  Wolff,  Bela  D.  Eisler,  and  Max  Boden- 
heimer  thereafter  duly  qualified  as  his  executors.  On  March  9,  1918, 
plaintiff  obtained  an  order  to  show  cause,  returnable  on  March  12th, 
why  an  order  should  not  be  made  "reviving  and  continuing*'  the 
action  against  the  executors.  The  order  provided  that  service  diereof 
by  mail  "upon  the  attorneys,  if  any,  for  the  defendants  (one  of 
whom  was  the  said  Wolff),  and  the  representatives  of  said  defend- 
ants, at  the  addresses  named  in  the  annexed  list,  on  or  before  the  9th 
day  of  March,  1918,  shall  be  deemed  good  and  sufficient  service." 
Service  of  the  order  was  made  by  mail  upon  the  said  executors,  who 
resided  in  Manhattan. 

Thereafter,  and  upon  the  return  day  of  the  motion,  an  order  was 
granted  whereby  it  was  ordered  that  the  said  action  "be  and  hereby  is 
continued"  against  the  said  executors  of  said  Wolff,  and  "that  the 
summons  and  complaint  in  the  action  be  amended,  so  as  to  make 
each  of  said  executors  parties  defendant  in  this  action,  without  prej- 
udice to  any  of  the  proceedings  already  had  in  this  action."  This 
order,  which  recited  proof  of  "due  service"  of  the  affidavit  and  order 
to  show  cause,  and  that  no  one  had  appeared  in  opposition,  was  also 
served  by  mail  upon  said  executors.  The  action  was  thereafter  duly 
tried,  and,  on  or  about  November  20,  1918,  a  judgment  was  entered 
against  said  executors  for  the  sum  of  $8,716.80.  The  judgment  recites 
the  appearance  of  the  executors. 

Application  is  now  made  by  the  executors  for  an  order  striking  out 
the  recital  of  their  appearance,  striking  out  their  names  as  parties  de- 
fendant, and  vacating  and  setting  aside  said  judgment  as  to  them. 
Proof  by  affidavit  is  submitted  that  the  attorney  for  Wolff  in  his  life- 
time never  was  authorized  to  and  never  did  appear  for  either  or  all 
said  executors,  and  that  his  authority  to  represent  Wolff  terminated 
with  the  latter's  death;  also  that  no  one  has  ever  been  authorized 
by  either  of  said  executors  to  appear  for  them  and  that  no  paper,  order, 
or  other  process  has  ever  been  personally  served  upon  either  of  the 
executors.  The  principal  ground  upon  which  the  court  is  asked  to  va- 
cate the  judgment  is  that  the  service  of  the  order  of  March  14th 
by  mail  was  ineffective  to  give  the  court  jurisdiction  to  render  the 
judgment.  It  seems  that  neither  the  summons  nor  the  pleadings  were 
ever  actually  amended  by  substituting  the  names  of  the  executors  in 
place  of  the  name  of  the  deceased. 

[1-3]  It  is'  conceded  that  Wolff's  liability  survived  his  death  and 
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devolved  by  opcratiron  of  law  upon  his  executors.  The  action,  there- 
fore, did  not  abate.  Code  Civ.  Proc.  §  755.  It  was  still  a  pending  ac- 
tion, and  no  order  of  revivor  was  necessary.  But  it  was  necessary  to 
obtain  the  court's  consent  to  a  continuance  of  the  action  (Lyon  v.  Park, 
111  N.  Y.  350,  355, 18  N.  E.  863),  and  to  properly  bring  the  substituted 
executors  before  the  court  (Holsman  v.  St.  John,  90  N.  Y.  461).  Sec- 
tion 755  of  the  Code,  while  providing  that  an  action  of  the  character 
therein  specified  does  not  abate,  fails  to  prescribe  directly  a  specific 
method  of  procedure  for  bringing  the  representatives  of  a  deceased 
party  before  the  court.  Section  757  specifies  a  motion.  Section  758 
provides  for  an  order,  and  section  759  for  an  application  to  the  court. 
•These  three  sections  were  enacted  to  provide  for  the  special  cases 
therein  mentioned,  but  they  are  not  exclusive  and  do  not  limit  the 
court's  power  to  continue  an  action  to  the  cases  therein  enumerated. 
The  basic  provision  is  contained  in  section  755,  and  is  to  the  effect  that 
the  action  does  not  abate.  Under  this  section,  the  court  has  power  to 
continue  an  action,  although  it  does  not  come  within  the  scope  of 
either  of  the  sections  above  referred  to.  Lyon  v.  Park,  supra,  111 
N.  Y.  366,  18  N.  E.  863  et  scq.  The  present  action  does  not  seem  to 
be  included  within  the  provisions  of  either  of  said  sections,  except  that 
section  759  relates  generally  to  equitable  actions.  The  power  to  con- 
tinue the  present  action,  therefore,  flows  from  the  provision  in  section 
755  that  the  action  does  not  abate,  and  sections  757,  758,  and  759  are 
material  to  the  present  controversy  only  in  so  far  as  they  indicate  the 
legislative  intent  that  the  continuance  of  an  action,  which  does  not 
akite  upon  death,  and  the  bringing  in  of  the  representatives  of  the  de- 
ceased; shall  in  all  cases  be  effected  through  the  medium  of  a  motion 
and  order.  Formerly,  the  Revised  Statutes  (2  R.  S.  p.  184,  §  109)  pro- 
vided that — 

**No  Mil  of  revivor  shall  be  necessary  to  retire  a  suit  against  the  representa- 
tives of  a  deceased  defendant ;  but  the  court  may,  by  order,  direct  the  same 
to  stand  revived,  upon  the  petition  of  the  complainant." 

This  former  provision  in  the  Revised  Statutes,  and  the  present  pro- 
visions in  the  Code  so  far  as  they  are  applicable,  seem  to  have  resulted 
in  substituting  a  proceeding  by  petition  and  order  for  the*old  bill  of 
revivor.  See  Leggett  v.  Dubois,  2  Paige,  211 ;  Citizens'  National  Bank 
V.  Bang,  112  App.  Div.  748,  99  N.  Y.  Supp.  76;  Holsman  v.  St.  John, 
supra,  90  N.  Y.  465.  It  is  true  that  section  760  authorizes  the  court  to 
direct  the  issuance  of  a  supplemental  summons  and  supplemental  plead- 
ings ;  but  it  has  been  stated  that  the  primary  purpose  of  a  supplemental 
summons  was  to  reach  nonresident  defendants  and,  in  any  event,  this 
section  was  not  intended  to  provide  an  exclusive  method  of  procedure. 
Flannery  v.  Sahagian,  109  App.  Div.  321, 95  N.  Y.  Supp.  643 ;  Citizens' 
National  Bank  v.  Bang,  112  App.  Div.  748,  750, 99  N.  Y.  Supp.  76. 

I  think,  therefore,  that  plaintiff's  practice  was  correct.  Neither  the 
situation  created  by  the  death  of  Emil  Wolff  nor  any  provision  of  law 
required  the  issuance  of  a  supplemental  summons  and  complaint.  A 
proceeding  by  motion  and  order  was  proper,  and  the  granting  of  the 
order  signified  the  court's  consent  to  the  continuance  of  the  action 
lg4  N.T.S.— U 
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against  the  executors.  But  it  seems  to  me  the  potency  of  the  order 
extended  no  further.  It  was  still  incumbent  upon  the  plaintiff  to  duly 
and  legally  bring  the  substituted  parties  before  the  court,  and  the  ques- 
tion is  whether  or  not  the  service  of  the  order  by  mail  was  sufficient 
to  accomplish  this  purpose.  ,^ 

[4-8]  Had  the  court,  under  the  provisions  of  section  760,  directed 
the  issuance  of  a  supplemental  summons  and  complaint,  I  doubt  if 
the  contention  would  be  advaaced  that  service  thereof  by  mail  would 
have  sufficed.  But  the  quoted  provision  from  the  Revised  Statutes,  the 
provisions  in  the  sections  of  the  Code  referred  to,  and  the  decisions  cit- 
ed, indicate  that  a  proceeding  upon  petition  and  order,  where  applicable, 
is  in  a  sense  a  substitute  for  the  former  bill  of  revivor.  In  the  special 
cases,  where  the  continuance  of  an  action  is  effected  through  this  meth- 
od of  procedure,  the  order  is  practically  a  substitute  for  a  supplemental 
summons.  It  is  a  different  kind  of  process.  By  section  110  of  the 
Revised  Statutes  (2  K.  S.  184),  it  was  expressly  provided  that  "a  copy 
of  such  order  shall  be  served  upon  the  representatives  against  whom 
the  revival  is  ordered."  If,  therefore,  such  an  order  becomes  in 
effect  process  for  the  purpose  of  bringing  the  substituted  parties  be- 
fore the  court,  it  should  be  served  like  other  process. 

Consequently,  in  the  absence  of  a  statute  authorizing  a  different  mode 
of  service,  the  order  should  be  served  personally.  Even  if  the  service 
of  process  in  the  strict  legal  sense  of  the  word  be  not  necessary,  and  if, 
therefore,  such  an  order  be  deemed  notice  rather  than  process,  still  the 
service  thereof,  it  seems  to  me,  must  be  personal.  It  is,  I  believe,  a  gen- 
eral rule  that  where  service  of  a  notice  is  required,  either  by  a  statu- 
tory provision  or  by  established  judicial  procedure,  the  service  must  be 
personal  unless  a  different  mode  of  service  is  authorized.  Matter  of 
Blumberg,  149  App.  Div.  303,  133  N,  Y.  Supp.  774;  McDermott  v. 
Board  of  Police,  25  Barb.  635,  646.  ^ee  Rathbun  v.  Acker,  18  Barb. 
394,  395 ;  Matter  of  Sullivan,  31  Misc.  Rep.  2,  4,  64  N.  Y.  Supp.  586; 
Steinhardt  v.  Bingham,  182  N.  Y.  328,  329;  ^  Herter  v.  Mullen,  52  App. 
Div.  325,  330,  65  N.  Y.  Supp.  279,  282.  In  the  case  last  cited  the  court 
said: 

*'  ♦  ♦  ♦  ,And  I  am  not  aware  of  any  provision  of  law  entitling  a  party 
to  serve  any' notice  by  mail,  except  in  a  few  cases  wbere  that  permission  is 
expressly  given  by  statute." 

In  the  view  I  take  of  the  matter,  it  is  not  necessary  to  consider  the 
sufficiency  of  the  service  by  mail  of  the  order  to  show  cause.  If,  not- 
withstanding section  755  of  the  Code  and  the  following  sections,  the 
court  may  withhold  its  consent  to  the  continuance  of  the  action  (Lyon 
V.  Park,  supra),  it  would  follow  that  the  parties  against  whom  the 
action  is  sought  to  be  revived  are  entitled  to  notice  of  the  application ; 
and,  in  the  absence  of  a  statute  specifying  a  different  service,  it  seems 
to  me  that  the  service  should  be  personal.  It  is  possible,  however,  that 
an  insufficient  service  of  the  order  to  show  cause,  or  a  failure  to  serve 
it  at  all,  would  be  an  irregularity  merely,  where  the  order  subsequently 
granted  on  the  application  was  duly  served.  But  the  failure  to  personal- 
ly serve  either  a  supplemental  summons  or  the  order  granting  the  right 

»  75  N.  E.  403. 
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of  continuance  is,  1  think,  fatal.  Without  such  service,  the  executors 
were  not  before  the  court,  and  the  court  was  without  power  to  render 
the  judgment. 

Motion  granted,  and  the  judgment  vacated  and  set  aside  as  against 
the  executors  of  Emil  Wolff,  deceased. 

Ordered  accordingly. 


LEVELL  ft  iraSISCH  REALTY  CO.,  Ine.,  v.  LEGGETT  et  al. 

(Supreme  Court,  Special  Term,  Kings  CJounty.    October  11,  1920.) 

r.  Speeifle  perfonnanee  <@=::!>64— Covenant  of  lease  requiring  wirrender.  may 
be  specifleaUy  enforced. 

Ill  view  of  the  restrictions  placed  on  a  lessor's  recovery  of  possession 
by  the  recent  housing  acts,  a  court  of  equity  in  a  proper  case,  there  being 
no  adequate  remedy  at  law,  may  in  its  discretion  specifically  enforce  that 
eoyenant  of  a  lease  requiring  surrender  of  possession. 

2.  Speeifie  performance  ^=»  16— Relief  may  be  refused,  wliere  it  would  woilc 

hanlship. 

Though  tenants  failed  to  surrender  possession  at  expiration  of  their 
term,  a  court  of  equity  in  the  exercise  of  its  discretion  may  deny  spedflc 
performance  of  that  covenant  of  the  lease  providing  for  surrender,  whero 
specific  performance  under  the  circumstances  would  be  Inequitable,  or 
would  work  a  hardship,  etc. 

3.  Specific  perfonnanee  ^^127(1) — ^Motion  for  mandatory  injunction  denied, 

and  security  for  loss  or  damage  required. 

In  a  proceeding  by  landlord  for  specific  performance  of  that  covenant 
in  a  lease  requiring  surrender  of  possession,  a  mandatory  injunction  on 
motion  supported  by  afiidavits  will  be  denied;  but  where  the  tenants 
did  not  deny  the  lessor's  averments  of  their  financial  irresponsibility,  and 
offered  to  pay  into  court  the  rents  fixed  by  their  leases,  the  lessor's  motion 
for  security  will  be  granted  to  the  extent  of  requiring  such  payments. 

Action  by  the  Lcvell  &  Weisch  Realty  Company,  Incorporated, 
against  Blanche  C.  Leggett  and  others.  On  motion  for  mandatory  in- 
junction. Motion  denied,  but  motion  for  security  granted  to  the  ex- 
tent specified. 

Meyer  D.  Si^el,  of  New  York  City,  for  the  motion. 
Charles  H.  McCarty,  of  New  York  City,  opposed. 

FABER,  J.  Plaintiff  moves  for  a  mandatory  injunction,  penden- 
te lite  requiring  the  defendants  to  forthwith  quit  and  surrender  the 
plaintiff's  premises,  or,  in  the  alternative,  to  provide  security  for  plain- 
tiff's loss  or  damage  by  reason  of  the  continued  occupancy  of  the  prem- 
ises unfil  the  trial  court  determines  the  action. 

[1,2]  The  action  is  in  equity  for  specific  performance  of  the  agree- 
ment of  lease  between  the  plaintiff's  grantor  and  the  defendants,  where- 
in it  is  covenanted  that  the  tenants,  defendants,  will  quit  and  surrender 
the  premises  at  the  ejcpiration  of  the  term,  September  30,  1920,  the 
plaintiff  alleging  that  it  has  no  adequate  remedy  at  law,  by  reason  of 
the  recent  acts  of  the  Legislature,  which,  it  asserts,  deprived  it  of  such 
remedies.  The  constitutionality  of  such  "housing"  laws  is  not  as- 
sailed. 

^s^For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Oiseats  ft  Indexes 
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For  100  years,  since  1820,  summary  proceedings  have  been  authoriz- 
ed by  law,  for  the  recovery  of  the  possession  of  real  property.  Prior 
to  1820  the  dilatory  and  ve^^ations  method  of  ejectment  was  the  remedy. 
Peabody  v.  Long  Acre,  etc.,  188  N.  Y.  at  page  106,  80  N.  E.  657. 
Both  of  these  remedies  are  unavailable  to  a  plaintiff  situated  as  is  the 
plaintiff  here,  since  it  is  shown  that  it  does  not  come  within  any  of  the 
three  exceptions  provided  for  by  the  acts  of  the  Legislature  referred 
to,  and  passed  last  month. 

No  other  proceeding  or  action  for  the  recovery  of  the  possession  of 
real  property,  after  the  expiration  of  the  term,  by  a  landlord  from  a 
tenant  is  authorized  by  law.  Hence  it  would  seem  that  a  case  is  made 
for  a  court  of  equity  to  adjudicate,  although  it  does  not  follow  that  the 
trial  court  will  necessarily  exercise  its  discretion  in  favor  of  specific 
performance.  From  the  proof  there  presented,  it  will  be  determined 
whether  specific  performance  should  be  given  or  withheld  in  the  dis- 
cretion of  the  court.  Haberman  v.  Baker,  128  N.  Y.  253,  255,  28  N. 
E.  370,  13  L.  R.  A.  611;  Columbia  College  v.  Thacher,  87  N.^V.  311, 
315,  41  Am.  Rep.  365.  Such  discretion  may  be  exercised  adversely 
to  the  plaintiff  if  the  granting  of  specific  performance  will  operate  op- 
pressively (Bradford,  etc.,  R.  Co.  v.  N.  Y.,  etc.,  123  N.  Y.  316-330, 
25  N.  E.  499,  11  L*  R.  A.  116),  or  result  in  great  hardship  (Conger  v. 
N.  Y.,  etc.,  120  N.  Y.  29,  32,  23  N.  E.  983),  or  be  inequitable  for  in- 
tervening circumstances  (Gotthelf  v.  Stranahan,  138  N.  Y.  345,  34 
N.  E.  2^,  20  L.  R.  A.  455),.  or  damages  may  be  had  if  specific  perform- 
ance be  impossible,  though  a  case  be  made  for  it  (Mare^af  v.  Muir, 
57  N.  Y.  155;  O'Beirne  v.  Allegheny,  etc.,  151  N.  Y.  372,  45  N.  E. 
873).  The  above  are  but  a  few  of  the  numerous  authorities  which 
might  be  cited,  upon  this  aspect  of  the  case. 

In  Waite  v.  O'Neil,  76  Fed.  408,  22  C.  C.  A.  248,  34  L.  R.  A.  550, 
the  court  retained  jurisdiction  of  a  complaint  in  equity  seeking  specific 
performance  of  a  covenant  by  a  tenant  in  a  lease  to  deliver  up  premises 
in  good  order  and  condition.  At  76  Fed.  411,  22  C.  C.  A.  251,  34  L.  R. 
A.  550,  the  court  said : 

"A  case  was  stated  on  the  f^ce  of  the  pleadings  which  f&lrly  and  reasonably 
appealed  to  a  cofirt  of  equity  as  affording  ground  for  applying  for  the  ex- 
traordinary, though  dlRcretlonary,  remedy  of  spedflc  performance,  and  requir- 
ed evidence  and  a  patient  hearing  before  determination.  Even  though  specific 
performance  might  be  refused,  yet  the  court  might  retain  the  case,  and  grant 
under  the  prayer  for  general  relief  some  other  relief,  as  at  law.'* 

In  Jones  on  Landlord  &  Tenant,  §  565,  it  is  said: 

"In  an  ordinary  case  of  the  tenant  holding  over  after  the  expiration  of  his 
lease,  where  no  reason  is  shown  why  the  complainant  cannot  at  once  avail 
himself  of  the  summary  remedy  given  by  statute  to  oust  the  defendant  and 
to  obtain  restitution  of  the  premises,  or  why  he  cannot  resort  to  an  action  for 
ejectment,  equity  will  not  interfere.  Torrent  v.  Muskegon  &  Ck>.,  22  Mich.  854; 
Huff  V.  Markam.  71  Ga.  555." 

The  question  whether  the  relief  sought  in  the  complaint  here  can 
be  had  in  the  one  action  against  all  of  the  separate  tenants,  holding  un- 
der distinct  agreements,  is  not  raised  by  the  defendants,  and  need  not 
be  determined  at  this  time. 
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[8]  To  grant  a  mandatory  injunction,  requiring  the  defendants  to 
remove  from  the  premises  forthwith,  would  amount  to  a  determination 
of  the  action  in  advance  of  the  trial,  upon  affidavits.  Manifestly  the 
plaintiff  does  not  expect  such  relief.  But  it  insists  upon  security  pend- 
ing the  trial.  Plaintiff  concededly  bought  the  property  during  the  term 
of  the  yearly  leases  which  expired  September  30,  1920,  and  was  aware 
of  the  amount  of  the  rents.  The  defendants  do  not  deny  plaintiff's 
averments  of  their  financial  irresponsibility,  and  they  offer  to,  pay  into 
court,  each  month,  the  rent  of  the  premises,  as  fixed  by  the  leases,  as 
security. 

That  part  of  the  application  which  seeks  a  mandatory  injunction  is 
denied.  The  motion  for  security  is  granted,  to  the  extent  of  requiring 
defendants  to  pay  into  court,  to  the  credit  of  the  action,  to  await  the 
further  order  of  the  court,  on  the  1st  day  of  each  month,  the  amount  of 
the  rents  as  fixed  by  the  leases  submitted,  the  rents  for  October  to  be  so 
deposited  within  five  days  after  the  entry  and  service  of  the  order 
hereon.    No  costs.    Submit  order  on  notice. 


(193  App.  I>iy.  203) 

PEOPLE  ▼.  BROWN. 

(Supreme  Court,  Appellate  Diyision,  Fourth  Department    July  27,  1920.) 

1.  Riot  ^=>6— Evidence  suffldent  to  bIiow  a  riot 

In  a  prosecution  for  riot,  as  defined  by  Penal  Law,  (  2090,  evidence  held 
to  Justify  a  finding  that  a  riot  was  committed  as  alleged. 
t.  Riot  (e=»6— Finding  of  participation  in  riot  sustained  by  evidence. 

In  a  prosecution  for  riot,  as  defined  by  Penal  Law,  §  2090,  evidence  held 
to  justify  finding  that  defendant  participated  in  a  riot 

5.  Indictment  and  information  ^=»137(3)-<Motion  to  quash  Iieid  not  founded 

oo  ground  specified  in  statute. 

A  motion  to  quash  an  indictment,  in  that  the  Justice  who  held  the  court 
in  which  the  indictment  was  found  instructed  the  grand  Jury  that  it  was 
a  matter  of  common  knowledge  that  a  riot  occurred,  etc.,  was  not  founded 
on  any  of  the  grounds  specified  in  Code  Gr.  Proc.  §  313. 
4.  Indictment  and  information  ^=»137(1) — ^Publication  of  diarge  to  grand 
Jury  not  ground  for  quashing  indictment. 

The  publication  of  the  charge  to  the  grand  Jury  might  be  a  good  argu- 
ment addressed  to  a  motion  to  change  place  of  trial,  but  is  not  ground  for 
quashing  an  indictment,  in  that  the  constitutional  rights  of  the  defend- 
ant were  impaired  or  defeated. 

6.  Grand  Jury  #=»23 — Ciu&rge  to  grand  Juiy  held  no  assumption  of  functions  of 

jnry. 

A  charge  by  a  Justice  to  the  grand  Jury  that  it  was  a  matter  of  public 
knowledge  that  a  riot  had  taken  place  held  merely  indicative  of  an  aroused 
public  feeling  resulting  from  the  occurrences,  and  it  cannot  be  assumed 
that  the  Jury  understood  that  it  was  the  purpose  of  the  court  to  assume 
the  funcUon  committed  by  the  statutes  to  the  Jury  of  determining  that 
the  crime  of  riot  had  been  coumiltted. 

C  Criminal  law  #=>1144  (2) —Presumed  that  only  legal  evidence  waa  consid- 
ered by  grand  Juiy. 

It  cannot  be  said  that  one  convicted  of  riot  was  prejudiced  by  reason 
of  a  charge  of  the  Justice  to  the  grand  Jury  that  it  was  a  matter  of  public 
knowledge  that  a  riot  had  taken  place,  assuming  that  the  charge  was  er- 

^=»For  other  cmm  im  same  topic  a  KBT-NUMBER  In  aU  Key-Numbered  Digeets  A  Ij&dezee 
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roneous,  since  the  presumption  must  prevail,  in  the  absence  of  proof  to 
the  contrary,  that  both  the  court  and  the  jury  observed  the  commands  of 
Code  Or.  Proc.  §§  248,  252-267. 

7.  Criminal  law  <&=»826— Refusal  to  tteflne  degrees  of  crime,  requested  after 

verdict,  not  error. 

Assuming  that  the  crime  of  riot,  as  defined  by  Penal  Law,  S§  2090. 
2091,  may  be  subdivided  into  degrees,  an  exception  taken  to  a  refusal, 
after  verdict  of  a  request  to  define  the  degrees  and  instruct  the  Jury  that 
defendant  could  be  convicted  of  the  lesser  degree,  presents  no  error. 

8.  Criminal  law  <S=»1173 (3)— Refusal  to  define  degrees  of  crime  not  prejudi- 

cial, where  sentence  within  lowest  degree. 

Complaint  could  not  be  made  of  a  refusal  to  define  the  degrees  of  a 
crime,  where  the  sentence  was  within  the  lowest  degree. 

9.  Riot  #s>l— No  degrees  of  offense. 

The  crime  of  riot  is  defined  by  Penal  Law,  §  2090,  and  section  2091 
simply  provides  for  the  punishment  of  the  crime,  and  is  solely  for  the 
guidance  of  the  court  in  passing  sentence,  and  does  not  attempt  to  classify 
any  degrees  of  the  crime  of  riot. 

10.  Criminal  law  ^=»27 — ^Riot  always  a  felony. 

Riot,  as  defined  by  Penal  Law,  §  2090,  is  always  a  felony,  regardless 
of  section  2091,  classifying  punishment  into  three  groups. 

11.  Judges  <@=>49(1) — Judge's  belief  crime  was  committed  not  disqualification. 

There  was  no  error  in  overruling  an  objection  to  proceeding  before  the 
sitting  judge,  in  that  it  appeared  from  the  statements  made  by  such  judgo 
to  the  grand  jury  that  he  must  have  a  settled  conviction  that  a  crime  liad 
been  committed,  and  that  the  defendant  and  other  striking  employes  were 
responsible,  and  that  the  charge  to  the  grand  jury  was  published;  it 
being  expressly  stated  that  the  integrity  of  the  court  was  not  questioned. 

12.  Criminal  law  ^  H57(l) — Verdict  cannot  be  impeached  by  affidavits  of 
Jurymen. 

Affidavits  of  jurymen  who  sat  in  a  case  were  inadmissible  to  impeach 
the  verdict  rendered. 

13.  Criminal  law  <S=>31— Riot  <&=»2— No  Justification  for  riot  by  strikers  that 
authorities  ignored  offenses  by  others. 

It  was  no  justification  for  the  crime  of  riot  on  the  part  of  defendant 
striker  and  other  strikers  that  the  strike  was  instigated  purposely  by  the 
emplo3rlng  traction  company,  and  that  crimes  were  committed  by  strike 
breakers  in  the  course  of  the  commission  of  the  riot,  which  were  ignored  by 
the  authorities. 

14.  Witnesses  <d^270(l) — Cross-examination  on  extraoeoiia  issues  witiiin  dis- 
cretion of  court. 

Cross-examination  of  witnesses  on  extraneous  issues  in  a  prosecution 
for  riot  was  within  the  sound  discretion  of  the  court. 

15.  Criminal  law  ^=>273 — Acceptance  of  pleas  of  guilty  by  Joint  indictees  not 
error. 

Permitting  defendant's  coindictces  for  riot  to  plead  guilty  to  unlawful 
assembly  was  not  error,  though  knowledge  of  such  pleas  reached  the  jury, 
where  the  court  accepted  such  pleas  after  conference  with  counsel  for  de- 
fendant and  the  district  attorney. 

Appeal  from  Trial  Term,  Cattaraugus  County. 
Harvey  A.  Brown  was  convicted  of  riot,  and  appeals.    Affirmed. 
Argued    before    LAMBERT,    DE    ANGELIS,     HUBBvS,     and 
CLARK,  JJ, 

Dana  L.  Jewell,  of  Olean,  for  appellant. 

Archibald  M.  Laidlaw,  Dist.  Atty.,  of  Ellicottville,  for  the  People. 
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LAMBERT,  J.  The  defendant  Brown  and  some  17  other  per- 
sons were  indicted  for  the  crime  of  riot,  as  defined  by  section  2090  of 
the  Penal  Law  (Consol.  Laws,  c.  40).  The  defendant  was  given  a  sep- 
arate trial,  and  has  been  convicted  and  sentenced  to  a  penal  institu- 
tion for  the  period  of  8  months.  Upon  the  verdict  of  conviction,  and 
the  proceedings  had,  a  judgment  has  been  entered.  A  motion  for  a 
new  trial  was  made  upon  all  the  grounds  specified  in  section  465  of 
the  Code  of  Criminal  Procedure,  except  subdivision  7,  which  motion 
was  denied.  The  formal  order  granted,  if  any,  denying  the  motion, 
is  not  recited  or  printed  in  the  record.  The  appeal  is  from  the  judg- 
ment of  conviction. 

The  ultimate  and  controlling  facts  on  the  merits,  disclosed  in  the 
evidence,  are  not  in  dispute.  The  Western  New  York  &  Pennsylvania 
Traction  Company  operated  an  interurban  surface  electric  road  in 
and  leading  from  surrounding  territory  into  the  city  of  Olean.  In 
August,  1919,  its  employes  were  on  a  strike.  The  company  brought 
to  the  city  of  Olean  so-called  "strike  breakers"  to  operate  its  cars. 
It  housed  them  in  its  car  bam,  located  at  the  junction  of  two  of  the 
principal  streets  of  the  city.  The  bam  was  250x80  feet,  and  cut  into 
rooms  for  convenient  use.  t  ive  tracks  entered  the  barn  on  the  east 
end  and  four  on  the  west  end.  The  openings  through  which  the  cars 
entered  could  be  closed  or  cleared  for  car  movement  by  steel  doors 
11  feet  wide,  which  rolled  up.  There  were  four  steel  doors  on  the 
west  end  and  five  on  the  east  end. 

Before  and  especially  in  the  late  afternoon  of  August  18,  1919,  at- 
tempt was  made  to  run  cars,  which  was  prevented  by  violent  resist- 
ance of.  people  upon  the  streets.  The  operators  left  the  cars  on  the 
street,  and  returned  to  the  car  barn,  and  took  refuge  therein,  from 
threatened  and  actual  assault.  At  this  time  there  were  from  50  to  100 
people  on  the  street  and  in  the  vicinity  of  the  car  bam.  Stones  were 
thrown  and  hurled  at  the  barn  by  the  people  outside,  and  likewise  by 
the  people  on  the  inside  of  the  barn  at  the  people  upon  the  street.  A 
shot  was  fired  by  one  of  tlie  so-called  strike  breakers,  wounding  one 
of  the  throng  of  people  on  tlie  street.  Soon  thereafter  the  sheriff  and 
his  deputies  arrived  upon  the  scene,  entered  the  car  barn,  and  placed 
under  arrest  one  Brannigan,  the  person  alleged  to  have  fired  the  shot. 
At  this  time  the  crowd  in  the  street,  coming  from  all  directions,  bad 
increased  to  several  hundred.  Stones  were  hurled  at  the  car  bam, 
the  crowd  yelHng  to  the  officers : 

"BriBg  him  out ;  bring  him  out  and  we  will  take  care  of  him !  Give  him  to 
ud.*' 

There  were  at  this  time  in  the  car  barn  2  officers  and  about  35  to 
40  men.  During  the  disturbance,  2  sons  of  the  president  of  the  trac- 
tion company,  by  his  direction,  got  and  brought  in  to  the  car  bam 
three  shotguns  and  ammunition  therefor.  Firing  soon  ensued,  and  at 
least  one  person  outside  the  bam  was  seriously  wounded,  and  others 
received  minor  injuries.  Stones  were  being  thrown  against  both  the 
east  and  west  walls  of  the  barn,  and  ties  or  rails  were  used  as  battering 
rams  against  the  steel  doors  on  the  west  end  of  the  building.  Men 
from  the  crowd  mounted  the  car  barn  by  means  of  ladders,  hurled 
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bolts  and  other  missiles  through  the  skylight  of  the  building,  inflict- 
ing injury  upon  the  people  inside.  One  or  more  shots  were  fired  into 
the  building  from  the  roof  of  the  bam.  The  men  on  the  inside  fired 
upon  the  crowd  through  the  small  door  in  the  northeast  comer  of 
the  building  and  then  barricaded  the  door.  The  steel  doors  were  lifted 
up,  while  the  men  on  the  inside  forced  the  doors  down.  The  steel 
doors  were  again  forced  up,  and  the  men  on  the  inside  fired  at  the 
feet  of  the  men  engaged  in  raising  the  doors. 

During  this  period,  a  large  amotmt  of  glass  was  falling  from  the 
skylight  in  large  and  heavy  chunks,  inflicting  injuries  upon  the  men 
inside.  Brannigan,  who  was  under  arrest,  was  injured,  and  in  the  ex- 
citement of  the  occasion  disappeared,  and  was  not  thereafter  appre- 
hended. There  were  72  panes  of  glass  broken  in  the  skylight,  and 
140  in  the  bam  proper.  The  throng  forced  an  entrance  to  the  bam 
and  threw  out  canned  tomatoes,  sardines,  peaches,  apricots,  etc.,  some 
of  which  were  afterwards  thrown  through  the  skylight  upon  the  men 
in  the  mess  hall. 

Through  the  efforts  of  one  Conroy,  a  labor  organizer,  and  one  Grif- 
fith, president  of  the  Trades  and  Labor  Council,  at  about  9  o'clock  p. 
m.,  the  crowd  consented  that  the  strike  breakers  be  taken  peaceably 
from  the  building  and  sent  out  of  town  on  the  evening  train.  The 
crowd  gathered  rapidly  and  was  variously  estimated  at  between  4,000 
and  7,000  people.  During  the  evening,  one  Ford,  a  strike  breaker,  at- 
tempted to  escape  from  the  bam  and  was  severely  beaten.  He  sus- 
tained a  broken  nose  and  was  otherwise  injured,  when  rescued  by  offi- 
cers. He  was  placed  in  a  taxicab  for  removal  to  the  police  station. 
The  taxicab  driver  was  pulled  from  his  car  and  severely  and  brutally 
beaten  by  the  crowd.  A  son  of  the  president  of  the  traction  company 
attempted  to  escape  from  the  bam,  and  was  captured  by  the  crowd  and 
severely  beaten  and  cut.  He  was  taken  in  an  automobile  to  the  hos- 
pital for  treatment.  After  the  address  to  the  crowd  by  Conroy  and 
Griffith,  three  patrol  loads  of  strike  breakers  were  taken  from  the 
barn  to  the  police  station,  upon  the  promise  of  immunity  from  as- 
sault. On  the  trip  to  the  station,  they  were  assaulted  by  the  throng, 
and  from  the  police  station  most  of  them  were  taken  to  the  county 
jail.  They  were  cut,  bmised,  and  bleeding,  some  of  them  suffering 
from  shot  wounds.  One  man  was  unconscious.  The  evidence  dis- 
closes that  13  people  received  shot  wotmds  and  were  taken  to  the  hos- 
pital for  treatment. 

[1]  The  premise  of  fact  here  given,  which  must  be  conceded  to  be 
a  meager  description  of  the  occurrences,  not  only  justified,  but  re- 
quired, the  finding  by  the  jury  that  a  riot  was  committed  as  alleged  in 
the  indictment.  Every  element  of  the  crime  is  manifested  in  undis- 
puted evidence.  We  are  thus  brought  to  the  question  whether  the  evi- 
dence justifies  the  finding  of  the  jury  that  the  defendant  participated 
in  the  crime.  One  police  officer  testified  positively  to  seeing  the  de- 
fendant in  the  front  ranks  of  the  crowd,  which  was  shouting  and  press- 
ing toward  the  car  bam  in  an  effort  to  break  through  the  door  then 
being  guarded.  Another  officer  testified  that  he  saw  the  defendant  in 
the  crowd  in  front  of  the  barn,  and  later  mounting  the  roof  of  the 
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bam  from  a  ladder.  Another  witness  testified  that  he  saw  the  de- 
fendant stepping  from  a  ladder  onto  the  southeast  comer  of  the  roof 
of  the  barn  from  a  ladder.  Another  witness  testified  that  he  saw  two 
men  on  the  barn  take  iron  bolts  about  one  foot  long,  and  other  ar- 
ticles passed  up  by  the  crowd,  and  hurl  them  through  the  skylights. 

One  Miller,  superintendent  of  the  traction  company,  testified  that 
subsequent  to  his  indictment  the  defendant  stated  to  him  that  he  was 
in  wrong,  and  knew  it;  that  he  was  at  home  between  5:30  and  6 
o'clock,  when  some  one  told  him  a  man  had  been  shot  at  the  car  bam ; 
that  he  then  went  to  the  car  bam ;  that  he  became  excited,  went  up- 
on the  roof,  and  threw  bricks  and  stones  through  the  skylight;  and 
that  about  9  o'clock  some  one  shot  at  him  through  the  skylight.  In 
this  connection,  this  witness  testified  the  defendant  requested  that  the 
traction  company  do  something  to  help  him  out.  The  admission,  claim- 
ed in  the  evidence  of  Miller  to  have  been  made  by  the  defendant,  is 
both  natural  and  reasonable  in  the  light  of  existing  circumstances. 
The  defendant  had  formerly  worked  for  the  traction  company.  He 
knew  Miller  was  on  friendly  terms  with  him.  He  sought  his  aid  and 
that  of  the  traction  company  in  his  extremity. 

[2]  Another  witness  testified  that  on  Saturday  night,  August  16, 
before  the  disturbance  here  adverted  to,  he  heard  the  defenaant  say 
to  a  group  of  men,  "Wait  until  our  mob  gets  down  there,  and  we  will 
clean  them  out."  The  evidence  given  by  these  witnesses  is  not  dis- 
puted. The  defendant  was  not  sworn  on  the  trial.  The  proof  thus 
^ven  fully  justified  the  jury  in  finding  participation  of  the  defendant 
in  the  crime  of  riot.  Being  satisfied  as  I  am,  that  the  evidence  jus- 
tified the  verdict  rendered,  I  pass  to  a  consideration  of  the  rulings 
challenged  as  erroneous. 

[3]  1.  The  justice  who  held  the  court  in  which  the  indictment  was 
found  presided  at  the  trial.  Before  proceeding  in  the  trial,  the  de- 
fendant made  a  motion  to  dismiss  the  indictment  for  the  reasons  set 
forth  in  an  affidavit  made  by  his  attorney.  It  is  therein  stated  that 
the  charge  made  by  the  presiding  judge  to  the  grand  jury  which  found 
the  indictment  was  on  or  about  the  following  day  thereafter  published 
as  an  advertisement  in  the  Olean  Times,  a  newspaper  having  a  wide 
circulation  in  the  city  of  Olean  and  throughout  Cattaraugus  county; 
that  thereafter,  and  on  or  about  September  20,  1919,  the  Olean  Daily 
Herald,  likewise  having  a  wide  circulation,  published  a  report  of  the 
grand  jury  proceedings,  headed  "Grand  Jury  Brought  in  Report  in 
Kiot  Cases  at  Two  O'clock."    The  affidavit  continues : 

'*That  as  deponent  believes,  and  as  is  generally  believed.  «  «  •  said 
advertisement  was  published  at  the  instigation  of  the  Western  New  York  & 
Pennsylvania  Traction  Company.  That  deponent  has  inquired  of  the  officers 
of  the  said  Olean  Daily  Times  as  to  who  caused  said  advertisement  to  be  pub- 
lished, and  officers  of  said  newspaper  have  refused  to  inform  deiK>nent.  That 
the  riot  in  connection  with  which  this  indictment  was  found  occurred  in  con- 
nection with  the  strike  of  the  employes  of  said    «    *    «    traction  company." 

The  part  of  the  charge  to  the  grand  jury,  identified  in  the  affidavit 
as  having  been  published,  is  contained  in  the  record.  In  part,  the 
court  said: 
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"Ordinarily  I  would  consider -that  these  general  instructions  concerning 
your  duties  [such  general  instructions  as  are  always  given  to  grand  juries  by 
the  court,  and  as  had  already  been  given  in  this  instance]  are  sufficient ;  but 
there  are  special  and  unusual  reasons  at  this  time,  why,  in  the  opinion  of  the 
court,  further  instructions  should  be  given  you." 

Then  follows  the  "further  instructions,"  which  are  not  necessary  to 
repeat  for  the  purposes  of  the  question  presented,  except  as  follows: 

"It  is  a  matter  of  public  knowledge  that  a  riot  occurred  a  few  weeks  ago, 
at  which  property  of  the  street  railway  company  was  destroyed  and  many 
persons  brutally  beaten  by  a  mob  in  the  dty  of  Olean." 

It  is  obvious  that  the  motion  to  quash  is  not  founded  upon  either  of 
the  grounds  specified  in  section  313  of  the  Code  of  ♦Criminal  Proce- 
dure. It  is,  however,  urged  that,  owing  to  a  prejudice  resulting  from 
a  widely  published  account  of  the  charge  to  the  grand  jury,  the  defend- 
ant has  been  deprived  of  a  trial  such  as  is  guaranteed  by  the  Constitu- 
tion of  the  state,  and  that  therefore  he  is  entitled  to  be  heard,  upon  the 
.authority  of  People  v.  Glen,  173  N.  Y.  395,  66  N.  E.  112;  People  v. 
Borgstrom,  178  N.  Y.  254,  70  N.  E.  780. 

[4]  Undoubtedly  such  is  his  due,  provided  he  has  been  deprived  of 
any  constitutional  right  or  rights.  This  practice  is  older  than  the  stat- 
ute, and  survives  the  limitation  placed  upon  a  motion  to  quash  an  in- 
'dictment  as  contained  in  the  Code  provision.  The  publication  of  the 
charge  to  the  grand  jury  is  the  ground  upon  which  the  motion  is  based. 
This  appears  from  the  affidavit  of  counsel  which  is  the  foundation  of 
the  motion  made.  Even  if  it  be  conceded  that  the  publication  was  ef- 
fected through  the  influence  of  the  traction  company,  or  any  other 
party  connected  with  the  prosecution,  it  is  impossible  to  discover  in 
what  respect  the  rights  of  the  defendant  were  thereby  invaded.  The 
vice  complained  of  is  the  publication  of  the  charge,  resulting  in  a  pub- 
lic prejudice  to  the  indicted  defendants.  This  argument  might  be  prop- 
erly addressed  to  a  motion  to  change  the  place  of  trial,  but  fails  in 
every  essential  to  establish  that  the  constitutional  rights  of  the  defend- 
ant have  been  in  any  way  impaired  or  defeated. 

After  the  defendant  had  been  convicted,  upon  an  application  under 
section  481  of  the  Criminal  Code,  in  arrest  of  judgment,  the  claim 
was  first  made  in  behalf  of  the  defendant  that  he  did  not  have  a  trial 
""upon  an  indictment  found  according  to  the  requirements  of  law,  and, 
this  being  so,  his  constitutional  right  was  invaded.  It  was  then  urged 
that  the  statement  by  the  court  to  the  grand  jury,  "It  is  matter  of  pub- 
lic knowledge  that  a  riot  occurred  a  few  weeks  ago,"  took  from  that 
body  the  statutory  right  of  determining,  upon  the  evidence  before  it, 
whether  the  crime  of  riot  had  been  committed;  tliis  upon  the  theory 
that  the  grand  jury,  in  determining  whether  a  crime  had  been  commit- 
ted, is  the  judge  of  both  the  law  and  tlie  facts.  People  v.  Glen,  173 
N.  Y.  401,  66N.  E.  112, 

[5]  If  the  motion  to  quash  had  been  made  upon  this  ground,  in 
advance  of  the  trial,  then  the  question  would  be  here  for'review.  For 
the  purposes  of  this  case  I  prefer,  however,  to  consider  it  In  the  first 
place  the  suggestion  by  the  court  that  *'it  is  a  matter  of  public  knowl- 
edge that  a  riot  had  taken  place"  was  indicative  only  of  an  aroused  pub- 
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lie  feeling  resulting  from  the  occurrences  that  would  be  disclosed  in 
evidence  before  it.  This  was  evidently  made  for  the  purpose  of  im- 
pressing the  jury  with  the  importance  of  the  criminal  charge  which  it 
would  have  under  investigation.  It  is  not  claimed,  even  by  defendant's 
counsel,  that  this  recital  approached,  as  a  matter  of  law,  an  instruction 
that  the  crime  of  riot  had  been  committed.  The  context  of  the  portion 
of  the  charge  contained  in  the  record  makes  \t  clear  that  the  court  did 
not  intend,  and  we  cannot  assume  that  the  jury  understood  that  it  was 
the  purpose  of  the  court,  to  assume  the  function,  committed  by  the 
statutes  to  the  jury,  of  determining  that  a  crime  had  been  committed. 

[I]  There  is  another  conclusive  reason  why  we  may  not  infer  that 
the  jury  was  controlled  by  the  charge  made.  By  section  248  of  the 
Criminal  Code  the  court  is  required,  in  charging  a  grand  jury,  to  read 
to  them  the  provisions  of  the  Code,  "from  section  252  to  section  267, 
both  inclusive,  or  give  them  a  copy  thereof,  and  must  give  them  such 
additional  information  as  it  may  deem  proper  as  to  the  nature  of  their 
duties,"  etc.  It  may  be  assumed  that  the  suggestion  that  "it  is  a  mat-, 
ter  of  public  knowledge  that  a  riot  occurred"  was  erroneous,  yet  the 
grand  jury  was  not  bound  by  it  because  of  the  duty  enjoined  upon  it 
by  section  256  that  they  shall  receive  none  but  legal  evidence  respect- 
ing charges  of  crime  brought  before  its  body.  To  conclude  otherwise 
would  involve  a  charge  against  the  niry  that  it  deliberately  disregard- 
ed the  conunands  of  the  statute.  This  we  are  not  permitted  to  do. 
The  presumption  must  prevail,  in  the  absence  of  proof  to  the  con- 
trary, that  both  the  court  and  the  jury  observed  the  commands  of  the 
law.  The  conclusion  is  thus  reached  that  the  action  to  quash  was 
properly  denied. 

2.  It  is  the  claim  of  the  appellant  that  the  trial  court  erred  in  omit-, 
ting  and  refusing  to  instruct  and  in  failing  to  point  out  to  the  jury  the. 
different  degrees  of  the  crime  of  riot  and  the  punishment  following  a 
conviction  in  either  degree.  The  court  did  not,  in  its  instructions  to 
the  jury,  state  or  suggest  that  there  were  any  degrees  of  the  crime  of 
riot,  nor  was  it  requested  to  so  charge.  After  the  jury  had  retired  for 
deliberation,  and  after  hours  of  consideration  of  the  case,  they  re- 
turned into  court  and  requested  that  the  court  characterize  the  crime 
of  which  the  defendant  might  be  convicted  and  the  penalty  therefor. 
The  court  declined  to  give  the  instructions  requested,  stating  that  the 
crime  charged,  and  which  they  had  under  consideration,  was  the  crime 
of  riot,  and  that  the  punishment  to  be  inflicted  rested  solely  with  the 
court.  During  all  this  time  the  defendant  and  his  counsel  were  pres- 
ent, and  neither  made  requests  nor  took  any  exceptions. 

After  the  jury  rendered  a  verdict  of  guilty,  the  defendant  for  the 
first  time}  requested  the  court  to  instruct  the  jury  "as  to  the  various 
degrees  of  riot  as  defined  in  section  2091  of  the  Penal  Law,  and  that 
the  jury  may  find  the  defendant  guilty  of  any  lesser  degree  than  that 
charged  in  the  indictment."  This  the  court  declined  to  do,  and  the 
defendant  excepted.  It  is  now  urged  that  it  was  a  reversible  error  to 
refuse  to  give  the  jury  these  instructions. 

[7]  Assuming,  for  the  purpose  of  considering  this  question,  that 
the  crime  of  riot,  as  defined  by  sections  2090  and  2091  of  the  Penal 
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Law,  may  be  subdivided  into  degrees,  an  exception  taken  to  a  refusal 
to  define  the  degrees,  and  instruct  the  jury  that  the  defendant  may  be 
convicted  of  the  lesser  degree,  after  verdict  has  been  rendered,  pre- 
sents no  error.  People  v.  Jordan,  125  App.  Div.  522,  109  N.  Y.  Supp. 
840;  People  v.  Ennis,  176  N.  Y.  289,  68  N.  E.  357. 

[B]  Conceding  an  error  was  presented  by  the  exception  taken,  as 
now  contended  by  the  defendant,  a  reversal  of  the  verdict  of  convic- 
tion is  not  required,  because  he  suffered  no  injury  as  a  result.  Even 
if  it  be  true,  as  urged,  that  the  lower  grade  constituted  a  misdemeanor 
only,  the  sentence  was  within  that  grade  of  offense.  Penal  Law,  §§ 
1937,  2181,  2182.  This  being  so,  harm  did  not  come  to  the  defendant 
from  the  failure  of  the  court  to  give  the  instruction  requested.  People 
v.  Granger,  187  N.  Y.  67,  79  N.  E.  833. 

[>]  In  my  judgment,  the  crime  of  riot  is  defined  by  section  2090  of 
the  Penal  L^w,  and  section  2091  simply  provides  for  the  punishment 
of  the  crime.  It  classifies  the  punishment  into  three  groups,  depend- 
ent upon  the  character  of  the  acts  constituting  the  crime.  The  punish- 
ment for  the  first  group  must  be  for  not  more  than  five  years  im- 
prisonment, or  by  a  fine  of  not  more  than  $1,000,  or  both;  the  second 
group  by  not  more  than  two  years  imprisonment,  or  by  a  fine  of  not 
more  than  $500,  or  both ;  the  third  group,  by  not  more  than  one  year 
imprisonment,  or  by  a  fine  of  not  more  than  $250,  or  both.  This  sec- 
tion does  nothing  more  than  to  provide  for  the  punishment  to  be  in- 
flicted upon  conviction  of  the  crime  of  riot.  It  is  not  in  any  sense  at- 
tempting to  classify  the  degrees  of  the  crime  of  riot.  The  argument 
of  the  appellant  rests  solely  on  the  claim  that  the  differentiation  in 
punishment  necessarily  makes  tlie  section  classify  the  crime  of  riot  into 
different  degrees,  and  that  the  third  subdivision  falls  within  the  grade 
of  a  misdemeanor. 

Section  2  of  the  Penal  Law  classifies  crime  as  felonies  and  misde- 
meanors. TThis  section  defines  a  felony  as  a  crime  which  is  or  may  be 
punishable  by  death  or  imprisonment  in  state's  prison.  A  misdemean- 
or is  defined  as  any  crime  other  than  a  felony.  The  inquiry  follows: 
Could  a  party  convicted  of  riot,  falling  within  either  of  the  three 
groups  or  subdivisions  of  section  2091,  be  confined  in  a  state's  prison? 
This  query  is  answered  definitely  by  section  2182  of  the  Penal  Law, 
which  provides: 

"Where  a  person  is  convicted  of  a  crime,  for  which  the  punishment  in- 
flicted is  imprisonment  for  a  term  of  one  year,  he  may  be  sentenced  to,  and 
the  imprisonment  may  be  inflicted  by,  confinement  either  in  a  county  jail, 
or  in  a  penitentiary  or  state  prison.  No  person  shall  be  sentenced  to  im- 
prisonment in  a  state  prison  for  less  than  one  year,*'  etc. 

[10]  The  trial  court,  by  this  section,  was  permitted  to  send  the 
convicted  defendant  into  state's  prison,  regardless  of  which  of  the 
three  subdivisions  of  section  2091  is  applied  on  the  facts  proven  in  fix- 
ing the  sentence.  It  follows,  therefore,  necessarily,  that  riot  in  all 
cases  is  a  felony.  The  trial  court  adopted  the  view  that  the  provisions 
of  section  2091  were  for  its  guidance  solely  in  passing  sentence,  and 
this  view  is,  in  my  judgment,  in  accord  with  the  scheme  of  the  law. 

[11]  3.  The  appellant  urges  that  he  has  not  had  a  fair  and  impar- 
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tial  trial.  Before  entering  upon  the  trial,  the  defendant  objected  to 
proceeding  betore  the  sitting  judge.  The  reasons  assigned  in  the  state- 
ment of  counsel,  in  open  court,  were  that  it  appeared  from  the  state- 
ments made  by  the  court  to  the  grand  jury  who  found  the  indictment 
that  it  must  have  settled  convictions  that  a  crime  had  been  committed, 
and  that  the  striking  railroad  employes  were  responsible  therefor; 
that  the  charge  to  the  g^and  jury  had  been  published  in  the  press, 
which  had  led  to  considerable  discussion  by  both  the  friends  of  the 
traction  companjr  and  the  striking  employes,  respecting  the  propriety 
of  the  presiding  judge  sitting  in  the  trial  of  the  case.  It  was  express- 
ly stated,  however,  that  the  hdnor,  good  faith,  or  integrity  of  the  court 
was  not  intended  to  be  questioned.  The  objection  was  overruled.  I 
see  no  impropriety  in  the  decision  made. 

[12]  4.  Again,  on  the  pronouncement  of  judgment,  the  appellant, 
upon  an  application  in  arrest  of  judgment,  charged  the  judge  who  pre- 
sided with  actual  bias.  Affidavits  were  read,  upon  which  the  charge 
and  argument  were  based.  The  evidence  furnished  by  the  affidavits 
of  the  jurymen  who  sat  in  the  case  was  inadmissible  to  impeach  the 
verdict  rendered.  This  rule  is  too  well  understood  to  require  discus- 
sion or  authority.  The  evidence  furnished  by  the  remainir^  affiants 
may  be  properly  epitomized  as  the  aftermath  of  helpless  disappoint- 
ment. 

[13, 14]  The  record  shows  that  throughout  the  trial  the  defendant 
sought  to  inject  into  the  case,  as  issues  to  go  to  the  jury,  the  ineffi- 
ciency of  the  sheriff's  department,  that  the  strike  was  instigated  pur- 
posely by  the  traction  company,  that  crimes  were  committed  by  the 
strike  breakers  in  the  course  of  the  commission  of  the  riot,  which  were 
ignored  by  the  authorities,  and  many  more  less  important  considera- 
tions. The  sole  theory  urged  in  support  of  the  competency  of  evi- 
dence upon  these  issues  was,  first,  justification  for  the  conduct  and 
overt  acts  charged  as  riotous;  and,  secbndly,  the  impeachment  of  the 
credibility  as  witnesses  of  the  sheriflF's  officers  and  the  traction  offi- 
cials. We  may  properly  dismiss  the  consideration  of  the  errors  here 
urged  as  unworthy  of  discussion.  If  the  crime  of  riot  was  committed, 
there  could  be  no  such  thing  as  justification  for  it.  The  cross-exam- 
ination of  witnesses  upon  extraneous  issues  was  within  the  sound  dis- 
cf  etion  of  the  court.  The  record  ^abounds  with  exceptions  to  rulings 
upon  questions  purely  within  the  discretion  of  the  tnal  judge.  They 
present  no  error. 

[15]  5.  Pending  the  trial,  two  defendants,  jointly  indicted  with  the 
appellant,  sought  3ie  privilege  of  pleading  guilty  to  the  lesser  crime  of 
"unlawful  assembly."  See  Penal  Law,  §  2092.  After  conference  with 
counsel  for  the  appellant  and  district  attorney,  the  court  accepted  such 
pleas  in  the  absence  of  the  jury  sitting  to  try  the  defendant.  It  is  now 
argued  that  the  knowledge  of  such  pleas  became  generally  known  and 
reached  the  jury,  resulting  in  a  prejudice  against  the  defendant.  If  we 
so  concede,  it  would  not  present  error,  and  the  court  would  have  been 
within  its  rights  to  have  accepted  such  pleas  in  open  court  and  before 
the  sitting  jury  in  the  trial  of  the  defendant.  The  course  followed  in 
that  matter  was  the  one  acquiesced  in  by  the  appellant's  counsel,  and 
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of  Hrvhich  he  now  complains.  Neither  error  nor  criticism  again3t  the 
court  or  district  attorney  is  justified  or  proper  in  the  premises. 

Most  careful  examination  of  this  record  convinces  me  that  the  jury 
could  not  well,  upon  this  evidence,  have  reached  a  conclusion  contrary 
to  that  of  guilt  of  the  defendant,  and  that  under  extreme  provoca- 
tion the  court  and  the  district  attorney  showed  commendable  forbear- 
ance and  moderation,  and  that  this  trial  is  not  open  to  the  suggestion 
that  it  was  not  a  fair  one.  The  punishment  imposed  was  most  lenient, 
in  view  of  all  the  circumstances  of  the  case. 

The  judgment  of  conviction  should  be  affirmed.    All  concur. 


(193  App.  Div.  177) 

iPBOPLE  V.  MURPHY. 

(Supreme  CJourt,  AppeUate  Division,  Fourth  Department.     July  12,  1920.) 

Homicide  <S=»I^54 — ^Evidence  insufficient  to  sustain  conviction  of  murder  in  tlie 
second  degree. 

E\'ldence  held  insufficient  to  sustain  conviction  of  murder  in  the  second 
degree,  not  excluding  to  a  moral  certainty  the  hypothesis  that  deceased, 
subject  to  senile  dementia  of  suicidal  tendency,  committed  suicide. 

Clark  and  Hubbs,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Cayuga  County. 

Mary  Murphy  was  convicted  of  murder  in  the  second  degree,  and  she 
appeals.     Reversed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGEUS, 
HUBBS,  and  CLARK,  JJ. 

^Frederick  A.  Mohr,  of  Auburn,  for  appellant. 

Benj.  Kenyon,  Dist.  Atty.,  of  Auburn,  for  the  People. 

KRUSE,  P.  J.  The  facts  have  been  quite  fully  stated  in  the  opin- 
ion of  Mr.  Justice  CLARK,  but  I  think  a  little  more  should  be  said 
about  the  mental  condition  of  Michael  Murphy,  whom  the  defendant 
has  been  convicted  of  murdering.  While  the  evidence  shows  that  he 
came  to  his  death  by  a  strangulation,  and  that  Mary  Murphy,  the  de- 
fendant, may  have  caused  his  death,  I  think  it  is  at  least  as  probable 
that  he  commited  suicide.  The  evidence  shows  beyond  question  that 
he  was  afflicted  with  senile  dementia  and  of  suicidal  tendency. 

For  a  time  he  had  been  an  inmate  of  St.  Ann's  Home,  an  institution 
in  the  city  of  Rochester,  and  had  become  so  unmanageable  that  on  the 
20th  of  June,  1916,  he  was  committed  to  the  State  Hospital  for  the  In- 
sane in  th^t  city.  One  of  the  medical  examiners,  who  made  the  certifi- 
cate upon  which  he  was  committed,  testified  upon  the  trial  that  he  had 
delusions  of  persecution ;  that  there  was  poison  in  his  food.  He  refus- 
ed to  eat,  had  religious  delusions  and  threatened  to  commit  suicide.  His 
testimony  is  corroborated  by  the  certificate  of  the  two  physicians  who 
made  the  examination  and  the  facts  stated  in  the  petition  upon  which 
he  was  committed. 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Iiidexee 
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One  af  the  physicians  at  the  hospital  testified  that  his  case  was  diag- 
nosed as  one  of  senile  insanity ;  that  he  had  paranoid  ideas  and  wanted 
to  die,  and  was  considered  very  suicidal  while  he  was  in  the  hospital, 
so  much  so  that  he  was  confined  all  the  time  in  the  section  where  pa^ 
tients  of  the  old,  senile,  arteriosclerotic  types,  particularly  if  they  show- 
ed suicidal  tendency,  were  confined ;  that,  while  he  never  attempted  to 
commit  suicide,  that  was  because  he  never  had  an  opportunity,  and  that 
in  the  senile  type  there  is  no  chance  of  permanent  recovery,  although  his 
condition  was  so  far  improved  that  after  six  months  he  was  paroled  to 
the  care  of  his  brother  Dennis  and  permitted  to  leave,  but  against  the 
advice  of  the  management  of  the  hospital  and  upon  the  express  respon- 
sibility of  the  person  to  whose  care  he  was  committed,  the  superinten-, 
dent  requiring  the  brother  to  sign  a  written  agreement  to  that  effect, 
as  was  usual  in  such  cases. 

From  the  20th  of  November,  1916,  the  date  of  his  parole,  up  to 
the  time  of  his  death  on  the  21st  day  of  May,  1918,  he  lived  with  his 
brother  Dennis,  who  testifies  that  sortie  days  he  would  be  all  right,  and 
other  days  he  could  not  do  anything  with  him,  and  gave  specific  in- 
stances of  abnormal  acts,  such  as  getting  on  a  chair,  with  his  beads 
around  his  legs,  and  making  a  grab,  and  saying,  'There  comes  the 
devil ;"  that  he  used  to  pray  outdoors,  any  place  where  he  was  sitting, 
and  talk  to  himself,  and  rub  his  hands  until  they  would  draw  blood. 

The  learned  district  attorney  contends  that  the  strangulation  was 
not  by  suspension,  but  by  drawing  the  wire  thrpugh  the  loop  tightly 
around  the  neck.  That  may  be  $o;  but,  if  Michael  intended  to  commit 
suicide,  he  could  draw  the  wire  together  himself  and  accomplish  self- 
destruction.  While  he  was  somewhat  feeble  and  blind,  he  had  suffi- 
cient strength  to  do  the  act.  It  is  true  that  both  Dennis  and  his  wife 
stated  that  he  hung  himself ,  calling  attention  to  a  particular  rail,  and  to 
marks  on  the  rail  which  indicated  to  them  had  been  made  by  the  wire ; 
but  neither  claims  to  have  seen  him  suspended.  Each  of  them  testifies 
that  Michael  was  lying  under  the  stack  of  rails,  with  the  wire  around 
his  neck. 

If  the  defendant  committed  the  crim^,  and  wanted  to  make  it  ap- 
pear that  Michael  had  hung  himself,  it  would  not  have  been  difficult 
for  her  to  have  hung  up  the  body  after  she  had  strangled  him.  The 
defendant's  conduct  immediately^  after  the  tragedy  is  consistent  with 
innocence  rather  than  guilt.  Even  if  we  disregard  her  testimony  about 
calling  her  husband,  concededly  she  went  to  the  road  iramediately  after 
the  tragedy  and  told  Toomey  about  it.  While  she  and  Toomey,  an  ad- 
verse witness,  do  not  agree  upon  just  what  was  said,  there  is  nothing 
to  indicate  that  she  was  attempting  to  conceal  anything.  Toomey  says 
she  wanted  him  to  come  and  see  old  Mike ;  that  he  replied  that  he  would 
have  nothing  to  do  with  old  Mike ;  that  she  said,  "Old  Mike  is  dead, 
and  it's  a  good  thing ;"  and  he  replied,  "It  may  be  good  for  you."  Both 
she  and  her  husband  willingly  gave  information,  made  statements,  and 
voluntarily  gave  testimony  before  the  coroner.  So  far  as  I  have  been 
able  to  discover,  there  is  nothing  to  indicate  that  there  was  the  least  con- 
cealment upon  their  part. 
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If  the  defendant  wanted  to  kill  this  old  man,  it  is  hard  to  believe  that 
she  would  put  a  wire  around  his  neck,  strangle  him  to  death,  carry  his 
body,  and  put  it  under  the  rails,  and  do  all  this  in  broad  daylight;  with- 
in the  view  of  her  neighbors  or  any  one  passing  along  the  road.  It  is 
said  that  Michael's  happy  frame  of  mind  m  the  morning  before  he  was 
strangled  indicated  that  he  was  not  contemplating  suicide. 
.  An  expert  witness,  whose  business  was  that  of  a  microcheraical  in- 
vestigator, as  he  said,  gave  evidence  of  the  condition  of  the  body,  of 
the  rails,  of  the  ground,  and  of  the  general  surroundings,  and  also  made 
an  examination  of  the  contents  of  Michael's  stomach,  8  days  after  his 
death,  for  the  purpose,  as  it  was  claimed  by  the  prosecution,  to  show  the 
mental  condition  of  Michael  just  before  he  was  strangled.  It  is  un- 
necessary to  relate  the  various  opinions  the  witness  expressed;  they 
cover  a  wide  range.  I  think  very  little  of  the  testimony  of  the  witness 
serves  any  useful  purpose,  and  some,  I  think,  was  improper,  and  may 
have  done  harm.  The  contents  of  the  stomach,  according  to  the  testi- 
mony of  this  expert,  consisted  of  8  fluid  ounces  of  semisolid  food,  re- 
mains of  cooked  egg  and  potatoes,  and  some  fatty  liquids,  all  in  a  semi- 
digested  condition.  Just  what  inference  the  jury  was  to  draw  from  this 
IS  not  clear.  If  it  was  intended  to  show  that  just  before  his  death 
Michael  was  in  a  happy,  contented  state  of  mind,  it  falls  far  short  of 
establishing  that  he  did  not  commit  suicide. 

Dr.  Walker,  a  physician  connected  with  the  Rochester  State  Hospital, 
interrogated  upon  that  subject,  testifies  that  the  mere  fact  that  the  pa- 
tient shows  apparent  cheerfulness  does  not  indicate  that  a  suicidal  plan 
is  not  present ;  that  he  had  had  patients  under  his  care,  apparently  look- 
ing very  happy,  and  within  an  hour,  they  would  make  a  bad  attempt 
at  suicide ;  and  that  the  mere  fact  that  a  patient  had  eaten  a  hearty 
meal  carried  with  it  no  jpresumption  that  within  a  short  time  he  would 
not  attempt  to  commit  suicide,  or  was  not  possessed  of  suicidal  mania. 
He  further  testified  that  their  efforts  to  commit  suicide  are  sometimes 
extremely  ingenious,  and  that  he  would  not  infer,  from  the  mere  fact 
that  there  is  physical  improvement  over  a  period  of  months  or  years  in 
a  person  affected  with  senile  insanity,  that  the  fits  of  recurring  suicidal 
impulse  are  removed. 

It  is  said  that  the  defendant  was  harsh  and  cruel  to  Michael ;  that  she 
scolded  him  and  struck  him.  I  have  no  doubt  she  us6d  language  that 
seems  harsh;  but  it  should  be  remembered  that  these  people  were 
uncultured  and  unaccustomed  to  polite  society.  There  is  no  doubt  that 
the  defendant  is  boisterous  and  unrefined.  As  for  striking  him,  the 
only  evidence,  aside  from  what  she  herself  seems  to  have  said  boasting- 
ly,  is  that  upon  one  occasion  she  struck  his  hat  from  his  head ;  he  pick- 
ed it  up,  and  she  repeated  it.  I  think  many  incidents  disclosed  by  the 
evidence  have  been  given  undue  importance,  as  tending  to  prove  this 
crime.    I  call  attention  to  but  one  as  typical  of  others. 

The  witness  Jennie  Smith  testifies  that  in  the  fall  of  1917  she  saw  the 
defendant  breaking  sprouts  from  the  branch  of  a  tree ;  that  she  asked 
the  defendant  whether  she  was  going  to  whip  a  carpet ;  that  the  defend- 
ant replied,  "No ;"  that  she  had  been  giving  the  old  man  a  whipping, 
and  when  she  whipped  him  he  calls  for  mercy,  and  that  when  he  did  she 
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gave  him  some  more.  The  witness  says  she.  thought  she  might  be  jok- 
ing, but  the  expression  of  her  face  was  rather  stem ;  that  at  first  she 
thought  perhaps  the  defendant  might  be  telling  it  for  the  benefit  of  the 
neighbors,  because  she  was  a  great  woman  to  talk.  She  w.as  asked 
whether  she  thought  she  really  meant  it.  She  said  she  did  not  know, 
and  finally 'says  that  she  was  not  so  sure  that  she  did  not  mean  it. 

While  the  defendant  seems  to  have  been  a  garrulous,  ignorant  wo- 
man, there  is  nothing,  up  to  the  time  of  this  accusation,  to  indicate  that 
she  wais  criminally  inclined.  She  had  been  married  twice,  had  had  12 
children,  and  evidently  worked  hard,  both  in  her  house  and  outdoors. 
Witnesses  were  called  upon  the  question  of  her  general  character,  who 
stated  that  her  reputation  was  good.  Others  were  called  for  the  prose- 
cution, who  stated  it  was  bad ;  but  upon  cross-examination  it  developed 
that  their  opinion  was  founded  largely  upon  the  accusation  of  which 
she  was  on  trial  and  upon  what  people  had  stated  who  werie  unfriendly 
to  her.. 

I  have  no  doubt  that  her  conviction  was  largely  brought  about  by 
denying  what  she  had  said  to  others  and  contradicting  former  state- 
ments made  by  her.  If  she  had  been  as  frank  as  her  husband  in  her 
testimony,  the  result  might  have  been  different.  But  merely  because  she 
may  have  made  misstatements,  and  been  lacking  in  frankness,  should 
not  convict  her  of  this  crim'e. 

While  the  charge  of  the  learned  trial  judge  was  eminently  fair  and 
clear,  I  think  the  evidence  is  lacking  in  probative  force  to  establish  the 
defendant's  guilt.  The  jury  was  instructed,  in  substance,  that  the 
evidence  must  exclude,  to  moral  certainty,  the  hjrpothesis  that  the  de- 
ceased committed  suicide.    I  think  the  evidence  is  quite  to  the  contrary. 

The  judgment  of  conviction  should  be  reversed  upon  the  law  and  the 
facts,  and  a  new  trial  ordered. 

Judgment  of  conviction  and  order  reversed,  and  new  trial  granted. 

LAMBERT  and  DE  ANGELIS,  JJ.,  concur. 

CLARK,  J.  (dissenting).  The  defendant  was  indicted  by  the  grand 
jury  of  Cayuga  county,  charged  with  the  crime  of  murder  in  the  first 
degree.  After  a  protracted  trial,  she  was  convicted  of  murder  in  the 
second  degree,  and  she  appeals  from  that  conviction,  and,  as  stated  by 
her  counsel  in  his  brief,  "telies  on  this  appeal  upon  the  failure  of  the 
proof  to  establish  either  the  commission  of  a  crime  or  to  connect  the 
defendant  with  any  alleged  crime."    ^ 

The  deceased,  Michael  Murphy,  was  an  aged  man,  stated  by  different 
witnesses  to  be  from  67  to  77  years  old  at  the  time  of  his  death.  He 
died  from  strangulation  between  7  and  8  o'clock  on  the  morning  of 
May  21,  1918,  at  the  town  of  Niles,  Cayuga  county.  It  is  the  theory  of 
the  people  that  defendant  strangled  him  with  a  baled  hay  wire.  De- 
fendant's theory  is  that  deceased  committed  suicide  by  hanging  himself 
with  the  wire.  He  was  at  the  time  of  his  death,  and  had  been  for  some 
time,  almost  blind..  He  could  distinguish  light  from  darkness,  but 
could  not  distinguish  objects.  In  going  to  the  water-closet,  50  to  60 
feet  in  the  rear  of  the  house  where  he  resided  with  defendant  and 
184  N.Y.S.— 12 
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her  husband,  Dennis  Murphy,  the  latter  being  his  younger  brother,  he 
guided  himself  by  taking  hold  of  a  wire  that  had  been  strung  between 
the  rear  portion  of  the  house  and  the  closet,  and  as  he  would  walk 
around  the  premises  he  felt  his  way  with  a  cane. 

Michael  had  a  good  appetite,  and  at  the  time  of  his  death,  although 
feeble  from  advanced  age,  was  of  a  cheerful  disposition,  and  the  last 
time  he  was  seen  alive  he  was  singing  or  humming  to  himself.  In  1917, 
deceased  deeded  to  his  brother,  defendant's  husband,  the  farm  of  some 
60-odd  acres  on  which  they  ail  resided  at  the  time  of  his  death.  In  mak- 
ing that  conveyance  he  reserved  to  himself  a  life  lease  of  the  property. 
Some  time  previously  he  had  conveyed  his  property  to  his  local  pastor ; 
but  it  had  been  returned  to  him  before  he  deeded  it  to  his  brother  Den- 
nis, and  this  pastor  had  agreed  to  pay  defendant  and  her  husoand  $5 
per  week  for  Michael's  board  and  care.  These  payments  had  not  been 
kept  up  regularly,  and  were  considerably  in  arrears,  and  had  been  the 
occasion  of  much  faultfinding  on  the  part  of  defendant. 

At  the  time  of  the  tragedy  Mrs.  Murphy  was  a  large  woman, 
weighing  180  pounds,  strong  and  powerful,  and  47  years  of  age.  The 
jury  were  justified  in  finding  from  the  evidence  that  defendant  was 
much  stronger,  both  physically  and  mentally,  than  deceased,  and  that 
she  was  not  afraid  of  him ;  that  the  presence  of  Michael  in  her  home 
was  distasteful  to  her ;  that  she  had  thrown  water  in  his  face  at  night, 
because  he  snored;  that  she  told  a  neighbor,  the  morning  he  died, 
*'Mike  is  dead,  and  it  is  a  good  thing ;"  that  shortly  before  this  state- 
ment was  made  this  neighbor,  who  lived  about  775  feet  from  the  Mur- 
phy house  and  in  plain  sight  of  it,  saw  Michael  sitting  in  a  chair  on  a 
side  veranda,  and  defendant  standing  near  him,  talking  in  a  loud  voice ; 
that  at  one  time,  when  Michael  was  in  the  kitchen  and  a  meal  was  ready, 
he  got  up  and  started  toward  the  table,  and  defendant  told  him  to  go 
back  in  the  corner  and  stay  there  until  she  called  him  up ;  that  in  the 
fall  of  1917  defendant  was  seen  with  a  whip  or  switch  in  her  hand,  and 
told  a  neighbor  she  had  been  ''whipping  the  old  man,  and  when  he  held 
up  his  hands  and  cried  'Mercy !  Mercy !'  I  gave  him  more" ;  that  she 
told  another  neighbor  that  he  kept  her  awake  nights,  and  she  got  up  and 
threw  a  dipper  of  water  on  him,  and  said  she  could  not  get  along  with 
him ;  that  on  another  occasion,  in  the  spring  of  1917,  she  told  another 
neighbor,  who  heard  loud  talking  at  the  Murphy  place,  that  she  could 
hardly  get  along  with  him,  and  that  they  were  back  nearly  a  year  with 
his  board ;  that  she  called  him  a  good  for  nothing  old  pup,  and  that  he 
was  not  fit  to  live  with  the  hogs ;  and  on  another  occasion  a  neighbor 
saw  defendant  strike  at  Michael's  head  and  his  hat  fell  off ;  he  picked  it 
up,  and  she  struck  at  him  again,  and  his  hat  fell  off  again ;  and  on  an- 
other occasion,  in  1917,  defendant  called  him  to  dinner,  saying,  "Come 
in  to  your  dinner,  you  old  devil ;  who  wants  to  eat  with  you  ?" 

After  Michael's  death,  she  was  asked  if  she  was  going  in  to  see  the 
corpse,  and  she  replied,  "No;  I  have  seen  enough  of  the  old  devil  this 
morning."  There  was  much  other  direct  evidence  of  a  similar  nature, 
given  on  the  trial  by  various  witnesses ;  but  this  is  sufficient  to  show,  if 
it  was  believed,  the  extreme  unfriendliness  of  defendant  towards 
Michael  Murphy. 
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Defendant  denied  practically  all,  if  not  all,  of  these  statements; 
but  the  evidence  was  given  by  various  witnesses,  and  the  Jury  had  a 
right  to  credit  what  they  said,  and,  if  it  was  believed  by  the  jury,  it 
must  have  gone  a  long  way  in  establishing  a  motive  for  defendant's 
wanting  to  get  rid  of  Michael,  and  the  burden  of  having  him  around 
and  caring  for  him.  On  the  morning  of  May  21,  1918,  the  family  at 
the  Murphy  house  consisted  of  defendant,  her  husband,  Dennis,  and  the 
deceased.  Dennis  got  up  about  5  o'clock,  but  Michael  had  preceded 
him.  Defendant  was  the  last  of  the  three  to  arise.  They  had  break- 
fast between  6  and  7  o^lock,  and  Denies  went  to  the  field  to  harrow, 
leaving  defendant  and  Michael  alone  at  the  house.  He  was  never  seen 
alive  after  that  by  any  one  except  defendant  and  a  neighbor,  Mr.  Toom- 
ey  who  saw  him  sitting  on  a  side  porch,  and  defendant  standing  near  him 
and  talking  in  a  loud  voice.  Shortly  after  7  o'clock,  this  man  Toomey 
was  driving  past  the  Murphy  house,  and  testified  that  defendant  came 
out  and  called  to  him  to  come  in,  saying,  *'Mike  is  dead,  and  it  is  a 
good  thing."  Defendant  denied  this  statement.  Toomey  did  not  stop, 
and  all  we  know  of  the  transaction  after  that  comes  from  defendant  and 
her  husband. 

The  dead  body  of  deceased  was  found  about .  7 :30  o'clock  that 
morning  near  a  tree  in  the  rear  of  the  house,  the  head  and  trunk  under 
sort  of  a  wigwam-shaped  coop,  formed  by  some  rails  standing  against 
the  tree.  A  baled  hay  wire,  which  had  been  spliced  and  formed  into  a 
slip  noose,  was  around  his  neck,  and  drawn  so  tighjtly  that  the  skin  was 
discolored,  and  it  was  removed  by  Dennis  with  difficulty.  There  was 
a  bruise  on  the  side  of  his  left  cheek,,  which  it  was  shown  could  have 
been  caused  by  a  blow  that  might  have  rendered  him  unconscious. 
Aside  from  that,  and  the  mark  on  the  neck,  going  nearly  around  the 
neck,  caused  by  the  wire,  there  were  no  serious  marks  on  the  body,  al- 
though there  were  some  superficial  marks  on  the  legs.  There  was  no 
evidence  of  any  struggle  whatever. 

No  witnesses  testified  to  seeing  Michael  strangled,  but  the  people 
undertake  to  connect  defendant  with  it  by  circumstances  which  it  is 
claimed  point  clearly  and  conclusively  to  her  guilt.  Defendant  took 
the  stand  in  her  own  behalf,  and  also^made  two  different  statements  in 
writing,  under  oath,  which  were  received  in  evidence,  and  they  speak 
for  themselves.  In  one,  Exhibit  20,  she  stated  that,  shortly  after  her 
husband  left  for  the  field— 

"Deponent  went  out  to  go  to  the  toUet ;  deponent  then  saw  Mike  standing 
near  the  tree  where  the  rails  are.  He  was  putting  his  hands  up  feeling 
around;  he  had  a  small  piece  of  wire,  about  a  foot  long,  playing  with  it; 
saw  him  put  it  up  back  of  his  neck.  That  was  before  I  went  to  the  toUet ; 
was  in  toilet  a  few  minutes,  and  when  I  came  out  he  was  standing,  and  I 
saw  him  put  this  wire  up  to  his  head,  and  that  scared  me,  and  I  ran  up  to 
where  Dennis  was  in  the  lot.  When  I  came  back,  I  went  as  far  as  the  corner 
of  the  toUet,  and  it  was  then  I  saw  the  old  man  on  the  ground.  He  was  under 
the  rails.  I  could  not  see  his  body,  only  his  whiskers,  and  the  wind  was 
moving  them  back  and  forth.  I  then  caUed  Dennis  to  come  over.  Before  I 
went  up  to  Dennis  and  before  I  called  to  him,  I  saw  CJornelius  Toomey,  who 
was  going  by  with  milk,  and  asked  him  to  ask  Dennis  to  come  down  quick. 
TTiat  ica8  hefore  1  knew  the  old  man  urns  dead," 
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It  Will  be  recalled  that  Mr.  Toomey  testified  thiat,  when  defendant 
came  out  and  spoke  to  him,  she  said  that  Mike  was  dead  and  "it  is  a 
good  thing."  This  statement  was  made,  signed,  and  sworn  to  by  de* 
fendant  May  24th,  three  days  after  the  alleged  homicide.  Later  the 
same  day  she  made  another  statement  in  writing  and  tmder  oath,  in 
which  she  said  that  she  was — 

'In  the  bouse  and  heard  Mike  hoUer;  came  out  when  I  heard  him;  came 
out  of  the  kitchen  door,  south  side.  I  Just  saw  his  white  whiskers  under  the 
tree.  I  hurried  to  the  house;  did  not  go  to  him,  because  I  was  scared  to 
death.  He  was  not  sick ;  never  had  any  spells.  Did  not  see  the  wire ;  just 
saw  his  white  whiskers  and  hurried  to  the  house.  I  did  not  go  out ;  my  hus- 
band did.  I  saw  the  wire  after  they  fetched  him  in.  I  saw  the  wire  on  the 
tree,  I  guess,  but  could  not  teii  you.  Could  not  say  whether  there  was  a  wire 
attached  to  the  end  of  the  rail  or  not  He  seemed  to  be  jolly,  was  humming 
to  himself,  and  started  from  the  house  singing.  About  7:30  I  discovered 
him." 

On  the  trial  she  testified  that  the  reason  she  did  not  go  to  him  when 
she  saw  him  fooling  with  the  wire  was  because  her  constitution  would 
not  stand  it,  although  she  had  been  warned,  as  she  stated,  that  he  would 
be  apt  to  commit  suicide  by  using  a  wire. 

Defendant's  husband  corroborated  her  about  her  coming  to  the  field 
and  reporting  that  Michael  was  handling  a  wire,  But  he  told  her  he  was 
only  fooling;  but  after  she  returned  to  the  house  and  called  him,  he 
went  and  found  Michael  lying  under  the  pile  of  rails  stacked  around  the 
tree  with  a  wire  around  his  neck.  There  was  an  ash  rail  running  trans- 
versely through  the  crotch  of  the  tree,  and  defendant's  theory  is  that 
this  old  gentleman  fixed  the  wire*  around  his  neck,  attached  it  to  this 
transverse  rail,  and  hung  himself. 

No  one  saw  him  hanging.  He  was  on  the  ground  when  first  discov- 
ered, and  apparently  dead.  The  rail  was  produced  on  the  argument, 
and  it  had  some  marks  on  it ;  but  it  was  plain,  from  the  character  of 
the  wood,  very  hard  and  dry,  that  the  marks  could  not  have  been  made 
by  the  wire  slipping  off  the  moment  any  weight  was  attached  to  it,  and 
the  jury  was  justified  in  finding,  from  the  quality  of  the  exhibit  itself, 
that  the  wire  could  not  have  made  the  marks  as  they  appeared  on  the 
rail,  and  besides  that  there  was  evidence  of  witnesses  to  that  effect.  The 
entire  surroundings,  as  established  by  the  evidence,  justified  a  finding 
that,  although  deceased  came  to  his  death  by  strangulation,  it  was  not 
by  suspension. 

The  body  was  partly  under  this  wigwam  structure  formed  by  the  rails 
standing  against  the  tree.  The  opening  into  this  wigwam  precluded  the 
possibility  of  the  body  falling  in  there  in  the  position  in  which  it  was 
found  if  the  strangulation  had  been  caused  by  suspension.  A  witness 
was  examined  as  to  this  opening  and  testified  as  follows : 

*'Q.  Did  you  make  a  measurement  to  determine  the  height  of  the  obstruction 
under  which  this  body  would  have  to  pass  to  go  under  the  rail?    A.  Yes,  sir. 
"Q.  What  was  it?    A.  Two  feet  and  six  inches." 

In  order  to  have  gotten  into  the  position  where  Dennis  testified  he 
found  the  body,  it  must  hafve  crumpled  up  and  low  enough  to  go  un- 
der the  2  feet  and  6  inch  obstruction,  and  then  go  through  the  opening 
into  the  wigwam  3  feet  and  6  inches.    When  we  consider  that,  if  the 
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stran^lation  was  caused  by  suspension,  all  this  would  have  to  be  ac- 
•complished  after  the  wire  slipped  off  the  rail  and  the  man  was  dead,  it 
would  seem  that  it  was  a  physical  impossibility.  There  was  no  evidence 
of  a  struggle,  and  the  conclusion  is  irresistible  that  the  only  way  the 
body  got  into  the  wigwam,  in  the  position  where  Dennis  claims  to  have 
found  it,  was  that  it  was  placed  there  after  Michael  had  been  strangled, 
or  been  made  unconscious  by  a  blow. 

Moreover,  the  wire  itself,  as  found  by  Dennis,  shows  that  it  was  ad- 
justed so  that  the  .noose  was  at  the  back  of  the  head.  The  wire  con- 
sisted of  two  pieces,  spliced  in  the  middle,  with  a  loop  three-quarters  of 
an  inch  wide,  where  it  was  wrapped  around  the  main  wire.  It  is  difficult 
to  see  how  such  a  wire  could  remain  in  that  condition,  suspending  a 
body  weighing  at  least  150  pounds,  and  it  is  incredible  that  such  a  con- 
trivance could  have  been  fixed  in  that  way  and  adjusted  to  a  rail  by  a 
blind  old  man. 

When  the  coroner  was  at  the  Murphy  place,  the  afternoon  of  the 
tragedy,  Dennis  produced  the  wire,  saying,  "This  is  what  he  done  it 
with,"  and  said,  "It  looks  as  though  it  broke."  The  coroner  testified 
that  he  asked  where  the  other  piece  was,  and  Dennis  said,  "It  must  have 
slipped."  How  did  he  know  ?  Why  the  voluntary  statement  in  produc- 
ing the  wire,  "This  is  what  he  done  it  with"?  The  loop  in  the  wire 
was  in  the  back  of  the  neck,  only  one-half  inch  off  the  median  line. 
How  could  a  f  eeMe  old  man,  practically  blind,  get  his  arms  in  position  to 
adjust  the  wire  like  that  and  fasten  it  to  a  rail? 

All  these  facts  were  before  the  jury,  and  justified  the  finding  that  the 
body  had  not  been  strangled. by  suspension.  To  justify  defendant's 
contention  that  Michael  committed  suicide,  it  was  shown  that  in  1916 
he  had  been  confined  in  St.  Ann's  Home,  Rochester,  put  there  by  his 
pastor,  who  had  handled  his  property  for  a  time,  and  that  for  five 
months,  from  June  20,  to  November  18,  1916,  he  had  been  confined  in 
the  Rochester  State  Hdspital,  and  was  insane,  and  that  he  had  suicidal 
tendencies. 

The  only  evidence  that  I  can  find  in  the  record  that  he  ever  tried  to 
commit  suicide  in  Rochester  was  when  one  witness  testified  that  he 
tried  to  jump  out  of  the  window  of  his  room  at  the  St.  Ann's  Home ; 
but  when  it  was  subsequently  developed  from  this  witness  that  the  win- 
dow was  only  between  3  and  4  feet  from  the  ground,  the  idea  that  he 
was  about  to  get  out  of  his  window  with  suicidal  intent  vanishes.  The 
old  gentleman  was  simply  sick  of  staying  at  this  home,  and  undertook 
to  step  out  (not  jump  out)  to  go  home.  The  conclusive  way  in  which 
that  theory  of  suicide  was  disposed  of  may  well  have  had  its  effect  on 
the  jury  as  to  the  good  faith  of  the  entire  program  of  endeavoring  to  fix 
on  this  blind  old  man,  who  wanted  to  go  home,  the  stigma  of  having  a 
suicidal  tendency. 

Even  if  he  did  show  suicidal  tendencies  in  Rochester  in  1916,  his  sub- 
sequent life  was  such  as  to  render  improbable  the  idea  that  they  entered 
into  his  thQUghts  and  actions  up  to  the  time  of  his  death.  All  witness- 
es who  saw  him  shortly  prior  to  his  death  agree,  and  even  the  defend- 
ant herself,  that  he  had  been  in  good  health,  was  cheerful,  and  only  that 
morning,  tlie  last  time  defendant  saw  him,  he  was  humming  and  singing. 
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Such  actions  are  hardly  consistent  with  a  suicidal  intent.  While  the 
evidence  is  circumstantial,  the  circumstances  were  established  largely 
by  direct  proof,  and  it  was  the  province*  of  the  jury  to  consider  them, 
and  the  finding  that  they  pointed  clearly  to  the  guilt  of  defendant  and 
seemed  to  be  inconsistent  with  her  innocence,  was  perfectly  justifiable. 

Defendant  had' the  opportunity,  for  she  and  deceased  were  alone 
just  prior  to  his  death.  She  had  the  motive  to  get  rid  of  him.  Her 
husband  had  title  to  the  farm  where  they  lived,  but  Michael  had  the  life 
use  of  it.  If  he  was  out  of  the  way,  the  title  in  the  husband  would  not 
be  burdened  with  this  life  estate.  The  board  bill  that  was  to  be  paid  on 
his  account  was  largely  in  arrears,  and  that  annoyed  defendant. 
Michael  was  old  and  a  great  care.  She  did  not  like  him,  as  is  evidenced 
by  her  treatment  of  him,  calling  him  hard  names,  throwing  water  on- 
him  while  he  slept,  striking  him,  telling  him  he  was  not  fit  to  live  with 
the  hogs,  all  of  which  was  testified  to  on  the  trial,  and  which  the  jury 
had  a  right  to  believe,  and  finally  defendant's  statement  that,  if  she  had 
got  to  go  to  prison,  she  would  squeal,  and  Dennis  would  go,  too,  her 
indifference  when  she  saw  Michael  with  the  wire,  havi^ig  been  warned 
that  he  would  take  his  life  by  the  use  of  such  an  instrument,  and  still 
not  going  near  him  to  advise  or  restrain  him,  all  these  facts  and  circum- 
stances were  before  the  jury,  and  they  were  in  a  position  to  observe  the 
many  sidelights  of  this  protracted  trial,  and  after  listening  to  a  full 
and  comprehensive  charge  from  the  learned  trial  court  that  the  de- 
fendant at  least  could  not  properly  criticize,  the  jury  has  stated  that  de- 
fendant was  guilty  of  murder  in  the  second  degree.  I  think  the  verdict 
was  warranted  by  the  evidence,  and  under  it  a  verdict  of  guilty  of  the 
crime  charged  in  the  indictment  would  have  been  justifiable. 

The  case  of  People  v.  Galbo,  218  N.  Y.  283,  112  N.  E.  1041,  2  A. 
L.  R.  1220,  cited  and  relied  upon  by  defendant,  is  not  controlling  here. 
The  facts  are  different  from  the  facts  in  the  ca^e  at  bar.  In  the  Galbo 
Case  there  was  not  one  particle  of  evidence  to  connect  defendant  with 
the  deceased  the  diay  of  the  murder,  or  with  the  transaction  until  after 
it  occurred.  Defendant  was  seen  driving  on  a  highway  going  east  from 
Rochester  early  in  the  morning,  with  a  barrel  in  his  wagon  covered 
with  canvas.  Subsequently  the  same  morning  he  was  seen  returning  to 
Rochester  without  the  barrel.  Down  a  ravine,  near  the  road  de- 
fendant had  passed  over,  the  body  of  deceased  was  found,  later  the  same 
morning,  in  a  barrel,  with  a  piece  of  blood-stained  canvas  or  burlap 
lying  near  it,  and  that  burlap  corresponded  with  a  similar  article  found 
in  a  store  conducted  by  defendant  and  his  brother.  The  head  and 
legs  of  "deceased  had  been  cut  off  by  a  skillful  operator.  Defendant 
was  a  cripple,  a  legless  cripple,  and  deceased  was  a  strong  robust  man. 
There  had  evidently  b^en  a  fierce  struggle,  for  there  were  more  than  20 
wounds  and  bruises  on  the  body  of  deceased.  Not  a  scratch  or  blood 
stain  was  found  on  defendant.  He  had  not  been  seen  with  deceased  on 
the  day  he  disappeared.  There  was  no  evidence  whatever  that  defend- 
ant was  even  present  when  the  murder  was  committed.  The  most  the 
jury  could  have  properly  found  was  that  defendant  had  undertaken 
to  dispose  of  the  body  after  the  murder ;  but  that  was  not  evidence  to 
connect  him  with  the  tragedy  itself,  and  the  most  that  could  be  spelled 
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out  of  the  evidence  was  that  defendant  was  an  accessory  after  the  fact 
in  trying  to  secrete  the  body. 

In  the  instant  case  defendant  was  with  deceased  just  before  he  died, 
and  the  only  person,  so  far  as  disclosed  by  the  evidence,  who  had  the 
opportunity  to  kill  him.  He  was  an  old  and  feeble  man,  almost  totally 
blind,  and  on  that  account  incapable  of  defending  himself.  Defendant 
was  47  years  of  age,  strong  and  healthy,  and  weighed  180  pounds.  She 
disliked  the  old  man.  She  had  the  motive,  the  inclination,  and  the  op- 
portunity to  get  rid  of  him.  Not  one  of  these  features  existed  in  the 
Galbo  Case. 

The  other  cases  cited  by  defendant  do  not  assist  her,  for  the  facts  do 
not  correspond  with  the  facts  here.  In  the  case  of  People  v.  Ledwon, 
153  N.  Y.  10,  46  N.  E.  1046,  the  evidence  for  the  lieople  was  furnished 
largely  by  a  small  boy.  His  statements  were  very  contradictory;  he 
having  testified  different  ways  on  the  question  of  whether  the  deceased 
committed  suicide  or  whether  he  was  choked  to  death  by  defendant.  A 
new  trial  was  granted  largely  because  of  these  contradictions. 

The  case  of  People  v.  Bennett,  49  N.  Y.  137,  was  reversed  because 
of  an  error  in  the  charge.  In  the  case  of  People  v.  Razezicz,  206  N.  Y. 
249,  99  N.  E.  557,  the  conviction  was  reversed  becjiuse  the  circum- 
stances were  based,  not  upon  direct  proof  but  by  inferences  based  on 
inferences ;  while  in  People  v.  Giordano,  213  N.  Y.  575,  107  N.  E.  1069, 
where  defendant  was  charged  with  murdering  his  wife,  no  motive  was 
established,  as  it  appeared  that  defendant  and  his  wife  were  friendly 
and  there  was  no  proof  that  he  owned  the  instrument  with  which  the 
murder  was  committed. 

In  the  case  at  bar  many  of  the  facts  and  circumstances  were  establish- 
ed by  direct  proof,  particularly  the  evidence  of  ill  feeling  which  defend- 
ant had  for  deceased ;  her  contradictory  statements  about  the  affair ; 
her  statement  that,  if  she  had  to  go  to  prison,  she  would  not  go  alone, 
but  would  squeal,  and  her  husband  would  go  with  her ;  her  peculiar  ac- 
tions when  she  discovered  the  old  man  trying,  as  she  said,  to  fix  a  wire 
back  of  his  head  before  she  went  to  the  field  to  notify  her  husband,  al- 
though she  had  been  previously  warned  that  Michael  would  take  his  life 
with  a  wire,  and,  knowing  all  that,  she  did  not  raise  a  hand  or  do  a 
thing  to  prevent  it,  and  then  telling  a  neighbor  that  morning  that  "Mike 
is  dead,  and  it  is  a  good  thing,"  and  her  frequent  ill  treatment  of  him. 
The  jury  heard  all  of  this  evidence,  and  much  more,  that  was  given  by 
the  witnesses.  It  was  direct  evidence  to  establish  facts  and  circum- 
stances which  the  jury  would  consider  and  weigh. 

The  jury  had  a  right  to  pass  on  the  facts,  and  so  long  as  the  trial 
was  fair,  and  every  right  of  the  defendant  was  safeguarded,  and  where 
the  verdict  is  supported  by.  sufficient  competent  evidence,  the  appellate 
court  should  not  interfere.  Where  a  crime  is  sought  to  be  established 
by  circumstantial  evidence,  the  circumstances  must  be  established  by 
direct  proof,  and  not  be  left  to  inferences  merely.  The  circumstances 
here  were  almost  all  established  by  direct  proof,  either  by  witnesses 
who  heard  various  statements  of  defendant,  or  heard  and  saw  what  she 
had  done  to  the  deceased  at  different  times,  and  by  her  sworn  statements 
admitted  in  evidence. 
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While  it  IS  true  that,  in  cases  where  a  crime  is  sought  to  be  establish- 
ed by  circumstantial  evidence,  every  link  in  the  chain  of  circumstances 
must  be  connected,  so  that  the  guilt  of  the  accused  flows  naturally 
from  the  facts  and  circumstances  proved,  and  while  they  must  point 
clearly  to  the  guilt  of  defendant,  and  be  inconsistent  with  her  innocence, 
so  that  her  guilt  must  be  established  to  a  moral  certainty,  I  think  the 
facts  and  circumstance^  proved  in  this  case  have  fully  measured  up  to 
this  rigid  standard,  and  point  clearly  to  defendant's  guilt.  As  was  said 
by  Judge  Hiscock  in  People  v,  Gillette,  191  N.  Y.  107,  83  N.  E.  680: 

"But  all  taken  together  and  coneddered  as  a  connected  whole,  they  [the 
circumstances]  make  suich  convincing  proof  of  guilt  that  we  are  not  able  to 
escape  from  its  force  by  any  Justifiable  process  of  reasoning,  and  we  are  com- 
pelled to  say  that  not  only  is  the  verdict  not  opposed  to  the  weight  of  evidence 
and  to  the  proper  inferences  to  be  drawn  from  it,  but  that  it  is  abundantly 
justified  thereby." 

The  evidence  in  this  case  has  been  read  with  the  utmost  care,  and 
after  due  consideration  the  impression  is  left  that  no  mistake  was  made 
by  the  trial  jury ;  that  the  facts  and  circumstances  as  established  point 
clearly  to  defendant's  guilt  and  exclude  every  hypothesis  of  her  inno- 
cence. 

Defendant  asks  that  this  conviction  be  reversed  because,  as  it  is 
claimed,  instructions  were  given  to  the  jury  in  the  absence  of  the  de- 
fendant. The  record  is  silent  in  that  regard,  so  the  question  is  not 
properly  here ;  but  on  the  argument  the  point  was  raised  by  counsel  for 
defendant.  He  was  asked  by  a  member  of  the  court  if  the  prisoner  was 
not  finally  sent  for,  and,  on  her  appearance,  if  the  court  did  not  with- 
draw what  had  been  said  in  her  absence,  and  if  the  court  did  not  re- 
instruct  the  jury  on  the, points  raised  in  her  presence,  and  he  replied 
in  the  affirmative.  That  being  so,  no  right  of  defendant  was  overlooked 
and  no  injustice  was  done  her. 

The  case  of  Maurer  v;  People,  43  N.  Y.  1,  does  not  assist  defendant- 
That  was  a  case  where  the  jury  came  in  for  instructions,  received  therfi, 
and  retired,  all  in  the  absence  of  defendant.  Here  whatever  was  said  to- 
the  jury  in  response  to  the  request  for  additional  instructions  in  the 
absence  of  defendant  was  withdrawn  when  her  absence  was  discovered, 
and  the  jury  told  to  disregard  it,  and  then  the  jury  was  reinstructed  on 
the  same  points.  If  any  error  had  unwittingly  crept  into  the  proceed- 
ings, it  was  cured,  and  no  injustice  was  done  defendant.  People  v. 
Thorn,  156  N.  Y.  286,  SO  N.  E.  947,  42  L.  R.  A.  368;  People  v.  Kelly. 
94  N.  Y.  526. 

Defendant  had  a  fair  trial,  no  legal  error  was  committed  that  would 
justify  a  reversal,  the  verdict  of  the  jury  was  right  and  based  on  suffi- 
cient evidence,  and  the  judgement  of  conviction  and  order  denying  the  • 
motion  for  a  new  trial  should  be  affirmed, 

HUBBS,  J.,  concurs. 
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In  ro  HODGMAN'S  ESTATE. 

(Surrogate's  Court,  New  York  (bounty.     October  14,  1920.) 

1.  Wills  «=>52(1),  163(1)— Proponent  must  show  capacity,  and  contestant, 

ondoe  influeoee  and  fraud. 

On  the  Issue  o£  testator's  capacity  tbe  aflElrmattye  Is  with  proponent; 
but  on  the  issue  of  undue  influence  and  firaud  the  affirmatiye  is  on  con- 
testant. 

2.  Discovery  <S=»40^Not  allowed  in  will  contest,  where  testamentary  capaci- 

ty is  sole  issue,  but  permissible  on  question  oi  undue  influence. 

No  examination  before  trial  should  be  had  of  the  proponent  of  a  will,  or 
other,  party,  by  the  contestant,  where  testamentary  capacity  is  the  sole 
issue,  proponent  having  the  affirmative,  and  the  contestant  having  a  ready 
means  of  ascertaining  the  facts  by  examination  of  the  subscribing  wit- 
nesses, under  Ck)de  Civ.  Proc.  S  2611 ;  but  on  the  issue  of  undue  Influence, 
on  which  contestant  has  €he  alflrmative,  such  examination  before  trial 
is  permissible. 

3.  Wilis  «»163(2)— Where  confldentlal  relatioDB  exist,  Inarden  »f  |iivvii« 

udue  influence  rests  on  contestant. 

When  a  confidential  relation  exists  between  the  decedent  and  the  per- 
son charged  with  undue  influence,  the  ordinary  rule  that  the  burden  is 
on  contestant  of  the  will  is  not  changed. 

In  the  matter  of  the  estate  of  Rosetta  L.  Hodgman.  On  motion  to 
^vacate  order  for  proponent's  examination  before  trial.    Order  modified. 

Evarts,  Choate,  Sherman  &  Leon,  of  New  York  City  Qoseph  H. 
Choate,  Jr.,  of  New  York  City,  of  counsel),  for  proponent. 

Horwitz,  Rosston  &  Hort,  of  New  York  City  (Otto  Horwitz,  of 
New  York  City,  of  counsel),  for  ohjectant. 

FOLEY,  S.  This  is  a  motion  to  vacate  an  order  for  the  examina- 
tion before  trial  of  the  proponent.  The  proponent  is  also  the  sole 
legatee  under  the  will  propounded.  My  distinguished  predecessor. 
Surrogate  Fowler,  held  in  the  Matter  of  Hodgman,  107  Misc.  Rep. 
70,  175  N.  Y.  Supp.  608,  in  this  very  estate,  that  the  provisions  of 
section  870,C.  C.  P.,  et  seqiiitur,  did  not  apply  to  the  Surrogate's  Court 
and  were  not  made  applicable  by  the  provisions  of  section  2770,  C. 
C.  P.,  on  the  theory  that  those  sections  applied  only  to  actions  and  not 
to  proceedings  in  this  court.  Thereupon  mandamus  proceedings  were 
commenced  against  him  in  the 'Supreme  Court,  New  York  County,  and 
a  peremptory  writ  issued.  On  appeal  from  the  order  granting  the  writ 
the  Appellate  Division,  in  People  ex  rel.  Lewis  v.  Fowler,  189  App. 
Div.  335,  178  N.  Y.  Supp.  500  held  that  mandamus  would  not  lie.  The 
Court  of  Appeals,  on  appeal  from  this  decision,  held  that  mandamus 
should  issue  to  compel  the  surrogate  to  act  upon  the  application  for 
examination ;  that  the  surrogate  had  erroneously  held  that  he  did  not 
have  the  power  to  grant  the  order,  but  that  it  was  error  in  granting 
the  writ  of  mandamus  to  go  further  and  to  seek  to  control  the  judicial 
judgment  and  discretion  of  the  surrogate,  and  direct  him  to  grant  the 
particular  order  for  examination  presented  by  the  applicant.  People 
ex  rel.  Lewis  v.  Fowler,  229  N.  Y.  84,  127  N.  E.  793.    That  court, 

•  I  !■  !■■  ■  ■■.■■  ■■■■,  .  I, 

^=:»For  other  casei  sm  ■«&•  topic  a  KBT-NUMBBR  in  all  Key-Numbered  Dlgeete  a  Indexes 
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moreover,  held  that  the  provisions  of  the  Code  of  Civil  Procedure 
cited  above  applied  to  contested  probate  proceedings  in  the  Surrogate's 
Court. 

[1]  Thereafter  the  contestants  in  this  estate  procured  a  new  order 
for  the  examination  of  the  proponent  John  E.  Lewis.  The  motion  be- 
fore the  court,  therefore,  is  a  novel  one,  and  of  importance  as  initiating 
the  policy  to  be  adopted  in  these  examinations.  The  difficulty  of  es- 
tablishing set  rules  arises  from  the  fact  that  in  the  usual  form  of  ob- 
jections fikd  by  contestants  two  or  more  issues  are  raised.  Upon  these 
issues  there  are  different  rules  as  to  the  burden  of  proof.  The  affirma- 
tive on  the  issue  of  testamentary  capacity  of  the  testator  is  with  the 
proponent.  Delafield  v.  Parish,  25  N.  Y.  9,  97.  The  affirmative  on 
the  issue  of  undue  influence  and  fraud  lies  upon  the  contestant  (Matter 
of  Kindberg,  207  N.  Y.  220,  100  N.  E.  789;  Matter  of  Woods,  189 
App.  Div.  324,  178  N.  Y.  Supp.  573 ;  Matter  of  Ruef,  180  App.  Div. 
203,  167  N.  Y.  Supp.  498;  Matter  of  Fleischmann,  176  App.  Div. 
785,  163  N.  Y.  Supp.  426;  Matter  of  Falabella  [Sur.]  139  N.  Y.  Supp. 
1003). 

[2]  The  recent  decisions  of  the  Appellate  Division,  First  and  Sec- 
ond Departments,  hold  that  an  examination  of  an  adverse  party  should 
be  denied  where  the  adverse  party  has  the  affirmative  upon  the  issue 
concerning  which  the  examination  is  sought  Scheff  v.  Lewis,  191 
App.  Div.  30,  180  N.  Y.  Supp.  831 ;  Oshinsky  v.  Gumberg,  188  App. 
Div.  23,  176  N.  Y.  Supp.  406;  Central  Trust  Co.  v.  Weidenfeld,  183 
App.  Div.  375,  170  N.  Y.  Supp.  767 ;  Kombluth  v.  Isaacs,  149  App. 
Div.  108,  133  N.  Y.  Supp.  737;  Beckel  v.  Salomon,  189  App.  Div. 
310,  178  N.  Y.  Supp.  209;  East  Rochester  Const.  Co.,  Inc.,  v.  Eyer, 
109  Misc.  Rep.  191,  178  N.  Y.  Supp.  262,  Certain  exceptions  have 
been  made  to  this  general  rule.  Scheflf  v.  Lewis,  supra;  Oshinsky  v. 
Gumberg,  supra;  Central  Trust  Co.  v.  Weidenfeld,  supra;  Kombluth 
v.  Isaacs,  supra;  Wessel  v.  Schwarzler,  144  App.  Div.  587,  129  N. 
Y.  Supp.  521 ;  Segschneider  v.  Waring  Hat  Mfg.  Co.,  134  App.  Div. 
217,  118  N.  Y.  Supp.  1000.  Under  these  authorities  it  would  seem 
that  the  contestant  is  not  entitled  to  an  examination  of  the  proponent 
on  the  issue  of  testamentary  capacity.  No  examination,  therefore, 
should  be  had  of  the  proponent  or  other  party  by  the  contestant  where 
that  issue  is  the  sole  issue.  It  may  be  pointed  out,  in  passing,  that  the 
contestant  has  a  ready  means  of  ascertaining  the  facts  surrounding 
the  execution  of  the  will  and  the  condition  of  the  testator  by  an  exam- 
ination of  the  subscribing  witnesses  under  section  2611,  C.  C.  P. 

A  different  rule,  it  would  seem,  should  prevail  upon  the  issue  of  un- 
due influence,  where  the  burden  of  proof  and  the  affirmative  are  upon 
the  contestant.  It  is  seldom  that  direct  proof  of  undue  influence  is 
found,  for  the  very  nature  of  the  transaction  sometimes  makes  it  im- 
possible to  establish  that  issue  by  direct  evidence.  If  there  were  un- 
due influence,  it  would  be  quite  probable  that  the  parties  wielding  it 
would  do  so  only  when  they  were  entirely  secluded  from  the  observa- 
tion of  hostile  witnesses.  It  is  generally  the  subject  of  circumstantial 
evidence.  RoUwagen  v.  RoUwagen,  63  N.  Y.  504,  519.  Since  the  tes- 
timony disclosed  by  an  examination  would  be  a  part  of  the  case  of  the 
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contestant  on  this  issue,  an  examination  would  seem  proper.  In  ac- 
cordance with  these  rules  the  motion  to  vacate  the  order  of  examina- 
tion will  be  denied.  The  examination  will  be  limited  to  matters  set 
forth  in  the  order  within  the  issue  of  undue  influence.  Paragraph  3 
of  the  order  is  limited  to  the  attendance  of  the  doctors,  nurses,  or  at- 
tendants who  treated  the  testatrix  at  the  request  or  upon  the  engage- 
nient  of  the  persons  charged  with  undue  influence.  Paragraph  6  is 
limited  to  the  nature  and  extent  of  the  business  affairs  and  personal 
transactions  of  decedent  with  proponent  or  any  one  acting  for  him  or 
at  his  solicitation.  Paragraph  9  is  stricken  out.  Paragraph  IS  should 
also  be  stricken  out. 

[3]  It  should  also  be  pointed  out,  in  passing,  that  the  contention  of 
counsel  for  the  proponent  that  the  burden  of  proving  the  absence  of  un- 
due influence  is  on  him  in  this  proceeding  is  contrary  to  the  auth6rities  • 
in  this  state.  Counsel's  claim  is  that  in  cases  where  there  is  a  confi- 
dential relation  between  the  decedent  and  the  person  charged  with 
undue  influence  the  ordinary  rule  that  the  burden  is  on  the  contestant 
is  changed.  This  is  not  so.  Matter  of  Kindberg,  207  N.  Y.  220,  228, 
100  N.  E.  789;  Matter  of  Ruef,  supra;  Matter  of  Fleischmann, 
supra;  Matter  of  Mondorf,  110  N.  Y.  450,  18  N.  E.  256. 

The  order  of  examination  is  modified  accordingly.     Settle  order  on 
notice. 


In  re  FOX'S  ESTATE. 

(Surrogate's  CJourt,  Bronx  County.     December  30,  1919.) 

Wills  'S»>123(8)— Will  held  not  signed  by  decedent  and  wUnesses  at  the  end 
as  required  by  statutes. 

A  propounded  document,  consisting  of  a  single  sheet  folded  to  make  two 
leaves  and  four  pages,  the  first  of  which  contained  the  usual  introductory 
clause  and  dispositions,  further  specified  "on  the  back  of  tiiis  sheet,"  fol- 
lowed by  a  blank  space,  a  clause  appointing  an  executor,  a  testimonium 
clause,  containing  the  date,  the  decedent's  signature,  and  the  signatures 
of  the  attesting  witnesses,  followed  by  an  attestation  clause  and  the 
signatures  and  addresses  of  the  witnesses,  and  on  the  second  ^nd  third 
pages  containing  dispositive  provisions,  followed  by  decedents  signature 
of  the  same  date,  was  not  signed  by  testator  and  the  witnesses  at  the 
end  thereof,  as  required  by  Decedent  Estate  law,  §  21,  and  hence  was 
not  entitled  to  probata. 

Contested  proceeding  for  the  probate  of  a  document  as  the  last  will 
of  Cephas  Brainerd  Fox,  deceased.    Probate  denied* 

Brisoii  Howie,  of  New  York  City,  for  executor. 
Thomas  Gilleran,  of  New  York  City,  special  guardian. 

SCHULZ,  S.  The  document  offered  for  probate  as  the  last  will  and 
testament  of  the  decedent  was  prepared  upon  a  so-called  will  blank. 
This  consists  of  a  single  sheet  of  paper,  folded  so  as  to  make  twD  leaves, 
and  when  thus  folded  consists  of  four  pages.  Upon  the  first  page  is  the 
usual  introductory  clause,  which  contains  a  provision  revoking  all  other 
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anil  former  wills  made  by  the  testator,  and  then  comes  a  provision  as^ 
follows : 

''First.  After  my  lawful  debts  are  paid  I  give  all  my  belongings,  my  entire 
estate,  to  the  persona  and  in  the  forms  and  amounts  designated  upon  the- 
accompanying  page  of  this  document  and  on  the  back  of  this  sheet" 

After  the  above  there  is  a  blank  space  of  about  three  inches,  follow- 
ed by  a  clause  appointing  the  testator's  wife  his  executrix,  and  below 
that  the  testimonium  clause,  containing  the  date  of  the  instrument.  The 
signature  of  the  decedent  follows,  and  to  the  left  of  his  signature,  un- 
der the  caption  "Witnesses"  there  are  the  signatures  of  the  two  attest- 
ing witnesses.  Then  follows  an  attestation  clause,  and  again  the  sig- 
natures of  the  two  witnesses  and  their  respective  addresses.  Upon  the 
second  and  third  pages  are  a  large  number  of  dispositive  provisions, 
under  which  there  again  appears  the  signature  of  the  testator  and  the 
date,  being  the  same  date  found  in  the  testimonium  clause. 

One  of  the  special  guardians,  after  cross-examining  the  attesting 
witnesses,  very  properly  filed  an  answer  containing  objections  to  the  ef- 
fect that  the  paper  offered  was  not  the  last  will  and  testament  of  the 
decedent,  and  was  never  executed  pursuant  to  the  requirements  of  the 
statute,  and  the  matter  was  submitted  upon  the  testimony  theretofore 
presented.  It  was  testified  to  that  the  writing  on  the  second  and  third 
pages  of  the  document  was  in  the  manner  and  style  of  the  handwriting 
of  the  decedent,  and  this,  with  the  exception  of  the  signatures  and  the 
addresses  of  the  witnesses,  appears  to  be  true,  also,  of  that  upon  the 
first  page.  The  testimony  also  clearly  showed  that  the  decedent,  being 
of  full  age,  sound  mind,  and  free  from  undue  influence,  signed  the 
instrument  upon  the  first  page  in  the  presence  of  the  witnesses,  declar- 
ed it  to  be  his  last  will  and  testament,  and  requested  them  to  sign  as 
witnesses,  and  that  they  did  so  sign  in  the  two  places  heretofore  refer- 
red to  on  the  first  page.  Both  witnesses  testified  that  they  did  not  see 
him  sign  on  the  third  page,  and  that  they  did  not  see  the  second  and  third 
pages. 

I  am  satisfied  that  the  paper  fully  expresses  the  intention  of  the  testa- 
tor, and  the  only  question  which  arises  is  whether  the  document  is  sign- 
ed at  the  end  by  the  testator  and  the  witnesses,  as  required  by  section  21 
of  the  Decedent  Estate  Law,  being  Laws  of  1909,  chapter  18,  and  con- 
stituting  chapter  13  of  the  Consolidated  Laws.  It  is  unnecessary  to  dis- 
cuss the  law  of  the  case  at  length,  because  in  Matter  of  Schroeder,  98- 
Misc.  Rep.  92,  163  N.  Y,  Supp.  956, 1  had  under  consideration  a  docu- 
ment substantially  similar  to  the  present  one.  In  the  instrument  then 
under  discussion  there  was  also  a  reference  on  the  first  page  to  writing 
on  the  following  page,  the  instrument  was  signed  by  the  testatrix  and 
the  witnesses  on  the  first  page,  and  contained  dispositive  provisions 
upon  the  third  page,  and  I  felt  constrained  to  deny  probate.  Matter  of 
Field,  204  N.  Y.  448,  97  N.  E.  881,  39  L.  R.  A.  (N.  S.)  1060,  Ann. 
Cas.  1913C,  842,  cited  by  proponent,  was  carefully  considered  by  me 
before  deciding  Matter  of  Schroeder,  supra,  and  discussed  at  ^me 
length  in  the  opinion  in  that  matter.  I  have  been  unable  to  find  any 
decision  since  that  time,  nor  has  one  been  cited  by  counsel,  which  would 
lead  me  to  a  diflferent  conclusion  from  the  one  at  which  I  then  arrived- 
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See,  also,  Matter  of  Lowden,  106  Misc.  Rep.  707,  175  N.  Y.  Supp. 
591. 

Believing  as  I  do  that  the  propounded  paper  expresses  the  intention 
of  the  testator,  it  is  with  great  reluctance  that  I  conclude  that  it  may  not 
be  given  effect  under  the  statutes  and  decisions  of  the  courts  of  our 
state.  It  is  but  one  more  example  of  the  dangerous  practice  of  laymen 
attempting  to  prepare  their  own  wills  without  competent  legal  advice 
and  assistance,  and  which  on  numerous  occasions  has  led  to  most  disas- 
trous results.  I  hold  that  the  instrument  offered  for  probate  is  not  sign- 
ed by  the  testator  and  the  witnesses  at  the  end  thcrebf,  and  cannot 
therefore  be  admitted  to  probateas  his  last  will  and  testament. 

Probate  must  therefore  be  denied.  Costs  will  be  awarded  to  propo- 
nent and  to  the  special  guardians^  to  be  taxed  on  notice  and  paid  out  of 
the  estate. 


(112  Ml8C.  Rep.  168) 

Id 're  BUCKENTHIEN*S  WILL. 

(Surrogate's  Court,  Brons  County.    May,  1920.) 

Wills  «=»123(8)— WIU  held  not  stgned  by  testator  and  witnesses  at  the  end 
thereof  as  required  by  statute. 

A  propounded  instrument,  consisting  of  a  sheet  of  paper  folded  so  as 
to  make  two  leaves  and  four  pages,  having  on  the  first  page  the  printed 
form  of  a  will»  with  blank  space  filled  In  with  handwriting  setting  forth 
several  legacies,  "continued  on  next  page/'  followed  by  a  paragraph  ap- 
pointing executors  and  the  testimonium  clause,  the  signature  of  dece- 
dent and  of  two  attesting  witnesses,  and  an  attestaUon  clause,  and 
again  the  signatures  of  the  attes€lng  witnesses,  with  their  addresses, 
the  second  page  of  which  contained  certain  dispositions,  was  not  signed 
by  testator  and  the  witnesses  at  the  end  thereof,  as  required  by  statute, 
and  hence  would  be  denied  probate. 

Proceeding  for  probate  of  an  instrument  as  the  last  will  of  Emil 
ly.  Buckenthien,  deceased.    Probate  denied. 

Howard  C.  Kelly,  of  New  York  City,  for  proponent, 

SCHULZ,  S.  The  propounded  instrument  consists  of  a  sheet  of 
paper  folded  so  as  to  make  two  leaves  and  four  pages.  Upon  the 
first  page  is  the  printed  form  of  a  will  having  the  usual  blank  spaces 
which  are  filled  in  with  handwriting.  Several  legacies  are  set  forth,, 
and  the  blank  space  provided  for  that  purpose  being  filled,  and  ap- 
parently being  too  small  for  the  additional  provisions  which  the  |de- 
cedoit  desired  to  make,  there  appear  the  words  "Continued  on  next 
page."  A  paragraph  providing  for  the  appointment  of  executors  then 
follows,  after  which  are  the  testimonium  clause,  the  signature  of  the 
decedent  and  of  the  two  attesting  witnesses,  an  attestation  clause,  'and 
again  the  signature  of  the  attesting  witnesses  and  their  respective 
addresses. 

On  the  second  page,  in  apparently  the  same  handwriting  as  that  up- 
on the  first  page,  is  the  following: 

"My  plaoo  business  is  to  be  sold  as  soon  as  a  fair  price  arails  or  can  be 
realized.    The  house  situated  at  1051  Tinton  ave.  which  is  owned  by  my  sister 
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Minnie  F.  GoGrHch  and  myself,  jointly,  should  be  sold  as  soon  as  is  most  con- 
venient and  a  good  price  can  be  realized,  after  all  has  been  attended  to  the 
money  should  be  added  to  my  cash  in  the  Yorkville  and  the  Maiden  Lane 
Banks,  and  divided  as  stated  on  front  page,  this  is  my  wish  and  must  be  so 
attended  to.  I  also  state  there  shall  be  no  bondsmen  needed  in  executing  this 
my  will." 

Une  of  the  witnesses  died,  and  her  handwriting  was  duly  proved. 
The  other  witness  testified  to  the  proper  execution  of  the  first  page  of 
the  paper,  but  denied  any  knowledge  as  to  whether  the  writing  on  the 
second  page  was  or  was  not  there  when  the  testator  affixed  his  sig- 
nature after  the  testimonium  clause.  . 

The  phrase  "Continued  on  next  page,"  which  appears  on  the  first 
page,  and  the  provision  on  the  second  page  that  '*the  money  should  be 
added  to  my  cash  in  the  Yorkville  and  the  Maiden  Lane  Banks,  and 
divided  as  stated  on  front  page,"  lead  to  the  conclusion  that  the  writ- 
ing on  the  second  page  was  upon  the  document  when  the  decedent 
executed  the  paper,  and  this  is  strengthened  \fy  the  appearance  of  the 
writing  itself.  There  is  no  suggestion  of  fraud.  The  writing  on  the 
second  page  is  undoubtedly  material,  substantial,  and  dispositive  in 
character.  Matter  of  Blair,  84  Hun,  581,  584,  32  N.  Y.  Supp.  845 ; 
Matter  of  Gedney,  17  Misc.  Rep.  500,  41  N.  Y.  Supp.  205. 

In  Matter  of  Schroeder,  98  Misc.  Rep.  92,  163  N.  Y.  Supp.  956, 
I  had  occasion  to  consider  an  instrument  very  much  similar  to  the 
one  now  before  me,  and  upon  the  reasoning  of  that  case,  and  the  au- 
thorities cited,  I  find  that  the  propounded 'document  is  not  signed  at 
the  end,  and  that  probate  must  be  denied.  See,  also,  Matter  of  Fox, 
184  N.  Y.  Supp.  187. 

Probate  denied,  ' 


(113  Misc.  Rep.  19C) 

In  re  GUTTERAS'  ESTATE. 

(Surfogate's  CJourt,  New  York  CJounty.    October  5,  1920.) 

1.  Taxation  ^=»B76(3) — ^Tefitamentary  gift  for  public  school  exempt  from 

transfer  tax. 

Gift  for  public  school,  as  well  as  one  for  private  school,  is  within  Tax 
Law,  §  221,  exempting  from  transfer  tax  testamentary  gifts  to  educational 
corporations. 

2.  Taxation  <9=»876 (3)— Testamentary  gift  for  public  scho<^  to  town,  is  to 

"educational  corporation,"  within  transfer  tax  exemption. 

A  town  maintaining  a  free  school  system,  to  which  a  testamentary  gift 
for  a  public  school  is  made,  is  an  "educational  corporation,"  within  Tax 
Law,  §  221,  exempting  testamentary  gift  to  such  a  coriwration. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second 
Series,  Educational  Corporation.] 

3.  Taxation  <S=>876(3) — ^Testamentary   gift   to  foreign   town   exempt  from 

transfer  tax. 

A  town,  though  of  another  state,  to  which  testamentary  gift  Is  made 
for  a  schoolhouse,  is  within  Tax  Law,  §  221,  exempting  testamentary  gift 
to  "any"  educational  corporation,  "wherever  incorporated." 
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4.  Tttzation  ^=»876(3)— Beguest  m  well  a»  devise  to  town  for  schooUioiiM  ex- 
empt from  transfer  tax. 

Tax  Law,  }  221,  exempting  from  transfer  tax  testamentary  gift  of  real 
property  to  a  municipal  corporation  in  trust  for  a  specific  purpose,  does 
not  cut  down  the  kind  of  property  which  may  he  given  a  town  for  school 
purposes  under  the  prior  provision,  exempting  any  testamentary  gift 
to  any  educational  corporation. 

In  the  matter  of  the  estate  of  Ramon  Guiteras,  deceased.  Order  fix- 
ing transfer  tax  amended. 

See,  also,  108  Misc.  Rep.  487,  178  N.  Y.  Supp.  559. 

Carter,  Ledyard  &  Milburn,  of  New  York  City  (Heber  Smith,  of 
New  York  City,  of  counsel),  for  executors. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller, 

FOLEY,  S.  The  application  to  amend  order  dated  September  26, 
1918,  fixing  transfer  tax  is  granted.  Decedent  left  his  entire  residuary 
estate,  approximately  $260,000,  to  the  town  of  Bristol,  R.  L,  "for  the 
purpose  of  erecting  a  public  schoolhouse  to  be  called  the  Guiteras  school 
building,  in  memory  of  Elizabeth  Wardwell  Guiteras,  my  mother." 

[1,  2]  The  state  comptroller  urges  that  the  legatee  is  not  *'an  educa- 
tional corporation,"  within  the  provisions  of  section  221  of  the  Tax 
Law  (Consol.  Laws,  c.  60),  and  that  the  transfer  is  taxable.  An  exam- 
ination of  that  statute,  of  the  provisions  of  the  Education  Law  (Consol. 
Laws,  c.  16),  and  of  other  statutes,  however,  convinces  me  that  this 
transfer  should  be  exempt.  There  is  no  statutory  definition  of  an 
educational  corporation.  The  General  Corporation  Law  is  silent  as 
to  what  corporations  come  within  that  designation.  The  Education 
Law  defines  the  functions  and  duties  of  the  regents  of  the  University 
of  the  state  of  New  York  and  of  the  state  education  department,  and 
confers  upon  them  general  management  and  supervision  in  educational 
matters  over  cities  and  school  districts,  public  in  tfieir  nature,  and  col- 
leges, academies,  and  other  private  institutions.  A  board  of  educa- 
tion is  established  in  each  city  of  the  state  (article  33a).  The  construc- 
tion urged  by  the  comptroller  would  make  a  legacy  of  this  kind  exempt, 
if  passing  to  a  private  college  or  school,  but  subject  to  taxation,  if  pass- 
ing to  a  city,  town,  or  school  district  for  public  school  purposes.  Can 
such  narrow  and  discriminatory  purpose  be  attributed  to  the  Legisla- 
ture in  the  enactment  of  this  section  ?  I  think  not.  The  language  must 
be  given  a  broad  and  comprehensive  meaning.  The  cardinal  rule  in 
the  interpretation  of  statutes  is  to  give  effect  to  the  intention  of  the 
legislative  body  which  enacted  them.  This  intention  is  primarily  to  be 
ascertained  from  the  language  used,  giving  thereto  the  ordinary  mean- 
ing. Osborne  v.  International  Ry.  Co.,  226  N.  Y.  421,  425,  123  N. 
E.  849 ;  People  ex  rel.  Onondaga  County  Sav.  Bank  v.  Butler,  147  N. 
Y.  164,  41  N.  E.  416. 

There  is  no  more  important  function  of  government  than  educa- 
tion. Our  state  Constitution  requires  that  the  Legislature  shall  provide 
for  the  maintenance  and  support  of  a  system  of  free  common  schools, 

"  ■  '  '    '  ■  ■  ■       ■        "^ 
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wherein  all  the  children  of  the  state  may  be  educated.  Const,  art.  9,  § 
1,  To  hold  that  the  Legislature  intended  to  confine  the  exemption  to 
private  schools  would  require  an  inference  that  it  deliberately  ignored 
the  constitutional  mandate.  It  would  also  charge  the  Legislature  with 
ignorance  of  the  provisions  of  the  Education  Law  (heretofore  quoted) 
passed  at  its  same  session  in  1909.  Legacies  for  the  support  of  public 
scliools  should  be  encouraged,  and  should  not  be  diminished  by  deduc- 
tions for  purposes  of  taxation.  The  Legislature  clearly  intended  that 
the  state  should  not  profit  from  such  gifts,  for  they  relieve  the  general 
burden  of  the  expense  of  education.  The  language  of  this  section,  by 
an  amendment  made  in  1905,  was  changed  by  the  elimination  of  the 
word  "exclusively,"  which  characterized  the  scope  of  educational  and 
other  corporations.  Matter  of  Mergentime,  129  App.  Div.  367,  113 
N.  Y.  Supp.  948,  aff'd  195  N.  Y.  572,  88  N.  E.  1125.  In  the  Matter  of 
Saunders,  77  Misc.  Rep.  54,  137  N.  Y.  Supp.  438,  an  exemption  was  al- 
lowed in  the  case  of  a  bequest  to  the  city  of  Yonkers  for  a  trade  school. 
A  municipal  corporation  maintaining  a  free  school  system  as  one  of 
its  functions  is  clearly  an  educational  corporation  within  the  statutory 
exemption.  ' 

[3]  Neither  can  this  exemption  be  denied  to  cities  and  towns  of  other 
states  and  limited  to  municipal  and  other  public  corporations  of  this 
state.  The  section  reads  that  the  exemption  shall  apply  to  such  corpor- 
ations "wherever  incorporated."  Surrogate  Slater,  of  Westchester 
county,  in  Matter  of  Bumham  (Sur.)  183  N.  Y.  Supp.  539,  recently  held 
such  transfers  were  exempt  when  made  to  a  town  situated  in  Connecti- 
cut. The  decisions  in  this  county  in  Matter  of  Andreas  M.  Miller, 
109  Misc.  Rep.  267,  178  N.  Y.  Supp.  554,  and  Matter  of  Carpentier, 
N.  Y.  L.  J.  December  24,  1919,  have  no  direct  application  as  neither  re- 
lated to  gifts  to  educational  corporations. 

[4]  It  is  claimed  that  the  use  of  the  words  in  section  221  exempting 
gifts  of  "real  property  to  municipal  corporation  in  trust  for  a  specific 
purpose"  is  an  indication  of  legislative  intent  to  tax  gifts  other  than  of 
real  property.  TMs  clause,  however,  must  be  held  to  be  an  additional 
exemption  in  favor  of  such  gifts  of  real  property  for  all  public  pur- 
poses other  than  "religious,  educational,  library,  charitable,"  and  others 
enumerated  at  the  beginning  of  that  section  of  the  Tax  Law.  The  con- 
struction adopted  by  me  follows  the  liberal  interpretation  given  to  ex- 
emptions by  the  Appellate  Division,  First  Department,  in  the  Matter 
of  Mergentime,  supra,  and  the  Matter  of  Rockefeller,  177  App.  Div. 
786,  165  N.  Y.  Supp.  154.  In  the  exercise  of  discretion  the  original  or- 
der is  amended. 

Motion  granted. 
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PEOPLE  ex  reL  NEWTON,  Atly.  GeiL.  v.  SPECIAL  TERM.  PART  1,  SU- 
PREME COURT.  NEW  YORK  COUNTY,  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.     October  15,  1920.) 

L  Courts  ^»70— Justice  of  Supreme  Court  may  accept  assignmeut  out  of 
county..  •  • 

A  Justice  of  the  Supreme  Court  is  authorized  to  hold  court  in  any  coun- 
ty, and  while  he  cannot  be  assigned  to  a  term  outside  his  own  department, 
if  he  accepts  such  assignment,  he  is  fully  authorized  to  act. 
Z.  Prohibitimi  «=»10(1)— Only  issued  against  tribunal  without  jurisdiction. 

A  writ  of  prohibition  may  only  be  issued  against  a  court  or  other  tribu- 
nal possessing  judicial  powers,  where  it  is  without  jurisdiction,  or  is  pro- 
ceeding, or  threatening  to  proceed,  in  excess  of  its  jurisdiction. 

3.  Criminal  law  <8=»1024 (3)— People  have  no  right  of  appeal  from  order  dis- 

missing indictment. 

The  people  have  no  right  of  appeal  from  an  order  dismissing  an  In- 
dictment, whether  the  order  Is  made  by  a  court  with  or  without  juris- 
diction. 

4.  Criminal  law  ^=»100  (2) —Criminal  jurisdiction  not  conferred  upon  any 

particular  port  of  Supreme  Couri. 

When  Const.  1894,  art.  6,  |  6,  abolished  Courts  of  Oyer  and  Terminer, 
the  criminal  jurisdiction  which  they  theretofore  exercised  was  conferred 
upon  the  Supreme  Court  generally,  and  not  upon  any  part,  term,  or 
branch  thereof,  and  neither  by  the  Constitution  nor  by  statute,  nor  by  the 
general  rules  of  practice,  has  a  criminal  term  or  branch  of  the  Supreme 
Court  been  created  or  recognized,  and  the  only  reference  thereto  is  in 
rule  4  of  the  Trial  Term  rules  of  the  First  judicial  district 
6.  Crimima  law  <8=»100(2)— Court  rules  relating  to  apf^cationg  to  dUTerent 
parts  of  same  court  do  not  apply  to  criminal  actions. 

The  rules  that  have  been  adopted  by  the  Supreme  Court  prescribing 
the  motions  and  applications  that  are  to  be  made  to  the  different  parts 
of  the  court  were  not  intended  to  embrace  motions  or  applications  in 
criminal  actions. 
6.  Criminal  law  <8»100  (2) —Special  Term,  Part  1,  could  hear  motion  to  dis- 
miss indictment  found  at  Extraordinary  Term. 

Where  an  Extraordinary  Term,  at  which  indictments  were  found,  was 
not  in  session,  a  justice  presiding  at  Special  Term,  Part  1,  in  bis  discre- 
tion could  hear  a  motion  to  dismiss  the  indictments. 

Application  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Charles  D.  Newton,  Attorney  General,  for  an  alternative  writ  of 
prohibition,  to  restrain  Special  Term,  Part  1,  of  the  Supreme  Court  in 
2nd  for  the  County  of  New  York,  from  further  proceedings  with  re- 
spect to  a  motion  made  by  Charles  F.  Murphy  and  others.    Writ  denied. 

Application  by  the  relator  for  an  alternative  writ  of  prohibition  to  restrain 
Special  Term,  Part  1,  of  the  Supreme  Court  in  and  for  the  County  of  New 
York,  and  the  Justice  presiding  thereat,  and  each  of  the  defendants,  from 
taking  any  further  proceedings  with  respect  to  a  motion  made  by  the  defend- 
ants Murphy,  Baldwin,  Walden,  McCarthy,  Smith,  and  Corn  Products  Refin- 
ing Company  for  the  dismissal  of  a  joint  Indictment  charging  them  with  the 
crime  of  conspiracy  presented  against  them  on  the  22d  day  of  June,  1920,  at 
an  Extraordinary  Trial  Term  of  the  Supreme  Court  presided  over  by  Mr. 
Justice  Weeks. 

The  petition  of  the  relator  shows  that  the  Extraordinary  Trial  Term  of  the 
Supreme  Court  was  duly  appointed  by  the  Governor  to  convene  on  the  11th 
day  of  August,  1919;   that  the  Governor  duly  designated  Mr.  Justice  Weeks 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indezea 
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to  preside  thereat,  and  that  pursuant  to  the  order  of  the  state  executive  a 
grand  jury  to  serve  at  said  t«rm  was  duly  drawn ;  that  the  Governor  duly  re- 
quired Qie  Attorney  General  to  attend  in  person  or  by  deputy  to  manage  and 
conduct  before  the  court  and  the  grand  jury  certain  proceedings  specified  in 
the  order  of  the  executive,  and  that  the  Attorney  General  duly  appointed  Wil- 
liam Rand  as  Special  Deputy  Attorney  General  for  those  purposes;  that  the 
day  after  the  indictment  was  filed  a  plea  of  not  guilty  was  Interposed  for  each 
of  the  defendants,  and  leave  was  ^Iven  to  them  to  withdraw  their  plea,  and  to 
move  or  demur,  as  they  might  be  advised,  on  or  before  the  4th  day  of  October ; 
that  on  the  29th  day  of  June  the  court  took  a  recess  until  the  4th  of  October, 
at  which  time  it  would  convene  again ;  that  no  further  step  or  proceeding,  ex- 
cept an  application  to  the  same  Special  Term  on  the  21st  of  July,  1020,  for  an 
inspection  of  the  minutes  of  the  grand  jury,  and  for  a  copy  thereof,  which 
was  granted,  was  taken  by  any  of  the  defendants  until  the  7th  of  September, 
1920,  when  the  indicted  defendants  gave  notice  of  a  motion,  returnable  on  the 
13th  of  that  month  at  Special  Term,  Part  1,  at  which  Mr.  Justice  Wagner  was 
presiding,  to  set  aside  the  indictments,  and  the  grounds  upon  which  it  was 
made  were:  (1)  That  it  was  found  without  warrant  of  law;  (2)  that  there 
was  no  sufildent  legal  evidence  before  the  grand  jury  to  support  it ;  (3)  that 
illegal  and  Incompetent  evidence  of  a  grossly  prejudicial  character  was  sub- 
mitted to  and  heard  by  the  grand  jury  and  constitutes  the  basis  for  the  in- 
dictment; (4)  that  the  grand  jury  was  without  jurisdiction  to  entertain  the 
charge;  (5)  that  a  person  not  within  the  class  mentioned  in  sections  262- 
264  ot  the  Code  of  Criminal  Procedure  was  permitted  to  be  present  at  a  ses- 
sion of  the  grand  jury  while  the  charge  embraced  in  the  indictment  was  under 
consideration;  and  (6)  that  their  constitutional  rights  were  invaded  by  the 
finding  of  the  indictment  without  proper  or  sufficient  legal  evidence  to  support 
it  and  through  the  admission  of  illegal  and  incompetent  evidence  of  a  grossly 
prejudicial  character;  that  on  the  return  of  the  motion  the  petitioner  duly 
objected  to  the  power,  jurisdiction,  and  authority  of  the  Special  Term  to  hear 
the  same  and  requested  the  court  to  dismiss  the  motion  without  prejudice  to 
the  right  of  the  indicted  defendants  to  renew  same  before  the  Extraordinary 
Term,  and  duly  presented  and  filed  an  affidavit  setting  forth  the  objections,  but 
that  over  the  petitioner's  protest  and  objection  the  court  heard  and  took  the 
motion  under  advisement  for  a  decision  on  the  merits,  and  still  retains  the 
same  for  that  purpose ;  that  Mr.  Justice  Wagner  has  not  been  designated  to 
preside  at  any  Extraordinary  Trial  Term,  or  at  any  criminal  term,  and  is 
without  power  or  jurisdiction  to  decide  the  motion,  and  if  the  decision  shall  be 
adverse  to  the  people,  and  the  court  directs  the  dismissal  of  the  Indictment,  no 
appeal  will  lie  from  the  order,  and  the  people  will  be  irremediably  prejudiced 
thereby;  and  the  petitioner  prays  that  an  alternative  writ  of  prohibition  be 
issued  commanding  Special  Term,  Part  1.  and  the  justice  presiding  thereat, 
and  the  indicted  defendants  to  desist  and  refrain  from  any  further  proceed- 
ings, except  to  deny  the  application  or  to  refer  the  same  to  the  Extraordinary 
Trial  Term. 

In  opposition  to  the  application  for  the  alternative  writ,  two  affidavits  and 
a  copy  of  the  indictment  were  road  in  behalf  of  the  defendants.  The  affidavits, 
which  were  uncontroverted,  show:  That  when  the  indictment  was  found  the 
defendant  Murphy  was  in  San  Francisco,  attending  the  Democratic  National 
Convention,  and  the  defendant  Baldwin  was  in  Europe.  That  on  tlie  29th  day 
of  June,  1920,  the  time  of  the  indicted  defendants  to  change  their  pleas  or 
otherwise  move  would  expire,  and  they  asked  for  only  two  weeks'  further 
time,  but  that  the  justice  presiding  at  the  Extraordinary  Trial  Term  announc- 
ed that  he  was  to  sail  for  Europe  on  the  10th  of  July,  and  that  it  would  be 
impossible  for  him  to  rearrange  his  plans  so  that  he  could  dispose  of  the 
matter  in  two  weeks  from  June  29th,  and  announced  that  the  court  would  be 
in  recess  until  the  4th  of  October,  and  that  the  time  would  be  extended  until 
that  date,  whereupon  one  of  the  attorneys  for  the  defendants  said:  "It  is 
imderstood,  however,  if  your  honor  please,  so  that  we  may  have  it  plain  and 
explicit,  if  the  defendants  desire  to  take  the  matter  up  prior  to  that  time,  that 
they  have  the  right  to  do  so."    The  court  replied :  "I  understand  the  defend- 
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ants  have  the  rlf^bt  at  any  time  before  the  4th  of  October  to  serve  motion  pa- 
pers ;  whether  they  can  bring  that  motion  ion  before  the  4th  of  October  I  am  not 
prepared  to  state."  That  on  the  16th  of  July,  1920,  a  notice  of  the  motion  for 
the  inspection  of  the  minutes  of  the  grand  jury  was  served,  returnable  July 
21st,  at  which  time  the  Attorney  General  objected  to  the  jurisdiction  of  the 
court,  and  Mr.  Justice  Lydon,  who  presided,  took  the  motion  under  advisement 
and  required  the  submission  of  briefs,  and  on  the  3d  of  August,  1920,  filed  an 
opinion  granting  the  motion.  That  the  Attorney  General,  appealed  from  the 
order  and  obtained  a  stay  from  one  of  the  justices  of  this  court  pending  the 
appeal,  which,  on  argument,  was  vacated  on  August  16th;  but  that  a  copy 
of  the  minutes  was  not  furnished  to  the  indicted  defendants  until  the  1st  of 
September,  and  the  notice  of  motion  for  the  dismissal  of  the  indictments  was 
served  on  the  7th  of  September.  That  on  September  15,  1920,  when  the  Special 
Term  overruled  objections  to  the  jurisdiction,  the  relator,  on  an  informal  no- 
tice to  the  attorneys  of  the  indicted  defendants,  applied  to  a  Justice  of  this 
court  for  a  stay  of  the  hearing  at  Special  Term  on  the  motion  to  dismiss  the 
indictment,  pending  an  application  to  this  court  for  an  alternative  writ  of 
prohibition,  and,  the  justice  of  this  court  to  whom  the  application  was  made 
having  suggested  that  the  request  for  a  stay  should  be  made  at  Special  Term,  ^ 
the  attorneys  entered  into  a  stipulation  under  which  the  motion  to  dismiss  ' 
was  submitted  to  the  Special  Term  on  an  agreement  that  no  order  would  be 
entered  pending  a  decision  of  the  application  of  the  Attorney  General  to  this 
court  for  an  alternative  writ. 

Those  affidavits  further  show  that  there  are  precedents  for  the  exercise  of 
auch  jurisdiction  by  the  Special  Term,  in  that  on  the  11th  of  February,  1920, 
an  application  made  to  the  Extraordinitry  Term  of  the  Supreme  Court  for  the 
dismissal  of  an  indictment  was  referred  to  the  justice  presiding  at  Special 
Term,  Part  1,  where  the  motion  was  heard,  and  granted ;  and  on  the  11th  of 
May,  1920,  a  like  application  was  made  by  an  indicted  defendant  at  Special 
Term,  Part  1,  where  it  was  heard  with  the  consent  of  the  district  attorney  and 
granted ;  and  on  the  6th  of  May,  1920,  a  like  application  by  an  Indicted  defend- 
ant was  made  at  Special  Term,  Part  1,  another  justice  presiding,  and  heard 
with  the  consent  of  the  district  attorney,  and  granted;  and  on  the  14th  of 
May,  a  like  application  was  heard  at  Special  Term,  Part  1,  without  the  con- 
sent of  the  district  attorney,  and  granted ;  and  that  none  of  said  justices  so  en- 
tertaining jurisdiction  at  Special  Term  were  then  or  theretofore  had  been 
holding  the  Trial  Term  at  which  Ihe  indictments  were  presented.  These  are 
the  only  material  facts  presented  in  favor  or  in  opposition  to  the  motion,  and 
they  are  uncontroverted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

Howard  S.  Gans,  of  New  York  City  (William  Rand,  of  New  York 
City,  on  the  brief),  for  relator. 

William  M.  K.  Olcott,  of  New  York  City,  for  defendant  Murphy. 

Martin  Conboy,  of  New  York  City,  for  defendant  Baldwin. 

Frank  H.  Hall,  of  New  York  City,  for  defendant  Walden. 

Phillip  J.  Britt,  of  New  York  City,  for  defendant  McCarthy. 

George  W.  Schurman,  of  New  York  City,  for  defendant  Corn  Prod- 
ucts Refining  Co. 

George  Z.  Medalie,  of  New  York  City,  for  defendant  Smith. 

LAUGHLIN,  J.  [1  ]  Special  Term,  Part  1,  at  which  the  motion  was 
made,  was  duly  appointed  to  be  held  at  that  time  and  place  by  the 
justices  of  this  court,  and  the  justice  presiding  thereat  was  duly  assign- 
ed to  hold  it;  but  that  would  be  immaterial,  since  he  was  a  justice  of 
the  Supreme  Court.  Const,  art.  6,  §  6;" People  v.  Herrmann,  149  N.  Y. 
190,  43  N.  E.  546;   People  v.  Pustolka,  149  N.  Y.  570,  43  N.  E.  548. 
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[2]  The  application  for  the  ahemative  writ  of  prohibition  presents 
but  a  single  point,  which  is  one  of  law,  as  to  whether  the  Special  Term 
had  jurisdiction  to  entertain  the  motion  for  the  dismissal  of  the  in- 
dictment; it  being  now  well  settled  in  this  jurisdiction  that  a  writ  of 
prohibition  may  only  be  issued  against  a  court  or  other  tribunal  possess- 
ing judicial  powers,  where  it  is  without  jurisdiction,  or  is  proceeding  or 
threatening  to  proceed  in  excess  of  its  jurisdiction.  Thomson  v. 
Tracy,  60  N.  Y.  31 ;  People  ex  rel.  Childs  v.  Extraordinary  Trial  Term, 
228  N.  Y.  463,  127  N.  E.  486;  People  ex  rel.  Patrick  v.  Fitzgerald,  73 
App.  Div.  339,  76  N.  Y.  Supp.  865 ;  People  ex  rel.  Mayor  v.  Nichols,  79 
N.  Y.  582. 

[3]  The  people  have  no  right  of  appeal  from  an  order  dismissing 
an  indictment,  regardless  of  whether  the  order  is  made  by  a  court  with 
or  without  jurisdiction;  and  the  motion,  if  made  at  the  Extraordinary 
Trial  Term,  or  at  Trial  Term,  Part  1,  appointed  for  the  trial  of  crimi- 
nal causes,  either  of  which  it  is  conceded  would  have  jurisdiction,  would 
be  heard  and  decided  by  a  single  justice  of  the  Supreme  Court,  possess- 
ing no  greater  power  or  authority  than  the  justice  against  whom  the 
writ  is  asked)  unless  it  arise  from  the  mere  fact  of  his  sitting  in  a 
particular  part  of  the  Supreme  Court. 

The  Constitution  adopted  in  1894,  by  article  6,  §  6,  abolished  Circuit 
Courts  and  Courts  of  Oyer  and  Terminer,  and  vested  all  their  juris- 
diction in  the  Supreme  Court  from  and  after  the  1st  day  of  December, 
1895,  and  section  1  of  said  article  continued  the  Supreme  Court  with 
general  jurisdiction,  both  in  law  and  equity.  We  need  not  trace  the 
origin  or  history  of  Courts  of  Oyer  and  Terminer,  or  consider  the  man- 
ner in  which  their  jurisdiction  had  been  extended  and  was  exercised  at 
that  time.  It  is  sufficient  to  say  that  then  and  theretofore  the  jus- 
tices of  the  Supreme  Court  exercised  criminal  jurisdiction  by  presid- 
ing at  Courts  of  Oyer  and  Terminer.  See  Laws  1823,  p.  211,.  §  9; 
2  Rev.  Stat.  p.  207,  §§  40,  42;  Constitution  1846,  art.  6,  §  6;  section  7, 
art.  6,  of  State  Constitution,  as  amended  in  1869.  See  Appo  v. 
People,  20  N.  Y.  531-546. 

The  Constitution,  by  article  6,  §•  2,  contemplated  the  division  of  the 
work  of  the  Supreme  Court  between  Special  and  Trial  Terms,  and 
authorized  the  Appellate  Division  in  each  department  to  fix  the  times 
and  places  for  holding  such  terms.  In  amending  the  section  in  1905 
the  word  "Trial"  was  omitted  from  .the  phrase  "Special  and  Trial 
Terms'' ;  but  that  was  not  the  object  of  the  amendment,  and  was  doubt- 
less inadvertent.  After  the  adoption  of  the  Constitution  of  1894,  the 
Legislature,  by  chapter  553,  §  15,  Laws  of  1895,  amended  section  232 
of  the  Code  of  Civil  Procedure,  by  providing,  in  conformity  with  the 
Constitution,  that  the  justices  of  the  Appellate  Division  in  the  First 
Department  should,  on  or  before  the  1st  day  of  D.ecember  in  each  year, 
fix  a  time  and  place  for  holding  Special  and  Trial  Terms  of  the  Su- 
preme Court  in  the  First  Judicial  District,  and  assign  justices  to  hold 
the  same,  and  should  from  time  to  time  make  such  rules  as  they  might 
deem  necessary  to  regulate  the  sittings  of  said  various  terms.  That  pro- 
vision was  continued  in  section  84  of  the  Judiciary  Law  (Consol.  Laws, 
c.  30). 
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[4]  It  is  important  to  bear  in  mind  that,  when  the  Constitution 
abolished  Courts  of  Oyer  and  Terminer,  the  criminal  jurisdiction  which 
they  theretofore  exercised  was  conferred  upon  the  Supreme  Court 
generally,  and  not  upon  any  part,  term,  or  branch  thereof.  Neither  by; 
the  Constitution,  nor  by  statute,  nor  by  the  general  rules  of  practice, 
has  a  criminal  term  or  branch  of  the  Supreme  Court  been  created  or 
recognized,  and  the  only  reference  thereto  is  in  rule  4  of  the  Trial  Term 
Rules  of  the  First  Judicial  District,  adopted  by  the  Justices  of  the 
Appellate  Division  in  the  First  Department  pursuant  to  the  provisions 
of  section  232  of  the  Code  of  Civil  Procedure,  enacted  in  1895,  and 
section  84  of  the  Judiciary  Law,  designating  the  terms  and  regulating 
the  sittings  of  the  various  parts  of  the  Supreme  Court,  by  which  20 
Trial  Terms,  to  be  known  as  Parts  1  to  20,  inclusive,  are  provided  for, 
and  designating  Part  1  as  tKe  Criminal  Term.  This  rule  and  this 
distribution  of  the  judicial  work  were  made  for  the  purpose  of  appor- 
tioning it  with  approximate  equality  between  the  justices  and  for  the 
orderly  dispatch  thereof. 

Without  any  rule  dividing  the  work  and  regulating  the  procedure, 
there  would  be  the  utmost  confusion  and  conflicting  exercise  of 
jurisdiction.  Section  11  of  the  Code  of  Criminal  Procedure  enu- 
merates, as  one  of  the  courts  having  original  jurisdiction  of  criminal 
actions,  "the  Supreme  Court,"  and  section  22  defines  the  jurisdiction 
of  "the  Supreme  Court."  Neither  section  contains  any  reference  to  a 
criminal  term  or  branch  of  the  court.  By  said  section  22  the  "Supreme 
Court"  is  authorized  to  bail  any  person  committed  before  or  after  an 
indictment  is  found  upon  any  criminal  charge  whatever,  and  to  exercise 
the  powers  conferred  upon  it  by  any  provision  of  the  Code  of  Criminal 
Procedure  or  by  special  statute.  The  other  provisions  in  the  Code  of 
Criminal  Procedure,  so  far  as  we  have  found  or  our  attention  has  been 
drawn  thereto,  refer  generally  to  the  court,  excepting  sections  346  and 
529,  which  provide  that  motion^  for  a  change  of  venue  must,  and 
motions  for  a  certificate  of  reasonable  doubt  nui^y,  be  made  at  Special 
Term.  Section  296  provides  that  the  defendant  must  be  arraigned  on 
indictment  before  the  court  in  which  it  is  found,  or  before  the  court 
to  which  it^is  sent  or  removed,  and  section  312  provides  that  the 
defendant,  in  answering  to  the  indictment,  may  either  move  the  court 
to  set  it  aside  or  may  demur  or  plead  thereto. 

The  defendants  having  obtained  an  inspection  of  the  minutes,  it  is 
not  claimed  that  they  are  not  entitled  to  the  remedy  sought  by  the 
motion.  The  only  point  urged  is  that  the  motion  should  have  been 
made  at  the  Extraordinary  Trial  Term  or  Trial  Term,  Part  1,  which 
were  appointed  for  criminal  business.  No  rule  has  been  adopted  by  a 
convention  of  the  justices  of  the  Appellate  Division,  or  by  the  jus- 
tices of  this  Appellate  Division,  confining  the  making  of  such  a  mo- 
tion or  application  to  Part  1  of  the  Trial  Term,  or  to  the  branch  of  the 
court  in  which  the  indictment  was  found,  and  consequently  the  mak- 
ing of  the  motion  at  tlie  Special  Term  was  not  even  a  violation  of 
any  rule  of  the  court.  In  the  case  of  People  ex  rel.  Martin  v.  Brady, 
168  App.  Div.  108,  153  N.  Y.  Supp.  893,  this  court  denied  the  appli- 
cation for  a  writ  of  prohibition  to  restrain  Mr.  Justice  Brady,  presid- 
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ing  at  the  Special  Term  of  the  Supreme  Court  in  the  county  of  Bronx, 
from  entertaining  a  motion,  made  by  the  defendant  indicted  at  the 
Trial  Term  of  the  court,  for  the  inspection  of  the  minutes  of  the 
grand  jury,  for  the  purpose  of  moving  thereon  for  a  dismissal  of  the 
indictment.  The  opinion  of  the  court  does  not  discuss  the  point  as  to 
whether  the  motion  should  have  been  made  at  the  Trial  Term,  but  it 
holds  generally  that  the  justice  holding  the  Special  Term,  and  who  had 
announced  his  intention  of  granting  the  motion  by  a  Special  Term 
order,  was  within  his  jurisdiction,  and  therefore  the  decision  is  au- 
thority for  the  contention  that  such  motions  may  be  made  and  entertain- 
ed at  Special  Term. 

In  People  ex  rel.  City  of  New  York  v.  Nichols,  79  N.  Y.  582,  the 
Court  of  Appeals,  in  deciding  the  jurisdiction  of  the  Special  Term  and 
discussing  the  effect  of  rules  for  the  distribution  of  work  between  the 
different  terms  of  the  court,  and  in  unanimously  holding  that  a  writ 
of  prohibition  was  erroneously  issued  against  the  Special  Term  of  Su- 
preme Court,  said: 

"It  Is  provided  by  the  Constitution  that  the  court  itself  shall  have  general 
jurisdiction  in  law  and  equity.  It  follows  that  its  Jurisdiction  can  be  limited 
neither  by  the  Legislature  nor  by  any  power  conferred  by  it  upon  the  court 
itself.  Hart  v.  Hatch,  3  Hun,  375.  Its  functions  are  to  be  exercised  by  its 
Judges,  sitting  in  General  Terms,  or  at  the  circuit,  or  Oyer  and  Terminer  or 
Special  Terms.  ♦  ♦  ♦  Some  of  the  terms  thus  appointed  are  designated 
by  the  Justices  as  'Special  Terms  for  Equity  Cases  and  Enumerated  Mo- 
tions,' and  others  as  'Special  Terms  for  Nonenumerated  Motions  and  Chamber 
Business,'  and,  while  it  cannoc  oe  doubted  that  for  the  due  and  orderly  con- 
duct of  litigation  and  causes  certain  steps  and  proceedings  therein  may,  un- 
der the  direction  of  the  Judges,  be  required  to  be  taken  at  speci-fied  terms, 
yet  any  such  regulation  must  be  subject  to  the  control  of  the  Justice  who  is 
assigned  to  hold  them.  If  otherwise,  the  power  of  the  Judge  would  be  limit- 
ed, public  interests  sometimes  put  in  Jeopardy  and  the  rights  of  citizens  in- 
fringed.   The  case  before  us  illustrates  this  position." 

The  opinions  of  the  court  in  Mussen  v.  Ausable  Granite  Works, 
63  Hun,  367,  18  N.  Y.  Supp.  267,  and  of  Mr.  Justice  Benedict  in  Mat- 
ter of  P.  S.  Comm.  v.  Brooklyn  H.  R.  R.  Co.  105  Misc.  Rep.  254,  172 
N.  Y.  Supp.  790,  are  to  the  same  effect. 

[5]  We  have  no  doubt  in  the  circumstances  it  would  be  entirely 
competent  for  the  justices  of  this  court  to  adopt  a  rule  providing  that 
motions  to  dismiss  indictments,  and  for  the  hearing  of  demurrers  to 
indictments,  should  be  heard  at  Special  Term,  for  the  jurisdiction  is 
vested  in  the  Supreme  Court  generally,  and  it  is  for  us  to  make  rules 
for  the  proper  distribution  and  expedition  of  the  judicial  work.  The 
rules,  however,  that  have  been  adopted,  prescribing  the  motions  and 
applications  that  are  to  be  made  to  the  different  parts  of  the  court,  were 
not  intended  to  embrace  motions  or  applications  in  criminal  actions. 
It  has  been,  as  contended  by  the  learned  counsel  for  the  relator,  the 
uniform  practice  to  make  applications  and  motions  for  the  dismissal 
of  indictments  before  the  term  or  part  of  the  court  in  which  they  are 
found  or  to  which  they  have  been  transferred;  and  it  appears  that, 
with  but  one  exception,  that  custom  has  only  been  departed  from  in 
exceptional  cases,  where  the  part  of  the  court  in  which  the  indictments 
have  been  found  or  are  pending  has  directed  that  they  be  heard  else- 
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where,  or  the  district  attorney  has  consented  thereto,  and  those  de- 
partures were  not  brought  to  the  attention  of  the  justices  of  the  Ap- 
pellate Division,  and  no  necessity  for  making  a  rule  on  the  subject  has 
arisen. 

[6]  Although  we  deem  it  quite  clear  that  the  jurisdiction  in  such 
cases  is  not  confined  to  the  particular  part  or  term  of  the  court  in  which 
an  indictment  is  found  or  has  been  transferred,  we  do  not  wish  to  be 
understood  as  holding  that  therefore  it  is  optional  whether  to  move 
there  or  elsewhere,  for  manifestly,  if  the  part  or  term  of'  the  court 
in  which  indictments  have  been  found  or  to  which  they  have  been 
transferred  were  in  session,  it  would  tend  to  bring  the  administration  of 
justice^  into  disrepute,  and  would  seriously  interfere  with  the  orderly 
adminfetration  of  judicial  work,  for  another  part  or  term  of  the  court 
to  entertain  jurisdiction  in  such  cases;  but,  since  the  Extraordinary 
Term  was  not  in  session,  it  was  a  matter  addressed  to  the  sound  dis- 
cretion of  the  justice  presiding  at  Special  Term,  Part  1,  whether,  in 
view  of  all  the  circumstances,  including  the  effect  on  the  defendants 
of  the  pendency  of  the  indictments  against  them  for  the  period  during 
which  the  part  of  the  court  in  which  the  indictments  were  found 
would  probably  be  in  recess,  the  motion  should  be  entertained,  and  over 
his  determination  thereon  this  court  has  no  supervision  by  appeal  or 
otherwise. 

The  observations  we  have  made,  after  deciding  that  the  Special  Term 
had  jurisdiction,  are  only  intended  to  make  it  clear  that  it  is  important 
that  the  rules  and  existing  practice  should  be  adhered  to,  save  in  an 
exceptional  case,  where  an  injustice  to  an  indicted  defendant  calls 
for  immediate  relief,  and  the  part  or  term  of  the  court  in  which  an 
indictment  has  been  found  is  not>in  session  at  the  time  the  motion  is 
made,  which  was  the  situation  in  the  case  at  bar. 

It  follows  that  the  motion  for  an  alternative  writ  of  prohibition 
should  be  denied.    Settle  order  on  notice.    All  concur. 


(112  Misc.  Rep.  347) 

BURGESS  BROS.  CO.,  Inc.,  v.  STEWART  et  aL* 

(Supreme  Court,  Special  Term  for  Motions,  Kings  CJounty.    June,  1920.) 

1.  Injimctioii  <e=»147 — ^Preliroiiiary  injonction  against  eonspiraey  of   labor 
unioiis  and  carriera  granted. 

In  an  action  by  an  exporter  of  lumber  delivered  by  It  at  steamship  piers 
by  trucks  operated  by  its  own  drivers,  proof  that  since  a  strike  by  its 
employes  for  a  closed  shop  and  union  conditions,  which  were  not  granted, 
defendant  unions,  their  officers,  etc.,  had  agreed  that  union  members 
would  not  transport  to  or  receive  plaintiff's  lumber  at  the  piers,  and  that 
defendant  steamship  companies  and  terminal  companies,  their  clerks, 
checkers,  etc.,  refused  to  accept  it  for  carriage  under  threats  of  a  strike, 
showed  a  combination  and  conspiracy,  in  violation  of  Shipping  Act  U.  S. 
Sept.  2.  1916.  {§  14,  16,  17.  and  32,  and  Rev.  St.  U.  S.  §  5440  (U.  S.  Comp. 
St.  §  10201)  to  plaintiffs  irreparable  injury,  so  that  its  motion  for  a  pre- 
liminary injunction  would  be  granted. 

^S9For  other  cuei*  Me  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Digests  &  Indexes 
•Order  affirmed  —  App.  Dlv.  — ,  185  N.  Y.  Supp.  85. 
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2.  Carriers  ^=»199 — Cannot  discrindnate  against  sliiK>er. 

Common  carriers  have  an  affirmatlye  duty  to  perform  Impartial  service, 
and  cannot  lawfully  discriminate  against  and  subject  a  shipper  to  undue 
prejudice. 

8.  Conspuucy  <&=»!— Definition  of  term. 

A  "conspiracy"  Is  a  combination  of  two  or  more  persons  by  concerted 
action  to  accomplish  a  criminal  or  unlawful  purpose,  or  some  purpose 
not  in  itself  criminal  ^  unlawful  by  criminal  or  unlawful  means. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Conspiracy.] 

4.  Carriers  <8=>199 — Common-law  obligation  is  to  serve  the  public  without 

diserimination. 

The  conmion-law  obligation  of  carriers  is  to  serve  the  public  without 
discrimination,  and  they  cannot  discriminate  against  a  group  or  an  en- 
tire industry,  and  the  failure  to  perform  such  duty  is  a  tort. 

5.  Torts  ^=>21 — ^Those  aiding  or  commanding  tort  by  another  are  liable. 

All  who  aid,  command,  ad\dse,  or  countenance  the  commission  of  a  tort 
by  another,  or  who  approve  of  It  after  it  is  done,  if  done  for  their  ben- 
efit, are  liable  in  the  same  manner  as  they  would  be  if  they  liad  personally 
^     committed  the  same  tort. 

6.  Consplrai^  ^=»13— -Eiidenee  ^=>64-^Each  conspirator  is  bound  by  acts  and 

statements  of  the  other;  presumption  of  intent. 

Unions  and  carriers  are  presumed  to  intend  the  natural  consequences 
of  their  acts,  and  where  they  act  willingly  or  unwillingly  in  the  further- 
ance of  the  common  end  of  discriminating  against  a  particular  shipper, 
each  is  bound  as  a  conspirator  by  all  the  acts  and  statements  of  the  other. 

7.  Conspiracy  <&==>17 — One  suffering  from  criminal  conspiracy  may  maintain 

civil  action. 

A  civil  action  Is  maintainable  by  one  who  suffers  injury  as  the  result 
of  a  conspiracy  forbidden  by  the  criminal  law,  and,  where  an  act  is  made 
criminal,  any  one  of  the  group  designed  to  be  protected  against  such  acts 
is  entitled  to  the  appropriate  civil  remedies. 

Action  by  the  Burgess  Bros.  Company,  Incorporated,  against  Freder- 
ick Stewart  and  others  for  an  injunction  and  damages.  Plaintiff's  mo- 
tion for  a  preliminary  injunction  granted. 

Austin,  McLanahan  &  Merritt,  of  New  York  City,  for  plaintiff. 

Burlingham,  Veeder,  Hasten  &  Fearey,  of  New  York  City,  for  de- 
fendants Sanderson  &  Son. 

Kirlin,  Woolsey,  Campbell,  Hickox  &  Keating,  of  New  York  City, 
for  defendants,  Stewart  and  others. 

Lord,  Day  &  Lord,  of  New  York  City,  for  defendant  Cunard  S.  S. 
Co.,  Limited. 

William  W.  Corlett,  of  New  York  City,  for  defendant  United  States 
Steel  Products  Co. 

Mann  Trice,  of  New  York  City,  for  defendant  Transportation  Trade 
Council  and  others. 

George  J.  Jovce,  for  defendant  Greater  New  York  Lumber  Handlers' 
Union,  Local  No.  17122,  et  al. 

FAWCETf,  J.  This  is  a  motion  for  a  preliminary  injunction  in  an 
action  for  an  injunction  and  damages. 

The  plaintiff  is  a  foreign  corporation,  engaged  in  business  as  a  deal- 
er in  lumber,  with  its  principal  offices  in  Brooklyn.    It  has  over  $200,- 

^sdFor  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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000  invested  in  its  business,  and  its  annual  sales  exceed  $600,000,  of 
which  over  $500,000  are  made  in  export  trade  to  consignees  in  foreign 
countries.  The  plaintiff  in  all  its  sales  contracts  to  deliver  lumber  at 
a  point  designat«l  by  the  purchaser,  and  trucks  the  lumber  by  its  regu- 
larly employed  chauffeurs  and  teamsters.  Plaintiff,  in  its  export  trade, 
either  acts  as  shipper  in  securing  water  transportation  or  the  purchaser 
acts  as  the  direct  shipper ;  but  in  either  case  the  plaintiff's  chauffeurs 
and  teamsters  haul  said  lumber  to  the  pier  of  the  steamship  line.  Plain- 
tiff selects  .its  help  regardless  of  imion  affiliations,  and  adheres  to  the 
open  shop  policy. 

The  defendant  steamship  lines  are  all  common  carriers  engaged  in 
transporting  general  freight,  including  lumber,  between  the  United 
States  and  foreign  countries.  The  other  defendants  are  Truck  Drivers' 
and  Chauffeurs'  Local  Union  No.  807,  Greater  New  York  Lumber 
Handlers'  Union  No.  17122,  Steamship  Clerks'  Union  of  Brooklyn  and 
Staten  Island,  Local  975,  I.  L.  A.,  Transportation  Trades  Council  of 
the  Port  of  New  York  and  Vicinity,  the  last  of  which  is  a  federation  of 
unions  of  employes  engaged  in  and  about  the  piers  and  steamers^  and 
certain  officers  and  members  of  said  unions.  The  clerks,  checkers,  • 
etc.,  employed  at  the  steamship  piers,  including  the  members  of  Local 
975,  perform  necessary  service  incidental  to  actual  transportations^ 
and  goods  cannot  be  transported  without  such  service. 

[1,  2]  The  relief  sought  in  the  action  is  that  the  defendants,  their 
agents,  servants,  and  employes,  and  all  persons  acting  in  aid  of  or  in 
conjunction  with  tliem  be  perpetually  enjoined  and  restrained  from 
combining  and  conspiring  together  in  any  manner  to  injure  and  de- 
stroy the  plaintiff's  good  will,  trade,  and  business  and  from  taking  any 
steps  whatsoever  to  interfere  with  the  rights  of  the  plaintiff,  to  have 
its  goods  received,  receipted  for,  handled,  weighed,  and  transported  by 
common  carriers  without  discrimination,  by  refusing  to  accept,  receipt 
for,  handle,  weigh,  or  transport  said  goods,  or  by  causing,  threatening, 
or  participating  in  any  strike  of  the  employes  of  said  common  carriers 
because  said  common  carriers  accept,  receive,  or  transport,  or  are  about 
to  transport,  or  to  accept  and  receive  or  transport,  merchandise  de- 
livered by  the  plaintiff  or  by  its  employes,  and  from  inducing  others 
to  do  any  of  the^cts  forbidden  by  the  injunction,  and  that  the  defend- 
ant steamship  lines,  their  officers,  servants,  and  employes  be  perpetually 
enjoined  and  restrained  from  refusing  to  perform  their  duties  as  com- 
mon carriers  in  connection  with  the  merchandise  delivered  by  plain- 
tiff or  its  employes  and  from  discriminating  against  goods  delivered  by 
the  plaintiff  for  transportation  by  common  carriers;  that  plaintiff 
also  seeks  to  recover  money  damages  in  its  action. 

The  plaintiff  claims  the  defendants  have  formed  a  conspiracy  in  vio- 
lation of  the  state  and  federal  laws  and  the  common  law,  to  deprive  the 
plaintiff  of  its  right  to  have  merchandise  delivered  or  shipped  by  it, 
transported  by  these  common  carriers  without  discrimination.  And  in 
furtherance  of  the  conspiracy  the  defendant  unions  have  induced  the 
defendant  carriers  to  refuse  to  perform  their  duties  as  common  carriers, 
and  have  threatened  them  with  strikes  if  they  do  perform  their  duties, 
and  have  induced  them  to  violate  contracts  for  the  transportation  of 
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plaintiflf's  merchandise ;  that  the  defendant  carriers  have  refused  and 
agreed  to  refuse  to  transport  plaintiff's  merchandise,  and  have  broken 
their  contracts  for  such  transportation,  and  that  it  is  generally  adver- 
tised that  these  things  have  happened,  and  that  plaintiff's  goods  are 
untransportable. 

It  is  charged  in  the  complaint  that  the  plaintiff  and  certain  other 
lumber  dealers  suffered  a  strike  of  its  teamsters,  chauffeurs,  and  lum- 
ber handler^  in  January,  1920,  which  strike  was  called  respectively  by 
Truck  Drivers'  and  Chauffeurs'  Local  807  and  the  Lumber  Handlers' 
Union  No.  17122.  The  strike  was  for  the  dosed  shop  and  union  con- 
ditions, which  the  plaintiff  was  unwilling  to  grant.  Since  the  strike  it 
is  impossible  for  the  plaintiff  to  secure  any  union  truckmen  to  work  for 
it,  or  to  handle  its  material  when  employed  by  anybody  else,  until  such 
time  as  il  will  consent  to  the  closed  shop  and  union  regulations.  The 
plaintiff  reorganized  its  force  and  proceeded  to  do  business  as  usuaL 
but  the  Lumber  Handlers'  Union  and  Truck  Drivers'  Union  No.  807 
made  arrangements  with  Steamship  Clerks'  Union  and  the  Transporta- 
tion Trades  Council,  whereby  the  merchandise  delivered  by  the  plain- 
tiff, whether  plaintiff  was  acting  as  shipper  or  whether  the  purchaser 
was  acting  as  shipper,  would  not  be  received  at  the  piers  and  transport- 
ed, until  such  time  as  the  plaintiff  unionized  its  truckmen  and  lumber 
handlers  and  proceeded  to  do  business  under  union  conditions. 

The  plaintiff's  affidavits  submitted  herein  set  forth  many  specific  in- 
stances of  the  refusal  of  the  employes  of  the  common  carriers  to  carry 
out  their  contracts  or  to  transport  plaintiff's  merchandise  and  their 
threats  of  strike  to  the  carriers  if  the  carriers  attempt  to  transport  such 
merchandise;  the  refusal  of  the  carriers  to  carry  out  their  contracts 
for  the  transportation  of  said  merchandise,  and  to  furnish  space nn  the 
future  for  its  transportation,  whether  offered  by  the  plaintiff  as  ship- 
per or  by  the  plaintiff's  customer  as  shipper;  and  the  general  under- 
standing upon  the  part  of  the  carriers  that  such  merchandise  will  not  be 
accepted.  And  in  six  cases  of  refusal  to  accept  and  transport  the  mer- 
chandise, the  space  had  already  been  contracted  for,  and  there  was  a 
refusal  to  carry  out  the  contract,  and  an  inducement  by  the  employes 
to  cause  a  breach  of  said  contract,  and  that  transportation  is  refused  to 
plaintiff  as  a  shipper ;  that  it  appears  a  representative  of  a  union  defend- 
ant, Clerks'  Local  No.  975,  delivered  in  each  instance  to  a  steamship 
line  defendant  or  its  agent  at  the  pier  a  list  of  concerns  whose  lumber 
should  not  be  handled,  which  included  the  name  of  the  plaintiff.  De- 
fendants refused  to  accept  the  lumber  of  plaintiff  for  fear  of  a  strike 
by  the  checkers  and  longshoremen,  which  would  prevent  the  ship's 
sailing.  Orders  had  been  issued  by  the  defendant,  the  Transportation 
Trades  Council,  to  refuse  all  lumber  delivered  by  plaintiff  through 
nonunion  truckmen ;  that  lumber  offered  by  delivery  to  steamship  lines 
where  space  had  been  secured  was  refused.  Steamship  lines  would  re- 
fuse to  sell  space  to  this  plaintiff  and  subsequently  sell  it  to  other  ship- 
pers ;  in  short,  that  no  more  of  plaintiff's  lumber  would  be  handled  by 
any  of  the  steamship  lines  until  the  difficulties  were  adjusted  between 
the  plaintiff  and  the  unions. 
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The  moving  papers  herein  show  that  all  of  the  parties  are  engaged  in 
a  combination  having  for  its  object  the  exclusion  of  plaintiff's  mer- 
chandise from  transportation  by  defendant  carriers,  both  where  plain- 
tiff is  the  shipper  and  where  its  customers  are  the  shippers.  The  con- 
tinuance of  this  condition  makes  it  impossible  for  plaintiff  to  carry  on 
export  trade  in  any  form.  If  combinations  of  this  character  are  law- 
ful, then  it  is  impossible  for  any  trucking  to  be  done  in  New  York  City 
and  vicinity  except  on  terms  that  the  Truckmen's  Union  permits,  and 
it  becomes  entirely  practicable  for  the  Truckmen's  Union  to  decide 
what  merchandise  it  will  haul  and  what  merchandise  it  will  not^haul. 

The  affidavits  of  the  union  defendants  generally  admit  the  specific 
,  acts  charged  and  assert  their  legality.  The  affidavit  of  defendant  Joseph 
Ryan,  vice  president  of  the  International  Longshoremen's  Union  and 
Secretary  of  Local  791,  states  that  the  Transportation  Trades  Council 
is  composed  of  checkers,  clerks,  foremen,  lighter  captains,  coal  handlers, 
scalemen,  and  weighers,  and  it  is  generally  admitted  that  it  includes 
the  truckmen  and  chauffeurs.  This  Trades  Council  adopted  unani- 
mously the  following  policy : 

"None  of  the  members  would  handle  any  nonunion  goods  or  any  goods 
transported  in  any  way  by  firms,  corporations,  or  individuals,  who  refused  to 
employ  union  labor  or  refuse  to  enter  into  a  contract  to  transport  their  goods 
under  union  terms." 

The  affidavit  of  James  T.  Hennessey,  business  agent  of  Local  874, 
Commercial  Checkers'  Union,  states  the  policy  of  the  affiliated  unions 
as  follows: 

"That  no  union  member  should  thereafter  work  with  any  nonunion  labor 
and  that  they  should  not  handle  the  products  of  any  nonunion  labor  and 
should  not  assist  in  the  transportation  of  any  goods  which  was  to  be  forward- 
ed by  any  firms,  individual,  or  corporation  which  either  refused  to  employ 
union  labor,  or  refused  to  enter  into  contract  or  agreement  with  l^e  various 
unions  represented  by  the  Trades  Council." 

And  it  further  states  that : 

"As  transportation  of  goods  throughout  the  city  was  distributed  among 
various  trade  unions,  aU  of  whose  work  was  a  necessary  link  in  said  trans- 
portation, and  as  the  interests  were  identical,  that  which  hurt  one  would  hurt 
all,  and  that  which  helped  one  would  help  aU." 

The  affidavit  of  defendant  George  Campbell,  business  agent  of 
Steamship  Clerks'  Union,  Local  No.  975,  makes  similar  assertions, 
and  admits  he  left  lists  of  the  unfair  concerns  at  the  piers  of  the  de- 
fendant carriers. 

This  seems  to  me  to  be  a  combination  to  gain  control  over  transpor- 
tation, and  to  blockade  the  channels  of  trade  against  all  but  union  mer- 
chandise, and  against  all  concerns  who  do  not  make  union  contracts. 
Such  a  combination  to  exclude  open  shop  merchandise  from  the  chan- 
nels of  trade  and  commerce  and  from  the  markets  of  the  nation  is 
a  conspiracy  against  public  welfare,  and  deprives  the  public  of  their 
sovereign  right  of  choice  to  purchase  such  goods  as  they  want,  be- 
cause by  artificial  methods  it  keeps  such  goods  out  of  the  market. 
They  will  not  permit  any  one  but  themselves  to  handle  shipments. 

The  affidavits  of  the  defendant  carriers  deny  the  statements  to  the 
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effect  that  lists  of  unfair  lumber  dealers  were  left  at  the  piers  while 
the  union  defendants  admit  such  lists  were  left  there,  and  that  one 
union  officer  was  suspended  for  failure  to  distribute  this  information 
in  one  instance.  The  United  Port  Service  Company  was  shown  to  be 
an  agency  of  Norton,  Lilly  &  Co.  and  the  Overseas  Shipping  Company 
was  an  agency  employed  by  the  United  States  Steel  Products  Com- 
pany. These  terminal  agencies  and  facilities  are  expressly  dealt  with 
by  the  United  States  Shipping  Act  (39  Stat.  729),  just  as  if  they  were 
common  carriers.  The  representatives  of  those  companies  who  de- 
clined to  furnish  service  are  clearly  violating  the  law,  and  their  em- 
ployes who  strike  or  threaten  to  strike  to  compel  them  to  violate  the 
law  are  clearly  engaged  in  an  illegal  combination. 

The  affidavit  of  Thomas  P.  Alder  for  the  United  States  Steel  Prod- 
ucts Company,  says: 

"I  am  informed  and  believe  that  if  the  Overseas  Shipping  CJompany  should 
attempt  to  enforce  any  orders  or  regtdations  upon  the  checkers  or  stevedores 
employed  by  it,  contrary  to  instructions  of  the  unions  to  which  these  men  be- 
long such  action  would  precipitate  a  strike,  and  would  prevent  the  operation 
of  these  stevedores  of  the  United  States  Steel  Products  Company  to  its  great 
loss  and  to  the  detriment  of  the  best  interests  of  the  general  pubUc." 

It  appears  the  carriers  knew  of  the  rule  laid  down  by  the  employes 
and,  so  far  as  the  papers  go,  have  acquiesced  in  them  without  any  pro- 
test. Common  carriers  owe  an  affirmative  duty  to  perform  impartial 
service  and  it  is  unlawful  to  subject  plaintiff  to  undue  prejudice. 
Their  duties  call  upon  them  as  conimon  carriers  to  serve  the  plaintiff 
and  not  discriminate  against  it.  If  the  carriers  and  their  terminal 
agencies,  instead  of  joining  with  the  unions  in  this  combination,  by 
submitting  to  this  discrimmation  for  fear  of  a  strike,  had  stood  square- 
ly for  the  performance  of  their  public  duties,  it  is  doubtful  if  the 
plaintiff  would  now  be  in  court.  The  carriers  appeared  to  have  aided, 
abetted  and  encouraged  the  unions  by  seeking  to  evade  their  duties  to 
handle  the  plaintiff's  goods  without  discrimination. 

[3-B]  The  facts  herein  seem  to  present  a  conspiracy  within  this  def- 
inition : 

"A  conspiracy  is  sufficiently  described  as  a  combination  of  two  or  more 
persons  by  concerted  action  to  accomplish  a  criminal  or  unlawful  purpose 
or  some  purpose  not  in  Itself  criminal  or  unlawful,  by  criminal  or  unlawful 
means." 

They  show  a  combination  to  violate  the  positive  provisions  of  the 
Shipping  Act  and  the  provisions  of  section  5440  of  the  Revised  Stat- 
utes (U.  S.  Comp.  St.  §  10201).  Under  the  terms  of  the  United  States 
Shipping  Act,  approved  September  7.  1916  (39  Stat,  at'  Large,  729), 
the  purpose  of  which,  amohg  other  things,  is  "to  regulate  carriers  by 
water  engaged  in  the  foreign  and  interstate  commerce  of  the  United 
States,"  common  carriers  by  water  are  clearly  described  to  include 
the  defendant  carriers,  and  the  term  "other  persons  subject  to  this 
act,"  includes  persons  "carrying  on  the  business  of  forwarding,  or 
furnishing  wharfage,  dock,  warehouse,  or  other  terminal  facilities  in 
connection  with  a  common  carrier  by  water/' 
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Section  14  of  the  Shipping  Act  provides : 

"No  common  carrier  by  water  shall  directly  or  indirectly    •    •    •. 

"Third.  Retaliate  against  any  shipper  by  refusing,  and  threatening  to  re- 
fuse space  accommodations  when  such  are  available,  or  resort  to  other  dis- 
criminating or  unfair  methods,  because  such  shipper  has  patronized  any 
other  carrier  or  has  filed  a  complaint  charging  unfair  treatment,  or  for  any 
other  reason. 

"Fourth.  •  •  ♦  Unfairly  treat  or  unjustly  discriminate  against  any 
shipper  in  the  matter  of  (a)  cargo  space  accommodations  or  other  facilities, 
due  regard  being  had  for  the  proper  loading  of  the  vessel  and  the  available 
tonnage;  (b)  the  loading  and  landing  of  freight  in  proper  condition;  or  (c) 
the  adjustment  and  settlement  of  claims.  Any  carrier  who  violates  any  pro- 
vision of  this  section  shall  be  guilty  of  a  misdemeanor  punishable  by  a  fine 
of  not  more  than  $25,000  for  each  offense." 

Section  16  provides: 

"That  it  shall  be  unlawful  for  any  common  carrier  by  water,  or  other  per- 
sons subject  to  this  act"  (meaning  those  operating  docks,  wharves,  etc.,) 
"either  alone  or  in  conjunction  with  any  other  person,  directly  or  indirectly. 

"First,  •  ♦  •  to  subject  any  particular  person,  locality,  or  description 
of  traffic  to  any  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever." 

Section  17  provides : 

"Every  such  carrier  and  every  other  person  subject  to  this  act  shall  estab- 
lish, observe,  and  enforce  just  and  reasonable  regulations  and  practices 
relating  to  or  connected  with,  the  receiving,  handling,  storing,  or  delivering 
of  property." 

Section  32  provides : 

**Whoever  violates  any  provision  of  this  act,  except  where  a  different  penalty 
Is  provided,  shall  be  guilty  of  a  misdemeanor,  punishable  by  fine  of  not  to 
exceed  $5,000." 

Under  the  provisions  of  these  statutes,  it  seems  clear  that  a  refusal 
on  the  part  of  the  carriers  to  transport  the  plaintiff's  merchandise, 
constitutes  a  violation  of  law  and  a  crime,  and  that  the  defendant 
unions  and  officers  are  engaged  in  an  unlawful  conspiracy  when  they 
induce,  aid  and  abet  the  carriers  in  committing  this  misdemeanor  and 
threaten  them  with  a  strike  unless  they  commit  the  misdemeanor. 

A  combination  and  conspiracy  to  bring  about  a  violation  of  the  fed- 
eral statute  is  also  a  violation  of  section  5440  of  the  Revised  Statutes 
of  the  United  States,  as  amended  by  Act  May  17,  1879,  21  Stat.  4, 
which  provides  as  follows  : 

"If  two  or  more  persons  conspire  ♦  •  ♦  to  commit  any  offepse  against 
the  United  States  ♦  ♦  •  and  one  or  more  of  such  parties  do  any  act  to 
effect  the  object  of  the  conspiracy  all  the  parties  to  such  conspiracy  shall  be 
liable  to  a  penalty  of  not  more  than  ten  thousand  dollars,  or  to  imprisonment 
for  not  more  than  two  years,  or  to  both  fiine  and  imprisonment,  in  the  dis- 
cretion of  the  court." 

The  combination  presented  in  this  case  is  in  violation  of  both  the 
Shipping. Act  and  Revised  Statutes  i (section  5440),  and  the  plaintiff, 
being  irreparably  injured  in  its  property  rights  by  acts  done  in  fur- 
therance of  such  conspiracy,  is  entitled  to  an  injunction.  Toledo,  A. 
A.  &  N.  M.  Ry.  Co.  v.  Pennsylvania  Co.  (C.  C.)  54  red.  730,  736, 


Digitized  by 


Google 


206  184  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

19  L.  R.  A.  387;  United  States  v.  Cassidy  (D.  C.)  67  Fed.  698;  Wa- 
terhouse  v.  Comer  (D.  C.)  55  Fed.  149,  157,  19  L.  R.  A.  403;  Stephens 
V.  Ohio  State  Telephone.  Co.  (D.  C.)  240  Fed.  759;  Chicago,  B.  & 
Q.  Ry.  Co.  V.  Burlington,  C.  R.  &  N.  Ry.  Co.  (C.  C.)  34  Fed.  481 ; 
Wabash  R.  Co.  v.  Hannahan  (C.  C.)  121  Fed.  563;  Alaska  S.  S.  Co. 
V.  International  Longshoremen's  Ass'n  (D.  C.)  236  Fed.  964. 

The  case  of  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v.  Pennsylvania  Co.  is 
indistinguishable.  There  the  plaintfff  railroad  company  secured  an 
injunction  against  a  connecting  railroad  company,  its  employes  and 
servants,  for  refusing  to  handle  freight  delivered  by  the  complainant 
on  the  ground  that  the  complainant  had  a  strike  with  its  employes, 
and  also  an  injunction  against  the  head  of  the  union  from  enforcing 
any  order  requiring  such  refusal.  The  injunction  was  upheld.  Subse- 
quently, one  Lennon  was  held  in  contempt  (same  case,  54  Fed.  746), 
and  his  punishment  for  contempt  for  quitting  work  was  sustained  by 
the  United  States  Supreme  Court.  Matter  of  Lennon,  166  U.  S.  548,. 
17  Sup.  Ct.  658,  41  L.  Ed,  1110.    In  the  original  case.  Judge  Taft  says : 

"Any  one,  though  not  an  oflScer  or  agent  [of  the  carrier]  guccessfally  aiding, 
abetting  or  procuring  such  officer  or  agent  to  violate  the  section  [of  the  Inter- 
state Commerce  Act]  would  be  punishable  under  it  as  a  principal.  ♦  •  ♦ 
Again,  for  the  men,  in  furtherance  of  rule  12,  either  to  refuse  to  handle  the 
freight  or  to  threaten  to  quit,  or  actually  to  quit,  in  order  to  procure  or  in- 
duce the  officers  of  the  defendant  companies  to  violate  the  provisions  of  the 
Interstate  Commerce  Law,  would  constitute  acts  in  furtherance  of  the  con- 
spiracy, and  would  render  them  also  liable  to  the  penalty  of  the  same 
section." 

The  unions  and  their  officers  who  advise,  aid,  or  abet  in  the  scheme 
become  principals  with  the  carriers  and  are  liable  to  prosecution  under 
the  statutes.  United  States  v.  Debs  (C.  C.)  64  Fed.  724,  764;  United 
States  V.  Cassidy  (D.  C.)  67  Fed.  781. 

"When  doing  the  work  of  the  corpoiation,  they  are  made  criminally  Uable 
for  disobeying  the  commands  of  the  law  to  the  corporation."  Toledo,  A.  A. 
&  N.  M.  Ry.  V.  Penn.  Co.  (C.  C.)  54  Fed.  743,  19  L.  R.  A.  394. 

Nor. is  it  any  excuse  or  defense  for  the  carriers'  refusal  to  per 
fornx  their  statutory  duties  that  their  employes  are  threatening  to 
strike.  Chicago,  B.  &  Q.  Ry.  v.  Burlington,  C.  R.  &  N.  Ry.,  supra; 
Toledo,  A.  A.  &  N.  M.  Ry.  v.  Penn.  Co.,  supra.  The  common-law 
obligation  of  the  carriers  to  serve  the  public  without  discrimination  is 
incontrovertible.  Root  v.  Long  Island  R.  R.  Co.,  114  N.  Y.  300,  21 
N.  E.  403,  4  L.  R.  A.  331,  11  Am.  St.  Rep.  643;  Windsor  v.  N.  Y. 
Central  &*H.  R.  R.  R.  Co.,  82  Misc.  Rep.  38,  143  N.  Y.  Supp.  645, 
affirmed  220. N.  Y.  695,  116  N.  E.  1084.  It  is  an  elemental  duty  for 
the  carriers  to  transport  and  they  cannot  even  discriminate  against  a 
group  or  an  entire  industry.  Cheney  Bros.  v.  Hines  (C.  C.  A.,  2d  Cir- 
cuit, March  29,  1920)  266  Fed.  310.  The  failure  to  perform  that 
duty  constitutes  a  tort.  Pittsburgh  Ry.  Co.  v.  Morton,  61  Ind.  539,  28 
Am.  Rep.  682 ;  Michie,  Carriers,  381. 

"All  who  aid,  command,  advise,  or  countenance  the  commission  of  a  tort  by 
another,  or  who  approve  of  it  after  it  is  done,  if  done  for  their  benefit,  are 
liable  in  the  same  manner  as  they  would  be  as  if  they  had  done  the  same 
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tort  with  their  own  hands."    Monroe  v.  Lopgren,  87  Kan.  342,  124  Pac.  367t 
United  States  v.  Cassldy,  supra ;  United  States  v.  Debs^  supra. 

It  appears  in  this  case  the  defendants  are  all  engaged  in  a  combi- 
nation and  conspiracy  to  commit  a  tort  against  the. plaintiff.  Just  as 
the  carriers  are  bound  to  serve  the  public  indiscriminately,  so  are  their 
employes — and  rightly  so,  for  if. the  inhibition  against  discrimination 
did  not  apply  equally  to  the  employes  as  well  as  against  the  carriers 
themselves,  the  protection  afforded  the  public  would  be  negligible.  It 
does  not  follow,  however,  that  the  relief  sought  by  the  plaintiff  would 
impose  involuntary  servitude  upon  members  of  the  defendant  unions. 
No  employe  is  forbidden  to  quit  work  by  the  injunction  or  to  accept 
better  employment  if  he  may  find  it  or  to  change  his  position  as  often 
as  he  sees  fit.  Every  citizen  is  entitled  to  the  same  opportunity  to 
procure  a  living  that  is  accorded  any  other.  Equal  protection  is  afford- 
ed every  one  under  our  laws.  The  law  cannot  force  any  man  to  re- 
main in  the  service  of  the  public,  but  he  has  certain  obligations  when 
engaged  in  public  service  and  is  bound  by  public  statutes  as  well  as 
his  employer.  While  it  is  indisputable  that  a  man  may  enter  any  vo- 
cation that  he  chooses,  yet  if  he  sees  fit  to  select  a  field  indissolubly 
linked  with  the  rights  of  the  public,  such  as  that  of  a  common  car- 
rier, he  must  subserve  his  own  rights  to  that  of  the  public  welfare  and 
must  at  all  times  stand  ready  and  willing  to  assume  all  of  the  exact- 
ing duties  which  he  knows  are  owed  the  public.  When  he  enters  the 
public  service  he  impliedly  acquiesces  in  assuming  all  of  these  obliga- 
tions. He  must  either  get  out  of  the  transportation  business  or  serve 
all  persons  alike. 

Employes  of  steamships  and  those  employed  in  and  about  the  docks 
and  all  others  associated  in  or  connected  with  and  necessary  to  the 
conduct  of  business  of  common  carriers  should  perform  their  usual 
services  regardless  of  whether  the  merchandise  is  worked  upon,  or 
handled,  received  or  delivered  by  union  or  nonunion  men,  and  such 
service  should  be  impartial  and  uninterrupted.  The  plaintiff  is  not 
asking  anything  unjust  or  unfair  in  insisting  upon  the  free  use  of  the 
transportation  lines.  It  does  not  lie  with  union  leaders  to  lay  down 
the  proposition  that  the  last  word  in  deciding  what  merchandise  shall 
or  shall  not  be  transported,  should  vfest  exclusively  in  them. 

This  is  a  case  where  the  court  may  properly  say  to  the  members  of 
these  defendant  unions : 

"YovL  are  not  constrained  to  remain  In  the  employ  of  common  carriers  but, 
if  yon  choose  so  to  do,  your  duty  is  to  serve  all  members  of  the  public  alik«» 
and  you  must  handle  the  lumber  of  this  plaintiff  as  well  as  that  of  any  other 
members  of  the  community."    Matter  of  Lennon,  supra. 

It  appears  herein  that  the  carriers,  whatever  be  their  motive,  have 
united  with  the  unions  in  an  unlawful  scheme,  contrary  to  positive 
statutory  provisions,  to  bar  the  plaintiff's  goods  from  transportation. 
The  nature  of  the  inducements  offered  by  the  unions  in  order  to  pre- 
vail upon  the  carriers  to  join  the  unlawful  party,  is  immaterial.  Eco- 
nomic pressure,  like  threats  of  injury  to  business,  has  induced  many 
competitors  to  join  the  unlawful  combination  which  threatens  injury 
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to  their  business,  but  such  circumstances  do  not  relieve  the  yielding 
party  from  legal  responsibility  for  his  acts.  Likewise,  the  fact  that 
the  fear  of  a  strike  may  have  alone  induced  the  carriers  in  this  case 
to  grant  the  unions'  request  that  a  crime  be  committed,  does  not  con- 
stitute a  defense.  Undoubtedly  the  carriers  want  the  plaintiff's  busi- 
ness, but  they  also  want  to  agree  with  their  employes.  When  they  had 
to  choose  between  the  two,  they  decided  to  join  with  their  employes 
and  violate  the  law  of  the  land  by  discriminating  against  the  plaintiff 
and  even  violating  contracts  for  transportation  of  plaintiff's  goods. 
The  carriers  joined  the  unlawful  party  to  exclude  the  plaintiff's  goods 
and,  from  the  strategic  nature  of  the  position,  became  the  principal 
actors  in  accomplishing  the  unlawful  purpose. 

The  defendants,  carriers  and  unions,  are  presumed  to  intend  the 
natural  consequences  of  their  acts,  and  since  they  are  acting,  willingly 
or  unwillingly,  in  furtherance  of  the  common  end  of  discriminating 
against  plaintiff's  shipments,  each  is  bound  as  a  conspirator  by  all  the 
acts  and  statements  of  the  others.^  A  civil  action  is  maintainable  by  one 
who  suffers  injury  as  a  result  of  a  conspiracy  forbidden  by  the  criminal 
law,  at  the  hands  of  the  parties  to  the  combination.  Rourke  v.  Elk 
Drug  Co.,  75  App.  Div.  145,  77  N.  Y.  Supp.  373;  Kellogg  v.  Sowerby, 
190  N.  Y.  370,  83  N.  E.  47. 

''Just  what  relief  may  be  granted  if  the  combination  is  prohibited  by  the 
statute  (Anti-Trust  Law)  it  is  not  important  now  to  determine,  for  I  take  it 
that  if  the  combination  or  arrangement  as  aUeged  in  the  complaint  is  declared 
by  the  statute  to  be  against  public  policy,  illegal  and  void,  one  who  is  directly 
affected  by  such  an  illegal  combination  or  arrangement  is  entitled  to  appeal 
to  the  courts  for  redress  either  to  restrain  the  continuance  of  the  illegal  acts 
which  result  from  the  iUegal  combination,  or  to  recover  the  damages  caused 
by  such  combination."  Straus  v.  American  Publishers'  Association,  85  App. 
Biv.  446,  449,  83  N.  Y.  Supp.  271.  272;  Id..  177  N.  Y.  473,  69  N.  B.  1107.  64  L. 
R.  A.  701,  101  Am.  St  Rep.  819. 

[7]  Where  an  act  is  made  cr,iminal,  any  one  of  the  group  designed 
to  be  protected  against  such  acts  is  entitled  to  the  appropriate  civil 
remedies  against  such  acts.  Hayes  v.  Michigan  Central  R.  R.  Co.,  Ill 
U.  S.  228,  4  Sup.  Ct.  369,  28  L.  Ed.  410;  Texas  &  Pacific  R.  Co.  v. 
Rigsby,  241  U.  S.  33,  36  Sup.  Ct.  482,  60  L.  Ed.  874;  Toledo,  A.  A. 
&  N.  M.  R.  R.  Co.  V.  Pennsylvania  Co.,  54  Fed.  730,  19  L.  R.  A.  387. 

An  examination  of  the  cases  of  P.  Reardon,  Inc.,  v.  Caton,  189  App. 
EHv.  501,  178  N.  Y.  Supp.  713,  and  Reardon  v.  International  Mercan- 
tile Marine  Co.,  189  App.  Div.  515,  178  N.  Y.  Supp.  722,  cited  in  de- 
fendants' brief,  shows  that  in  the  Reardon  suit  against  the  unions 
there  was  no  allegation  as  to  the  duties  of  common  carriers,  and  such 
question  was  not  presented  by  the  record,  as  appears  in  the  court's 
opinion,  which  says : 

"The  plaintiflf  does  not  make  the  employers,  or  common  carriers,  or  shippers 
of  freight,  parties  to  this  action.  •  ♦  •  No  common  carrier  or  employer, 
or  shipper  or  receiver  of  freight  is  before  the  court  complaining  of  the  de- 
fendants. •  ♦  ♦  It  will  be  remembered  that  on  the  record  here  presented 
no  governmental  agency,  no  common  carrier  or  shipper  or  receiver  of  freight 
is  before  the  court  complaining  of  the  defendants." 
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And  Mr.  Justice  Jenks,  in  a  concurring  opinion,  makes  the  same 
point  clear,  and  says :  , 

'The  facts,  as  Kelly,  J.,  shows,  do  not  present  the  issue  of  a  common  car- 
rier who  refuses  carriage  of  goods." 

And  further  in  the  case  of  Reardon  v.  International  Mercantile  Ma- 
rine Co.,  the  injunction  in  this  case  was  denied  on  four  stated  grounds 
of  which  only  No.  3,  relating  to  the  obligation  of  common  carriers,  has 
any  application.    In  this  connection  the  court  said : 

'The  action  is  based  entirely  upon  the  aUegation  that  the  defendant  com- 
mon carriers  knowingly  and  wrongfully  permit  the  workmen  to  refuse  deaUng 
with  the  nonunion  drivers  of  the  league  members.  But  each  of  the  common 
carriers  makes  positlye  affidavit  that  the  action  of  the  dock  laborers  Is  with- 
out their  assent  and  without  their  approval.  No  conspiracy  between  the 
common  carriers  and  the  dock  laborers  is  pleaded  or  suggested.  The  affi- 
davits for  the  carriers  state  that  they  are  powerless  in  the  matter,  because  if 
they  discharge  their  men  they  can  procure  no  one  else  to  do  the  work  which 
is  of  so  great  Importance  to  the  entire  conmiunity.  As  already  suggested,  the 
plaintiff  has  not  joined  the  labor  organizations  as  parties  defendant  in  the 
action.  The  preUminary  injunction  is  unnecessary  and  uncalled  ICor.  If  the 
injunction  in  the  action  against  the  labor  unions  is  sustained,  there  is  no 
reaso9  or  necessity  for  enjoining  the  steamship  companies." 

On  all  these  points  the  present  case  shows  the  contrary.  It  appears 
from  the  affidavits  that  the  carriers  acquiesced  in  the  unions'  demands 
and  that  the  heads  of  the  companies  refused  to  transport.  They  also 
show  a  conspiracy  between  the  carriers  and  the  unions  to  commit  a 
violation  of  the  federal  statutes  by  discriminating  against  plaintiflf's 
freight.  And  the  carriers  cannot  be  heard  to  state  that  they  are 
powerless  because  in  this  same  suit  the  injunction  is  sought  against  the 
unions  to  prevent  the  calling  of  strikes  which  might  otherwise  be  called 
when  the  carriers  perform  Aeir  statutory  duty. 

There  is  an  obvious  necessity  for  issuing  the  injunction  herein,  for 
there  is  no  question  of  securing  relief  in  another  action.  It  seems  that 
either  the  relief,  must  be  g^ranted  in  these  suits  or  the  common  carrier 
duty  to  serve  the  public  is  annihilated  when  unions  choose  to  discrimi- 
nate. 

The  acts  complained  of,  if  they  were  committed,  present  a  combi- 
nation of  unions  and  common  carriers  engaged  in  an  unlawful  con- 
spiracy and  illegal  discrimination  against  the  plaintiff  under  the  au- 
thorities to  which  reference  is  hereinbefore  made.  The  plaintiff  is  en- 
titled to  relief,  even  though  there  is  some  doubt  as  to  the  outcome  of 
this  action.  The  subject-matter  of  the  litigation  should  be  preserved 
pendente  lite. 

The  papers  sufficiently  establish,  for  the  purpose  of  the  present  ap- 
plication, and  until  the  rights  of  the  parties  and  the  issues  herein  can 
be  determined  on  a  trial,  the  existence  of  an  unlawful  conspiracy  on  the 
part  of  the  defendants,  and  therefore  the  preliminary  injunction  as 
prayed  for  herein  is  granted. 

Motion  granted. 
184  N.T.S.— 14 
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PEOPLE  ex  rel.  HOFELLER  V.  BUCK  et  al.* 

(Supreme  CJourt,  Appellate  Division,  Fourth  Department.    July  6,  1920.) 

1.  Mandamus  <S=s>180— Contention  that  news  stands  on  sidewalks  were  a  pub- 
lic eonvenienee  did  not  raise  a  question  of  fact. 

A  question  of  fact  for  the  jury,  preventing  the  court  granting  a  peremp- 
tory virrit  of  mandamus  for  removiil  of  news  stands  of  undisputed  size  and 
location  from  the  sidewalks,  is  not  raised  by  mere  contention  that  they 
serve  a  public  convenience  and  are  not  substantially  interfering  with 
traffic,  which  is  a  conclusion  of  law. 
Z.  Municipal  corporations  <S=»693— News  stands  on  sidewalks  unlawful  en- 
croachment. 

News  stands  2  feet  wide  on  sidewalks  though  attempted  to  be  author- 
ized by  the  city,  are  unlawful  encroachments. 

Appeal  from  Special  Term,  Erie  County. 

Mandamus  by  the  People,  on  the  relation  of  Eugene  D.  Hofeller, 
against  George  S.  Buck  and  others,  constituting  the  Council  of  tlie 
City  of  Buffalo,  and  others.  Peremptory  writ  granted  (110  Misc.  Rep. 
402,  180  N.  Y.  Supp.  563),  and  respondents  appeal.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGEUS, 
HUBBS,  and  CLARK,  JJ. 

Harold  J.  Adams,  of  Buffalo,  for  intervening  appellants. 

William  S.  Rann,  of  Buffalo  (Frank  C.  Westphal,  of  Buffalo,  of  coun- 
sel), for  other  appellants. 

Franklin  R.  Brown,  of  Buffalo,  for  respondent  Hofeller. 

HUBBS,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term 
granting-  a  peremptory  writ  of  mandamus  requiring  the  removal  of 
25  news  stands  from  the  public  streets  of  the  city  of  Buffalo.  No  Ques- 
tion is  made  here  but  what  the  action  was  properly  brought  by  the  plain- 
tiff, or  as  to  the  jurisdiction  of  the  court. 

[1]  It  is  the  contention  of  the  appellants  that  an  alternative  writ, 
rather  than  a  peremptory  writ,  should  have  been  granted.  There  is  no 
dispute  about  the  size  of  the  stands  or  their  location.  The  argument 
of  the  appellants  that  an  alternative  writ  should  have  been  issued  is 
based  upon  the  contention  that  the  stands  in  question  fall  within  the 
same  category  of  street  encroachments  as  hydrants,  hitching  posts, 
telegraph  poles,  and  hackstands,  and  that  they  constitute  a  puWic 
use  and  a  public  convenience,  or,  at  least,  that  it  is  a  question  of  fact 
to  be  determined  upon  a  trial  of  the  issues.  In  other  words,  the 
appellants  insist  tliat  their  contention  that  news  stands  are  a  public 
convenience  and  fall  within  the  class  indicated  makes  that  a  question 
of  fact.  The  Special  Term  held  otherwise.  I  am  unable  to  see,  when 
there  is  no  dispute  about  facts,  how  opposite  contentions  and  infer- 
ences make  questions  of  fact  for  a  jury.  All  of  tlie  facts  were  before 
the  court  undisputed,  and  it  seems  to  me  that  the  Special  Term  was 
clearly  right  in  holding  that  there  was  only  a  question  of  law  for  its 
determination. 

The  question  was  simply  this:  Do  news  stands,  built  of  wood,  2 
feet  in  width,  from  4  to  5  feet  in  length,  with  a  top  covering,  placed 

*Leaye  to  appeal  to  Court  of  Appeals  denied  —  App.  Div.  — ,  184  N.  Y.  Supp.  944. 
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in  the  public  streets  of  the  city  of  BuflEalo  by  private  interests  for  the 
sale  of  newspapers  and  magazines,  constitute  an  unlawful  incumbrance 
of  said  streets?  The  assertion  of  the  appellants  that  such  stands  are 
serving  a  public  convenience,  and  are  not  substantially  interfering  with 
the  traffic  on  the  streets,  is  a  statement  of  a  conclusion  of  law,  and  does 
not  raise  an  issue  of  fact.  Matter  of  Long  Acre  Electric  Light  Co., 
51  Misc.  Rep.  407,  101  N.  Y.  Supp.  460. 

[2]  It  is  elementar)'  law  that  the  public  is  entitled  to  the  free  and 
unobstructed  use  of  city  streets,  and  that  any  obstruction  of  such 
streets  for  private  use  interferes  with  the  public  right,  constitutes  a 
nuisance,  and  may  be  removed  at  the  suit  of  any  interested  citizen. 
There  are  certain  exceptions  to  this  general  statement,  as  where  there 
are  temporary  obstructions,  or  obstructions  which  the  courts  have  con- 
sidered as  not  amounting  to  a  substantial  interference  with  traffic, 
and  as  permissible  and  not  in  conflict  with  the  purposes  for  which 
streets  and  highways  are  maintained.  Callanan  v.  GUman,  107  N.  Y. 
360,  14  N.  E.  264,  1  Am.  St.  Rep.  831 ;  Cohen  v.  Mayor,  113  N.  Y. 
532,  21  N.  E.  700,  4  L.  R.  A.  406,  10  Am.  St.  Rep.  506.  It  is  stated 
in  the  elementary  works  on  Municipal  Corporations  to  be  a  diversion 
of  the  public  streets  for  private  use  to  permit  them  to  be  used  for  news 
stands.  Dillon  on  Municipal  Corporations  (2d  Ed.)  §  680;  McQuillin 
on  Municipal  Corporations,  §  1355.  The  primary  purpose  of  streets  is 
for  the  use  of  the  public  for  travel  and  transportation,  and  any  private 
obstruction  or  encroachment  which  interferes  with  such  use  is  a  nui- 
sance. 

Under  these  general  rules  it  has  been  held  reptatedly  that  store- 
keepers cannot  use  any  part  of  the  sidewalk  for  their  showcases,  show 
windows,  and  other  like  purposes,  as  the  right  of  the  public  is  absolute 
and  paramount,  and  the  public  has  the  right  to  the  use  of  the  entire 
street.  There  are  exceptions,  of  course,  as  where  the  obstructions  are 
for  a  public  use,  like  hitching  posts,  stepping  stones,  watering  troughs, 
and  things  of  that  kind,  and  the  appellants  base  their  argument  chiefly 
upon  the  proposition  that  news  stands  have  now  become  a  public  use, 
or  a  public  benefit,  which  justifies  their  existence  upon  public  streets. 

It  is  conceded  that  a  municipality  has  no  right  or  authority  to  grant 
"  a  license  for  the  use  of  the  public  streets  in  an  unlawful  and  illegal 
way,  and  that,  if  the  news  stands  in  question  are  unlawful  and  con- 
stitute obstructions,  it  makes  no  difference  whether  or  not  they  were 
authorized  by  the  city  of  Buffalo,  or  how  long  the  city  has  permitted 
them  to  be  so  used,  for  a  city  holds  the  streets  for  the  public  use  of 'all 
the  people.  Shipston  v.  City  of  Niagara  Falls,  187  App.  Div.  424, 
176  N.  Y,  Supp.  393.  ■  Thus  far  I  think  the  counsel  for  all  of  the  par- 
ties are  in  substantial  agreement.  While  many  authorities  are  cited 
where  specific  encroachments  have  been  placed  upon  streets,  they 
are  in  substantial  harmony  as  to  these  general  principles  of  law. 

It  seems  to  me  that  the  decision  of  the  Special  Term  can  be  sus- 
tained upon  the  authority  of  the  only  case  in  this  state  which  has  been 
cited,  or  which  I  have  been  able  to  find  involving  the  question  of  the 
legality  or  illegality  of  a  news  stand  upon  a  public  street.  That  is  the 
case  of  People  ex  rel.  Pumpyansky  v.  Keating,  168  N.  Y.  390,  61  N. 
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E.  637.    If  I  understand  that  case  correctly,  it  is  an  authority  sustaining 
the  granting  of  the  writ  in  this  case. 

Subdivision  3  of  section  86  of  the  Consolidation  Act  (Laws  1882,  c. 
410,  as  amended  by  Laws  1896,  c.  718)  authorized  the  common  council 
of  the  city  of  New  York  to  grant  permits  for  the  erection  of  news 
stands  under  the  stairways  of  elevated  railroad  structures.  The  relator 
applied  for  a  writ  of  mandamus,  directing  the  defendant,  as  commis- 
sioner of  the  department  of  highways  of  the  city  of  New  York,  to 
r^rfnove  a  certain  news  stand  constructed  under  a  stairway  of  an  ele- 
vated railroad.  The  Special  Term  refused  to  grant  the  writ,  appar- 
ently upon  the  ground  that  the  city,  under  such  statute,  and  under 
sections  680-683,  inclusive,  of  the  then  Revised  Ordinance  of  the  City 
of  New  York,  had  the  right  to  authorize  the  maintenance  of  such  news 
stand.  It  was  the  contention  of  the  relator  that  the  act  of  1896  was 
repealed  by  the  Greater  New  York  Charter  (Laws  of  1897,  c.  378), 
and  that  therefore  the  city  had  no  authority  to  grant  permission  for 
the  erection  of  such  news  stand,  and  that  its  act  in  so  doing  was  il- 
legal. The  case  was  reported  in  the  Appellate  Division  in  62  App.  Div. 
at  348,  71  N.  Y.  Supp.  97.  Justice  Hatch,  who  wrote  the  prevailing 
opinion,  states  the  question  as  follows : 

"Has  the  municipal  assembly  power  and  authority  to  grant  snch  a  license 
as  the  one  in  question  for  the  use  of  tfie  public  highways  of  the  city?" 

The  law  permitting  the  construction  of  the  elevated  railroad  and 
the  construction  of  the  railroad  practically  excluded  the  public  from 
the  use  of  that  portion  of  the  street  where  the  stand  stood.  The  stand 
was  placed  in  the  angle  under  the  stairway  of  the  railroad  structure, 
a  space  already  appropriated  to  the  use  of  the  railroad,  and  from  which 
the  public  were  excluded.  The  Appellate  Division  held,  therefore, 
that  the  act  of  the  Legislature  in  permitting  the  license  to  be  granted 
for  a  stand  in  such  a  place  was  legal,  as  it  was  a  waste  portion  of  the 
street,  and  such  use  did  not  constitute  an  invasion  of  the  public  rights. 
It  further  held,  however,  as  follows : 

''Inasmuch  as  it  is  in  fact  an  appropriation  of  a  part  of  the  street  for  pri- 
vate use,  it  must  be  sanctioned  by  some  law  giving  to  the  municipal  authorities 
the  right  to  grant  a  permit  for  its  erection  and  maintenance." 

From  the  foregoing  it  will  be  seen  that  the  question  was  treated  from 
both  sides  as  a  question  of  whether  or  not  there  was  a  statute  in  exist- 
ence permitting  the  city  to  grant  the  right  to  use  the  space  for  a  news 
stand.  It  was  not  contended  by  either  side  that  the  city  could  grant 
any  such  right,  unless  by  virtue  of  such  statute.  The  Appellate  Divi- 
sion then  held  that  the  act  of  the  Legislature  granting  to  the  city  the 
right  to  authorize  the  erection  of  the  news  stand  had  been  repealed. 
Justice  Hatch  saying: 

"It  seems  to  us  manifest  that  the  provisions  of  the  act  of  1896  permitting 
the  erection  of  such  stands  and  booths  as  the  one  in  question  are  repealed,  and 
the  relator  is  entitled  to  the  relief  for  which  he  prayed.  If  we  are  correct, 
therefore,  in  this  view,  there  did  not  exist  any  authority  in  the  municipal  as- 
sembly to  grant  a  permit  for  the  erection  of  this  structure;  consequently 
there  is  no  authority  for  its  existence," 
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The  court  reversed  the  order  of  the  Special  Term  and  directed 
that  a  peremptory  writ  issue.  When  the  case  reached  the  Court  of  Ap- 
peals, that  court  said  there  were  two  questions  for  review : 

"(1)  Has  the  relator,  merely  as  a  resident  and  citizen  of  the  city  of  New 
York,  a  right  to  maintain  this  proceeding? 

"(2)  Has  the  municipal  assembly  power  to  grant  such  licenses  as  the  one 
in  question?" 

The  court  held  that  the  relator  had  the  right  to  maintain  the  pro- 
ceeding.   It  then  said : 

"As  to  the  remaining  question,  whether  the  municipal  assembly  had  power 
to  grant  this  license,  the  answer  depends  upon  the  construction  of  the  Consoli- 
dation Act  read  in  connection  with  the  Greater  New  York  Charter.** 

It  will  thus  be  seen  that  the  court  placed  the  right,  if  any,  of  the 
city  to  grant  permission  for  the  structure  upon  the  statute  in  ques- 
tion. The  court  then  held  that  the  statute  was  still  in  force,  and  had  not 
been  repealed,  and  that,  under  that  act,  the  city  had  the  right  to,  grant 
a  permit  which  did  not  exceed  the  limits  specified  in  the  act.  At  the 
bottom  of  page  397  of  168  N.  Y.,  at  page  639  of  61  N.  E.,  the  court 
said: 

**It  is  evident  that  the  statute  of  1^96  did  not  contemplate  any  encroach- 
ment upon  the  street,  and  if  in  this  case  there  is  an  obstruction  of  the  side- 
walk it  would  be  competent  fbr  the  court  to  require  the  portion  of  the  struc- 
ture so  obstructing  to  be  removed." 

In  effect,  the  court  said  that  if  the  structure  were  larger,  or  extended 
further,  than  permitted  by  the  enabling  act,  it  would  be  an  unlawful 
obstruction  to  that  extent,  and  the  court  could  require  it  to  be  removed. 
The  opinion  then  goes  on  to  say  that  as  a  peremptory  writ  had  been  is- 
sued the  record  must  show  a  clear  right  to  the  relief ;  that  the  order 
granted  by  the  Special  Term  required  the  removal  of  the  entire  booth 
or  news  stand  in  question ;  and  that  the  petition  stated  that  the  stand 
constituted  an  incumbrance  to  the  street  and  occupied  a  portion  thereto- 
fore used  by  pedestrians,  but  did  not  indicate  to  what  extent  the  news 
stand  encroached  upon  the  traveled  portion  of  the  street,  or  that  portion 
outside  the  portion  which  the  statute  permitted  to  be  used  for  a  news 
stand.  The  court  held  that,  in  view  of  that  condition  of  the  record,  an 
alternative  writ  should  have  been  issued,  and  the  petitioner  should 
have  established  to  what  extent  the  street  had  been  obstructed  outside 
of  the  portion  which  could  legally  be  used  for  a  news  stand,  and  if 
the  proof  established  at  the  trial  that  there  was  an  obstruction  outside 
of  the  space  which  could  legally  be  used,  a  judgment  should  be  entered 
commanding  the  removal  of  such  portions  of  the  structure  as  encroach- 
ed upon  the  street ;  that  is,  as  were  outside  of  the  space  which  could 
legally  be  used  under  the  terms  of  the  statute. 

If  I  am  right  in  my  understanding  of  this  decision,  it  was  a  holding 
by  the  Court  of  Appeals  that  a  municipality  could  not  legally  grant  a 
permit  for  the  erection  and  maintenance  of  a  news  stand  upon  a  public 
street,  except  in  accordance  with  the  provisions  of  the  statute  in  ques- 
tion, which  allowed  a  news  stand  to  be  erected  in  the  angle  under  the 
stairs  of  the  elevated  railroad,  a  space  which  had  been  appropriated 
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and  removed  from  use  for  street  purposes ;  that  if  any  portion  of  the 
stand  in  question  extended  beyond  the  line  permitted  by  the  statute, 
it  was  an  unlawful  obstruction,  and  the  court  should  grant  a  judgment 
directing  its  removal  to  the  extent  which  it  extended  beyond  the  point 
permitted  by  the  statute ;  and  that  the  only  reason  why  a  peremptory 
writ  was  denied  was  because  the  record  did  not  show  the  exact  ex- 
tent of  the  obstruction  outside  of  the  space  authorized  by  the  statute 
to  be  used  for  a  news  stand. 

It  seems  to  me,  therefore,  that  the  decision  of  the  Court  of  Appeals 
in  that  case  is  exactly  in  point  in  this  case,  and  requires  us  to  affirm 
the  order  of  the  Special  Term.  Such  conclusion  is  in  accordance  with 
well-settled  principles  of  law.  The  policy  of  the  law  is  to  maintain 
the  public  streets  open  and  free  from  obstructions.  Certain  exceptions 
have  been  made,  but  other  exceptions  should  not  be  lightly  made.  It 
would  be  a  dangerous  precedent  to  permit  a  jury  to  say  that  the  ob- 
structions in  question  did  not  constitute  an  unlawful  encroachment 
upon  -the  street.  If  such  obstructions  were  permitted,  it  would  open 
the  way  for  the  allowance  of  other  obstructions,  permission  for  the 
allowance  of  which  could  be  urged  with  equal  plausibility  and  cogency. 
I  advise  that  the  order  be  affirmed,  with  costs. 

Order  affirmed,  with  costs.    All  concur. 


(112  Misc.  Rep.  603) 

PEOPLE  ex  reL  UNITED  SHOE  MACHINERY  CORPORATION  v.  CAN- 

TOR  et  al. 

PEOPLE  ex  rel.  LINEN  THREAD  CO.  v.  SAME. 

(Supreme  Ck)urt,  Special  Term,  New  York  dktunty.    July,  1920:) 

Taxation  ^=^166— Foreign  corporation  paying  franchise  tax  is  exempt  from 
tax  on  personal  property. 

After  a  foreign  corporation  paid  the  tax  for  the  privilege  of  doing  busi- 
ness in  the  state  based  on  its  net  income,  and  known  as  the  corporation 
income  tax,  imposed  by  Tax  Law,  art.  9-a,  enacted  in  1917,  effective 
when  certain  exemptions  were  granted  to  certain  corporations  affected 
thereby,  from  personal  property  tax  and  from  the  tax  levied  under  Tax 
Law,  |§  12,  27,  182,  and  192,  and  after  Tax  Law,  §  219-j  as  amended  in 
1918,'  the  New  York  City  board  of  taxes  and  assessments  could  not  levy  a 
tax  against  its  personal  property  for  the  year  1920,  in  view  of  Laws  1920» 
c.  113,  directing  the  punctuation  in  section  219-j. 

Separate  certiorari  proceedings  by  the  People,  on  the  relation  of  the 
United  Shoe  Machinery  Corporation,  against  Jacob  A.  Cantor  and 
others,  constituting  the  Board  of  Taxes  and  Assessments  of  the  city  of 
New  York,  and  by  the  People,  on  the  relation  of  the  Linen  Thread 
Company,  against  the  same  defendants.  Motions  to  quash  the  writs 
denied,  and  writs  sustained,  and  the  tax  levied  against  relators  canceled. 

Harris,  Corwin,  Moffat  &  Schek,  of  New  York  City  (John  H.  Cor- 
win,  of  New  York  City,  of  counsel),  for  relators. 
John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (William  H. 
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King  and  Max  Salomon,  both  of  New  York  City,  of  counsel),  for  de- 
fendants. 

McAVO Y,  J.  Article  9-a  of  the  Tax  Law  (Consol.  Laws,  c.  60)  com' 
monly  known  as  the  Emerson  Act,  was  enacted  by  the  Legislature  in 
1917,  and  levied  a  franchise  tax  on  domestic  corporations  and  a  tax 
for  the  privilege  of  doing  business  on  foreign  corporations  who  had  a 
situs  for  the  place  of  business  within  this  state.  The  basis  of  the  tax 
is  the  net  income  of  the  corporate  enterprises,  and  reference  is  usually 
made  to  the  tax  imposed  by  this  article  as  the  corporation  income  tax. 
Its  provisions  laid  a  tax  of  3  per  cent,  on  the  taxable  net  income  of  a 
corporation.  In  1919  the  rate  was  increased  to  4%  per  cent.  When  this 
article  took  eiSfcct  exemptions  were  granted  to  certain  corporations 
affected  thereby  from  personal  property  tax  and  from  the  tax  levied 
by  provisions  of  sections  12,  27,  182,  and  192  of  the  Tax  Law.  In 
1918  section  219-j  of  the  Tax  Law,  which  granted  the  exemptions  pro- 
posed under  the  new  scheme  of  taxation  embodied  in  this  Corporation 
Income  Tax  Act,  was  amended  to  read : 

"Section  218-j.  EcsemptioM  from  Certain  Other  Taaation,  After  this  article 
takes  effect,  corporations  taxable  thereunder  shall  not  be  assessed  on  any 
personal  property  or  capital  stock,  as  provided  for  in  section  12  of  this  chap- 
ter.   ♦     •    ♦" 

The  New  York  City  board  of  taxes  and  assessments  levied  a  tax 
against  the  personal  property  of  the  relators  in  October,  1919,  for 
the  taxable  year  of  1920,  upon  the  theory  that  the  exemption  clause 
above  quoted  did  riot  include  any  relief  of  foreign  corporations,  to 
which  category  both  relators  belong,  from  local  personal  tax  assess- 
ments. Under  the  act  of  1917  section  219-j  of  the  Tax  Law  recited 
the  exemptions  of  capital  stock  of  corporations  and  personal  property 
of  these  entities  in  separate  clauses.  In  the  act  of  1918  section  219-j 
combined  the  clauses  in  one  paragraph,  without  any  indication  of  an 
intent  to  change  the  policy  upon  which  the  exemptions  theretofore 
granted  had  been  allowed.  The  judicial  history  of  the  efforts  to  reach 
by  taxation  a  proper  contribution  from  both  domestic  and  foreign  cor- 
porations indicates  the  reason  for  the  use  of  the  terms  ^'capital  stock" 
and  '^personal  property."  These  terms  have  significance,  because  of 
the  trend  of  the  decisions  of  the  courts  which  prevented  any  tax  upon 
foreign  corporations  laid  in  personam,  and  required  a  levy  to  go  against 
property  of  the  corporation  here  in  rem. 

The  capital  stock  of  domestic  corporations  has  been  assessed  for 
taxation  for  local  purposes  ever  since  1827,  and  without  variance,  down 
to  the  enactment  of  article  9-a,  1917,  the  present  system  of  taxing 
domestic  corporations  thereon  has  been  in  vogue.  This  preservation 
of  nomenclature  indicates  a  legislative  intent  to  provide  exemption  for 
both  classes  of  corporate  bodies,  domestic  and  foreign.  No  limitation 
is  placed  upon  the  word  "corporation"  in  the  exemption  clause,  and 
the  significance  of  the  use  of  these  peculiar  terms  will  utterly  fail, 
unless  they  were  construed  to  extend  to  the  coverage  in  exemption  of 
both  foreign  and  domestic  corporations.  The  policy  lying  within  the 
enactment  of  article  9-a  of  the  Tax  Law  of  1917,  and  its  amendments 
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in  1918,  was  to  put  these  corporations  under  the  provisions  of  a  fran- 
chise tax  based  upon  their  net  income  in  lieu  of  taxes  on  personal  prop- 
erty, etc.,  and  in  this  regard  to  take  them  entirely  out  of  the  jurisdic- 
tion of  local  assessors.  People  ex  rel.  Barcalo  Mfg.  Co.  v.  Knapp,. 
1&7  App.  Div.  89,  175  N.  Y.  Supp.  337,  affirmed,  227  N.  Y.  64,  124 
N.  E.  107. 

The  contention  of  the  city  of  New  York  that  the  punctuated  exemp- 
tion clause  relates  the  words  "personal  property'*  to  the  phrase  "as 
provided  for  in  section  12  of  this  chapter"  does  not  seem  to  me  to  be 
a  basis  for  sound  construction.  Section  12  of  the  Tax  Law  makes  no 
mention  whatever  of  personal  property.  Foreign  corporations  were 
hitherto  taxable  on  their  personal  property  under  sectioo  7.  Domestic 
corporations,  as  has  been  pointed  out,  were  taxable  upon  their  capital 
stock  exclusively  under  section  12.  The  manifest  lack  of  relativity 
between  section  219-j,  and  section  12  upon  the  subject  of  personal 
property  as  a  basis  for  taxation  is  sufficient  ground  for  the  rejection 
of  this  theory  of  construction.  The  Legislature  of  1920,  by  the  act 
entitled  chapter  113  of  the  Laws  of  1920,  enacted  a  provision  to  amend 
the  Tax  Law  "in  relation  to  correcting  a  manifest  error  in  the  punctua- 
tion of  section  219-j  thereof,"  etc.  The  sole  amendment  is  the  change 
of  the  comma  from  df ter  the  words  "capital  stock"  to  the  position  after 
the  words  "personal  property,"  so  that  as  punctuation  goes  the  re- 
lation of  the  words  "as  provided  for  in  section  12  of  this  chapter" 
is  confined  wholly  to  the  terms  "capital  stock."  While  this  is  merely 
persuasive  of  the  legislative  intent  of  the  Legislature  of  1919,  and  is 
not  conclusive  upon  the  courts  in  construction,  it  bears  out  to  the  full 
the  intention  of  the  policy  as  announced  in  1917  of  exemption  of  botli 
foreign  and  domestic  corporations  from  local  personal  taxation  by 
local  assessors  when  such  corporations  were  subjected  to  the  provisions 
of  the  so-called  Corporation  Income  Tax  Act  of  that  year. 

Motions  to  quash  the  writs  of  certiorari  are  denied;  .th^  writs 
will  be  sustained,  and  the  tax  levied  canceled. 

Motion  denied. 


(193  App.  Dlv.  279) 

ALFRED  UNIVERSITY  v.  FRACE  et  aL* 

(Supreme  Court,  Appellate  Division,  Fonrth  Department.    July  6,  1920.) 

1.  Jury  ^=»28(6)— Right  to  jury  trial  waived  by  treating  case  as  an  equi- 

table one. 

Despite  Code  Ci^.  Proc.  §  1009,  which  does  not  point  out  exclusive 
methods  to  waive  trial  by  jury,  defendants  in  suit  to  recover  a  farm  de- 
vised and  conveyed  by  plaintifTs  testator  to  defendants  held  to  have  waiv- 
ed any  right  to  jury  trial  by  treating  case  as  one  in  equity. 

2.  Jury  <@=>28(4)— Right  to  Jury  trial  can  be  waived  by  <Hral  consent. 

The  right  to  trial  by  jury  can  be  waived  by  oral  consent  in  open  court, 
as  well  as  by  writing. 

3.  Jury  <©=>28  (6) —Noticing  case  for  trial  by  court  does  not  deprive  defend- 

ants of  right  to  Jury  trial. 

Mere  noticing  of  a  case  for  trial  at  Special  Term  under  the  title  on 
the  calendar,   "Issues  of  Fact— Triable  by  the  Court,"  would  not,  in 
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and  of  itself,  be  sufficient  to  deprive  defendants  of  right  to  trial  by  Jury, 
If  they  were  otherwise  entitled. 

4.  Wills  <d=>7G8— Title  vested  In  devisee  wilbout  probate. 

Action  may  be  brought  in  equity  in  the  Supreme  Ck)urt  at  Special  Term 
to  establish  title  in  devisee  under  an  unprobated  will  and  to  set  aside  a 
later  will  and  deed  in  favor  of  defendants,  all  parties  interested  being  in 
court;  probate  of  the  vtUI  under  which  plaintiff  claims  not  being  essen- 
tial before  title  to  the  realty  involved  vested  in  him. 

5.  Wills  <ds»160(M)— Fraad  aiTeeting  testamentafy  act  vitiated  entire  instni- 


If  fraud  entered  into  in  the  testamentary  act  in  making  and  executing 
a  will,  the  entire  instrument  was  vitiated,  including  a  clause  whereby  a 
former  will  was  attempted  to  be  revoked. 

Appeal  from  Special  Term,  Allegany  Coimty. 

Action  by  the  Alfred  University  against  William  G.  Fracc^  and 
others,  impleaded,  etc.  From  a  judgment  for  plaintiff,  said  defendants 
appeal.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

James  O.  Sebring,  of  Coming,  for  appellants  Frace. 
Dawson  D.  Dickson,  of  Angelica,  in  pro.  per. 
Fred  A.  Robbins,  of  Hornell,  for  respondent. 

CLARK,  J.  Lydia  S.  Bridgeman,  whose  property  is  the  subject  of 
this  litigation,  an  aged  resident  of  Allegany  county  died  at  the  home 
of  defendants  Frace  on  the  8th  day  of  May,  1912.  Up  to  September, 
1911,  for  many  years,  she  had  lived  alone  on  a  farm  of  about  170 
acres  that  she  owned,  and  which  was  located  in  the  neighborhood  of 
the  Frace  farm.  Early  in  September,  1911  (about  September  3d) 
she  had  a  shock,  and  was  removed  to  the  home  of  defendants  Frace, 
and  remained  there  until  her  death.  On  her  farm  was  a  valuable 
timber  tract,  and  the  farm,  including  the  timber,  was  worth  $16,000 
or  better. 

On  the  Uth  of  September,  1911,  she  made  and  executed  a  will 
bequeathing  to  William  G.  Frace  $1,000,  beside  whatever  she  might 
owe  him  for  care  and  maintenance  at  the  time  of  her  death.  The 
residue  of  her  estate  she  devised  to  Alfred  University,  this  plaintiff, 
carrying  out  a  purpose  many  times  expressed  in  former  years,  and 
she  appointed  Judge  Reynolds,  the  surrogate  of  Allegany  county,  as 
executor  of  her  will.  On  December  16,  1911,  she  made  another  will, 
by  the  terms  of  which  she  bequeathed  her  property  to  defendants 
Reuben,  Ezra,  and  Samuel  Sanford,  and  defendants  William  G.  and 
Belle  Frace,  his  wife,  and  appointed  D.  D.  Dickson  executor  thereof. 

Neither  one  of  these  wills  was  ever  admitted  to  probate.  Miss 
Bridgeman  left  no  husband,  children,  brothers,  sisters,  or  decedents  of 
such.  Her  only  heirs  at  law  and  next  of  kin  were  cousins,  all  of  whom 
were  made  defendants  in  this  action.  In  January,  1912,  and  while  she 
was  still  at  the  home  of  defendants  Frace,  she  executed  and  delivered  to 
them  a  deed  of  this  farm,  which  comprised  practically  all  her  property. 

Plaintiif  began  this  action  April  4,  1913,  and  asked  that  it  be  ad- 
judged the  owner  of  the  said  Lydia  S.  Bridgeman's  farm,  and  entitled 
to  the  possession  thereof;  that  the  will  of  December  16,  1911,  and  the 
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deed  to  defendants  Frace  of  January  22,  1912,  be  declared  fraudulent 
and  void,  and  that  the  subsequent  contracts  made  by  Frace  for  the  sale 
of  the  timber  in  question,  be  declared  void,  and  that  plaintiff  recover  of 
defendants  Frace  $2,000  for  withholding  the  property,  and  that  it  re- 
cover from  defendants  Frace,  StuU,  and  Fray  the  value  of  tlie  timber 
which  had  been  cut  and  removed  from  the  property.  AU  answering 
defendants, .except  those  who  purchased  the  timber,  demanded  affirm- 
ative equitable  relief,  and' the  complaint  as  to  the  purchasers  of  the 
timber  was  dismissed  on  the  trial. 

The  action  was  treated  all  the  way  through,  and  was  tried,  as  an 
action  in  equity,  and  plaintiff  recovered  judgment  in  and  by  which  it 
was  adjudged  that  the  will  of  December  11,  1911,  and  the  deed  of  Jan- 
uary 22,  1912,  to  defendants  Frace,  be  set  aside  as  fraudulent  and 
void;  that  plaintiff  recover  of  defendants  Frace  the  real  property 
in  question,  and  $11,000  they  had  received  from  the  timber  cut  there- 
from, and  damages  for  withliolding  the  property.  No  appeal  was 
taken  by  any  defendants,  excepting  Frace  and  wife,  and  Dickson,  exec- 
utor under  the  second  will. 

Defendants  Frace  ask  that  this  judgment  be  reversed  on  several 
grounds,  the  principal  ones  being :  First,  that  the  trial  court  erred  in 
refusing  to  grant  them  a  trial  by  jury.  Second,  that  plaintiff  could 
not  maintain  this  action,  and  that  the  Supreme  Court  had  no  juris- 
diction thereof. 

The  action  had  been  noticed  for  trial  for  several  terms-  of  court  in 
Allegany  county  by  all  parties  who  had  pleaded,  prior  to  January,  1917, 
and  always  noticed  as  an  equity  action.  In,  Allegany  county,  where 
the  action  was  triable,  equity  causes  are  heard  in  connection  with  the 
Trial  Terms ;  that  is,  there  are  scheduled  in  the  same  calendar  actions 
at  law  and  equity  causes.  This  case  was  placed  on  the  equity  calendar 
for  the  January,  1917,  term  of  court,  and  was  noticed  for  trial  by  all 
parties,  and  was  listed  in  the  calendar  following  the  law  calendar  un- 
der the  title  "Issues  of  Fact— Triable  by  the  Court." 

M.  B.  Jewell  was  attorney  of  record  for  defendants  Frace,  and  no- 
ticed the  case  for  that  term  as  an  equity  cause,  as  disclosed  by  the 
calendar.  At  several  previous  terms  of  court,  when  Mr.  Jewell  was 
not  present,  Mr.  Mcintosh,  a  member  of  the  Allegany  county  bar, 
represented  him  on  the  call  of  the  calendar,  and  arranged  his  cases. 
At  the  January  term,  1917,  plaintiff  was  ready  for  trial.  Mr.  Jewell 
was  not  present,  but  was  represented  by  Mr.  Mcintosh,  who  had 
also  represented  the  Fraces  several  times  in  this  and  other  litigations, 
and  there  was  talk  in  open  court  that  this  case  should  be  tried  the  sec- 
ond week  of  the  term,  after  the  jury  cases  were  disposed  of.  Mr. 
Mcintosh,  representing  defendants  Frace,  and  the  attorney  of  record, 
Mr.  Jewell,  stated  that,  owing  to  the  illness  of  the  father  of  Mr.  Frace, 
he  could  not  try  the  case  the  second  week,  and  suggested  that  after 
the  jury  cases  were  disposed  of,  and  the  jury  discharged,  the  equity 
term  be  adjourned  to  a  later  date,  and  March  25th  was  agreed  to  by 
all  parties  as  the  time  to  which  the  equity  branch  be  adjourned,  when 
the  trial  would  proceed.  The  equity  branch  of  the  court  was  ad- 
journed accordingly,  and  later  further  adjourned  by  consent  to  June 
25,  1917,  at  Belmont,  where  the  trial  was  commenced.    On  that  date 
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the  defendants  Frace  were  for  the  first  time  represented  by  counsel 
who  had  not  previously  appeared  in  the  case.  When  court  convened 
June  2Sth  the  case  was  called,  and  counsel  for  Frace  moved  to  dismiss 
the  'complaint,  and  the  motion  was  denied.  After  that  he  demanded 
a  jury  trial,  which  was  refused. 

[1]  From  the  foriegoing  history  of  what  took  place  in  this  litiga- 
tion from  the  January,.  1917,  term  onward,  it  is  plain  that,  even  if 
defendants  Frace  had  been  entitled  to  a  jury  trial,  they  waived  it  by 
the  previous  proceedings.  Section  1009  of  the  Code  of  Civil  Proced- 
ure points  out  how  trial  by  jury  may  be  waived,  but  it  does  not  say 
that  it  cannot  be  waived  in  any  other  way,  and  the  methods  pointed 
out  in  section  1009  are  not  exclusive.  Mackellar  v.  Rogers,  109  N.  Y. 
468, 17  N.  E.  350,  24  Cyc.  155. 

[2]  The  right  to  trial  by  jury  can  be  waived  by  oral  consent  in 
open  court,  as  well  as  bv  writing.  24  Cyc.  149-155;  Third  National 
Bank  v.  Shields,  55  Hun,  274,  8  N.  Y.  Supp.  298;  Boyd  v.  Boyd,  12 
Misc.  Rep.  119,  33  N.  Y.  Supp.  74. 

[3]  The  mere  noticing  the  case  for  trial  at  Special  Term  would 
not,  in  and  of  itself,  be  sufficient  to  deprive  defendants  of  the  right  to 
trial  by  jury,  if  they  were  otherwise  entitled  thereto;  but  the  pro- 
ceedings in  this  case  show  clearly  and  conclusively  that  all  parties  un- 
derstood this  to  be  an  equity  cause,  all  proceeded  on  that  theor}^,  and 
when  the  term  was  adjourned  after  the  jury  was  discharged,  at  the 
request  of  counsel  representing  defendants  Frace,  the  case  to  be  taken 
up  by  the  court  at  the  adjourned  date,  they  will  be  deemed  to  have 
waived  any  right  to  a  trial  by  jury,  if  such  right  ever  existed,  and 
the  trial  justice  properly  refused  the  request  for  the  jury  trial. 

Did  the  court  at  Special  Term  have  jurisdiction  to  entertain  and  try 
this  case?  Defendants  Frace  strongly  urge  that  the  court  was  with- 
out such  jurisdiction.  It  must  be  understood  that  this  action  was  not 
brought  to  probate  a  will,  but  to  establish  title  to  this  farm  in  the  plain- 
tiff as  devisee  under  the  will  of  September  11, 1911,  and  to  set  aside  the 
second  will  and  the  deed  to  defendants  Frace  under  which  they  were 
in  possession  of  the  Bridgeman  farm  and  claimed  title  to  it. 

The  case  of  Norris  v,  Norris,  32  Hun,  175,  is  a  leading  case  to 
sustain  plaintiff's  theory  that  the  action  cah  be  maintained  in  the  Su- 
preme Court  by  a  devisee  under  an  unprobated  will.  I  do  not  find  a 
case,  and  none  has  been  cited,  which  disturbs  the  conclusions  of  the 
court  in  that  case,  where  the  action  is  brought  by  a  devisee  under  an 
unprobated  will  disposing  of  real  property.  In  that  case  plaintiffs,  leg- 
atees and  devisees  under  an  unprobated  will,  brought  an  action  to 
set  aside  a  subsequent  transfer  of  the  property  devised  to  them  by  the 
will.  It  was  held  that  the  action  could  be  maintained ;  the  court  say- 
ing, Justice  Daniels  writing : 

"Even  if  the  will  had  been  proved,  ♦  •  •  relief  could  not  have  been  ob- 
tained by  any  proceeding  in  the  Surrogate's  Court  by  the  plaintiffs.  They 
would  still  have  been  obliged  to  bring  an  action  in  another  court  having  ju- 
risdiction over  the  subject,  to  set  aside  what  are  alleged  by  them  to  have  been 
unlawful  conveyances  of  the  property  of  the  testatrix  obtained  by  the  defend- 
ant in  violation  of  their  rights.  The  proof  of  the  will  would  simply  have  aid- 
ed them  so  far  as  to  enable  them  to  read  it  in  evidence  without  further  proof 
on  the  trial.  Beyond  that,  proving  it  before  the  surrogate  would  have  been 
of  no  possible  benefit  to  them." 
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In  Other  words,  as  was  held  in  Corley  v.  McEImeel,  149  N.  Y,  228, 
43N.  E.628: 

"Title  vests  in  the  devisee  by  virtue  of  the  instrument,  itself  unaided  by  its 
probate." 

See  Lambden  v.  Thompson, '173  App.  Div.  267, 159  N.  Y.Supp.  242, 40 
Cyc.  1226,  1995 ;  Carr  v.  Anderson,  6  App.  Div.  6,  39  N.  Y.  Supp.  746. 

[4]  The  case  of  Anderson  v.  Anderson,  112.N.  Y.  104, 19  N.  E.  427, 
2  L.  R.  A.  175,  relied  upon  by  defendants  Frace,  is  not  an  authority 
to  control  the  situation  here,  for  it  was  a  very  different  kind  of  an  ac- 
tion. That  action  was  brought  to  establish  a  will,  and  for  no  other 
purpose.  This  action  is  brought  in  equity,  to  establish  title  in  a  dev- 
isee under  an  unprobated  will,  and  to  set  aside  a  later  will  and  deed, 
and,  as  has  already  been  pointed  out,  probate  is  not  at  all  essential 
before  title  to  real  property  vests  in  the  devisee.  Corley  v.  McEImeel, 
149  N.  Y.  228,  43  N.  E.  628;  Wallace  v.  Payne,  14  App.  Div.  597,  43 
N.  Y.  Supp.  1119;  Irving  v.  Bruen,  110  App.  Div.  558,  97  N.  Y.  Supp. 
180;  Lambden  v.  Thompson,  173  App.  Div.  267,  159  N.  Y.  Supp.  242. 

The  case  of  Irving  v.  Bruen,  supra,  is  ample  authority  to  sustain 
plaintiff's  theory  that  this  court,  exercising  its  equitable  powers,  where 
all  parties  interested  are  in  court,  can  take  hold  of  the  aggregated  facts, 
and  determine  the  rights  of  the  parties,  and  set  aside  both  the  subse- 
quent will  and  deed  in  the  same  action,  if  the  facts  warrant  it  That 
action  was  brought  by  an  heir  at  law  to  set  aside  an  unprobated  will 
and  a  deed,  because  of  lack  of  mental  capacity  and  undue  influence. 
Plaintiff  was  successful.  The  court  held  that  it  was  not  necessary  to 
wait  for  probate  in  Surrogate's  Court  and  then  bring  the  action.   It  said: 

"To  set  aside  the  deed  an  action  in  equity  is  necessary.  It  would  be  a  cum- 
bersome practice  which  would  require  an  action  to  set  aside  a  deed  and  a 
second  action  after  the  will  had  been  probated  to  set  aside  the  will.  Real 
estate  passes  under  a  will  from  the  death  of  the  testator  without  probate." 

It  must  not  be  overlooked  that  in  this  case  defendants  Frace  attempt 
to  hold  the  real  estate  in  question  under  a  deed,  and  not  under  a 
will.  Manifestly  the  Surrogate's  Court  could  not  afford  plaintiff  re- 
lief by  setting  aside  that  deed.  That  action  would  have  to  be  brought 
for  equitable  relief  in  the  Supreme  Court,  and  the  Irving-Bruen  Case, 
supra,  holds  squarely  that^proceedings  to  set  aside  the  will  and  deed 
should  be  joined  in  one  action.  In  that  case  plaintiff  was  an  heir  at 
law,  while  here  the  plaintiff  is  a  devisee;  but  so  long  as  it  gets  its 
title  from  the  will  itself,  and  not  from  the  probate,  I  cannot  see  why  it 
cannot  maintain  the  action  as  effectually  as  if  it  had  been  an  heir  in- 
stead of  a  devisee.  Le  Brantz  v.  Conklin,  39  Misc.  Rep.  715,  80  N.  Y. 
Supp.  967;  Adams  v.  Swift,  169  App.  Div.  802,  155  N.  Y.  Supp.  873. 
If  plaintiff  had  offered  the  will  of  September,  1911,  for  probate,  it 
could  not  have  brought  in  defendants  Frace,  for  they  were  not  heirs 
at  law  or  next  of  kin  of  decedent;  and  if  the  second  will  had  been 
probated,  plaintiff  could  not  have  been  brought  into  that  proceeding  for 
a  like  reason.  Code  Civ.  Proc.  §  2615,  as  amended  by  Laws  1905,  c. 
438,  now  Code  Civ.  Proc.  §  2610,  as  added  by  Laws  1914,  c.  443. 

Any  decree  of  the  Surrogate's  Court  would  not  have  been  binding 
on  those  who  were  not  made  parties  to  the  proceeding.  It  would 
seem,  therefore,  that  the  method  adopted  by  plaintiff  to  bring  all  in- 
terested parties  into  court  in  an  equity  action  was  a  sufficient  and 
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effectual  way  for  adjusting  the  rights  and  interests  of  all  parties  to  this 
controversy.  The  provision  of  the  Code  (section  2538  et  seq.)  provid- 
ing for  jury  trials  in  Surrogate's  Courts  would  not  be  an  obstacle  in  the 
way  of  maintaining  this  action.  Those  provisions  were  enacted  in 
1914  (Chapter  443,  Laws  1914),  and  became  effective  September  1, 
1914.  This  action  was  begun  before  that,  on  the  4th  day  of  April,  1913, 
and  pending  actions  were  unaffected  by  the  express  provisions  of  sec- 
tion 2771  of  the  Code,  as  added  by  that  act.  This  action  was  penditig 
when  the  act  of  1914  took  effect,  and  was  therefore  unaffected  by  its 
provisions.  The  amendment  to  section  2771  of  the  Code  made  by  chap- 
ter 274  of  the  Laws  of  1915,  providing  that  *'the  provisions  of  this 
chapter  relating  to  the  trial  by  jury  of  controverted  questions  of  fact 
shall  apply  to  all  such  pending  actions  or  special  proceedings,"  was  pass- 
ed and  took  effect  on  April  13,  1915.  While  this  amendment  may  have 
permitted  a  trial  of  issues  by  surrogate,  the  amended  action  did^not 
seem  to  prevent  the  trial  of  uie  pending  action. 

[5]  The  trial  court  has  held  tfiat  Miss  Bridgeman's  will  of  Decem- 
ber 11,  1911,  was  procured  by  fraud  and  undue  influence,  and  has 
set  it  aside.  It  set  aside  the  Frace  deed  for  like  reasons.  If  fraud 
entered  into  the  testamentary  act  of  making  and  executing  the  De- 
cember will,  the  entire  instrument  was  vitiated,  including  the  clause 
whereby  the  former  will  was  attempted  to  be  revoked.  Both  conclu- 
sions of  the  court  as  to  the  December  will  and  January  deed  being 
the  result  of  fraud  and  undue  influence  were  based  on  findings  of  fact 
supported  by  sufficient  evidence.  The  will  of  September  11,  1911, 
was  duly  made  and  executed,  as  the  court  has  found,  and  was  never 
legally  revoked,  and,  on  the  death  of  Miss  Bridgeman,  plaintiff,  as 
devisee  under  that  will,  became  the  owner  of  the  farm  in  question,  and 
as  such  is  entitled  to  the  equitable  relief  granted  by  the  trial  court 

I  therefore  recommend  that  the  judgment  be  affirmed,  with  costs. 
All  concur. 


(183  App.  Div.  273)  - 

NEW  YORK  CENT.  R.  CO.  v.  MIDDLEPORT  GAS  ft  ELECTRIC  UGHT  CO.* 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  6,  1920.)  ^ 

1.  Railroads  ^=>5— Subject  to  Legisdature^s  reserved  powers. 

In  granting  charter  to  a  railroad  company,  Legislature  did  not  relin- 
quish its  powers,  reserved  under  Const,  art.  8,  f  1,  to  alter  or  suspend  it. 

2.  Eminent  domain  ^=»86— Railroad  may  be  required  without  compensation 

to  aUaw  streets  to  be  laid  out  across  trades. 

Railroads  may  be  required  without  compensation  to  allow  streets  and 
highways  to  be  laid  out  and  used  by  the  public  across  their  tracks. 

3.  Constitutional  law  ^^63  (2) — ^Reserved  powers  of  state  can  be  delegated  to 

municipalities. 

The  state,  haying  foil  authority  and  power  over  public  highways  in  the 
commonwealth,  can  delegate  its  reserved  powers  as  to  their  control  to 
municipal  authorities,  to  act  for  and  represent  it. 

4.  Municipal  eorpontioiM  «=»680,  681  (5)— Granting  frandilse  to  electric  com- 

pany perfoimance  of  legislative  act. 

In  granting  franchise  to  an  electric  light  and  power  comimuy  to  use 
highways  for  coaducting  and  distributing  electricity,  municipal  authorities 
merely  performed  a  legislative  act  in  place  of  the  Legislature  itself. 

•Motions  for  reargument  and  for  leave  to  appeal  to  Court  of  Appeals  denied  —  App.  Dlv. 
— ,  184  N.  y.  Supp.  939. 
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5.  Electricity  ^=^4 — Use  of  street  for  ligfatin^  is  f mr  »  street  purpose. 

Street  and  highway  lighting  is  an  aid  to  the  public  iri  traveling  in  the 
nighttime,  and  therefore  such  use  of  a  street  is  strictly  for  a  street 

6.  Railroads  ^=»77 — Cannot  complain  of  use  by  electric  company  of  highway 

crossing  tracks. 

A  railroad  company  chartered*  by  the  state,  subject  to  reserved  powers, 
under  Const,  art.  8,  §  1,  to  alter  or  suspend  the  charter,  cannot  complain 
that  an  electric  light  and  power  company  pursuant  to  franchise  granted 
by  a  municipality  and  approved  by  the  Public  Service  Commission,  has 
occupied  with  its  poles  and  wires  a  highway  crossing  the  railroad's  tracks ; 
none  of  the  electric  company's  poles  being  on  the  railroad's  right  of  way, 
and  the  wires  being  80  feet  above  its  rails. 

Action  by  the  New  York  Central  Railroad  Company  against  the 
Middleport  Gas  &  Electric  Light  Company.  Judgment  directed  for 
defendant.  • 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Maurice  C.  Spratt,  of  Buffalo  (Howard  R.  Sturtevant,  of  Buffalo,  of 
counsel),  for  plaintiff: 

Strebel,  Corey,  Tubbs  &  Beals,  of  Buffalo  (Paul  P.  Cohen,  of  Buffa- 
lo, on  the  brief,  and  Warren  Tubbs,  of  Buffalo,  of  counsel),  for  de- 
fendant. 

CLARK,  J.  This  action  was  submitted  on  an  agreed  statement  of 
facts,  in  pursuance  of  sections  1279  and  1280  of  the  Code  of  Civil 
Procedure.  Plaintiff  is  a  domestic  railroad  corporation  organized  un- 
der the  laws  of  this  state,  and  defendant  is  a  domestic  corporation 
organized  under  and  by  virtue  of  the  Transportation  Corporations  Law 
(Consol.  Laws,  c.  63).  Defendant  is  organized  for  the  purpose  of 
manufacturing,  selling,  transmitting,  supplying,  and  using  electricity 
for  light,  heat  and  power  and  for  lighting  streets,  public  parks  and 
places  and  public  and  private  buildings  in  certain  towns  and  villages 
in  the  state  of  New  York,  and  particularly  in  the  town  of  Royalton  and 
the  village  of  Middleport,  where  its  office  and  principal  place  of  busi- 
ness are  located.  The  town  of  Royalton  is  a  municipal  corporation, 
subject. to  the  provisions  of  the  Town  Law  (Consol.  Laws,  c.  62), 
and  the  village  of  Middleport  is  a  municipal  corporation,  subject  to 
the  provisions  of  the  Village  Law  (Consol.  Laws,  c.  64). 

Plaintiff  owns  and  operates  a  steam  railroad  passing  through  the 
town  of  Royalton  in  an  easterly  and  westerly  direction,  and  at  a  point 
in  said  town  its  railroad  intersects  a  north  and  south  highway  known 
as  the  "Hines  road."  At  the  point  of  intersection  the  railroad  right  of 
way  is  four  rods  wide,  and  the  "Hines  road"  is  also  four  rods  in  width 
at  that  point.  The  plaintiff's  right  of  way  was  acquired  in  185L  The 
portion  lying  on  one  side  of  the  center  line  of  the  highway  was  ac- 
quired by  purchase,  and  that  lying  on  the  other  side  of  the  center  line 
of  the  highway  was  acquired  by  condemnation  proceedings,  said  lands 
being  acquired  by  plaintiff's  predecessor  in  title,  and  plaintiff  has 
succeeded  to  those  rights  and  property,  and  since  1851  plaintiff  or  its 
predecessors  have  been  in  possession  of  the  parcels  of  land  thus  ac- 
quired, operating  the  railroad  over  them,  subject  to  the  existence  of 
the  *Hines  road"  at  the  point  of  intersection. 
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On  April  21,  1910,  the  municipal  authorities  of  the  town  of  Royal- 
ton  granted  to  defendant  a  franchise  to  lay,  erect,  and  construct  suitable 
wires,  poles,  pipes,  or  other  fixtures  in  the  public  streets  of  said  town 
for  conducting  and  distributing  electricity,  and  December  1,  1910, 
the  Public  Service  Commission,  Second  District,  duly  approved  of  said 
franchise,  and  defendant  thereupon  proceeded  to  construct  its  electric 
transmission  line  along  certain  highways  in  the  town  of  Royalton 
for  conducting  and  distributing  electricity.  It  constructed  a  2300- 
volt  transmission  line,  consisting  of  three  wires  supported  by  poles 
along  the  westerly  side  of  "Hines  road"  in  said  town  of  Royalton,  and 
between  the  westerly  side  of  said  road,  and  the  center  line  thereof. 
The  said  transmission  line  crossed  over  plaintiff's  right  of  way  within 
the  limits  of  said  highway.  This  construction  was  without  plaintiff's 
consent,  and  without  paying  or  offering  to  pay  plaintiff  any  compensa- 
tion therefor. 

None  of  the  poles  or  other  structures  supporting  defendant's  wires 
are  erected  within  the  boundaries  of  plaintiff's  right  of  way  at  the  point 
in  question,  and  the  wires  are  suspended  in  the  highway  over  plain- ' 
tiff's  right  of  way  thirty  feet  above  the  rails.  Defendant's  said  trans- 
mission line  is  maintained  and  used  in  connection  with  conducting  elec- 
tricity from  its  central  source  of  supply  in  the  village  of  Middleport 
westerly  and  southerly  in  order  that  it  may  be  distributed  to  its  custom- 
ers in  the  town  of  Royalton,  who  reside  south  of  plaintiff's  railroad, 
and  who  take  electricity  for  lighting  their  houses,  the  operation  of  small 
motors,  and  other  domestic  and  commercial  purposes;  but  these  three 
wires,  as  now  strung  over  plaintiff's  right  of  way  at  the  "Hines  road" 
crossing,  are  not  at  present  used  by  defendant  to  transmit  electricity 
for  lighting  public  streets,  highways,  parks,  or  other  public  places,  but 
such  street  lighting  and  lighting  public  parks  and  places  are  among  the 
objects  and  purposes  for  which  the  defendant  was  incorporated. 

The  question  to  be  determined  here  is  whether  or  not  plaintiff  is 
entitled  to  judgment  that  possession  of  the  premises  in  the  town  of  Roy- 
alton, fully  described  in  the  complaint,  and  at  a  point  where  the  plain- 
tiff's right  of  way  and  the  "Hines  road"  intersect,  be  delivered  to 
plaintiff,  and  that  defendant's  wires  be  removed,  or  whether  defendant 
is  entitled  to  judgment  denying  to  plaintiff  the  relief  it  demands  in  this 
action.  It  is  conceded  that  none  of  the  poles  on  which  defendant's 
transmission  line  is  suspended  are  on  plaintiff's  right  of  way,  and  that 
the  wires  are  30  feet  above  plaintiff's  rails,  so  no  part  of  defendant's 
line  interferes  in  the  slighest  degree  with  plaintiff's  operation  of  its 
railroad. 

[1]  Plaintiff  relies  on  the  case  of  Post  v.  Suffolk  Light,  lleat  & 
Power  Company,  77  Misc.  Rep.  369, 136  N.  Y.  Supp.  401,  which  holds 
that,  when  the  title  to  the  fee  of  a  public  highway  is  in  an  abutting  own- 
er, he  can  maintain  an  action  against  an  electric  light  company  to  re- 
strain the  use  of  the  highway  for  purposes  inconsistent  with  uses  to 
which  the  streets  are  subjected.  That  action  was  brought  by  individual 
abutting  owners,  and  we  think  a  different  rule  applies  where  the  abut- 
ting owner  is  a  railroad  corporation,  holding  its  property  for  a  particu- 
lar purpose.    In  the  Post  Case  the  poles  were  in  the  highway,  but  on 
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lands  owned  by  plaintiffs,  subject  to  its  use  for  highway  purposes. 
In  the  case  at  bar  none  of  the  poles  are  on  plaintiff's  right  of  way. 
Plaintiff  holds  the  property  in  question  for  the  maintenance,  construc- 
tion, and  accommodation  of  its  railroad.  It  has  no  greater  rights  and 
privileges  than  those  granted  by  its  charter.  In  granting  the  charter, 
the  Legislature  did  not  relinquish  its  reserved  powers  to  alter  or  sus^ 
pend  it.    Constitution,  art.  8,  §•  1. 

[21  In  other  words,  the  charter  granted  to  a  railroad  ls«  subject  to 
regulation  by  the  Legislature  which  granted  it.  It  has  long  been  the 
law  in  this  state  that  railroads  might  be  required  without  compensation 
to  allow  streets  and  highways  to  be  laid  out  and  used  by  the  public 
across  the  railroad  tracks.  Albany  Northern  R.  R.  v.  Brownell,  24  N. 
Y.  345.  Boston  &  Albany  R.  R.  v.  Greenbush,  52  N.  Y.  510.  The 
title  of  the  plaintiff  to  the  land  in  question  is  limited  to  the  public  use 
of  operating  a  railroad.  The  use  of  the  highway  by  defendant  for  its 
transmissions  line,  under  the  franchise  granted  to  it  by  the  municipal 
authorities,  and  approved  by  the  Public  Service  Commission,  in  no  way 
*  interferes  with  plaintiff's  operation  of  its  railroad.  Its  property  is 
not  taken  away  or  interfered  with  to  its  detriment.  It  still  has  the  full 
use  of  its  railroad  right  of  way  for  all  the  purposes  of  operating  its 
road,  ind  that  is  the  purpose  for  which  it  was  acquired  from  the 
original  owners. 

[3]  The  granting  of  the  franchise  to  defendant  by  the  municipal 
authorities  was  merely  exercising  one  of  the  reserved  powers  of  the 
Legislature.  The  state  has  full  authority  and  power  over  the  public 
highways  in  the  commonwealth.  It  can  delegate  its  reserved  powers  as 
to  the  control  of  the  highways  to  municipal  authorities,  who  act  for  and 
represent  it. 

[4]  In  granting  the  franchise  to  defendant  the  municipal  authorities 
merely  performed  a  legislative  act  in  place  of  the  Legislature  itself. 
Consumers'  Gas  &  Electric  Light  Co.  v.  Congress  Spring  Co.,  61  Hun, 
133,  15  N.  Y.  Supp.  624;  Mayor  v.  Third  Avenue  Railroad,  1  N.  Y. 
Supp.  397;^  Palmer  v.  Larchmont  Elec.  Co.,  158  N.  Y.  231,  52  N.  E. 
1092,  43  L.  R.  A.  672.  While  it  may  be  conceded  that  the  placing  of 
electric  poles  and  wires  in  a  highway  imposes  on  it  an  additional  bur- 
den, still  a  railroad  company,  when  its  business  is  not  interfered  with 
by  the  erection  of  such  poles  and  wires,  is  not  in  a  position  to  complain, 
and  it  must  yield  to  the  convenience  of  the  public  in  the  matter  of  a 
franchise  granted  by  the  municipal  authorities  to  an  electric  light  com- 
pany, so  that  it  can  supply  its  customers  lying  on  the  side  of  the  rail- 
road opposite  where  its  principal  plant  is  situated,  and  where  it  gen- 
erates its  power,  to  the  end  that  streets  can  be  lighted  if  and  when  de- 
sired, and  the  people  have  the  advantage  of  electricity  for  their  streets 
and  homes,  and  for  commercial  and  business  purposes. 

[6]  While  it  does  not  appear  that  at  the  present  time  defendant  is 
supplying  electricity  to  light  the  *'Hines  road,"  still  it  is  fair  to  assume 
that  such  use  is  contemplated,  as  that  is  one  of  the  purposes  for  whij:h 
it  was  organized.    Street  and  highway  lighting  is  an  aid  to  the  public  in 

1  Reported  in  full  In  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  48  Hun,  621. 
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traveling  upon  the  highways  in  the  nighttime,  and  when  so  used  it  would 
be  strictly  for  a  street  purpose.  Osborne  v.  Auburn  Tel.  Co.,  189  N* 
Y.  397,  82  N.  E.  428  (opinion). 

The  plaintiff  obtained  its  charter  from  the  Legislature,  but  subject 
to  legislative  regulation  and  control.  The  Legislature,  exercising  one 
of  its  reserved  powers,  acting  through  the  municipal  authorities,  grant- 
ed a  franchise  to  defendant  to  construct  its  transmission  line  over  a 
public  highway,  and  that  authority  has  been  approved  by  the  Public 
Service  Commission,  and  acting  under  that  franchise,  in  the  construc- 
tion of  its  lines  it  took  no  property  from  plaintiff,  and  in  no  way  inter- 
fered with  its  business.  The  public  will  be  convenienced  by  the  con- 
tinuance of  defendant's  electric  line,  and  plaintiff  will  in  no  way  be 
damaged  or  restricted  in  the  use  of  its  property.  It  stands  in  a  dif- 
ferent position  from  an  individual  abutting  property  owner,  who  owns 
the  fee  of  the  highway  subject  only  to  the  easement  of  the  public  to 
use  it  for  traveling  purposes.  • 

[6]  Plaintiff  holds  its  property  for  a  particular  purpose — the  opera- 
tion of  its  railroad.  That  operation  not  being  interfered  with  by  de- 
fendant operating  under  its  franchise,  it  must  be  held  that  plaintiff's" 
rights  at  tihe  point  in  question  are  not  exclusive,  and  therefore  it  can- 
not restrain  defendant  from  the  use  of  the  highway  at  the  point  in 
question  acting  under  the  franchise  granted  to  it  by  the  municipal  au- 
thorities. 

It  is  our  conclusion  that  under  the  conceded  fkcts  defendant  is  en- 
titled to  judgment  refusing  the  relief  demanded  by  plaintiff,  but  in  view 
of  the  terms  of  the  submission,  it  will  be  without  costs. 

Judgment  directed  for  the  defendant  upon  the  submission  without 
costs.    All  concur. 


(193  App.  Div.  236) 

WOOD  et  aL  V.  DOCK  &  MILL  GO. 

(Supreme  Ck)iirt,  Appellate  Division,  Fourth  Department.     July,  1920.) 

1.  Execution  ^=»420^,  New,  vol.  10  Key-No.  Series^FtncBiig  of  implied  em- 
pioyment  of  jaclBineiit  debtor  for  reasonable  value  of  serviees  beld  sus- 
tained. 

Evidence  in  action  by  a  judgment  creditor  under  Code  Civ.  Proc.  S 
1391,  as  amended,  to  recover  earnings  of  Judgment  debtor  because  of 
failure  of  defendant  to  make  payment  to  the  bolder  of  the  garnishee  exe- 
cution,  held  to  sustain  finding  that  the  judgment  debtor  was  in  defend- 
ant's employ,  under  contract  implied  by  law,  whereby  defendant  obligated 
itself  to  pay  blm  the  fair  and  reasonable  value  of  his  services,  and  that 
such  value  from  the  date  of  issuance  of  execution  to  the  commencement 
of  the  action  was  at  least  of  a  specified  amount. 

t.  Execution  ^@»420^,  New,  ¥<d.  10  Key-No.  Series— Extent  of  Uea  of  gai^ 
nishee  execution  on  earnings  of  Judgment  debtor. 

Under  Ck)de  Civ.  Proc.  §  1391,  as  amended,  a  garnishee  execution  be- 
comes a  Uen  on  the  earnings  due  oi:  to  become  due  to  a  judgment  debtor, 
in  excess  of  $12  per  week,  to  the  extent  of  10  per  cent,  thereof. 

^=»For  otber  cases  sm  same  topic  &  KBT-NXTMBBR  in  all  Key-Numbered  Digests  it  Indexes 
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3.  Execution  ^=>i20li.  New,  vol.  10  Key-No.  S^e»— Reiwdtaable  value  of 

servfceB  held  gubjeet  of  garnishee  execution. 

Earnings  under  an  implied  contract  of  employment  for  reasonable  value 
of  services  may  be  the  subject  of  a  garnishee  execution,  under  Ck>de  Civ. 
Proc.  §  1391,  as  amended. 

4.  Execution  ^=>i20li,  New,  vol.  10  Key-No.  Series--Action  on  failure  to  pay 

on  garnishee  execution  held  one  at  law. 

An  action  under  Code  Civ.  Proc.  §  1891,  as  amended,  by  a  judgment 
creditor  against  the  employer  of  the  judgment  debtor,  who  failed  to 
make  payment  on  garnishee  execution,  is  an  action  at  law. 

5.  Master  and  servant  ^s>74— Compensation  is  payable  presently,  when  time 

not  fixed. 

No  time  for  payment  of  compensation  being  fixed  by  implied  contract 
of  employment  for  reasonable  value  of  services,  it  was  presently  payable. 

6.  Execution  ^=>iZOH,  New,  vol.  10  Key-No.  Serie^^Tfanes  fixed  for  payment 

in  order  for  garnishee  execution  held  reasonable. 

Fixing,  in  the  order  for  garnishee  execution,  under  Code  Civ.  Proc.  § 
1391,  as  amended,  the  end  of  periods  of  six  months  as  the  times  of  payment 
to  the  judgment  creditor  of  a  percentage  of  the  earnings  to  become  due 
to  the  judgment  debtor,  held  reasonable. 

Appeal  from  Trial  Term,  Niagara  County. 

Action  by  Allen  C.  Wood  and  another  against  the  Dock  &  Mill  Com- 
pany. From  a  judgment  for  plaintiff,  entered  on  a  decision  of  the  court 
on  a  trial  without  a  jury,  defendant  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

S.  Wallace  Dempsey  and  Dempsey,  Tuttle,  Rice  &  Fogle,  all  of  Lock- 
port,  for  appellant. 

Frank  Gibbons  and  Gibbons  &  Pottle,  all  of  Buffalo,  for  respondents. 

DE  ANGELIS,  J.  The  action  was  brought  by  the  plaintiffs,  judg- 
ment creditors,  against  the  defendant,  the  alleged  employer  of  the  judg- 
ment debtor,  to  recover  from  the  defendant  the  earnings  of  the  judg- 
ment debtor  to  the  extent  of  10  per  centum  thereof  over  and  above  $12 
per  week,  alleged  to  have  been  secured  under  the  lien  of  an  execution 
issued  pursuant  to  section  1391  of  the  Code  of  Civil  Procedure,  be- 
cause of  the  failure  of  the  defendant  to  pay  the  10  per  cent,  upon  de- 
mand to  the  sheriff  holding  the  execution.  The  defense  was  that 
the  defendant,  neither  at  the  time  of  the  service  of  the  execution  upon 
it  had  nor  has  it  had  at  any  time  since,  any  moneys  in  its  hands  being 
or  representing  the  earnings  of  the  judgment  debtor.  The  facts  are 
these : 

The  defendant,  Dock  &  Mill  Company,  is  a  domestic  corporation  or- 
ganized in  August,  1908,  with  a  capital  stock  of  $25,000,  divided  into 
250  shares,  of  $100  each.  Later  the  capital  stock  was  increased,  and 
at  the  time  of  the  trial  the  capital  stock  was  $100,000,  divided  into  1,000 
shares,"  of  $100  each.  Of  this  capital  stock  $49,400  had  been  issued, 
all  of  which,  except  two  shares,  was  owned  by  Sarah' L.  Smith,  the 
wife  of  Mason  M.  Smith,  the  judgment  debtor.  Mason  M.  Smith 
never  was  a  stockholder,  director,  or  officer  of  the  corporation.  He 
was,  however,  the  manager  of  the  corporation  and  the  chief  producing 

^=:9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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factor  in  its  business  from  the  time  of  its  organization  down  to  the 
time  of  the  trial.  The  office  and  principal  place  of  business  of  the 
corporation  were  at  North  Tonawanda,  in  the  county  of  Niagara,  and 
state  of  New  York,  and  the  business  of  the  corporation  was  the  opera- 
tion of  a  planing  mill  and  buying  and  selling  lumber. 

Prior  to  the  organization  of  the  corporation,  Mason  M.  Smith  had 
been  engaged  in  business  and  had  failed,  and  there  were  judgments 
agakist  him,  including  the  judgment  upon  which  this  action  is  basM. 
On  the  22d  day  of  May,  1911,  a  judgment  in  the  Supreme  Court  in 
favor  of  the  plaintiffs  and  against  Mason  M.  Smith,  upon  his  confes- 
sion, was  entered  and  duly  docketed  in  tlie  office  of  the  clerk  of  the 
county  of  Niagara.  An  execution  dated  May  20,  1913,  issued  upon  the 
judgment,  was  duly  returned  wholly  unsatisfied.  Thereafter,  and  on 
the  5th  day  of  .September,  1913,  an  order  was  made  for  the  examina- 
tion of  the  judgment  debtor  before  a  referee  in  supplementary  pro- 
ceedings, and  he  was  examined  thereunder  on  the  11th  and  13th  days 
of  September,  1913.  On  the  18th  day  of  November,  1913,  upon  the 
application  of  the  judgment  creditors  and  the  affidavit  of  one  of  their 
attorneys,  verified  November  18,  1913,  and  upon  the  examination  of 
the  ju^g:ment  debtor  in  the  supplementary  proceeding,  an  ex  parte  or- 
der was  made  by  a  justice  of  the  Supreme  Court  for  the  issuance  of  an 
execution  pursuant  to  section  1391  of  the  Code  of  Civil  Procedure  in 
these  terms : 

''Ordered,  that  an  execution  Issue  out  of  this  court  for  the  collection  of  the 
amount  of  the  said  judgment  unpaid  and  unsatisfied,  to  wit,  the  sum  of 
$522.13,  with  interest  thereon  from  the  22d  day  of  May,  1911,  against  the  said 
wages,  earnings,  salary,  and  profits  of  the  said  Mason  M.  Smith,  the  Judgment 
debtor,  and  directing  the  Dock  &  Mill  Company,  from  whom  said  wages,  earn- 
ings, salary,  or  profits  are  due  and  owing  and  will  hereafter  become  due  and 
owing,  to  said  Mason  M.  Smith,  the  Judgment  debtor,  to  pay  over  to  the  sher- 
iff of  the  county  of  Niagara  the  sum  of  $335.98  per  year  in  installments  of 
$167.99  at  the  end  of  each  six  months  from  the  day  of  the  date  hereof  from 
said  wages,  earnings,  salary  and  profits  now  due  and  to  become  due  on  the 
dates  aforesaid,  as  the  same  shall  become  due,  until  the  said  execution  shall 
be  wholly  satisfied." 

On  the  18th  day  of  November,  1913,  the  execution  was  issued  pur- 
suant to  the  order,  and  the  same  was  presented  to  the  defendant  on  the 
19th  day  of  November,  1913.  Although  it  seems  to  be  a  misnomer  to 
call  it  an  "execution"  at  all,  for  convenience  it  will  be  referred  to  here- 
in as  the  "garnishee  execution."  Thereafter,  and  on  the  29th  day  of 
May,  1913,.  an  order  was  made  by  a  Special  Term  of  the  Supreme 
Court  of  the  county  of  Erie,  the  justice  who  granted  the  last  mentioned 
order  presiding,  denying  an  application  made  by  the  judgment  debtor 
to  vacate  the  order  for  the  issuance  of  the  garnishee  execution,  which 
order  was  entered  in  the  office  of  the  clerk  of  the  county  of  Niagara 
on  the  23d  day  of  June,  1914.  That  application  was  made  upon  the 
affidavits  of  the  judgment  debtor  and  of  the  treasurer  of  the  Dock  & 
Mill  Company,  and  was  opposed  upon  the  papers  upon  which  the  order 
for  the  issuance  of  the  garnishee  execution  was  made.  An  appeal  was 
taken  from  this  order  by  the  judgment  debtor  to  this  court  and  the 
order  was  affirmed.    Wood  v.  Smith,  164  App.  Div.  922,  149  N.  Y. 
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Supp.  1119.  Jhe  following  memorandum  was  made  by  the  learned  jus- 
tice presiding  at  the  Erie  Special  Term,  in  denying  the  application  of 
the  judgment  debtor  to  set  aside  the  execution  issued  and  the  order 
made  upon  which  the  execution  was  issued : 

"I  see  no  affidavit  here  from  Smith  the  judgment  debtor,  to  the  effect  that 
the  Dock  &  Mill  Company  is  not  indebted  to  him  for  the  reasonable  value  of 
his  services,  or  that  such  services  are  not  worth  the  amount  stated  in  the 
ex'ecutiou.  He  does  not  deny  that  his  earnings  are  as  stated.  He  did  deny 
before  the  referee  in  supplementary  proceedings  that  the  payments  to  him  were 
voluntary." 

This  action  was  commenced  on  the  8th  day  of  August,  1916,  and 
by  the  concession  of  the  parties  the  compensation  to  which  the  judg- 
ment debtor  was  entitled  from  the  defendant,  if  he  was  entitled  to 
any,  is  confined  to  that  which  was  earned  between  November  18,  1913, 
the  day  upon  which  the  garnishee  execution  was  issued,  and  the  4th 
day  of  August,  1916,  the  date  of  the  verification  of  the  complaint. 

[1]  1.  The  trial  court  has  found  that  Mason  M.  Smith,  the  judg- 
ment debtor,  was  in  the  employ  of  the  defendant  from  the  18th  day 
of  November,  1913,  the  date  of  the  issuance  of  the  garnishee  execution, 
to  the  8th  day  of  August,  1916,  the  date  of  the  commencement  of  the 
action,  under  a  contract  implied  by  law  by  which  the  defendant  obli- 
gated itself  to  pay  him  the  fair  and  reasonable  value  of  his  services, 
and  that  such  value  was  at  least  the  sum  of  $3,076.58,  and  the  appellant 
asks  us  to  hold  that  the  evidence  is  insufficient  to  sustain  the  finding 
of  the  contract  or  the  value  of  the  services.  Called  as  a  witness  by 
the  plaintiffs,  Smith  admitted  that  he  had  testified  upon  his  examina- 
tion in  supplementary  proceedings  that  his  work  had  been  a  labor  of 
love,  thereby  conveying  the  impression  that  he  had  worked  for  tlie  de- 
fendant under  an  arrangement  by  which  he  was  to  receive  nothing  for 
his  services,  but  that  thereafter  in  the  examination  he  had  changed  his 
testimony,  and  had  testified  that  he  worked  for  a  consideration.  He 
also  admitted  that  he  testified  in  the  examination  in  supplementary  pro- 
ceedings that  the  defendant  paid  for  him  or  on  his  behalf  about  $3,000 
during  the  entire  year.  From  the  evidence  in  this  case  it  appears  that 
Smith  has  been  the  general  manager  of  the  defendant,  and  the  chief 
producing  factor  in  its  business  since  its  organization.  Prior  to  the 
issuance  of  the  garnishee  execution,  but  after  the  issuance  of  the  ex- 
ecution that  was  returned  unsatisfied,  Smith's  wife  received  additional 
stock,  of  the  par  value  of  $25,000,  which  stock,  to  the  extent  of  $24,867, 
was  shown  by  the  books  of  the  defendant  to  have  been  paid  for  by 
credits  for  services  theretofore  rendered  by  Mr.  Smith. 

The  defendant  claims  that  these  services  were  given  by  Smith  to  his 
wife,  but  there  is  no  sufficient  evidence  to  sustain  that  claim.  Mr. 
Smith,  testifying  upon  the  trial,  to  the  following  question  propounded 
to  him  by  the  counsel  for  the  plaintiffs,  made  the  following  answer : 

"Q.  By  whom  are  you  employed?    A.  I  am  not  employed  by  any  one." 

Upon  cross-examination,  to  the  following  questions  Mr.  Smith  made 
the  following  answers ; 


Digitized  by 


Google 


Sup.  Ct.)  WOOD  V.  DOCK  Ss  MILL^  CO-  229 

(184N.T.S.) 

"Q.  Were  you  ever  employed  by  the  Dock  &  Mill  Ck>mpany?    A.  No.  sir. 

"Q.  Did  the  Dock  &  Mill  Company  ever  agree  to  pay  you  any  salary,  wages, 
or  income?    A.  No,  sir.    ♦    ♦     ♦ 

"Q.  I  noticed  that  you  testified  that  you  didn't  draw  any  stated  sum  each 
week,  and  that  you  never  have,  from  the  Dock  &  Mill  Ck>mpany.  Is  that  true 
down  to  the  present  time?'  A.  Never  drew  any  stated  salary,  any  stated 
payments."  • 

Mr.  Smith  did  not  testify  upon  the  trial  to  any  agreement  between 
either  the  defendant  and  himself  or  his  wife  and  himself.  No  express 
contract,  written  or  verbal,  between  Mr.  Smith  and  his  wife,  or  be- 
tween Mr.  Smith  and  the  defendant,  was  shown  upon  the  trial.  Mrs. 
Smith  was  not  a  witness  on  the  trial. 

We  think  that  the  finding  above  referred  to  is  sustained  by  the  evi- 
dence. 

[2]  2.  We  are  called  upon  to  consider  and  apply  the  so-called  gar- 
nishee act  to  the  facts  of  this  case.  This  act  originated  in  chapter  461 
of  the  Laws  of  1903,  being  an  amendment  to  section  1391  of  the  Code 
of  Civil  Procedure,  which  section  was  one  of  the  provisions  desctibing 
property  exempt  from  levy  and  sale  upon  an  execution.  This  act  was 
amended  by  Laws  1905,  c.  175;  Laws  1908,  c.  148;  Laws  1911,  cc.  489 
and  532 ;  Laws  1914,  c.  352.  The  provisions  of  the  act,  so  far  as  ap- 
plicable to  the  facts  of  this  case,  are  as  follows : 

"Where  a  judgment  has  been  recovered  and  where  an  execution  issued  upon 
said  judgment  has  been  returned  wholly  or  partly  unsatisfied,  and  where  any 
wages,  debts,  earnings,  salary,  income  from  trust  funds  or  profits  are  due  and 
owing  to  the  judgment  debtor  or  shall  thereafter  become  due  and  owing  to 
him  to  the  amount  of  twelve  dollars  or  more  per  week,  the  judgment  creditor 
may  apply  to  the  court  in  which  said  judgment  was  recovered  or  the  court 
having  jurisdiction  of  the  same  without  notice  to  l^e  judgment  debtor  and 
upon  satisfactory  proof  of  such  facts  by  affidavits  or  otherwise,  the  court,  it 
a  court  not  of  record,  a  judge  or  justice  thereof,  must  issue,  or  if  a  court  of 
record,  a  judge  or  justice,  must  giant  an  order  directing  that  an  execution 
issue  against  the  wages,  debts,  earnings,  salary,  income  from  trust  funds  or 
profits  of  said  judgment  debtor  and  on  presentation  of  such  execution  by  the 
oflicer  to  whom  delivered  for  collection  to  the  person  or  persons  from  whom 
such  wages,  debts,  earnings,  salary.  Income  from  trust  funds  or  profits  are  due 
and  owing,  or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said  execution  shall  become  a  lien  and  a  continuing  levy  upon  the  wages, 
earnings,  debts,  salary,  income  from  trust  funds  or  profits  due  or  to  become 
due  to  said  judgment  debtor  to  the  amount  specified  therein  which  shall  not 
exceed  ten  per  centum  thereof  and  said  levy  shall  be  a  continuing  levy  until 
said  execution  and  the  expenses  thereof  are  fully  satisfied  and  paid  or  until 
modified  as  hereinafter  provided,  but  only  one  execution  against  the  wages, 
debts,  eamingSt  salary,  income  from  trust  funds  or  profits  of  said  judgment 
debtor  shall  be  satisfied  at  one  time  and  where  more  than  one  execution  has 
been  issued  or  shall  be  issued  pursuant  to  the  provisions  of  this  section 
againt  the  same  judgment  debtor  they  shall  be  satisfied  in  the  order  of  pri- 
ority in  which  such  executions  are  presented  to  the  person  or  persons  from 
whom  such  wages,  debts,  earnings,  salary,  income  from  trvst  funds  or  profits 
are  due  and  owing.  It  shall  be  the  duty  of  any  person  or  corporation,  munici- 
pal or  otherwise  to  whom  said  execution  shall  be  presented,  and  who  shall  at 
such  time  be  indebted  to  the  judgment  debtor  named  in  such  execution,  or  who 
shall  become  indebted  to  such  judgment  debtor  in  the  future,  and  while  said 
execution  shall  remain  a  lien  upon  said  indebtedness  to  pay  over  to  the  officer 
presenting  the  same,  such  amount  of  such  indebtedness  as  such  execution  shall 
prescribe  until  said  execution  shall  be  wholly  satisfied  and  such  payment  shall 
be  a  bar  to  any  action  therefor  by  any  such  judgment  debtor.    If  such  person 
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or  corporation,  mnnldpal  or  otherwise,  to  whom  said  execntion  4shall'  be  pre- 
sented  shall  fail,  or  refuse  to  pay  over  to  said  officer  presenting  said  execution, 
the  percentage  of  said  indebtedness,  be  shall  be  liable  to  an  action  therefor  by 
the  judgment  creditor  named  in  such  execution,  and  the  amount  so  recovered 
by  such  judgment  creditor  shall  be  applied  towards  the  payment  of  said 
execution.     ♦     ♦    •  *» 

Prior  to  the  adoption  of  this  legislation,  no  lien  could  be  acquired 
upon  the  future  earnings  of  a  judgment  debtor,  either  by  the  com- 
mencement of  a  judgment  creditor's  action  or  the  institution  of  supple- 
mentary proceedings.  Prior  to  the  adoption  of  this  legislation  the 
earnings  of  a  judgment  debtor  for  his  personal  services  rendered  with- 
in 60  days  next  before  the  institution  of  supplementary  proceedings  or 
the  commencement  of  a  creditors'  suit  could  not  be  reached,  where  it 
was  made  to  appear  by  his  oatli  or  otherwise  that  those  earnings  were 
necessary  for  the  use  of  a  family  wholly  or  partly  supported  by  his 
labor.  C.  C.  P.  §§  1879,  2463.  Under  this  new  legislation  a  garnishee 
execution  becomes  a  lien  and  a  continuing  levy  upon  the  earnings  due 
or  to  become  due  to  a  judgment  debtor,  if  such  earnings  amount  to 
$12  or  more  per  week,  to  the  extent  specified  in  such  garnisl^ee  execu- 
tion, which  will  not  exceed  10  per  cent,  of  such  earnings. 

[3-B]  3.  In  his  first  point  the  counsel  for  the  appellant  argues  that 
a  claim  for  services,  in  a  case  where  the  amount  of  the  compensation 
therefor  is  not  definitely  determined  in  an  express  contract  for  the  per- 
formance of  such  services,  cannot  be  the  subject  of  a  garnishee  execu- 
tion, that  the  claim  in  suit  is  such  a  claim  and  that  therefore  this  action 
cannot  be  maintained.  With  this  contention  we  cannot  agree.  This 
action  is  one  at  law,  and  we  see  no  obstacle  that  stood  in  the  way  of  the 
determination  of  the  court  that  there  was  an  implied  contract  to  com- 
pensate the  judgment  debtor  for  his  services,  of  the  determination  by 
tlie  court  of  the  value  of  such  services,  and  of  the  determination  by 
the  court  from  those  factors  of  the  amount  of  the  plaintiff's  recovery. 
Such  determinations  would  have  been  made  by  the  jury,  except  for  the 
election  of  the  parties  to  have  them  made  by  the  court. 

The  garnishee  execution  became  a  lien,  not  only  upon  the  amount  of 
compensation  due  to  the  judgment  debtor  at  the  time  the  execution  was 
served  upon  the  defendant,  but  also  upon  his  future  earnings  as  they 
accrued  from  day  to  day.  The  implied  contract  found  by  the  trial  court 
necessarily  left  undetermined  the  amount  of  the  compensation  and 
when  payable.  The  amount  has  now  been  determined.  There  having 
been  no  time  fixed  for  the  payment  of  the  compensation,  it  was  pres- 
ently payable.  The  times  for  the  payment  of  the  10  per  centum  of  the 
compensation  over  $12  per  week  were  fixed  in  the  original  order  at  the 
end  of  periods  of  6  months,  and  we  think  that  the  determination  so 
made  was  a  reasonable  determination.  It  will  be  remembered  that  this 
garnishee  statute  applies  to  beneficiaries  of  trust  funds,  and  it  is  well 
known  that  the  income  from  such  a  fund  varies  from  year  to  year,  and 
is  usually  paid  semiannually,  sometimes  quarterly.  We  see  no  reason 
why  an  employer  may  not  carry  out  the  provisions  of  the  garnishee  stat- 
ute in  a  case  like  that  at  bar.  Under  the  statute  the  garnishee  order  and 
execution  are  subject  to  modification  upon  the  application  of  either 
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party,  so  that,  if  conditions  change  from  those  existing  when  the  order 
is  made  and  the  execution  is  issued,  the  same  can  be  modified. 

4.  His  second  point  is  based  upon  tiie  supposition  that  the  claim  in 
suit  is  equitable  in  its  nature.    We  think  this  claim  is  plainly  unsound. 

5.  In  his  third  point  the  counsel  for  the  appellant  assumes  that  the 
judgment  debtor  was  to  be  compensated  by  the  defendant  by  the  de- 
livery to  him  of  property,  as  distinguished  from  money,  and  that  such 
a  claim  could  not  be  subject  to  garnishment.  No  such  contract  has 
been  found  in  this  case. 

6.  The  appellant's  fourth  point  is  founded  upon  the  theory  that  the 
plaintiff's  claim  is  one  in  equity.  As  already  stated,  we  thicic  there  is 
no  basis  for  this  claim. 

7.  In  his  fifth  point  the  counsel  for  tlie  appellant  properly  states  that 
the  burden  was  upon  the  plaintiffs  to  establish  that  the  defendant  owed 
the  judgment  debtor  earnings  or  salary  to  the  amount  of  $12  or  more 
per  week  from  the  18th  day  of  November,  1913,  to  the  4th  day  of  Au- 
gust, 1916.  As  already  indicated,  we  think  that  the  plaintiff  success- 
fully bore  this  burden. 

8.  The  appellant's  sixth  point  is  an  amplification  of  its  fifth  point. 
The  questions  raised  have  already  been  discussed. 

9.  In  his  i^eventh  and  eighth  points  the  counsel  for  the  appellant  pro- 
ceeds upon  the  theory  that  the  trial  court  was  boimd  by  the  bookkeep- 
ing of  the  defendant ;  that  because  there  was  an  account  kept  by  the 
defendant  against  "Mason  M.  Smith,  as  agent  for  the  Dock  &  Mill 
Company,"  the  moneys  paid  out  by  the  defendant  as  shown  in  that 
account  were  paid  to  itself. 

10.  In  his  ninth  point  the  counsel  for  the  appellant  proceeds  upon  the 
assumption  that  the  judgment  debtor  made  no  charge  to  the  defendant 
for  his  services,  but  that  his  wife  collected  the  value  of  his  services 
when  she  got  credit  for  $19,000  in  payment  for  stock  of  the  de- 
fendant. It  is  sufficient  to  say  that  the  trial  court  was  not  bound  by 
any  such  assumption. 

11.  In  his  tenth  and  last  point  the  counsel  for  the  appellant  claims  that 
the  plaintiffs  were  bound  to  establish  that  the  judgment  debtor  earned 
a  stated  sum  in  order  to  enable  the  court  to  compute  10  per  cent,  of  it. 
The  argument  seems  to  be  that  the  garnishee  act  only  affects  a  case 
where  earnings,  wages,  or  salary  is  paid  in  stated  amounts,  at  stated 
times,  or  where  the  method  of  computation  is  such  that  the  earnings, 
wages,  or  salary  is  paid,  or  may  be  paid,  at  stated  times  in  stated- 
amounts,  by  virtue  of  an  express  contract.  In  support  of  this  position 
a  dictum  in  Jones  v  NicoU,  72  Misc.  Rep.  483,  485,  131  N.  Y.  Supp. 
341,  is  cited.  We  do  not  think  the  position  can  be  maintained,  as  we 
have  already  indicated. 

It  follows  from  the  foregoing  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs.    All  concur. 
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InreTHARP. 

(Surrogate's    CJonrt,   Westchester    CJounty.     October   IS,    1920.) 

1.  Executors  and  administrators  ^=^234 — ^Failiire  to  act  on  •claim  amounts 

to  an  ailowanoe. 

The  administrator  owes  to  the  estate  and  to  the  creditor  the  duty  of 
passing  on  the  validity  of  a  claim  presented,  and  in  case  of  his  nonaction, 
after  reasonable  opportunity  for  examination,  a  claim  acquires,  as  a  gen- 
eral rule,  the  character  of  a  legitimate  debt  against  the  estate. 

2.  Executors  and  administrators  ^=>233— Administratrix  cannot  revive  daim 

barred  by  limitations. 

An  administrator  cannot  revive  a  claim  against  the  estate  barred  by 
limitations,  either  by  his  promise  or  acknowledgment,  and  therefore  his 
failure  to  act  on  such  claim  does  not  make  it  valid. 

3.  Exeeut^HTB  and  administrators  <&^234— Claim  disputed  by  amninlstratrix 

and  beir  nuist  be  considered  rejected. 

Where  the  administratrix,  upon  the  accounting,  and  one  of  the  heirs 
at  law,  contested  a  claim,  the  surrogate  must  deem  the  daim  rejected,  and 
take  proof  in  support  of  it,  under  Code  Civ.  Proc.  S  2680. 

4.  Executors  and  administrators  ^=>507(1) — Surrogate  can  detennine  on  ac- 

counting wiiether  daim  has  been  accepted  or  rejected. 

It  is  competent  for  the  surrogate  to  determine  the  question  whether 
there  has  been  rejection  or  dispute  of  the  claim  on  the  judicial  settle- 
ment of  thcj  representative's  account. 
6.  Executors  and  admiidstrators  ^=>221(1)*-Claim  on  indorBement  invalid^ 
without  proof  of  notice  of  dishonor. 

Burden  is  on  the  holder  of  a  negotiable  instrument,  seeking  to  enforce 
it  against  the  indorser,  to  show  notice  of  dishonor  under  Negotiable 
Instruments  Law,  SS  160,  173,  174,  or  waiver  of  such  notice  under  section 
180,  or  excuse  for  failure  to  give  it,  under  section  186,  so  that  a  daim 
against  the  estate  of  an  indorser,  not  accompanied  by  proof  of  notice  of 
dishonor,  waiver,  or  excuse,  is  invalid. 
6.  Executors  and  administrators  <^=>234— Waiver  id  legal  defense  to  claim  by 
administrator  is  at  his  own  pmL 

A  personal  representative  waives  a  legal  defense  to  a  daim  against 
the  estate  at  his  own  peril. 

Proceeding  for  the  settlement  of  the  account  of  Martha  E.  Tharp, 
as  administratrix  of  the  estate  of  Alfred  J.  Tharp,  deceased.  Claim 
presented  against  the  estate  held  not  valid. 

Charles  H.  Banks,  of  Mt.  Kisco,  for  petitioner. 
Thomas  Holden,  Jr.,  of  White  Plains,  for  next  of  kin. 
Alexander  B.  Halliday,  of  New  York  City,  for  creditor. 

SLATER,  S.  The  decedent  died  July  10,  1915.  Letters  of  adminis- 
tration were  issued  August  26,  1915.  Notice  for  claims  expired  April 
1,  1916.  It  appears  that  the  decedent  had  indorsed  a  note  for  $500 
made  by  Murray  Hill  Park  to  the  order  of  H.  L.  McGee,  dated  January 
22,  1915,  payable  3  months  after  date.  There  had  been  some  corres- 
pondence between  the  attorney  for  the  claimant  and  the  then  attorney 
for  the  estate  prior  to  October,  1918,  when  the  claim  was  formally  pre- 
sented to  the  new  attorney  for  the  administratrix. 

[  1  ]  When  a  claim  is  presented,  the  representative  owes  the  duty  to 
the  estate,  and  to  the  creditor,  to  pass  on  the  validity  of  the  claim,  and 
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either  allow  or  reject  it.  In  a  case  of  nonaction  by  a  representative  of 
the  estate,  it  was  held  in  Lambert  v.  Craft,  98  N.  Y.  342,  as  a  general 
rule,  that  if,  after  a  reasonable  opportunity  for  examination  into  the 
validity,  the  representative  does  not  dispute  it,  it  acquires  the  character 
of  a  legitimate  debt  against  the  estate. 

[2]  The  instant  case,  however,  falls  within  the  case  of  Schutz  v. 
Morette,  146  N.  Y.  137,  40  N.  E.  780,  which  limits  the  rule  previously 
laid  down  in  Lambert  .v.  Craft,  supra.  In  Schutz  v.  Morette  the  claim 
was  neither  rejected,  nor  accepted,  because  the  claim  upon  its  face  was 
barred  by  the  statute  of  limitations.  The  representative  of  an  estate, 
neither  by  his  promise  nor  acknowledgment,  can  revive  a  debt  against 
the  estate  which  is  barred.  In  Matter  of  Callahan,  152  N.  Y.  320,  46 
N.  E.  486,  the  court  said : 

"We  are  of  the  opinion  that  seeming  silence  on  the  part  of  an  executor 
or  administrator  after  the  presentation  of  a  claim  under  the  statute,  accom- 
panied by  lapse  of  time,  will  not  in  any  case  preclude  the  representative 
from  thereafter  contesting  Its  validity." 

Matter  of  Fingar,  101  Misc.  Rep.  516,  168  N.  Y.  Supp.  361,  holds,  if 
the  claim  is  not  rejected,  and  on  an  accounting  no  objection  is  taken  to 
its  allowance,  then  the  surrogate  will  be  authorized  to  treat  it  as  an  ad- 
mitted claim.  Coombs  v.  Joerg,  125  App.  Div.  615,  110  N.  Y.  Supp. 
6,  Second  Department. 

[3,  4]  In  the  instant  case,  the  administratrix  upon  the  accounting,  as 
well  as  one  of  the  heirs  at  law,  contests  thp  claim,  and,  because  of  it, 
the  surrogate  must  deem  the  claim  to  be  rejected  and  take  proof  of  the 
claim.  Section  2680,  C.  C.  P.;  Matter  of  Brown,  60  Misc.  Rep.  35, 
112  N.  Y.  Supp.  599.  It  is  competent  for' the  surrogate  to  pass  upon  the 
question  whether  there  has  been  such  a  rejection  or  dispute  ol  the 
claim  upon  the  judicial  settlement  of  the  executor's  account. 

[6]  Section  160  of  the  Negotiable  Instruments  Law  (Consol.  Laws, 
c.  38 ;  Laws  of  1909,  c.  43)  states  that,  when  a  negotiable  instrument 
has  been  dishonored  by  nonacceptance  or  nonpayment,  notice  of  dis- 
honor must  be  given  to  the  drawer  and  each  indorser,  and  the  drawer 
or  indorser  to  whom  such  notice  is  not  given  is  discharged.  Section 
173  and  section  174  state  tfie  time  within  and  place  where  such  notice 
must  be  given.  Section  180  provides  for  waiver  of  such  notice,  and 
section  186  provides  when  notice  need  not  be  given  to  indorser.  Except 
when  waived  or  excused,  notice  of  dishonor  is  an  essential  element  to 
hold  the  indorser  of  a  negotiable  instrument.  Cady  v.  Bradshaw,  116 
N.  Y.  188,  22  N.  E.  371,  5  L.  R.  A.  557. 

The  burden  of  proof  is  upon  the  holder  of  the  negotiable  instrument, 
seeking  to  enforce  the  same,  to  show  that  the  instrument  was  duly  pre- 
sented, and  that  due  notice  of  dishonor  was  given  to  such  indorser,  or 
that  such  notice  was  waived.  Fuller  Buggy  Co.  v.  Waldron,  112  App. 
Div.  814,  99  N.  Y.  Supp.  551,  affirmed  188  N:  Y.  630>  81  N.  E.  1165. 
No  evidence  was  offered  by  the  claimant,  showing  notice  of  dishonor 
or  waiver  under  the-Negotiable  Instruments  Law.  Therefore,  when  the 
claim  was  formally  presented  to  the  representative  of  the  estate  in  Oc- 
tober, 1918j  it,  was  not  a  valid  claim,  An  executor  can,  neither  by  his 
promise  nor  acknowledgement,  revive  a  debt  against  the  estate  of  his 
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testator.  Schutz  v.  Morette,  supra.  Neither  can  the  administratrix 
in  the  instant  case  make  into  a  valid  claim  something  that  at  the  pre- 
sentation thereof  was  not  a  valid  claim  against  the  estate.  Matter  of 
Van  Voorfiees,  55  Misc.  Rep.  185,  106  N.  Y.  Supp.  354;  Matter  of 
Neher,  57  Misc.  Rep.  527,  109  N.  Y.  Supp.  1090;  Matter  of  Nelson,  63 
Misc.  Rep.  627,  635,  118  N.  Y.  Supp.  673;  Matter  of  Oosterhoudt,  15 
Misc.  Rep.  566,  38  N.  Y.  Supp.  179. 

[6]  Should  an  executor  or  administrator  waive  as  against  the  heirs 
at  law  or  devisee  any  legal  defense,  they  do  so  at  their  own  peril. 
Matter  of  O'Rourke,  12  Misc.  Rep.  248,  34  N.  Y.  Supp.  45. 

Therefore  I  conclude  that  the  claim  presented  upon  the  note  in  ques- 
tion is  not  a  valid  claim  against  the  estate. 


(113  Misc.  Rep.  238) 

EMPIRE  STATE  RAILROAD  CORPORATION  v.  STATE. 

(Court  of  Claims  of  New  Tork.    October  9,  1920.) 

1.  Stales  <S=»175— Amendment  of  claim  after  trial,  to  indude  groond  waived 

by  coonseL  not  allowed. 

Where  the  notice  of  intention  to  file  a  claim  against  the  state  based  the 
claim  on  two  alleged  wrongful  acts,  but  the  claim  relied  on  only  one  of 
those  acts,  and  counsel  for  claimant  in  Els  opening  statement  declared  he 
made  no  claim  for  the  act  not  included  in  the  written  daii^,  an  amend- 
ment of  the  claim  to  include  the  other  act  as  a  ground  thereof,  tendered 
after  the  trial,  at  which  evidence  in  support  of  that  ground  was  intro- 
duced, over  the  state's  objection,  merely  to  rebut  a  contention  of  the  state, 
substantially  changes  the  claim  and  will  not  be  allowed,  under  Code  Civ. 
Proc.  I  723. 

2.  Courts  <e=>91  (2)— Court  of  Clsums  follows  opinion  of  Appellato  MTlalon. 

An  opinion  rendered  by  the  Appellate  Division  is  an  authority  by  which 
the  Court  of  Claims  must  be  guided. 

Claim  by  the  Empire  State  Railroad  Corporation  against  the  State 
of  New  York.  On  claimant's  motion  for  leave  to  amend  its  claim  sub- 
sequent to  the  trial.    Motion  denied. 

Nottingham,  Nottingham  &  Edgcomb,  of  Syracuse  (E.  Nottingham, 
of  Syracuse,  of  counsel),  for  claimant  and  the  motion. 
Archie  C.  Ryder,  Deputy  Atty.  Gen.,  for  the  State,  opposed. 

CUNNINGHAM,  J.  This  claim  is  for  damages  against  the  state, 
alleged  to  have  been  caused  to  the  property  of  the  claimant  by  the 
flooding  thereof,  resulting  from  the  action  of  the  state  in  raising  the 
height  of  the  Phoenix  dam  in  the  Oswego  river,  and  keeping  the  gates 
therein  closed  or  partly  closed  in  March  and  April,  1914.  Such  is  the 
allegation  in  the  claim.  The  notice  of  intention,  however,  contained 
the  further  allegation: 

"And  said  damages  were  caused  wholly  or  in  part,  by  the  iaterference  by 
the  state,  by  its  works  and  structures,  with  the  flow  of  water  in  said  Oswego 
and  Seneca  rivers  above  said  Phoenix  dam,  and  nearer  the  sources  of  said 
streams ;  such  Interference  by  the  state  causing  the  water  of  the  watersheds 
of  said  streams  to  pass  down  their  channels  irregularly,  at  times  in  exoesslye 
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quantities,  and  at  other  times  in  minimum  quantities,  and  contrary  to  the 
natural  flow  of  said  streams  as  it  had  {heretofore  been." 

It  will'  be  noted  that  the  claim  and  notice  differed,  in  that  the  claim 
omitted  the  last-mentioned  allegation  of  the  notice.  Furthermore,  the 
claimant's  counsel  said  in  open  court,  at  the  beginning  of  the  trial :  ^ 

'They  made  changes  in  the  channel  way  up  the  Seneca  river  to  Baldwins- 
vllle,  which  is  above  the  Onondaga  Lake  and  so  way  on  up  to  the  Montezuma 
marshes  and  in  the  marshes.  What  effect  that  has  on  the  sudden  delivery  of 
water  off  that  part  of  the  watershed  is  perhaps  a  question  here.  So  far  as 
we  are  concerned^  we  do  not  "base  our  claim  on  any  changes  that  they  made 
there,  and  simply  state  that  that  is  an  eofplanation  of  the  sudden  or  rapid 
discharge  of  water  down  to  the  Phosnkp  dam,  if  there  is  a  more  rapid  rumroff 
now  than  there  was  before  the  changes,  and  that  it  did  not  come  from  any 
excessive  rainfaU  or  anything  of  that  kind.  What  we  say  is  that  this  raisinisi 
of  the  dam  has  made  a  permanently  higher  water  level  way  hack  up  to  Onon- 
daga Lake.  In  other  words,  they  have  filled  up  this  channel,  this  receptacle 
for  the  waterway,  from  the  Phcenix  Dam  to  Onondaga  Lake,  and  of  course, 
when  the  freshet  waters  come  down  in  the  spring,  they  flood  back  on  us 
Just  so  much  more." 

At  the  conclusion  of  the  trial,  the  testimony  was  closed ;  the  claim- 
ant reserving  the  right,  which  was  granted  by  the  court,  to  make  a 
formal  motion  to  amend  its  claim  within  60  days  from  that  date-  This 
motion  was  so  made.  By  it  the  claimant  asks,  in  substance,  for  an 
order  amending  the  claim  by  incorporating  in  it  a  statement  of  facts 
setting  forth  the  said  allegation  contained  in  the  notice  of  intention,  but 
omitted  from  the  claim,  and  making  it  part  of  its  cause  of  action,  and 
for  the  purpose  of  establishing  the  liability  of  the  state.  The  claimant 
contends  that  the  testimony  in  the  case  establishes  fully  this  allegation. 
The  evidence  to  which  the  claimant  refers  was  received  by  the  court, 
over  the  objection  of  the  Attorney  General,  for  another  and  distinct 
purpose;  i.  e.,  to  rebut  certain  evidence  of  the  state  on  the  issues 
raised  by  the  claim. 

[1]  The  state  opposes  this  application  on  several  grounds,  and  par- 
ticularly on  the  authority  of  Konner  v.  State,  180  App.  Div.  837,  168 
N.  Y.  Supp.  345.  Quite  aside  from  the  authority  of  that  decision,  the 
court  is  of  the  opinion  that  the  claimant's  motion  to  amend  should  be 
denied.  Assuming,  for  the  moment,  that  the  matter  were  discretionary 
with  the  court,  the  motion  still  ought  to  fail.  The  statement  of  claim- 
ant's counsel,  which  we  have  quoted,  made  in  open  court,  and  the 
fact  that  the  motion  was  deferred  until  the  close  of  the  trial,  and  that 
the  case  was  defended  by  the  state  to  meet  the  theory  of  the  claim  as  fil- 
ed, after  long  and  evidently  arduous  and  expensive  preparation,  and 
that  substantially  this  is  a  motion  to  conform  the  pleading  to  the  facts 
proved,  which  cannot  be  done  where  the  amendment  changes  substan- 
tially the  claim  (Code  Civ.  Proc.  §  723),  dictate  that  conclusion.  This 
allegation,  unquestionably,  is  an  important  and  fundamental  change  in 
the  claim,  ascribing,  as  it  does,  the  damage  suffered  to  an  engineering 
and  structural  change  wrought  by  the  state,  wholly  different  and  dis- 
tinct from  that  to  which  it  was  ascribed  by  the  claim.  Furthermore,  the 
language  of  the  claimant's  attorney,  which  we  have  quoted,  cannot  be 
construed  reasonably  as  other  than  an  express  waiver  of  any  claim 
based  on  the  matters-  which  he  now  seeks  to  allege. 
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[2]  As  to  the  effect  of  the  opinion  of  the  Appellate  Division  in 
Konner  v.  State,  supra,  which  is  cited  to  us  by  the  Attorney  General's 
staff  with  frequency,  several  considerations  should  be  borne  in  mincL 
That  was  a  case  in  which  this  court,  the  writer  presiding,  permitted  a 
claimant,  at  the  opening  of  the  trial,  and  on  any  reasonable  terms  which 
the  state  might  demand  or  suggest,  to  add  allegations  of  trespass  to  a 
claim  for  damages,  based  on  allegations  of  negligence  of  the  state's 
employes  and  contractor,  in  the  building  of  a  highway..  The  Appellate 
Division  reversed  the  award  by  a  court  divided,  three  to  two.  The 
opinion  of  the  learned  justice  writing  for  reversal,  was  emphatic  in  its 
disapproval  of  the  course  taken  by  us.    He  said: 

"Indeed,  this  seems  to  be  tbe  attitude  of  the  learned  Jurist  presiding  at  the 
trial,  for  in  an  opinion,  supporting  his  ruling,  he  says :  *In  my  opinion  there 
is  no  unfairness  to  the  defendant  in  permitting  the  amendment.  The  notice  of 
intention  and  the  claim  itself  were  ample  notice  to  the  state  of  the  transaction, 
and  a  full  opportunity  was  given  to  the  state  for  such  adjournment  and  facility 
as  it  might  desire,  to  meet  the  amendment.' 

"This  is  merely  begging  the  question.  It  Is  not  one  of  fairness,  but  of  ju- 
risdiction. No  tribunal  can  get  jurisdiction  by  merely  being  fair;  it  must 
have  back  of  it  some  provision  of  law  giving  the  power  to  hear  and  determine 
the  subject-matter,  and  the  rlghf  to  amend  a  pleading  given  by  section  723  of 
the  Code  of  Civil  Procedure,  and  inhering  in  courts  of  general  jurisdiction, 
presupposes  that  there  is  something  within  the  jurisdiction  of  the  court  to 
be  amended ;  that  there  is,  at  least,  the  rudiments  of  a  cause  of  action  or  de- 
fense which  may  be  supplemented  and  brought  into  form.  The  language  of. 
the  Code  is  that  *the  court  may,  upon  the  trial,  ♦  ♦  ♦  in  furtherance  of 
justice  and  on  such  terms  as  it  deems  just,  amend  any  process,  pleading  or 
other  proceeding  *  *  *  by  inserting  an  allegation  material  to  the  case,' 
and  this  clearly  contemplates  that  the  case  itself  shall  present  some  kind  of 
an  action,  merely  requiring  the  addition  of  an  allegation  material  to  such 
case.  It  goes  further  and  provides  that  'where  the  amendment  does  not 
change  substantially  the  claim  or  defense'  the  pleadings  may  be  amended  'by 
conforming  the  pleading  or  other  proceedings  to  the  facts  proved/  But  this 
clearly  does  not  permit  of  a  substitution  of  a  cause  of  action  entirely  different 
from  the  one  originaUy  asserted.    Deyo  v.  Morss,  74  Hun,  224." 

It  is  apparent  that  the  learned  justice  inadvertently  overlooked  the 
fact  that  the  case  of  Deyo  v.  Morss,  which  he  cited  as  authority  for  his 
position,  had  been  expressly  reversed  by  the  Court  of  Appeals  on  this 
very  point,  in  a  clear  and  concise  opinion.  Deyo  v.  Morss,  144  N.  Y. 
216,  39  N.  E.  81.  So  that  the  authority  cited  by  the  Appellate  Division 
as  the  basis  for  its  decision  in  the  Konner  Case  is  no  authority  at 
all  to  that  effect,  but,  if  authority  in  the  Konner  Case  at  all,  was  to  the 
contrary  effect.  Certainly  Deyo  v.  Morss  does  not  hold  anything 
against  the  power  of  tlie  court,  in  its  discretion  and  on  fair  terms,  in 
furtherance  of  justice,  at  the  opening  of  a  trial,  before  evidence  is 
taken,  to  permit  an  amendment  which  changes  substantially  the  cause 
of  action.  Then,  too,  it  must  be  remembered  that  the  Konner  Case 
reached  the  Court  of  Appeals,  and  that  court  affirmed  the  reversal  of 
the  Appellate.  Division  on  grounds  entirely  and  absolutely  distinct  from 
those  on  which  the  latter  tribunal  based  its  action.  These  grounds 
were:  (1)  That  there  was  no  proof  that  the  act  of  the  contractor  was 
done  at  the  direction  of  the  state's  engineers;  and  (2)  that  even 
if  the  engineer  had  directed  the  act  of  trespass,  the  direction  witliout 
authority  from  the  state,  and  contrary  to  the  express  provision  of  the 
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Statute,  would  not  be  binding  upon  the  state,  citing  Litchfield  v.  Bond, 
186  N.  Y.  66,  78  N.  E.  719,  and  other  cases;  and  (3)  that  there  is  no 
statute  permitting  the  claimant  to  maintain  the  action  against  the  state. 
The  Court  of  Appeals  did  not  follow  the  Appellate  Division  in  its  con- 
clusions regarding  the  propriety  of  this  court  permitting  the  amend- 
ment, but  said: 

"We  do  not  in  this  opinion  discuss  the  question  considered  by  th^  Appellate 
Diyision  herein  relating  to  the  claimant's  notice  of  intention  to  file  a  claim, 
the  claim  filed  by  her  and  the  amendment  thereto  because  we  have  reached  the 
conclusion  that  there  is  no  statute  which  will  permit  the  claimant  to  recover 
08  against  the  state  on  the  facts  as  shown  by  the  record  either  on  her  claim 
as  originally  filed  or  as  amended."  Konner  v.  State,  227  N.  Y.  482,  125  N.  £. 
843. 

In  conclusion,  this  court,  of  course,  recognizes  the  authority  of  the 
opinion  of  the  Appellate  Division  in  Konner  v.  State,  to  which  we 
have  referred,  and  will  be  guided  by  it.  It  is  binding  jn  this  instance, 
and  although  this  motion  is  not  for  the  substitution  of  one  cause  o^  ac- 
tion for  another,  or  for  the  addition  of  a  new  cause  of  action,  it  is 
such  a  substantial  change  as  is  prohibited  by  the  reasoning,  as  well  as 
the  authority,  of  Konner  v.  State.  Yet,  in  view  of  the  frequency  with 
which  that  case  is  brought  to  our  attention,  the  foregoing  circumstances 
are  of  interest. 

The  motion  is  denied. 

ACKERSON,  R  J.,  concurs. 


(113  Misa  Rep.  219) 

HOLLAND-DALE  GARDEN  C0.»  Ine.,  v.  STATE. 

(Court  of  Olalms  of  New  York.    October  11,  1920.) 

1.  Canals  <&=»1&— Pennitting  overfldw  of  Erie  Canal  neffligenee  for  which 

state  is  liable. 

Permitting  Brie  Canal  to  overflow  and  destroy  crops  held  negligence 
on  the  part  of  the  state,  rendering  the  state  Uable  for  the  damage  caused 
by  such  overflow. 

2.  Canals  <e==>18--State  held  not  liable  for  damage  caused  by  baeking  up  of 

water  in  creek. 

Construction  of  sill  at  mouth  of  creek,  on  a  level  with  the  bottom  of  a 
creek,  so  as  not  to  Interfere  with  the  natural  flow  of  the  waters,  did  not 
render  the  state  liable  for  damage  caused  by  backing  up  of  water  In  the 
creek  as  a  result  of  excessive  rainfall. 

3.  Canals  <S=>1S— Liable  only  for  such  portion  of  damage  from  floods  occa- 

sioned by  water  turned  on  land  by  state. 

Where  damages  resulted  from  flooding  occasioned  by  water  which  the 
state  without  right  turns  on  the  land  of  another  are  also  due  in  part  to 
natural  overflow,  the  state  is  only  liable  for  such  portion  of  the.  damage 
as  it  actually  occasioned. 

4.  Waters  and  water  courses  <S=»171(1)— Latitude  allowed  in  attributing  dam- 

age to  each  of  several  causes. 

Where  a  portion  of  damage  from  overflow  is  due  to  the  turning  of 
water  on  land  by  the  state,  and  a  portion  of  the  damage  is  occasioned  by 
natural  causes,  .great  latitude  is  aUowed  in  estimating  the  amount  of 
damages  attributed  to  each  cause. 

^s»For  other  caiea  see  same  topic  &  KJBY-NUMBBR  la  all  Key-Numbered  Digests  it  Indexes 
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5.  Canals  <3=>18--State  held  liable  only  for  one-third  of  damage  from  three 
separate  causes  for  only  one  of  which  it  was  liahle. 

Where  plalntliTs  crops  were  destroyed  by  water  as  a  result  of  three 
separate  causes,  the  overflow  of  Erie  Canal,  for  which  the  state  was  liable, 
and  the  backing  of  water  in  creek,  and  the  overflow  of  surface  water 
from  surrounding  land,  for  which  causes  the  state  was  not  liable,  and 
where  each  cause  contributed  substantially  equally  to  the  flooding  the 
state  will  be  held  liable  for  only  one-third  of  the  damage  sustained. 

Claim  by  the  Holland-Dale  Garden  Company,  Incorporated,  against 
the  State  of  New  York.    Award  to  claimant. 

Edson  W.  Hamn,  of  Lyons  (Arthur  E.  Blauvelt,  of  Auburn,  and 
Clarence  J.  Foertch,  of  Syracuse,  of  counsel),  for  claimant. 
John  H.  Clogston,  Deputy  Atty.  Gen.,  for  the  State. 

MORSCHAUSER,  J.  The  claimant  filed  a  claim  against  the  state 
of  New  York,  alleging  that  certain  of  its  crops  were  destroyed  from 
September  13  to  25,  1915,  caused  by  waters  from  an  overflow  and  leak- 
age of  the  Erie  Canal,  and  also  by  the  backing  up  of  waters,  which 
caused  an  overflow  of  Crane  creek,  which  the  claimant  alleges  was  pro- 
duced by  the  state  interfering  with  the  natural  flow  of  Crane  creek. 
The  claimant's  land  is  situate  in  the  town  of  Montz,  Cayuga  county, 
N.  Y.,  and  consists  of  about  180  acres  of  land.  The  portion  affected  by 
the  overflow  was  about  30  acres  of  72  acres  lying  adjacent  to  the  Erie 
Canal.  At  the  time  of  the  flooding  Of  the  claimant's  land  it  had  grow- 
ing upon  it  5  acres  of  double  rows  of  celery  (40,680  plants);  17 
acres  of  single  rows  of  celery  (2,072  dozens);  6  acres  of  lettuce;  300 
bushels  of  potatoes ;  6,000  bushels  of  onions.  There  were  damaged  by 
the  flood  2,600  bushels  of  onions. 

Claimant's  land  and  garden  were  located  about  midway  between  Port 
Byron  and  Montezuma  village,  on  the  northeasterly  side  of  the  Erie 
Canal.  The  lands  of  the  claimant  were  formerly  marsh  land  and  had 
been  reclaimed.  The  upper  soil  of  this  land  consisted  of  about  3  feet 
of  muck,  and  underneath  that  the  soil  was  of  clay.  The  claimant  had 
constructed  ditches  through  its  garden  land  for  the  purpose  of  carrying 
oflF  the  waters  which  came  from  the  usual  rainfalls.  The  waters  that 
so  fell  were  carried  off  by  the  ditches  constructed  by  the  claimant,  and 
were  led  into  a  large  ditch  constructed  and  maintained  by  the  state,  and 
this  ditch  empties  its  waters  into  Crane  brook,  which  ran  in  a  westerly 
direction  and  was  located  below  the  claimant's  land.  A  tributary  to 
Crane  brook,  called  Salt  creek,  emptied  into  Crane  brook  somewhat 
westerly  from  the  lands  of  the  claimant.  Crane  brook  emptied  into 
the  Seneca  river,  located  west  of  the  lands  of  claimant. 

Claimant's  contention  upon  the  trial  was  that  its  lands  were  flooded 
and  its  crops  destroyed  through  the  negligence  of  the  state ;  the  claim 
being  that  the  natural  and  ordinary  flow  of  the  waters  in  Crane  creek 
was  dammed  by  the  state's  building  and  constructing  at  its  mouth  a 
sill,  with  a  wale  put  along  the  top  of  sheet  piling,  and  also  by  permitting 
the  canal  in  the  vicinity  of  claimant's  land  to  overflow  which  was  caused 
by  the  state's  permitting  an  excess  quantity  of  water  to  be  emptied  into 

^:=3For  otbcr  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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the  level  of  the  canal  at  the  place  where  it  overflowed,  which  was  near 
claimant's  land 

On  September  12,  1915,  in  the  nighttime,  there  was  a  heavy  and  un- 
usual rainstorm,  and  great  quantities  of  water  fell  in  and  about  the 
surrounding  country  and  upon  claimant's  land;  all  of  the  witnesses 
called  by  either  the  claimant  or  the  state  agreeing  that  this  rainfall  was 
an  unusually  heavy  one,  some  of  the  witnesses  describing  it  as  a  cloud- 
burst, and  being  one  of  the  most  severe  storms  that' had  taken  place  in 
that  country  within  the  memory  of  many  of  the  witnesses.  Shortly 
previous  to  September  12,  1915,  there  had  been  several  heavy  rains  in 
the  vicinity  of  claimant's  land,  and  the  ground  in  that  neighborhood 
was  generally  filled  with  water.  The  surface  of  claimant's  land  being 
muck,  land,  and  there  being  a  day  soil  underneath,  the  land  did  not 
absorb  the  water  as  readily  nor  as  rapidly  as  is  usual  with  a  leachy  or 
sandy  soil.  The  premises  of  the  claimant  were  somewhat  lower  than 
the  land  lying  north  and  east  of  it.  On  the  morning  of  September  12, 
1915^  the  heavy  rains  filled  the  ditches  on  claimant's  land,  and  also  the 
ditch  constructed  by  the  state,  which  led  into  Crane  creek,  and  the 
ditches  did  not  carry  the, water  off  as  fast  as  it  fell  upon  the  soil.  The 
claimant's  premises  were  flooded,  and  part  of  the  crops  in  its  garden 
destroyed. 

We  think  that  the  flooding  of  the  land  of  the  claimant  was  brought 
about  by  the  backing  up  of  Crane  creek,  the  overflow  from  the  Erie 
Canal,  and  the  water  flowing  in  and  upon  claimant's  land  from  the  sur- 
rounding country;  the  claimant's  land  being  somewhat  lower.  The 
construction  of  the  sill  in  Crane  creek  at  its  mouth  by  the  state  was  for 
the  purpose  of  preventing  the  silt  from  the  bottom  of  Crane  creek  being 
washed  into  the  Barge  Canal  by  the  force  of  the  water.  The  structure 
placed  there  by  the  state  was  not  above  the  level  of  the  bottom  of  the 
creek.  The  elevation  of  the  bottom  of  the  Barge  Canal  was  '3  or  4  feet 
lower  than  the  bottom  of  Crane  creek.  The  sill  was  placed  there  by  the 
state  to  prevent  the  waters  of  Crane  creek  flowing  into  the  Seneca  river, 
depositing  material  in  the  Barge  Canal. 

The  structure  placed  at  the  mouth  of  this  creek  by  the  state  was  built 
on  a  level  with  the  bottom  of  the  creek,  and  did  not,  we  believe,  in  any 
way  interfere  with  the  natural  flow  of  the  waters  in  Crane  creek  as 
their  flow  existed  prior  to  the  building  of  this  structure  by  the  state, 
and  did  not  in  any  way  cause  the  waters  to  back  in  Crane  creek.  Crane 
creek  is  described  by  some  of  the  witnesses  as  a  wild  stream,  and  it 
appears  whenever  there  is  a  rain  that  much  water  that  falls  upon  the 
surrounding  country  finally  flows  and  empties  into  Crane  creek.  When 
the  unusually  heavy  rainfalls  of  September  12,  1915,  occurred,  the  creek 
was  not  of  sufiicient  size  to  carry  off  the  water,  and  much  of  it  flooded 
back  upon  the  surrounding  land,  and  was  partly  the  cause  of  the  flood- 
ing of  the  claimant's  garden. 

[1]  We  think  the  state  was  negligent  in  permitting  the  Erie  Canal 
to  overflow,  and  to  the  extent  of  the  damage  caused  thereby  the  state 
is  liable.  There  were,  as  we  believe,  three  causes  which  produced  the 
flood  upon  the  claimant's  land;  one  being  the  overflow  by  the  Erie 
Canal,  ^another  being  the  backing  up  of  the  waters  of  Crane  creek,  and 
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the  other  being  the  large  volume  of  water  which  naturally  flowed  in  and 
upon  claimant's  land  by  reason  of  the  lands  surrounding  the  claimant's 
premises  being  somewhat  higher  than  the  claimant's  land. 

[2]  We  believe  that  each  of  these  conditions  contributed  to  the  dam- 
age to  the  claimant  and  the  flooding  of  its  land.  The  state  was  in  no 
way  responsible  for  the  waters  that  flowed  upon  claimant's  land  from 
the  surrounding  country,  and  the  state  was  in  no  way  responsible  for 
the  overflowing  of  Crane  creek ;  but  it  was  negligent  in  permitting  its 
canal  to  overflow.  All  of  these  conditions  caused  the  flooding  of  claim- 
ant's land  and  the  destruction  of  its  crops. 

[3,  4]  Where  damages  resulting  from  flooding  occasioned  by  water 
which  the  state  without  right  turns  upon  the  land  of  another  are  also 
due  in  part  to  natural  overflow,  the  state  is  only  liable  for  such  portion 
of  the  damage  as  it  actually  occasioned;  and  where,  through  negli- 
gence, the  state  occasions  part  of  a  flooding,  and  a  part  is  caused  by 
natural  causes,  the  state  is  only  liable  for  its  share  of  the  damage. 
Under  these  circumstances,  the  state  is  not  liable  for  the  whole  damage, 
but  only  for  the  part  thereof  caused  by  the  negligence  of  its  employes ; 
and  when  it  is  difficult  to  establish  the  exact  imiount  of  damages  caused 
by  each  of  two  contributing  causes,  for  only  one  of  which  the  defend- 
ant is  liable,  great  latitude  is  allowed  in  estimating  the  amount  of  dam- 
ages attributable  to  each.  Cooper  v.  State,  103  Misc.  Rep.  209,  175  N. 
Y.  Supp.  438;  Carhart  v.  State,  115  App.  Div.  1,  100  N.  Y.  Supp.  499; 
Ostrander  v.  State,  112  App.  Div.  875,  98  N.  Y.  Supp.  1061,  affirmed 
192  N.  Y.  415,  85  N.  E.  668;  O'Donnell  v.  City  of  Syracuse,  184  N.  Y. 
1,  76  N.  E.  738,  3  L.  R.  A.  (N.  S.)  1053,  112  Am.  St.  Rep.  558,  6  Ann. 
Cas.  173;  Spencer  v.  State,  135  N.  Y.  619,  32  N.  E.  128. 

The  claimant  upon  the  trial  established  that  there  were  destroyed  22 
acres  of  celery,  5  acres  of  double*  rows,  and  17  acres  of  single  rows. 
The  5  acres  that  were  double  rows  had  45  rows,  of  904  plants  in  each 
row,  making  40,680  plants  per  acre,  and  a  total  of  203,400  plants.  The 
17  acres,  or  single  rows,  contained  in  all  422,680  plants.  There  were  6 
acres  of  lettuce,  or  560  rows,  of  660  heads  to  each,  making  a  total  of 
3(5,960  heads,  less  9,240  heads  for  poor  leaves,  making  a  net  of  27,720 
heids  on  the  6  acres.  There  were  300  bushels  of  potatoes,  6,000  bushels 
of  onions  totally  destroyed,  and  there  were  2,600  bushels  of  onions  that 
were  damaged,  and  the  extra  labor  of  transportation  and  work  of  at- 
tempting to  save  the  crop,  etc. 

The  total  amount  of  damages  that  the  claimant  sustained  by  reason 
of  the  flooding  of  its  lands  was  $18,795.  There  was  no  evidence  offered 
on  the  part  of  the  state  contradicting  this  proof ;  and  we  are,  under  the 
circumstances,  obligated  to  find  that  the  damage  sustained  by  the  claim- 
ant, was  the  sum  of  $18,795. 

[5]  As  there  were  three  contributing  causes  to  the  flooding  of  this 
land,  and  as  the  state  is  only  liable,  as  we  find,  for  one  of  these  causes, 
each  cause  contributing  substantially  equally  to  the  flooding,  the  state, 
under  the  authorities  above  cited,  is  liable  only  for  one-third  of  the 
damages  sustained,  which  amount  to  the  sum  of  $6,265. 

Therefore  the  sum  of  $6,265  is  awarded  to  the  claimant. 

WEBB,  J.,  concurs. 
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MELTZEB  V.  BARBETT. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.    October  28,  1020.) 

Abmieipal  empontioiis  <8=»706<5)^Fiiidii«  thai  biis»  coUiding  with  ddld. 
turned  into  street  on  wrong  aide,  unjui^fled. 

rinding  that  bus,  which  killed  child  in  street,  turned  into  the  street 
on  the  wrong  side,  held  unjustified ;  there  being  only  the  testimony  of  a 
girl  11  years  old  as  to  an  event  a  year  before,  opposed  by  that  of  four 
adults. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Michael  Meltzer,  administrator  of  Rosa  Meltzer,  deceased, 
against  William  M.  Barrett,  as  President  of  the  Adams  Express  Com- 
pany. From  a  judgment  for  plaintiflF,  and  from  an  order  denying  a 
motion  for  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

George  W.  Smyth,  of  New  York  City  (Louis  E.  Johnson  and  Ed- 
ward V.  Conwcll,  of  New  York  City,  on  the  brief),  for  appellant 
Louis  Freudenberg,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  I  think  that  the  evidence  does  not  justify  the  verdict 
and  that  a  new  trial  should  be  granted.  In  the  borough  of  Brooklyn 
the  plainHff's  daughter,  aged  10  years  and  8  months,  was  at  play  with 
a  ball  on  the  sidewalk  of  Sutter  avenue,  near  its  comer  with  Christo- 
pher street.  The  ball  bounded  into  the  roadway,  and  the  child  darted 
after  it.  The  defendant's  motof  truck,  which  had  just  turned  from 
Christopher  street  into  Sutter  avenue,  came  into  collision  with  the 
child,  who  was  fatally  injured.  The  learned  trial  justice  accurately 
stated  and  cq^-rectly  submitted  the  sole  question  of  negligence;  and, 
unless  the  proof  justified  the  finding  that  the  course  taken  by  the  motor 
truck  in  turning  the  comer  was  in  violation  of  the  ordinance,  the 
verdict  cannot  be  sustained. 

The  evidence  that  ihakes  for  the  plaintiff  is  the  testimony  of  a  single 
witness  called  by  the  plaintiff  and  the  undisputed  proof  that  when 
the  car  was  stopped,  almost  immediately  after  the  casualty,  the  car 
was  on  the  wrong  side  of  Sutter  avenue.  But  this  physical  circum-  . 
stance  is  consistent  with  the  testimony  adduced  by  the  defendant  that 
the  driver,  when  he  saw  the  peril,  sharply  drove  his  car  from  right  to 
left.  My  dissatisfaction  is  not  from  count  of  the  witnesses,  although 
the  plaintiflF  called  but  one  and  the  defendant  four.  The  witness  for 
the  plaintiff  was  a  girl  companion  of  the  intestate.  She  lived  in  the 
locality,  and  had  been  in  association  with  the  intestate  just  before  the 
casualty.  At  that  time  the  witness  was  under  10  years  of  age ;  at  the 
time  of  the  trial  she  was  11  years  old.  She  had  left  the  intestate  to  go 
into'  a  shop,  and  saw  the  casualty  as  she  turned  upon  the  steps  of  that 
shop.  Upon  her  testimony  alone  rests  the  proposition  that  the  motor 
truck  was  turned  around  the  corner  on  the  left,  instead  of  on  the  right, 
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side  as  required  by  the  ordinance.  I  do  not  presume  to  charge  willful 
lying  to  the  child,  nor  is  such  charge  necessary  to  my  determination. 
Here  is  a  child  of  tender  years,  who  a  year  or  more  after  a  fatality  of 
a  few  seconds  duration  undertakes  to  testify  to  the  previous  continu- 
ous course  of  the  motor  truck.  The  attention  of  any  witness  who  fore- 
saw a  possible  imminent  casualty  would  naturally  be  held  by  the  jux- 
taposition of  the  car  and  the  child.  We  must  remember  that  the  car 
had  not  approached  in  a  straight  course,  but  had  just  turned  from 
another  street.  It  was  not  natural  that  any  such  witness  could  tell 
whether  the  car,  when  it  came  into  contact  with  the  child  on  the  left 
side  of  the  street,  was  in  its  original  course  around  the  comer,  or 
had  been  turned  swiftly  from  that  course  to  avoid  the  child. 

When  we  remember  that  the  truck  was  concededly  on  the  wrong 
side  of  the  street  at  the  time  of  contact  with  the  intestate,  and  that 
it  was  stopped  upon  that  side,  is  it  not  likely  that  the  child  conclud- 
ed that  such  had  been  its  course  from  the  outset  of  the  turn?  It  is 
not  strange  that  the  testimony  of  the  witness  as  to  the  details  of  her 
observation  and  of  the  circumstance  did  not  make  it  plain  that  she  ac- 
tually saw  the  truck  make  an  improper  turn  of  that  corner.  Her 
testimony  indicates  that  she  was  prone  to  state  inferences  as  facts. 
Thus  she  testifies  that  she  saw  the  truck  coming,  but  the  intestate  did 
not ;  that  she  called  out  a  warning  to  the  intestate,  but  the  latter  did 
not  hear ;  that  the  intestate  looked  all  around,  but  the  intestate  did  not 
see  any  one  coming.  Such  testimony  was  not  even  hearsay.  When 
asked  on  cross-examination  whether  the  driver  of  the  truck  swung  to 
the  left,  to  the  other  side  of  the  street,  to  try  to  get  away  from  the 
intestate,  she  first  answered:  "Yes;  not  near  my  store;  near  the 
grocery  store."  And  when  the  very'iiext  question  repeated  the  inquiry, 
she  answered,  "No."  In  six  different  parts  of  her  testimony,  when 
asked  how  the  casualty  happened,  she  answered: 

(1)  "She-looked  all  around  before  she  ran  for  the  baU,  but  she  didn*t  see  amy 
one  coming,"  (2)  "I  didn't  see  in  what  direction  the  ball  fSu,  and  then  she 
looked  dU  around.  She  didn't  see  an/y  truck  coming,"  etc.  (3)  "First  she 
bounced  the  ball,  and  she  looked  all  around;  she  didn't  see  any  truck  coming,'' 
etc.  (4)  'Then  I  didn't  see  where  the  ball  fell,  and  she  looked  aU  around 
to  see  if  awythmg  was  coming,  and  then  she  ran  for  the  baU,  and  then  she 
looked  all  around  for  the  ball,  and  then  she  saw  nothing  was  coming"  (5) 
"Q.  You  didn't  see  her  running  out  into  the  street,  and  this  automobile  coming 
towards  her,  did  you?  A.  No;  she  looked  all  around"  (6)  "Q.  Did  you  see 
her  run  out  in  the  street  after  that  ball?  A.  Yes;  first  she  looked  aU  around, 
and  then  she  ran  into  the  street" 

I  think  I  am  not  hypercritical  when  I  say  that  this  constant  repetition 
of  an  element  of  care  on  the  part  of  the  intestate  was  not  a  spontaneous 
utterance  of  a  child.  I  make  not  the  slightest  reflection  upon  the  most 
reputable  attorneys  for  the  plaintiff.  Their  standing  at  the  bar  negatives 
any  idea  of  a  schooling  of  this  witness,  and  the  same  is  true  of  counsel. 
But  the  child  admitted  several  conversations  with  others  who  were 
more  or  less  interested  in  the  case,  and  I  feel  bound  to  state  a  circum- 
stance that  may  indicate  the  plastic  character  of  this  child's  mind.  See 
Moore  on  Facts,  §  899. 
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For  the  defendant,  the  driver  of  the  motor  truck  testifies  that  he 
made  the  turn  required  by  the  ordinance,  traveling  at  the  rate  of  4^4 
miles  an  hour;  that  as  he  came  into  the  street  he  saw  the  intestate 
running  out  into  the  roadway ;  that  he  turned  sharp,  to  the  left  to  avoid 
her  and  stopped  the  car  almost  immediately,  but  too  late  to  prevent  the 
intestate  from  collision  with  the  battery  box  of  his  vehicle.  The  helper 
on  the  truck  was  in  the  rear  of  the  car  and  did  not  see  the  casualty.  He 
testifies  that  the  truck,  then  traveling  at  4  or  4^^  miles  ah  hour,  made 
the  right  turn,  but  after  it  had  passed  the  center  line  of  the  street  he 
felt  a  sudden  jerk,  heard  the  horn,  and  that  the  truck  was  driven  over 
to  the  other  side  of  the  street  so  suddenly  that  he  was  jarred  and  had  to 
hold  on  to  the  rope.  Goldstein,  near  the  scene,  who  stood  in  front  of 
his  shop,  saw  the  motor  truck  traveling  at  an  ordinary  rate  of  speed. 
He  saw  it  at  first  make  the  proper  turn,  and  then  turn  over  to  the 
left.  He  did  not  at  that  time  know  the  reason  for  this  diversion.  He 
saw  the  truck  stopped,  and  the  intestate  lifted  up  from  the  street  under 
the  truck. I  Ruege,  a  policeman,  came  early  to  the  scene.  He  examined 
the  roadway,  and  the  marks  of  the  wheels  as  pointed  out  to  him, 
found  in  them  an  indication  of  a  proper  turn,  and  also  pretty  clear  signs 
that  the  tracks  had  shifted  suddenly  towards  the  other  side  of  the 
street,  where  he  presumed  that  brakes  had  been  applied.  No  physical 
circumstance  is  suggested  of  emergency  or  otherwise  that  required  or 
justified  the  making  of  a  wrong  turn  in  the  first  instance.  It  seems  to 
me  that  a  finding  of  negligence  is  against  the  weight  of  the  evidence. 

The  judgment  and  order  are  reversed,  and  a  new  trial  is  granted, 
with  costs  to  abide  the  event.     All  concur. 


(1©3  App.  Dlv.  438) 

NEW  YORK  CONSOLroATED  R.  CO.  v.  MASSACHUSETTS  BONDING  & 

INS.  CO.* 

(Supreme  Court,  Appellate  Division,  Second  Department.    October  8,  1920.) 

1.  Appeal  and  error  €==»263(1) — ^Appellate  Division  can  reverse  for  errone- 

ous submission  of  question  unexeepted  to. 

•  If  it  was  error  to  submit  to  the  jury  the  question  of  defendant  Insurer's 
liability  for  breach  of  its  duty  properly  to  defend  an  action  for  injuries 
against  plaintijff  railroad  and  its  contractor,  the  Appellate  Diylsion  may 
reverse  under  its  plenary  power,  though  no  exception  was  taken;  the 
reversal  not  being  for  error  of  law,  but  because  fair  trial  was  not  had. 

2.  Insurance  ^=^514^,  New,  vol,  llA  Key-No.  Series— Liability  insurer  under 

duty  to  defend  against  policy  holder. 

Defendant  liability  insurer  was  under  duty  to  plaintilT  railroad  com- 
pany to  defend  an  action  for  personal  injuries  against  the  railroad  with  a 
single  eye  to  the  railroad's  interests,  apart  from  defendant  insurer's 
thought  of  liability  on  its  policy  issued  to  plaintiff  railroad's  contractor, 
a  codefendant  in  the  action. 

3.  Contributioii  <&»5— -BetweeD  Joint  tort-feasors,  wh&re  one  alone  originally 

negligent. 

There  is  no  contribution  between  joint  tort-feasors,  a  rule  which  obtains 
only  when  they  are  joint  tort-feasors  in  the  same  act  of  negligence,  and 
not  where  one  of  the  two  parties  is  guilty  of  the  original  affirmative  act 

^3»For  other  cases  «ee  same  topic  &  KBY-NUMBER  iu  all  Key-Numbered  Digests  &  Indexec 
•Leave  to  appeal  to  Court  of  Appeals  granted  —  App.  Dlv.  — ,  184  N.  T.  Supp.  939. 
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of  negligence  which  caused  the  injury*  and  the  other  is  liable  for  a  failure 
in  some  subsequent  and  different  duty. 

4.  Insurance  <&=»514^,  New,  voL  llA  Key-No.  Serle»— Indomity  insurer 

liable  for  depriving  insured  of  right  to  Judgment  against  codefendant. 

.  Where  a  railroad's  contractor  negligently  caused  injury,  and  in  suit 
against  the  4-ailroad  and  contractor  by  the  injured  person,  defended  by  a 
liability  insurer,  which  had  issued  policies  both  to  the  railroad  apd  its 
contractor,  the  insurer,  with  an  eye  to  its  liability  on  the  contractor's 
policy,  removed  him  from  court,  with  the  result  that  judgment  for  the  in- 
jured person  ran  against  the  railroad  alone,  the  railroad  is  entitled  to 
recover  from  the  insurer  on  account  of  having  been  deprived  of  the  sub- 
stantial right  of  having  the  Judgment  run  against  the  contractor  as  well 
as  against  it. 

5.  Insurance  <3=»614^,  New,  voL  llA  Key-No.  Series— CiuMiatty  inaurer  hdid 

to  strict  rule  of  good  faith  in  conducting  defense  asBuraed. 

When  a  casualty  insurance  company,  to  protect  itself  from  liability, 
assumes  defense  of  an  action  to  the  exclusion  of  the  record  defendant.  It 
is  held  to  a  strict  rule  of  good  faith  in  conducting  the  defcoiae. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  New  York  Consolidated  Railroad  Company  against 
the  Massachusetts  Bonding  &  Insurance  Company.  From  a  judgment 
for  $24,929.12,  rendered  on  the  verdict  of  a  jury,  and  from  an  order 
denying  a  motion  to  set  aside  the  verdict  and  for  a  new  trial,  defend- 
ant appeals.    Judgment  and  order  afiirmed. 

See,  also,  174  App.  Div.  931,  160  N.  Y.  Supp.  1123. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  BLACKMAR, 
and  KELLY,  JJ. 

Maxwell  Steinhardt,  of  New  York  City  (Emory  R.  Buckner.  of 
New  York  City,  on  the  brief),  for  appellant. 

D.  A.  Marsh,  of  Brooklyn  (H.  L.  Warner,  of  New  York  City,  and 
George  D.  Yeomans,  of  Brooklyn,  on  the  brief),  for  respondent. 

BLACKMAR,  J.  This  action  was  brought  to  recover  the  amount  of 
a  judgment  which  plaintiff  had  been  compelled  to  pay  to  Harry  Barns- 
ley  for  injuries  received  by  him  in  attempting  to  enter  an  elevated  rail- 
road train  operated  by  plaintiff.  The  injuries  were  caused  by  fall- 
ing into  an  open  hole  in  the  railroad  platform,  made  by  a  contractor, 
Burnham,  who  was  doing  repair  and  alteration  work  upon  the  plat- 
form pursuant  to  a  contract  with  the  New  York  Municipal  Railway 
Corporation. 

The  complaint  contains  in  effect  two  causes  of  action:  One  upon 
a  policy  of  insurance  written  by  the  defendant  company,  indemnify- 
ing the  plaintiff  to  the  extent  of  $10,000  against  liability  for  accidents 
such  as  was  the  basis  of  the  Barnsley  action.  Upon  this  no  question 
is  made  of  the  liability  of  defendant.  The  other  for  violation  by 
the  defendant  of  its  duty  in  conducting  the  defense,  which  it  had  as- 
sumed for  plaintiff  pursuant  to  the  terms  of  the  policy.  This  appeal 
brings  in  question  the  judgment  so  far  as  it  is  based  upon  the  latter 
cause  of  action. 

The  defendant  had  not  only  indemnified  the  plaintiff  to  the  extent 
of  $10,000,  but  also  by  a  like  policy  it  had  indemnified  the  contractor, 
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Burnham,  in  the  sum  of  $5,000.  Both  policies  gave  to  the  insurance 
company  the  right  to  defend  any  action  brought  for  a  cause  within 
the  terms  of  the  policy,  and  provided  that  the  assured  should  not  in- 
terfere in  any  legal  proceeding. 

Bamsley,  having  been  injured,  brought  an  action  against  botft  the 
plaintiflf  herein  and  the  contractor,  Bumham.  The  defendant  herein 
assumed  the  defense  both  of  plaintiflf  and  Burnham.  Durirtg  the 
trial  of  the  action  a  question' arose  as  to  the  sufficiency  of  the  evidence 
to  establish  the  fact  that  the  contracjoa;:».,£yrnham,  made  the  hole  in 
the  platform  into  which  Bamsley  fell,  Burnham  had  not  been  sub- 
poenaed by  plaintiflf,  but  was  in  the  courtroom  at  the  request  of  the 
defense,  and  pending  the  discussion  as  to  the  suflSciency  of  the  evi- 
dence against  him  was  called  by  plaintiflF  to  take  the  witness  stand; 
but  the  defense,  apprehending  that  plaintiff  would  call  him  as  a  wit- 
ness, had  him  removed  from  the  courtroom  and  dismissed,  so  that  he 
did  not  respond  when  called.  At  the  close  of  the  evidence,  a  motion 
having  been  made  to  dismiss  the  complaint  as  to  defendant  Bumham, 
the  trial  court  reserved  decision,  and  submitted  the  case  to  the  jury, 
who  rendered  a  verdict  for  $20,000  against  both  defendants. 

On  motion  by  defendant  Bumham,  the  court  set  aside  the  verdict 
and  dismissed  the  complaint  as  to  him  on  the  reserved  motion.  After 
the  judgment  against  the  plaintiflf  was  unanimously  aflfirmed  by  the 
court,  the  plaintiflE  paid  it,  and  brought  this  action  against  the  insur- 
ance company.  Upon  the  trial  of  the  action  it  suflSciently  appeared 
that,  had  Burnham  been  permitted  to  testify  in  the  Bamsley  Case, 
•the  verdict  against  him  could  not  have  been  disturbed,  and  the  judg- 
ment would  have  run  against  both  the  plaintiflf  and  Bumham,  instead 
of  against  the  plaintiflf  alone.  The  pvidence  also  justified  the  finding 
of  the  jury  that  defendant  prevented  plaintiflf,  Bamsley,  from  calling 
defendant  Burnham,  in  order  to  avoid  liability  on  the  Bumham  policy. 

[1]  I  find  no  exception  in  this  case  which  raises  a  question  of  law; 
but,  if  it  was  error  to  submit  to  the  jury  the  question  of  defendant's 
liability  for  breach  of  its  duty  to  properly  defend  the  action,  we  may 
reverse  under  our  plenary  power  although  no  exception  was  taken. 
Such  reversal,  however,  would  not  be  for  error  of  law,  but  because  a 
fair  trial  was  not  had.  McKellar  v.  American  Synthetic  Dyes,  Inc., 
229  N.  Y.  106,  127  N.  E.  895. 

[2]  The  defendant  was  under  a  duty  to  plaintiflf  to  defend  the  Bams- 
ley action  with  a  single  eye  to  plaintiflf's  interests.  If' plaintiff  was 
injured  by  the  failure  of  Barnsley  to  hold  Burnham  jointly  liable  with 
it,  the  defendant  failed  in  its  duty,  and  the  fact  that  it  owed  a  duty  to 
Bumham,  conflicting  with  that  to  plaintiff,  is  no  answer.  It  volun- 
tarily placed  itself  in  that  position  when  it  wrote  both  policies,  and 
must  abide  the  consequences.  The  question,  therefore,  is  this :  Had 
the  plaintrff  a  legal  interest  that  the  judgment  should  run  also  against 
Bumham  ?  As  a  practical  thing,  we  know  .that,  where  a  plaintiff  sues 
two  defendants  in  tort,  each  defendant  desires  that,  if  plaintiff  makes 
out  a  case  against  it,  the  other  shall  also  be  held  liable.  For  instance, 
in  this  case,  had  the  judgment  been  against  both  defendants,  there  is 
a  chance  that  plaintiff  therein  might  have  chosen  to  enforce  it  against 


Digitized  by 


Google 


246  184  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

Burnham.  But  this  rests  in  pure  conjecture,  and  could  not  alone  sus- 
tain the  judgment  rendered  in  the  action. 

I  think,  however,  there  is  something  more  in  this  case.  Upon  the 
facts  proved  the  plaintiflf  had  a  cause  of  action  against  Burnham  to 
indemnify  it  for  being  cast  in  damages  because  Burnham  made  the 
hole  in  the  platform  and  left  it  unguarded. 

[3 J  The  general  rule  is  that  in  the  case  of  joint  tort-feasors  there 
is  no  contribution.  Merryweather  v.  Nixan,  3  Smith's  Leading  Cases 
(9th  Ed.)  1798.  That  doctrine  does  not  apply  to  this  case.  Here  there 
is  no  question  of  contribution,  but  of  indemnity.  The  rule  that  there  is 
no  contribution  obtains  only  when  they  are  joint  tort-feasors  in  the 
same  act  of  negligence.  But  where  one  of  the  two  parties  is  guilty  of 
the  original  affirmative  act  of  negligence  which  caused  the  injury,  and 
the  other  is  held  liable  for  a  failure  in  some  subsequent  and  different 
duty,  then  such  other  may  have  an  action  for  indemnity  against  the  one 
whose  original  negligent  act  caused  the  injury.  O.  S.  N.  Co.  v.  Co. 
T.  E.,  134  N.  Y.  461,  31  N.  E.  987,  30  Am.  St.  Rep.  685;  Gray  v. 
Boston  Gaslight  Co.,  114  Mass.  149,  19  Am.  Rep.  324;  Churchill  v. 
Holt,  127  Mass.  165,  34  Am.  Rep.  355 ;  Boston  Woven  Hose,  etc., 
Co.  V.  Kendall,  178  Mass.  232,  59  N.  E.  657,  51  L.  R.  A.  781,  86 
Am.  St.  Rep.  478;  Washington  Gaslight  Co.  v.  Dist.  of  Columbia,  161 
U.  S.  316,  16  Sup.  Ct.  564,  40  L.  Ed.  712;  Union  Stock  Yds.  Co.  v. 
Chicago,  etc.,  R.  R.  Co.,  196  U.  S.  217,  25  Sup.  Ct.  226,  49  L.  Ed.  453, 
2  Ann.  Cas.  525. 

In  O.  S.  N.  Co.  V.  Co.  T.  E.,  supra,  the  plaintiff,  a  lessee  of  a  pier 
from  the  city  of  New  York,  sublet  it  to  the  defendant.  The  defend- 
ant permitted  a  boat  to  receive  its  cargo  at  the  pier.  John  Cleary,  a 
stevedore,  while  engaged  in  loading  the  vessel,  was  injured  by  a  sliding 
door  on  the  pier  falling  upon  him.  He  brought  an  action  against  the 
plaintiff  as  lessee  ^f  the  pier,  and  recovered  judgment.  The  plaintiff 
then  brought  the  action  against  the  defendant  for  indemnity  and  it 
was  held  that  it  could  recover.  Follett,  C.  J.,  writing  for  the  court,  cited 
Gray  v.  Boston  Gaslight  Co.,  114  Mass.  149,  19  Am.  Rep.  324,  Churchill 
V.  Holt,  127  Mass.  165,  34  Am.  Rep.  355,  and  other  cases,  saying : 

"Sufficient  cases  have  been  cited  to  show  that  one  who  has  been  held  legal- 
ly liable  for  the  personal  neglect  of  another  is  entitled  to  Indemnity  from  the 
latter,  no  matter  whether  contractual  relations  existed  between  them  or  not, 
and  that  the  right  to  indemnity  does  not  depend  upon  the  fact  that  the  defend- 
ant owed  the  plaintiff  a  special  or  particular  legiSil  duty  not  to  be  negligent 
The  right  to  indemnity  stands  upon  the  principle  that  every  one  is  responsible 
for  the  consequences  of  his  own  negligence,  and  if  another  person  has  been 
compelled  *  *  *  to  pay  the  damages  which  ought  to  have  been  paid  by 
the  wrongdoer,  they  may  be  recovered  from  him." 

In  Gray  v.  Boston  Gaslight  Co.,  114  Mass.  149,  19  Am.  Rep.  324, 
a  telegraph  wire  was  fastened  to  plaintiff's  chimney  without  his  con- 
sent. The  weight  of  the  .wire  pulled  the  chimney  into  the  street,  to 
the  injury  of  a  passer-by.  The  property  owner,  having  settled  for  the 
injury,  recovered  indemnity  from  the  defendant.    The  court  said: 

''This  rule  [that  there  Is  no  contribution  among  tort-feasors]  does  not  apply 
when  one  does  the  act  or  creates  the  nuisance,  and  the  other  does  not  join 
therein,  but  is  thereby  exposed  to  liability  and  suffers  damage.  He  may  re- 
cover from  the  party  whose  wrongful  act  has  thus  exposed  him.     In  such 
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case  the  parties  are  not  in  pari  delicto  as  to  each  other,  though  as  to  third 
persons  either  may  be  held  Uable." 

Churchill  v.  Holt,  127  Mass.  165,  34  Am.  Rep.  355  was  a  case  where 
the  owner  of  a  building  was  held  liable  for  the  negligence  of  the  de- 
fendant in  leaving  a  hatchway  open  and  unguarded,  and  it  was  held 
that  he  might  have  indemnity. 

The  limitation  of  the  rule  in  Union  Stock  Yds.  Co.  v.  Chicago,  etc., 
R.  R.  Co.,  196  U.  S.  217,  25  Sup.  Ct.  226,  49  L.  Ed.  453,  2  Ann.  Cas. 
525,  is  enlightening  as  to  its  true  scope.^  There  the  defendant  had 
furnished  the  plaintiff  a  car  which  was  defective,  but  it  was  not 
shown  that  the  defect  had  been  caused  by  the  defendant's  negligence. 
The  only  negligence  of  defendant  was  failure  to  inspect.  Because 
of  the  defect  an  employe  of  plaintiff  was  injured  and  recovered  dam- 
ages against  plaintiff.  The  negligence  of  plaintiff  was  also  failure  to 
inspect  the  car.  It  was  held  tiiat  the  parties  were  in  pari  delicto,  be- 
cause the  negligence  of  both  was  of  the  same  character,  to  wit,  a  fail- 
ure to  inspect,  and  that  it  did  not  make  any  difference  that  the  neg- 
ligence of  defendant  preceded  that  of  the  plaintiff  in  point  of  time. 

[4,  5]  In  the  case  at  bar,  however,  the  negligence  of  the  parties  was 
not  of  the  same  character;  that  of  Burnham  was  an  affirmative  act, 
which  created  a  dangerous  condition ;  that  of  the  plaintiff  was  a  failure 
of  the  duty  of  warning  or  protection  which  it  owed  its  passengers. 
Both  justice  and  authority  concur  that  as  between  the  parties  the  loss 
should  be  borne  by  Burnham. 

It  may  be  said  that  the  right  of  indemnity  was  not  lost  by  the  fact 
that  Bamsley  failed  to  recover  against  Burnham;  that  it  still-  exists 
unimpaired  and  may  be  enforced  by  sn  action  against  Burnham.  This 
is  undoubtedly  true,  and  yet  I  conceive  that  plaintiff  had  an  interest 
that  judgment  should  run  against  Burnham  as  well  as  itself  in  the 
Bamsley  action.  In  that  case  it  would  have  been  competent  for  the 
plaintiff  to  pay  the  judgment,  take  an  assignment,  and  enforce  it  against 
Burnham.  Of  this  remedy  the  defendant,  by  violating  its  duty,  has 
deprived  the  plaintiff,  and  should  be  liable  for  the  loss  occasioned 
thereby.  When  a  casualty  company,  to  protect  itself  from  liability, 
assumes  the  defense  of  an  action,  to  the  entire  exclusion  of  the  de- 
fendant on  the  record,  it  should  be  held  to  a  strict  rule  of  good  faith  in 
conducting  the  defense  (Brassil  v.  Maryland  Casualty  Co.,  147  Ajpp. 
Div.  815,  133  N.  Y.  Supp.  187,  affirmed  210  N.  Y.  235,  104  N.  E. 
622,  L.  R.  A.  1915A,  629),  and  when,  in  its  own  interest,  it  deprives 
the  defendant  of  a  substantial  advantage  in  the  course  of  the  trial,  it 
should  be  held  liable  for  the  damages  naturally  resulting  thereby.  The 
plaintiff  having  lost  the  right  to  subrogation  against  Burnham  by  pay- 
ing the  judgment,  the  court  will  not  in  the  interest  of  the  defendant, 
who  has  for  self-interest  violated  its  duty,  inquire  whether  the  same 
result  might  be  secured  by  bringing  an  action  against  Burnham.  The 
chance  of  recovering  a  judgment  is  not  the  equivalent  of  a  judgment 
actually  obtained.  McAleenan  v.  Massachusetts  Bonding  &  Ins.  Co., 
173  App.  Div,  100,  159  N,  Y.  Supp.  401,  affirmed  219  N.  Y.  563,  114 
N.E.  114. 

I  advise  that  the  judgment  and  order  be  affirmed,  with  costs.  All 
concur. 
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PEOPLE  ex  reL  MacSllEBRY  v,  ENRIGHT,  PoUoe  Com'^. 

(Supreme  Court,  Special  Term,  New  York  County.     July,  1920.) 

L  Extradition  <^=»36— Requisition  warrant,  witli  informations  attaehed,  lield 
to  sulfidently  diarge  crime  and  to  authorize  fugitive'e  arrest. 

An  extradition  warrant,  issued  by  the  Governor  of  Florida  for  the  ar- 
rest of  relator,  reciting  representation  to  the  Governor  of  Florida  that 
relator  had  been  charged  in  Florida  wfth  conspiracy  to  defraud  and  at- 
tempted grand  larceny,  and  was  a  fugitive  from  justice,  and  requiring  his 
arrest  and  surrender,  with  attached  papers  showing  the  charge  of  crime 
by  informations  upon  Information  and  belief  in  a  criminal  court  record 
by,  county  solicitor,  verified  by  his  affidavit  and  sufficient  to  charge  relator 
with  crime  with  technical  accuracy,  under  Const.  U.  S.  art.  4,  §  2,  and  Rev. 
St.  rr.  S.  §  5278  (U.  S.  Comp.  at.  §  10126),  held  to  authorize  his  arrest 
thereunder. 

2.  Indictment  and  information  ^=»55 — SuiBciency  of  information  is  tested  by 

rules  applicable  to  indictments. 
Where  a  charge  is  by  information,  Its  sufficiency  as  a  pleading  is  gov- 
/       emed  by  rules  relating  to  the  sufficiency  of  indictments. 

3.  Indictment  and  information  ^=»35-«''Inlonnation"  distinguislied  from  ^'in- 

dictment" and  from  "affidavit." 

An  "information"  differs  radically  from  an  affidavit,  and  resembles  an 
indictment,  and  differs  from  ft  only  In  being  presented  by  a  competent 
public  officer  on  his  oath  of  office,  instead  of  by  grand  jury  on  their  oath, 
and,  except  as  to  mere  formal  parts,  begins  and  closes  like  an  indictment. 

[EJd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Affidavit;    Indictment;    Information.] 

4.  Indictment  and  information  ^=s»59 — ^As  to  description  of  offense,  indict- 

ments  and  infonnations  are  tested  by  the  same  rule. 

Indictments  and  informations  are  tested  by  the  same  rules,  so  far  as 
the  substantial  description  of  the  offense  Is  concerned. 

5.  Extradition  ^=»32— Technical  suffidency  of  indictment  will  not  be  inquired 

into. 

In  an  extradition  proceeding,  the  technical  sufficiency  of  an  indictment 
as  a  pleading  win  not  be  examined  further  than  to  ascertain  whether  it 
substantially  charges  a  crime,  and  whether  its  allegations  are  good  in  sub- 
stance, and  its  technical  accuracy  as  a  pleading  will  be  left  to  the  tribunal 
of  the  demanding  state,  in  which  it  was  found  and  is  pending;  but, 
where  extradition  is  sought  upon  affidavits,  the  rule  is  stricter,  as  the  ac- 
cusation is  that  of  an  ex  parte  individual  accuser. 

6.  Indictment  and  information  €==»52<3)— Prosecuting  officer  need  not  swear 

to  an  inf mmation. 

A  prosecuting  officer  need  not  swear  to  an  information,  which  he  offi- 
cially tenders,  unless  the  statute  so  directs. 

7.  Extraction  <9=»21— Provisions  as  to  fugitives  should  be  faithfully  and  vig- 

.  orously  enforced. 

A  faithful  and  vigorous  enforcement  of  the  provisions  relating  to  fugi- 
tives from  justice  is  vital  to  the  harmony  and  welfare  of  the  state,  and 
while  a  state  should  take  care  that  the  rights  of  the  people  are  protected 
against  Illegal  action,  It  should  equally  make  sure  that  the  provisions  of 
United  States  Const,  art.  4,  §  2,  be  not  too  narrowly  Interpreted,  So  as  to 
enable  offenders  against  the  law  of  the  state  to  find  permanent  refuge  in 
another  state. 

Habeas  corpus  by  the  People,  on  the  relation  of  Frank  MacSherry, 
against  Richard  E.  Enright,  police  commissioner  of  the  City  of  New 
York.     Writ  dismissed. 

»'    ■  '  '  .         .  .1.     ■        .   ..  I  !■  I   II  ■      II      I  I    I    III  I    I  I  1        I        I   I     I  J         I  I  I    I  I     ■  I  ■ 

^=9For  otber  cases  see  same  topic  &  KEY-NXTMBBR  In  all  Key-Numbered  Digests  &  Indexe* 
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H.  J.  &  F.  E.  Goldsmith,  of  New  York  City,  for  the  writ. 
Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Felix  C.  Benvenga, 
of  New  York  City,  of  counsel),  opposed. 

BURR,  J.  [1,2]  The  relator,  Frank  MacSherry,  was  taken  into 
custody  under  a  rendition  warrant  issued  by  the  Governor  of  the  state 
of  New  York  upon  the  requisition  of  the  Governor  of  the  state  of 
Florida.  The  rendition  warrant  called  for  the  arrest  of  Frank  Mac- 
Sherry,  alias,  etc.  It  recited  that  it  had  been  represented  by  the  Gov- 
ernor of  the  §tate  of  Florida  that  said  MacSherry  stood  charged  in  that 
state  with  the  crime  of  conspiracy  to  defraud  and  attempted  grand  lar- 
ceny ;  that  he  had  fled  therefrom  and  taken  refuge  in  the  state  of  New 
York,  and  was  a  fugitive  from  the  justice  of  the  state  of  Florida.  This 
warrant  directed  his  arrest  and  surrender  to  the  agent  of  the  state  of 
Florida.  The  relator,  having  been  arrested  under,  this  warrant,  sued 
out  a  writ  of  habeas  corpus,  claiming  he  was  not  properly  charged  with 
crime,  and  that  his  detention  under  the  Governor's  rendition  war- 
rant was  illegal.  The  police  commissioner,  upon  whom  the  writ  was 
served,  made  return  to  the  writ„  setting  forth  the  Governor's  warrant 
as  the  cause  of  detention.  The  requisition  papers  upon  which  the 
Governor  of  this  state  based  his  rendition  warrant  were  submitted 
to  the  court  by  ,the  relator.  They  show  the  charge  of  crime  by  "in- 
formation" filed  in  the  criminal  court  of  record  for  Hillsborough  coun- 
ty, tla,,  by  the  county  solicitor  for  that  county,  and  that  there  are 
three  separate  and  distinct  "informations"  on  file  against  the  relator. 

Counsel  for  the  relator,  on  the  assumption  that  the  documents  charg- 
ing the  relator  with  crime  were  "affidavits,"  contends  that,  inasmuch 
as  they  were  upon  "information  and  belief,"  such  affidavits  were  in- 
sufficient to  sustain  a  charge  of  crime.  The  charge  of  crime,  however, 
is  based  upon  "informations"  filed  by  a  prosecuting  officer,  and  not 
upon  affidavits,  as  contended  for  by  the  relator,  and  the  objection  that 
an  affidavit  which  charges  the  commission  of  a  crime  upon  information 
and  belief,  without  stating  the  sources  of  the  information  or  the 
grounds  of  belief,  is  insufficient  as  a  charge  of  crime,  does  not  apply 
where  the  charge  is  by  "information."  Where  the  charge  is  by  "in- 
formation," its  sufficiency  as  a  pleading  is  governed  by  the  rules  re- 
lating to  the  sufficiency  of  indictments.  The  United  States  Constitu- 
tion (article  4,  §  2)  provides  that: 

"A  person  charge^  in  any  state  with  treason,  felony  or  other  crime,  who 
shall  flee  from  justice  and  he  fonnd  In  another  state,  shall  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  deUvered  up  to  be  re- 
moved to  Ihe  state  having  jurisdiction  of  the  crime." 

This  provision  was  held  not  to  be  self -executing,  and  it  becomes  nec- 
essary to  provide  by  law  the  mode  of  carrying  it  into  execution.  Ac- 
cordingly, an  act  of  Congress  was  passed  in  1793  (vide  Kentucky  v. 
Dennison,  65  U.  S.  [24  How.]  66,  103,  104,  16  L.  Ed.  717),  which  was 
substantially  reproduced  in  United  States  Revised  Statutes,  §  5278 
(U.  S.  Comp.  St.  §  10126),  as  follows: 

"Whenever  the  executive  authority  of  any  state  or  territory  deniands  any 
person  as  a  fuglfive  from  justice  of  the  executive  authority  of  any  state  or 
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territory  to  which  such  person  has  fled,  and  produces  a  copy  of  an  indictment 
found  or  an  afSdavit  made  before  a  magistrate  of  any  state  or  territory, 
charging  the  person  demanded  with  having  committed  treason,  felony,  or 
other  crime,  certified  as  authentic  by  the  governor  or  chief  magistrate  of  the 
state  or  territory  from  whence  the  person  so  charged  has  fled,  It  shall  be 
the  duty  of  the  executive  authority  of  the  state  or  territory  to  which  such 
person  has  fled  to  cause  him  to  be  arrested  and  secured,  and  to  cause  notice 
of  the  arrest  to  be  given  to  the  executive  authority  making  such  demand,  or 
to  the  agent  of  such  authority  appointed  to  receive  the  fugitive,  and  to  cause 
the  fugitive  to  be  delivered  to  such  agent  when  he  shall  appear.    •     •     •  " 

It  will  be  observed  that  the  constitutional  provision  requires  the  sur- 
render of  a  person  ''charged"  with  crime,  and  that  the  statute  requires 
that  the  requisition  be  accompanied  by  an  authenticated  copy  of  the 
indictment  or  affidavit  made  before  a  magistrate,  showing  that  the 
person  demanded  is  '^charged"  with  crime.  The  statute  does  not  use 
the  term  "information."  The  question,  therefore,  arises  whether  the 
requisition,  accompanied  by  copies  of  the  "information,"  charging  the 
relator  with  crime  is  a  sufficient  compliance  with  the  statute.  It  has 
been  held  that  where  the  oflfense  is  charged  in  that  manner  it  does 
conform  with  the  statutes  and  aflFords  sufficient  evidence  that  the 
person  demanded  is  charged  with  crime.  Matter  of  Hooper,  52  Wis. 
699,  58  N.  W.  741 ;  People  v.  Stockwell,  135  Mich.  341,  97  N.  W.  765 ; 
Mark  v.  Browning  (Utah)  115  Pac.  275;  Morrison  v.  Dwyer,  143 
Iowa,  502,  121  N.  W.  1064,  and  cases  cited.  In  the  Hooper  Case,  su- 
pra, the  court  said: 

"I  think,  however,  the  evidence  of  the  charge  by  'information'  is  a  suffi- 
cient compliance  with  the  law  of  Congress.  The  intent  of  that  law  obviously, 
is  that  the  charge  must  be  made  In  the  regular  course  of  judicial  proceedings, 
in  the  form  of  an  information  filed  by  the  proper  law  officer,  an  indictment,  or 
other  accusation  known  to  the  law  of  the  state  in  which  the  offense  is  commit- 
ted. Kentucky  v.  Dennlson,  supra;  State  v.  Hufford,  28  Iowa,  391.  Each 
state  has  an  undoubted  right  to  regulate  the  forms  of  pleadings  and  process 
in  her  own  courts,  in  criminal  as  well  as  civil  cases,  and  is  not  bound  to  con- 
form to  those  of  any  other  state.  Taney,  C.  J.,  in  Kentucky  v.  Dennlson. 
Presumably  the  state  of  Kansas  has  authorized  its  courts  to  hear,  try  and 
determine  prosecutions  for  crimes  by  information,  as  the  state  has  done.  The 
Constitution  of  the  United  States  does  not  prescribe  the  form  in  which  the 
charge  must  be  made;  and  while  the  act  of  Congress  speaks  of  an  'indict- 
ment found  or  an  affida^t  made  before  a  magistrate/  etc,  yet  I  do  not  think 
it  was  intended  to  exclude  a  case  where  the  charge  Is  In  the  form  of  a  crimi- 
nal information.  In  this  state  all  offenses  are  triable  by  information  filed  by 
the  district  attorney  of  the  proper  county;  and  I  do  not  feel  authorized  in 
holding  that  where  the  offense  is  charged  in  that  manner  it  does  not  conform 
to  the  law  of  Congress,  nor  afford  sufficient  evidence  that  a  person  is  charged 
with  the  commission  of  a  crime  within  the  meaning  of  the  act.  I  therefore 
think  it  appears  from  the  face  of  the  warrant  that  a  legal  accusation  or  crim- 
inal charge  in  a  judicial  proceeding  is  pending  against  the  petitioner  in  the 
state  of  Kansas,  which  authorizes  his  arrest  in  this  state  and  removal  to  that 
state  for  trial." 

Neither  the  courts  of  this  state  nor  the  United  States  Supreme  Court 
have  directly  passed  upon  the  question  whether  an  "information"  is  a 
sufficient  charge  of  crime  under  the  statute.  But' the  cases  of  Matter 
of  Strauss,  197  U.  S.  324,  25  Sup.  Ct.  535,  49  L.  Ed.  774,  and  Comp- 
ton  V.  Alabama,  214  U.  S.  1,  29  Sup.  Ct.  605,  53  L.  Ed.  885,  16  Ann. 
Cas.  1098,  would  seem  to  justify  the  conclusion  that  a  charge  by  "in- 
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formation"  conforms  with  the  statute.  In  the  Strauss  Case,  supra,  the 
charge  was  made  by  "aflSdavit."  It  was  contended  that  the  constitu- 
tional provision  for  the  extradition  of  persons  "charged  with  treason, 
felony  or  other  crime"  required  thdt  the  charge  must  be  pending  in  a 
court  having  jurisdiction  to  try  the  defendant,  and  did  not  indude  one 
before  a  committing  magistrate,  who  can  only  discharge  or  hold  for 
trial  before  another  tribunal.  The  court  did  not  agree  with  this  conten- 
tion.   Mr.  Justice  Brewer  said: 

"But  why  should  the  word  'charged'  be  given  a  restricted  interpretation? 
It  is  found  in  the  Constitutiou,  and  ordinarily  words  in  such  an  instrument  do 
not  receive  a  narrow,  contracted  meaning,  but  are  presumed  te  have  been 
used  in  a  broad  sense,  with  a  view  of  Covering  all  contingencies.  *  '  *  • 
Under  the  (Constitution  each  state  was  left  with  fuU  control  over  its  criminal 
procedure.  No  one  could  have  anticipated  what  changes  any  state  might  make 
therein,  and  doubtless  the  word  'charged'  was  used  in  its  broad  significance  to 
cover  any  proceeding  which  a  state  might  see  fit  to  adopt  by  which  a  formal 
accusation  was  made  against  an  alleged  criminal.  •  •  •  Why  should  the 
state  be  put  to  the  expense  of  a  grand  jury  and  an  indictment  before  secur- 
ing possession  of  the  party  to  be  tried?  It  may  be  true,  as  counsel  urge,  that 
persons  are  sometimes  wrongfully  extradited,  particularly  in  cases  like  the 
present;  that  a  creditor  may  wantonly  swear  to  an  affidavit  charging  a 
debtor  with  obtaining  goods  under  false  pretenses.  But  it  is  also  true  that  a 
prosecuting  officer  may  either  wantonly  or  Ignorantly  file  an  information 
charging  a  like  offense.  But  who  would  doubt  that  an  information,  where  that 
is  the  statutory  pleading  for  the  purposes  of  trial,  is  sufficient  to  justify  an 
extradition?  Such  possibilities  as  these  cannot  be  guarded  against  While 
courts  will  always  endeavor  to  see  that  no  such  attempted  wrong  Is  successful, 
on  the  other  hand  care  must  be  taken  that  the  process  of  extradition  be  not  so 
burdened  as  to  make  it  practically  valueless.  It  is  but  one  step  in  securing 
the  presence  of  the  defendant  in  the  court  in  which  he  may  be  tried,  and  in 
no  manner  determines  the  question  of  guilt."  197  U.  S.  33(>>S33,  25  Sup.  Ct. 
536,  49  L.  Ed.  774. 

In  my  opinion  the  constitutional  provision  and  the  act  of  Congress  is 
sufficiently  complied  with  if  the  demand  for  extradition  is  accompanied 
cither  (1)  by  indictment,  or  (2)  by  affidavit,  or  (3)  by  information.  In 
the  instant  case  the  documents  which  charge  the  relator  with  crime  are 
not  "affidavits."  They  are,  in  fact,  the  "informations"  filed  by  the 
county  solicitor,  and  signed  by  him  as  county  solicitor,  and  are  so 
indorsed.  The  mode  of  prosecution  by  information  is  said  to  be  as 
ancient  as  the  common  law  itself.  Joyce,  Indictments,  §  7.  The  right 
to  make  the  information  was,  under  the  English  law,  in  the  Attorney 
General,  or  during  a  vatancy  of  his  office,  in  the  Solicitor  General. 
These  officers  acted  as  of  right  in  the  exercise  of  official  discretion  and 
filed  the  information  without  leave  of  court.  1  Bishop,  New  Crim. 
Proc.  (2d  Ed.)  §  142.  In  this  country  the  powers  which  in  England 
were  exercised  by  the  Attorney  General  and  the  Solicitor  General  are 
largely  distributed  among  district  and  prosecuting  attorneys.  They 
also  act  as  a  matter  of  right  and  without  leave  of  court.  1  Bishop,  §• 
144. 

[3, 4]  An  information  differs  radically  from  an  affidavit.  It  re- 
sembles an  indictment,  and  differs  from  it  only  in  being  presented  by 
a  competent  public  officer  on  his  oath  of  office,  instead  of  by  a  grand 
jury  on  their  oath.     1  Bishop,  §  141 ;    1  Whart.  Crim.  Proc.   ( 10th 
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Ed.)  §  128;  Joyce,  Indictments,  §  6.  Excepting  mere  formal  parts,  at 
the  beginning  and  close,  it  is  precisely  like  an  indictment.  1  Bishop,  §§ 
146,  147;  2  Bishop,  §§  712,  713;  1  Whart.  §  128.  Indictments  and 
informations  are  tested  by  the  same  rules  so  far  as*  the  substantial 
description  of  the  offense  is  concerned,  10  Ency.  PL  &  Pr.  472;  1 
Whart.  §  128. 

[5]  It  has  been  repeatedly  held  that  in  an  extradition  proceeding  the 
technical  sufficiency  Qf  an  indictment  as  a  pleading  will  not  be  exam- 
ined. The  indictment  will  only  be  examined  to  the  extent  of  ascertain- 
ing whether:  it  substantially  charges  a  crime — ^whether  its  allegations 
are  good  in  substance.  Its  technical  accuracy  as  a  pleading  will  be  left 
to  the  tribunals  of  the  demanding  state,  in  which  it  was  found  and  is 
pending.  Drew  v.  Thaw,  235  U.  S.  43^  439,  35  Sup.  Ct.  137,  59  L. 
Ed.  302;  t>ierce  v.  Creecy,  210  U.  S.  387,  404,  405,  28  Sup.  Ct.  714, 
52  L.  Ed.  1113;  People  ex  rel.  Hamilton  v.  Police  Com'r,  100  App. 
Div.  483,  91  N.  Y.  Supp.  760;  People  ex  rel.  Himmelstein  v.  Baker, 
137  App.  Div.  824,  825,  122  N.  Y.  Supp.  516.  The  rule  in  cases  where 
extradition  is  sought  on  affidavits  is  stricter  for  there  the  accusation  is 
of  an  ex  parte  individual  accuser.  In  such  cases  the  affidavits  will  be 
more  critically  examined,  to  see  whether  the  facts  alleged  constitute  a 
crime.  People  ex  rel.  Lawrence  v.  Brady,  56  N.  Y.  182,  188,  190, 
191 ;  People  ex  rel.  Himmelstein  v.  Baker,  137  App.  Div.  824,  825, 
122  N.  Y.  Supp.  516;  Davis'  Case,  122  Mass.  324,  329,  330.  If  the 
affidavit  charges  the  commission  of  crime  upon  information  and  belief, 
without  stating  the  sources  of  the  information  or  the  grounds  of  belief, 
it  would  be  deemed  insufficient  as  a  basis  of  extradition.  Vide  People 
ex  rel.  Cornett  v.  Warden,  60  Misc.  Rep.  525,  112  N.  Y.  Supp.  492. 

[8]  In  the  instant  case,  as  previously  stated,  the  bases  of  the  extra- 
dition are  the  "informations"  filed  by  the  prosecuting  attorney.  They 
charge  the  crime  with  technical  accuracy,  and  are  amply  sufficient. 
They  are  verified  by  the  affidavit  of  the  prosecuting  attorney.  Under 
the  English  practice  it  was  necessary  for  the  informing  officer  to  sign 
the  information  before  he  filed  it,  but  it  was  not  verified  by  his  affidavit. 
In  this  country  the  prosecuting  officer  need  not  swear  to  an  information 
which  he  officially  tenders  unless  the  statute  so  directs.  2  Bishop,  § 
713.  Apparently  the  statute  of  Florida  requires  such  an  oath.  Coun- 
sel for  relator  contends  that,  since  the  oath  is  upon  information  and 
belief,  it  is  insufficient.  The  prosecuting  attorney  swears  that  the 
allegations  of  the  information  "are  based  upon  facts  that  have  been 
sworn  to  as  true."  Vide  requisition  papers.  The  oath  is  not,  strictly 
speaking,  on  information  and  belief.  But,  even  if  it  were,  it  would 
not  render  the  information  bad  as  a  pleading.  And  this  has  been  re- 
peatedly held.  State  v.  Stewart,  274  Mo.  649,  204  S.  W.  10;  State  v. 
Anderson,  252  Mo.  83,  158  S.  W.  817;  State  v.  Swearengin,  234  Mo. 
549,  137  S.  W.  880;  State  v.  McCullough,  101  Kan.  52,  165  Pac.  644; 
State  V.  Stoffel,  48  Kan.  364,  29  Pac.  685;  State  v.  Whisner,  35  Kan- 
271,  10  Pac.  852;  State  v.  Clark,  34  Kan.  289,  8  Pac.  528;  State  v. 
Donaldson,  12  S.  D.  259,  81  N.  W.  299;  Sharp  v.  State,  61  Neb.  187, 
85  N.  W.  38;   State  v.  Hazledahl,  2  N.  D.  521,  52  N.  W.  315,  16  U 
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R.  A.  ISO;   People,  etc.,  v.  Viskniskki,  255  III.  384,  99  N.  E.  621.    In 
State  V.  Stewart,  supra,  the  court  said: 

"The  Terificatlon  of  the  Information  by  the  prosecuting  attorney  is  alleged 
to  be  insufficient.  In  substance,  it  states  that  the  prosecuting  attorney,  upon 
his  oath,  says  that  the  facts  stated  in  the  information. are  true  according  to 
his  best  information  and  belief.  This  is  in  compliance  with  the  statute  (sec- 
tion 5057,  tl.  S.,  1909),  and  is  not  subject  to  valid  objection.  If  an  informa- 
tion is  attested  by  a  private  -person,  it  is  necessary  for  the  oath  attached  to 
be  made  upon  actual  knowledge,  such  as  would  authorize  the  affiant  to  testify 
as  a  witness.  Made  by  the  prosecuting  attorney,  however,  it  may  be  based 
upon  such  information  as  he  may  feel  warranted  in  believing  and  relying 
tipon.  State  v.  Temple,  I9i  Mo.  241 ;  State  v.  Gregory,  178  Mfo.  55.  This 
contention  is  therefore  without  merit." 

The  reasons  for  the  rule  are  stated  in  Sharp  v.  State,  supra,  and 
State  V.  Donaldson,  supra.    In  the  Sharp  Case  the  court  said: 

'*The  verification  of  the  information,  which  was  by  the  county  attorney,  was 
upon  information  and  belief  only.  This  is  urged  as  error ;  a  motion  to  quash 
for  that  reason  having  been  overruled.  We  do  not  think  there  was  any 
error  in  the  ruling.  The  conclusion  reached  in  Richards  v.  State,  22  Neb.  145, 
94  N.  W.  B46,  is  to  the  contrary.  It  is  contended  that  this  part  of  the  de- 
cision is  a  dictum.  We  cannot  agree  with  counsel,  and  are  satisfied  with  the 
rule.  It  would  be  unreasonable  to  require  prosecuting  officers  to  verify  such 
pleadings  positively,  as  it. is  not  to  be  presumed  that  they  have  personal 
knowledge  of  the  facts  therein  alleged.  Except  in  extremely  rare  instances, 
a  prosecuting  officer  acts  solely  upon  the  evidence  of  third  parties — at  most 
he  can  have  only  an  opinion  or  belief  of  the  truth  of  the  allegations.  Such 
opinion  or  belief  may  have  for  its  base  the  evidence  of  witnesses,  yet  it  is  an 
opinion  or  belief  only.  It  was  certainly  not  the  intention  of  the  IjCgislature 
that  he  should  verify  informations  only  in  ciases  where  he  had  personal 
knowledge  of  the  facts  allege'd.  His  statement  in  an  affidavit  that  the  facts 
alleged  are  true,  when  such  statement  is  based  solely  upon  evidence  derived 
from  other  sources  than  his  ];>ersonal  knowledge,  is  as  much  an  opinion,  a  be- 
lief, as  would  be  his  statement  that  he  'believed'  the  allegations  to  be  true. 
In  either  form  it  would  be  an  opinion  only,  in  99  cases  out  of  100,  unless  we 
Infer  thaf  the  Legislature  intended  to  restrict  the  power  of  the  prosecuting 
officer  to  cases  only  where  he  bad  personal  knowledge  of  the  facts.  The  veri- 
fication is  sufficient  in  that  form,  if  made  by  the  prosecuting  officer.  Wash- 
bum  y.  People,  10  Mich.  372 ;  1  Bish.  New  Gr.  Proc.  §  718,  and  cases  dted." 

[7]  The  constitutional  provision  regarding  extradition  from  one 
state  to  another  was  adopted  to  promote  justice,  to  aid  the  states  in 
enforcing  their  laws,  and  not  to  shield  malefactors.  The  Supreme 
Court  of  the  United  States  has  emphatically  announced  its  adherence 
to  the  doctrine  that  a  faithful  and  vigorous  enforcement  of  the  pro- 
visions relating  to  fugitives  from  justice  is  vital  to  the  harmony  and 
welfare  of  the  state,  and  that,  while  a  state  should  take  care  that  the 
rights  of  its  people  are  protected  against  illegal  action,  both  it  and  the 
judicial  authorities  throughout  the  Union  should  equally  take  care  that 
the  provisions  of  the  Constitution  be  not  so  narrowly  interpreted,  as  to 
enable  offenders  against  the  laws  of  a  state  to  find  a  permanent  asylum 
in  the  territory  of  another  state.  The  action  of  the  Governor  in  issu- 
ing his  warrant  should  not  be  nullified  by  the  courts,  unless  it  con- 
clusively appears  that  the  accused  is  not  a  fugitive  from  justice  and 
that  the  issuance  of  the  warrant  was  in  plain  contravention  of  law. 
Appleyard  v.  Massachusetts,  203  U.  S.  222,  27  Sup.  Ct.  122,  51  L.  Ed. 
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161,  7  Ann.  Cas.  1073;  McNichols  v.  Pease,  207  U.  S.  100,  28  Sup. 
Ct.  58,  52  L.  Ed.  121 ;  Compton  v.  Alabama,  214  U.  S.  18,  29  Sup,  Ct. 
605,  53  L.  Ed.  885,  16  Ann.  Cas.  1098;  Matter  of  Strauss,  197  U. 
S.  324,  25  Sup.  Ct.  535,  49  L.  Ed.  774;  Munsey  v.  Clough,  196  U.  S. 
364,  25  Sup.  Ct.  282,  49  L.  Ed.  515 ;  Com.  ex  rel.  Flower  v.  Superin- 
tendent, 220  Pa.  401,  69  Atl.  916,  21  L.  R.  A.  (N.  S.)  939, 

The  information  contained  in  the  requisition  paperis  sufficiently 
charges  the  relator  with  crime  and  requires  his  extradition  to  Florida. 
The  writ  of  habeas  corpus  is  dismissed,  and  the  relator  remanded  to 
custody  in  execution  of  the  Governor's  rendition  warrant. 

Writ  dismissed. 


(112  Misc.  Rep.  596) 

PEOPLE  ex  nl.  KOPLTTZ  v.  WARDEN  OF  PENFTENTIART 

and  three  oOier  cases. 

(Supreme  (3onrt,  Special  Term,  New  York  County.     May,  1919.) 

1.  Crindnal  law  <&=3>1206(1)— Pamle  Commission  Law  bdd  valid. 

Parole  Commission  Law,  as  amended  by  Laws  1916,  c.  358,  Is  valid. 

2.  Criminal  law  <^=>1206(1)— Sentence  under  parole  law  not  illegal,  though 

act  does  not  specify  Judge  to  enforce  it. 

A  sentence  under  the  Parole  Commission  Law,  as  amended  by  Laws 
1016,  c.  858,  is  not  illegal  on  the  ground  that  the  act  does  not  specifically 
state  what  judge  or  court  should  have  the  lawful  power  to  enforce  it,  in 
view  of  section  9,  empowering  magistrates  and  courts  of  and  in  cities  of 
first  class  to  commit  to  indeterminate  sentences  in  penitentiaries. 

3.  Criminal  law  <»:»304 (7)— Judicial  notice  taken  that  New  Yorlc  is  dty  of 

first  clasB. 

The  court  will  take  judicial  notice  that  New  York  is  a  city  of  the  finst 
class.  In  view  of  Ck)nst.  art  12,  §  2. 

4.  Criminal  law  <S^304(13)— Jumcial  notice  talcen  that  Court  of  General  Ses- 

sions is  court  ''of  or  in"  city  of  New  Yorlc. 

The  court  will  take  judicial  notice  that  the  Court  of  General  Sessions  is 
a  court  "of  or  in"  the  city  of  New  York  in  view  of  Code  Cr.  Proc.  {{ 
50-54. 

5.  Criminal  law  <S=^304(  13)— Judicial  notice  talcen  that  Court  of  Special  Ses^ 

sions  is  a  court  "of  or  in"  city  of  New  Yorlc. 

The  court  will  take  judicial  notice  that  the  Ck>urt  of  Special  Sessions  is 
a  court  "of  or  in"  the  city  of  New  York,  in  view  of  Ck)de  Cr.  Proc.  §  64, 
and  Inferior  Criminal  Ck)urts  Act,  §{2  and  3. 

6.  Crimhial  law  <8=»1206( 3)— Specific  statutes  held  hiapplicable  to  persons 

sentenced  under  Parole  Commission  Law. 

Penal  Law,  §  1937,  specifying  the  maximum  penalty  for  certain  crimes. 
Is  inapplicable  to  persons  sentenced  under  the  Parole  Commission  Law. 

7.  Disorderly  house  ^=>24 — Sentence  may  be  under  Parole  Commission  Law, 

instead  of  under  Penal  Law. 

One  convicted  of  the  misdemeanor  of  keeping  a  disorderly  house  may 
be  sentenced  under  the  Parole  Commission  Law,  instead  of  under  Penal 
Law,  §  1937. 

8.  Habeas  corpus  ^=^95 — ^Power  of  Special  Sessions  to  impose  definite  sen- 

tence immaterial,  where  indeterminate  sentence  imposed. 

Since  the  Court  of  Special  Sessions  is  expressly  given  the  power  to  im- 
pose an  indeterminate  sentence  by  the  Parole  Commission  Law,  It  Is  Im- 
material on  habeas  corpus  whether  it  has  the  power  to  impose  a  definite 
sentence,  which  may  last  as  long  as  the  indeterminate  sentence. 

^3»For  other  cases  see  same  topic  £  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Index«« 
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9.  Crlmfaial  law  ^s^^^-^mlamiMm  of  Court  of  Spedal  SeifiiMM  defined. 

The  Court  of  Special  Sessions  lias  jurisdiction  of  a  prosecution  for  the 
misdemeanor  of  unlawfully  annoying  persons  in  a  public  place  by  offensive 
and  disorderly  acts,  in  view  of  Inferior  Criminal  Courts  Act,  §  81. 

Separate  habeas  corpus  proceedings  by  the  People,  on  the  relation 
of  Isidore  Koplitz,  Victor  Holt,  Harold  Joyce,  and  Morris  Lfittman,  re- 
spectively, against  the  Warden  of  the  Penitentiary.    Writs  dismissed. 

Isidore  Koplitz,  Victor  Holt,  Harold  Joyce,  and  Morris  Littman,  in 
pro.  per. 

Edward  Swann,  Dist.  Atty.,  of  New  York  City  (Felix  C.  Benvenga, 
of  New  York  City,  of  counsel),  opposed.  ' 

HOTCHKISS,  J.  [1]  Each  of  the  relators  attack  the  validity  of 
the  Parole  Commission  Law  (Laws  1915,  c.  579,  as  amended  by  Laws 
1916,. c.  358)  under  which  he  was  sentenced.  The  validity  of  this  act 
is  well  settled.  In  People  ex  rel.  Pinchback  v.  Warden,  184  App. 
Div.  777,  778,  172  N.  Y.  Supp.  382,  383,  the  court  said : 

"The  constitutionality  and  validity  of  the  act  has  repeatedly  been  decided 
by  the  courts." 

[2]  In  Matter  of  Koplitz  and  Holt:  Koplitz  is  held  by  virtue  of 
a  final  judgment  of  the  Court  of  Special  Sessions  on  conviction  of 
the  misdemea^ior  of  attempted  petit  larceny.  Penal  Law  (Consol.  Laws, 
c.  40)  §§  1290,  1296,  subd.  2.  Holt  is  held  by  virtue  of  a  final  judg- 
ment of  the  Court  of  General  Sessions  on  conviction  of  the  felony 
of  attempted  grand  larceny  in  the  second  degree.  Penal  Law,  §§  1290, 
1296,  subd.  2.  The  burden  of  the  relators'  argument  is  that  their  sen- 
tence is  illegal,  because  the  act  in  question  does  not  specifically  state 
"what  judge  or  court  should  have  the  lawful  power  to  enforce  chapter 
579."  But  section  9  of  the  act  expressly  states  that  the  "intent  of  this 
act"  is— 

"  •  ♦  •  to  empower  magistrates  and  courts  of  or  in  cities  of  the  first  class, 
in  the  circumstances  hereinbefore  specified,  to  commit  persons  under  indeter- 
minate sentence  to  penitentiaries,  reformatories  and  workhouses  and  to  ex- 
tend the  reformatory  and  correctional  functions  of  each  and  all  of  such  insti- 
tutions." 

[3-5]The  court  will  take  judicial  notice  of  the  following  facts: 
That  New  York  is  a  city  of  the  first  class  (Const,  art.  12,  §  2) ;  that 
the  Court  of  General  Sessions  is  a  court  '*of  or  in"  the  city  of  New 
York  (Code  Cr.  Proc,  §§  50-54) ;  that  the  Court  of  Special  Sessions 
is  also  a  court  "of  or  in"  the  city  of  New  York  (Code  Cr.  Proc.  § 
64;  Inferior  Crim.  Courts  Act  [Laws  1910,  c.  659]  §§  2,  3).  See,  also, 
the  caption  of  the  several  commitments  in  the  Koplitz  and  Holt  cases. 
The  judges  of  the  Court  of  General  Sessions  and  the  justices  of 
the  Court  of  Special  Sessions  are  "magistrates  of  or  in  cities  of  the 
first  class,"  and  empowered  under  section  9,  supra,  "to  commit  persons 
under  indeterminate  sentence  to  penitentiaries,"  etc.  Vide  Code  Cr. 
Proc.  §§  146,  147. 

^=:»Por  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key- Numbered  Digests  &  indexes 
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[8]  These  relators  also  claim  that  "the  maximum  penalty"  for  their 
crime  is  specified  in  Penal  Law,  §  1937.  Penal  Law,  §  1937,  has  been 
held  inapplicable  to  persons  sentenced  under  the  provisions  of  the 
Parole  Commission  Law.  People  ex  rel.  Pinchback  v.  Warden,  184 
App.  Div.  717,  172  N.  Y.  Supp.  382. 

[7]  In  Matter  of  Joyce :  Joyce  is  held  by  virtue  of  a  final  judgment 
of  the  Court  of  Special  Sessions  on  conviction  of  the  misdemeanor 
of  keeping  a  disorderly  house.  Joyce  claims  that  he  "should  have  been 
dealt  with  under  the  provisions  of  the  Misdemeanor  Act,  section  1937 
of  ^ the  Penal  Code."  Probably  he  means  Penal  Law,  §  1937.  This 
contention  is  \^ithout  merit.  People  ex  rel.  Pinchback  v.  Warden,  su- 
pra. 

[8]  Joyce  also  claims  that,  since  the  Special  Sessions  has  no  power 
to  impose  a  definite  sentence  of  three  years,  it  has  no  power  to  impose 
an  indeterminate  sentence  which  may  last  three  years.  But,  since  the 
Court  of  Special  Sessions  is  expressly  given  the  power  to  impose  .the 
indeterminate  sentence  by  the  Parole  Commission  Law,  it  would  seem 
to  be  immaterial  whether  or  not  they  have  the  power  to  impose  a  defi- 
nite sentence  for  a  period  which  may  last  as  long  as  the  indeterminate 
sentence. 

The  Cosgriff  Case,  195  N.  Y.  190,  88  N.  E.  38,  does  not  help  the  re- 
lator. Thexrime  charged  was  petit  larceny  as  a"  second  offense.  The 
point  involved  was  whether  the  police  court  had  jurisdiction.  That 
court  could  not  impose  a  sentence  of  more  than  one  year.  The  offense 
charged  was  punishable  by  imprisonment  for  two  years,  and  was,  in 
effect,  a  felony,  because  imder  the  Code  provisions  a  state  prison  sen- 
tence might  be  imposed.  It  was  held  that  the  court  had  no  jurisdiction, 
even  if  the  offense  was  not  technically  a  felony,  as  it  was  not  empower- 
ed to  impose  the  two-year  penalty.  Besides,  the  offense  being  subject 
to  an  infamous  punishment,  hard  labor  in  a  state  prison,  indictment 
and  jury  trial  was  essential.  The  court  said  (195  N.  Y.  197,  88  N.  E. 
40): 

*'It  is  unnecessary  in  this  case  to  decide  how  great  punishment  the  Legis- 
lature may  constitutionaUy  authorize  Courts  of  Special  Sessions  to  impose  on 
a  conviction  without  a  common-law  jury." 

[9]  In  Matter  of  Littman:  Littman  is  held  by  virtue  of  a  final 
commitment  of  the  Court  of  Special  Sessions  "on  conviction  by  trial 
of  the  misdemeanor  of  unlawfully  annoying  persons  in  a  public  place 
by  offensive  and  disorderly  acts."  These  acts  are  made  a  misdemean- 
or by  Penal  Law,  §  720,  and  no  punishment  is  prescribed  by  that 
section.  This  is  an  offense  of  which  the  Court  of  Special  Sessions  has 
jurisdiction.  Inferior  Crim.  Courts  Act  (Laws  1910,  c.  659)  §  31. 
Relator  seems  to  be  under  the  misapprehension  that  his  conviction  was 
for  a  violation  of  sections  1458  and  1459  of  the  Consolidation  Act 
(Laws  1882,  c.  410),  which  makes  certain  specified  acts  "disorderly 
conduct  tending  to  a  breach  of  the  peace,"  of  which  offenses  police 
magistrates  have  summary  jurisdiction  (Consol.  Actv  §§  1458,  1459; 
Cohen  v.  Warden  of  Workhouse,  150  N.  Y.  Supp.  59^,  a  totally  dif- 
ferent offense.    Of  course,  if  his  conviction  was  for  a  violation  of  the 
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Consolidation  Act  provisions,  his  sentence  would  be  improper.  But 
it  was  for  a  violation  of  the  provisions  of  the  Penal  Law,  a  misde- 
meanor of  which  the  Court  of  Special  Sessions  had  jurisdiction. 

Writs  dismissed,  and  prisoners  remanded  to  custody. 

Writs  dismissed. 


DUNDEE  NAT.  BANK  v.  STROV^BRIDGE  eft  aL 

(Supreme  Court,  Trial  Term,  Tates  CJounty.     May,  1920.) 

L  Bankrupiey  #s>4ISl(l)— -Discharsfe  relieves  bftiiknipi  tmm  obligation  to 
pay  balance  on  notes. 

A  discharge  in  bankruptcy  relieves  the  bankrupt  from  legal  obligation 
to  pay  a  balance  due  on  his  notes  proved  against  his  estate  in  the  bank- 
ruptcy proceedings. 

2.  Costs  <&=>32(l)-rNot  awarded  on  dismisBal  of  coplalntiff,  whom  defendant 

insisted  should  be  made  party. 

Where  defendant  bankrupt  was  joined  as  defendant  in  an  action  on 
notes  signed  by  himself  and  his  wife,  being  brought  In  by  plaintiff  be- 
cause defendant  wife  pleaded  a  defect  In  parties  in  her  answer,  on  dis- 
missal as  to  him,  because  of  his  discharge  in  bankruptcy,  costs  will  not 
be  awarded  against  him,  in  view  of  Code  Civ.  Proc.  S  3229. 

3.  Bankruptcy  <d=>42S— Wif e^  who  signed  husband's  notes  for  accommodation, 

liable  after  Us  ^scfaarge. 

Under  Negotiable  Instruments  Law,  {  55,  wife,  who  signed  husband's 
notes  to  a  bank,  given  for  money  which  went  to  him  personally  for  use 
in  his  business,  Tieid  liable  on  the  notes  after  the  husband's  discharge  in 
'  bankruptcy. 

4.  Bills  and  notes  ^=>429 — ^Receipt  by  payee  bank  of  preferential  check  of 

maker,  with  surrender  of  notes  before  due,  not  payment  as  to  accmnmo- 
dation  maker. 

Transactions  between  lender  bank  and  borrower  husband  in  relation 
to  notes  executed  by  himself  and  by  his  wife  as  accommodation  maker, 
whereby  the  bank,  when  the  notes  were  not  due,  received  the  husband's 
check  ppd  surrendered  the  notes  to  him,  held  not  payment  of  the  notes, 
discharging  the  wife  from  liability;  the  payment  having  been  preferen- 
tial as  against  other  creditors  of  the  borrower  husband,  who,  within  four 
months,  was  adjudicated  a  bankrupt  and  the  preference  voided. 

5.  Bills  and  notes  <^»429— Wife  liable  on  liotes  of  husband,  signed  for  ac- 

commodation, though  when  be  paid  them,  prior  to  bankruptcy,  they  had 
been  rediscoanted. 

Defendant  wife,  who  signed  for  accommodation  husband's  notes  given 
bank  for  loan,  held  liable  to  the  bank  on  such  notes  after  the  husband's 
discharge  in  bankruptcy  proceedings,  wherein  the  husband's  preferen- 
tial payment  to  the  bank  was  voided,  though  when  the  bank  accepted  from 
the  husband  payment  of  the  notes  before  they  were  due,  thus  receiving 
preferential  treatment,  which  was  subsequently  voided  by  his  trustee  m 
bankruptcy,  the  notes  were  not  in  its  physical  possession,  but  in  the  pos- 
session of  a  bank  with  which  they  had  been  redlscounted ;  the  payee 
bank  having  subsequently  secured  them  from  the  rediscountlng  bank 
and  handed  them  to  tt\fi  husband. 
6«  Bankrupt^  ^=»305— Decree  in  hnsbamTs  bankruptcy  proceedings  that 
paymoit  on  notes  signed  by  him  and  wife  was  preference  binding  <m  wife. 

Decree  in  bankruptcy  court  that  payment  by  bankrupt  husband  to  bank 
on  notes  executed  by  himself  and  his  wife,  who  signed  for  his  accommo- 
dation, was  preferential  as  to  other  creditors  of  the  husband,  held  blnd- 

^  ■  ■ ■  ■  ■  ■  — _- _— _— ^« 
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ing  and  conclusive  on  tlie  wife,  in  suit  by  the  bank  against  her  to  recover 
on  the  notes  after  the  preference  was  voided,  as  establishing  its  legal  con- 
sequences and  proving  the  fact  that  such  decree  was  made. 
7.  BaJrimiptcy  <S=>363— Aecommodatlon  maker  not  relieved  by  payment  of 
dividend  in  maker^s  bankruptcy  proceedings. 

The  fact  a  bank,  payee  of  notes,  proved  its  claim  against  the  bankrupt 
maker's  estate,  and  received  a  dividend  which  it  credited  on  the  notes, 
did  not  relieve  the  maker's  wife,  an  accommodation  maker,  from  the  bal- 
ance of  the  debt  remaining  unpe-id. 

Action  by  the  Dundee  National  Bank  against  Lena  Strowbridge  and 
John  W.  Strowbridge,  tried  without  a  jury.  Plaintiff  awarded  judg- 
ment against  defendant  Lena  Strowbridge;  complaint  dismissed  on 
the  merits  as  to  defendant  John  W.  Strowbridge. 

The  summons  is  dated  April  15,  1919.  The  complaint  contains  two  causes 
of  action — the  first  upon  a  joint  promissory  note  for  |2,000,  made  by  the  de- 
fendants to  plaintifTs  order,  dated  July  1,  1915,  and  payable  90  days  after 
date;  the  second  upon  a  note  Joint  and  several  in  form  for  |2,000,  made  by 
defendants  to  plaintiff's  order,  dated  August  2,  1915,  and  payable  4  months 
after  date.  The  plaintiff  alleges  payment  of  |1,061.60  on  account  of  the  notes 
and  demands  Judgment  for  the  balance  due,  with  interest,  in  all  $3,254.73. 
Plaintiff  alleges  that  the  circumstances  under  which  the  payment  credited  was 
made  were  as  follows: 

On  August  24,  1915,  the  defendant  John  W.  Strowbridge  attempted  to  pay 
the  notes,  and  gave  the  plaintiff  his  check  for  the  amount  thereof,  with  In- 
terest to  the  time  of  payment.  Thereafter  prior  to  the  commencement  of  the 
action,  and  within  four  months  of  the  date  of  the  attempted  payment,  John 
W.  Strowbridge  was  adjudicated  a  bankrupt  in  the  District  CJourt  of  the 
United  States  for  the  Western  District  of  New  York.  A  trustee  was  appointed 
of  the  estate  of  the  bankrupt,  who  thereafter  brought  proceedings  in  the 
United  States  court  against  the  plaintiff,  to  recover  the  amount  attempted 
to  be  paid  upon  the  notes,  upon  the  ground  that  it  was  unlawful  preference 
under  the  Bankruptcy  Law  (U.  S.  CJomp.  St.  S§  9585-9656),  which  resulted 
in  an  order  directing  the  plaintiff  to  repay  the  money  received  from  the  bank- 
rupt to  the  trustee.  The  plaintiff  paid  the  money  received  from  Strowbridge 
to  the  trustee  in  bankruptcy  and  filed  a  claim  against  the  bankrupt  estate 
upon  the  notes.  Thereafter  on  November  11,  1915,  the  plaintiff  received  a 
dividend  upon  the  claim  so  filed,  amounting  to  $1,061.60,  and  has  applied  one- 
half  of  that  amount  on  each  note.  The  complaint  alleges  that  on  July  25, 
1916,  Strowbridge  was  discharged  from  his  debts  in  the  bankruptcy  pro- 
ceeding. 

The  defendant  John  W.  Strowbridge  answers,  admitting  the  making  and 
delivery  of  the  notes,  the  bankruptcy  proceedings,  and  his  discharge  in  bank- 
ruptcy, and  alleges  that  prior  to  the  commencement  of  the  action  the  notes 
were  fully  paid,  and  also  that  his  discharge  in  bankruptcy  relieves  him 
from  obligation  to  pay  the  notes. 

The  defendant  Lena  Strowbridge  admits  the  making  and  delivery  of  the 
notes,  the  bankruptcy  of  defendant  John  W.  Strowbridge,  and  his  discharge 
in  bankruptcy.  She  alleges  that  the  notes  were  fully  paid  prior  to  the  com- 
mencement of  the  action.  She  alleges  that  she  signed  the  notes  at  the  re- 
quest of  the  plaintiff  and  defendant  John  W.  Strowbridge  as  a  surety  only  and 
without  consideration;  that  thereafter  said  Strowbridge  paid  the  notes  to 
plaintiff,  which  surrendered  the  notes  to  her  codefendant  as  paid  and  can- 
celed, and  discharged  her  from  liability  thereon.  Further  answering,  she 
alleges  that,  if  the  plaintiff  was  compelled  to  return  the  money  received 
from  her  codefendant  to  the  tru.stee  in  bankruptcy  as  alleged  in  the  complaint, 
such  repayment  was  compelled  by  reason  of  fraudulent  and  unlawful  acts  of 
the  plaintiff  in  securing  a  preferential  payment  in  violation  of  the  Bankruptcy 
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Act.  As  a  further  defense  she  alleges  that  she  is  the  wife  of  John  TV.  Strow- 
bridge,  who  prior  to  his  bankruptcy  was  engaged  In  the  creamery  business 
at  Dundee,  Yates  county,  N.  Y.,  where  the  plaintiff's  bank  was  located ;  that 
her  husband  was  a  customer  of  the  bank  in  connection  with  his  creamery 
business;  that  he  had  a  checking  account  with  the  bank,  and  borrowed  vari- 
ous sums  of  money  from  the  plaintiff  used  by  him  principally  in  carrying  on 
his  business ;  that  at  the  request  of  her  husband,  and  without  consideration, 
she  signed  as  a  surety  certain  promissory  notes  with  him,  which  notes  were 
discounted  by  the  plaintiff,  and  the  proceeds  placed  to  the  credit  of  said  John 
W.  Strowbridge  in  his  checking  account.  She  alleges  that  the  notes  were  re- 
newed from  time  to  time,  the  last  renewals  being  the  notes  set  forth  in  the 
complaint,  cid  that  on  each  occasion  she  signed  the  renewal  notes.  She 
alleges  that  the  fact  that  she  was  not  the  principal  upon  said  notes,  but  was 
an  accommodation  surety  only,  and  that  the  proceeds  of  the  notes  were  used 
by  her  husband  in  his  business,  was  known  to  th^  plaintiff.  She  avers  that 
on  August  24,  1915,  said  John  W.  Strowbridge  paid  to  the  plaintiff  the  full 
amount  of  the  notes,  that  they  were  thereupon  satisfied,  extinguished,  and 
discharged,  and  surrendered  to  Strowbridge  by  the  plaintiff,  and  that  she 
was  thus  released  from  liability  thereon.  As  a  further  defense  she  alleges 
that  she  was  at  all  times  a  resident  of  Dundee,  within  reach  of  the  process  of 
the  bankruptcy  court ;  that  she  was  not  made  a  party  to  the  bankruptcy  pro- 
ceedings; that  If  plaintiff  was  compelled  to  repay  the  money  to  the  trustee, 
she  was  not  made  a  party  to  the  proceedings  or  given  notice  thereof,  and  was 
not  bound  thereby ;  that  no  attempt  was  made  to  restore  the  said  notes,  and 
no  claim  was  made  against  her  by  plaintiff  prior  to  the  conunencement  of  this 
actioB.  She  alleges  that,  owing  to  plaintiff's  failure  to  make  claim  against 
her  on  said  notes,  she  did  not  assert  any  claim,  against  the  assets  of  the  bank- 
rupt, and  lost  rights  and  interests  which  would  have  been  saved  to  her,  had 
the  plaintiff  asserted  and  prosecuted  its  alleged  claim  against  her  with  dili- 
gence. 

Mandeville,  Personius  &  Newman,  of  Elmira  (Lewis  H.  Watkins, 
of  Watkins,  of  counsel),  for  plaintiff. 

James  O.  Sebring,  of  Coming,  for  defendant  Lena  Strowbridge. 
Egbert  Shoemaker,  of  Coming,  for  defendant  John  W.  Strowbrdge. 

KELLY,  J.  This  action  was  reached  for  trial  at  the  May  term. 
The  parties  waived  a  jury;  the  case  was  tried  and  decision  reserved, 
so  that  briefs  might  ^)e  submitted.  I  have  recently,  on  my  request,  re- 
ceived the  pleadings,  exhibits,  briefs,  and  requests  to  charge  from  the 
plaintiff,  but  I  regret  that  I  have  not  had  the  advantage  of  any  brief 
from  defendants,  I  do  not  think  I  should  delay  the  decision  any 
longer. 

There  are  some  facts  which  are  not  in  dispute,  or  which  are  estab- 
lished beyond  question.  On  August  24,  1915,  the  defendants  were  in- 
debted to  the  plaintiff  bank  in  the  sum  of  $4,000  on  two  promissory 
notes— one  for  $2,000,  due  October  1,  1915,  and  the  other  for  $2,000, 
due  December  2,  1915.  The  first  note  was  made  by  the  defendants 
jointly ;  the  second  was  an  individual  note  signed  by  both  defendants. 
The  bank"  has  received  on  account  of  this  indebtedness  the  stim  of 
$1,061.60  by  way  of  a  dividend  from  the  trustee  in  bankruptcy  of  Mr. 
Strowbridge.  'f he  balance  of  the  debt  is  unpaid,  and  this  action  is 
brought  against  the  makers  of  the  notes  to  recover  such  balance. 

[1,2]  Mr.  Strowbridge  pleads  his  discharge  in  bankruptcy,  and 
moved  for  a  dismissal  of  the  complaint  as  against  him.  The  plaintiff 
bank  does  not  oppose  his  motion,  and  undoubtedly  the  discharge  re- 
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Ueves  him  from  legal  obligation  to  pay  the  balance  due.  His  motion  is 
therefore  granted,  but  wiSiout  costs.  Code  Civ.  Proc.  §  3229.  Owing 
to  his  discharge  in  bankruptcy  the  plaintiff  originally  brought  the 
action  against  Mrs.  Strowbridge  alone,  but  it  was  stated  on  the  trial, 
and  not  denied,  that  the  wife  pleaded  a  defect  in  parties  in  her  an- 
swer, and  plaintiff  brought  the  bankrupt  in  as  a  defendant.  He  ap- 
peared in  the  action  voluntarily  and  answered,  setting  up,  inter  alia, 
the  discharge  in  bankruptcy.  His  attorney  is  associated  with  the 
learned  counsel  who  appears  for  the  wife,  and  who  also  acted  as  coun- 
sel for  the  bankrupt  upon  the  trial.  I  think,  therefore,  that  this  is  not 
a  case  where  costs  should  be  awarded  on  the  dismissal  of  the  complaint 
against  defendant  John  W.  Strowbridge. 

The  granting  of  the  husband's  motion  that  the  complaint  be  dismiss- 
ed as  to  him  leaves  the  wife  to  bear  the  brunt  of  the  litigation.  She  says 
that  the  money  of  the  bank,  loaned  upon  the  notes,  actually  went  to  her 
husband  for  use  in  his  creamery  business.  She  says  she  signed  the 
notes  at  his  request,  without'  consideration,  and  that  the  bank  knew 
all  about  it.  She  says  she  signed  the  notes  "as  a  surety  only,"  and  that 
on  August  24,  1915,  when  the  bank  accepted  Strowbridge's  check  for 
the  amount  due  on  the  notes  and  surrendered  them  to  him,  she  was 
discharged  from  liability.  She  says  that  she  was  not  a  party  to  the 
bankruptcy  proceedings  and  is  not  bound  by  them,  and  she  claims 
that  when  the  bank  was  cited  before  the  bankruptcy  court,  and  compel- 
led to  pay  back  the  money  received  from  her  husband,  it  was  all  done 
without  her  knowledge;  that  the  bank  should  have  notified  her,  or 
brought  her  into  the  proceedings  in  some  way ;  that  she  was  not  notified 
that  the  plaintiff  bank  claimed  that  she  was  indebted  to  them;  and 
that  therefore  she  made  no  claim  against  the  assets  of  her  bankrupt 
husband,  and  lost  the  right  to  appear  in  the  proceedings  and  protect 
her  interests.  She  alleges  that,  had  the  bank  prosecuted  the  claim 
against  her  diligently,  or  made  any  claim  against  her,  she  might  have 
protected  herself. 

[3]  But,  while  we  may  sympathize  with  Mrs.  Strowbridge  in  her 
predicament,  I  do  not  see  how  she  can  escape  liability.  She  is  a  maker 
on  each  of  the  notes.  The  fact  that  she  signed  them  at  the  request  of 
her  husband,  or  that  the  money  went  to  him  personally,  and  that  these 
facts  were  known  to  the  bank,  is  no  defense.  It  is  provided  in  the 
Negotiable  Instruments  Law : 

**An  accommodation  party  Is  one  who  has  signed  the  instrument  as  maker, 
drawer,  acceptor  or  indorser,  without  receiving  value  therefor,  and  for  the 
purpose  of  lending  his  name  to  some  other  person.  Such  a  person  is  liable  on 
the  Instrument  to  a  holder  for  value,  notwithstanding  such  holder  at  the  time 
of  taking  the  instrument  knew  him  to  be  only  an  accommodation  party."  Ne- 
gotiable Instruments  Law  (Ck)nsol.  Laws,  c.  38)  §  55. 

There  can  be  no  dispute  upon  the  evidence  in  the  case  that  the  bank 
was  a  holder  for  value.  The  uncontradicted  evidence  is  that  they  re- 
fused to  advance  the  money  on  the  husband's  individual  note.  That 
was  the  reason  she  signed  the  notes  and  bound  herself  to  pay  them. 

[4]  The  wife  insists  that  the  transactions  between  the  bank  and  her 
husband  on  August  24,  1915,  the  receipt  by  the  bank  of  Strowbridge's 
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check  and  the  surrender  of  the  notes  to  him,  was  payment,  and  that 
she  is  discharged  from  Uability.  I  cannot  agree  with  this  contention. 
•When  Strowbridge  came  to  the  bank  on  August  24,  1915,  offering 
to  pay  the  notes,  they  were  not  then  due.  The  first  was  not  payable 
until  October  1st ;  the  second  on  December  2d.  The  bank  on  that  day 
could  not  have  offset  them  against  Mr.  Strowbridge's  deposit  account  ; 
it  could  not  refuse  to  honor  his  outstanding  checks  prior  to  the  proceed- 
ings in  bankruptcy.  If  the  deposit  had  remained  until  the  bank- 
ruptcy, the  bank  migl\t  have  been  entitled  to  offset  its  claim  on  the  notes ; 
but  that  is  not  this  case.  State  Bank  v.  Ingram  (C.  C.  A.  8th  Circuit) 
237  Fed.  76,  150  C.  C.  A.  278;  In  re  Starkweather  (D.  C.)  206  Fed. 
799;  Heyman  v.  Third  National  Bank  (D.  C.)  216  Fed.  685.  What 
was  the  bank  to  do?  Should  it  have  refused  to  accept  the  payment 
offered  by  Strowbridge?  I  think  not.  In  that  case  Mrs.  Strowbridge 
might  have  asserted  some  claim  in  equity  arising  from  the  refusal.  I 
cannot  see  how  the  acceptance  of  the  payment  injured  her.  To  be  sure, 
the  payment  was  preferential  as  against  the  other  creditors  of  Strow- 
bridge ;  but  non  constat  he  might  never  have  been  subjected  to  bank- 
ruptcy proceedings.  There  was  no  fraud  in  the  bank  receiving  the 
money  upon  the  conceded  unpaid  debt. 

"In  a  preferential  transfer  the  fraud  is  constructive  or  technical,  consist- 
ing in  the  infraction  of  that  rule  of  equal  distribution  among  all  creditors, 
which  it  Is  the  policy  of  the  law  to  enforce  when  all  cannot  be  fully  paid.*' 
Coder  v.  Arts,  213  U.  S.  241,  29  Sup.  Ct.  436,  53  L.'  Ed.  772,  16  Ann.  Gas.  1008. 

*'Under  this  statute  (Bankruptcy  Act)  the  question  of  fraud  does  not  en- 
ter." Crooks  T.  People's  Bank,  46  App.  Div.  339,  61  N.  Y.  Supp.  604 ;  Reming- 
ton on  Bankruptcy,  S  1397. 

"It  was  immaterial  whether  he  [the  plaintiff]  did  or  did  not  know  the  pro- 
visions of  the  Bankruptcy  Act,  or  whether  he  did  or  did  not  know  that 
GrifQth  was  insolyent.  It  was  proper  for  him  to  receive  the  payment.  If  he 
received  it,  knowing  that  Griffith  was  insolvent,  he  received  it  subject  to  the 
rightful  claim  of  an  assignee  in  bankruptcy,  if  an  adjudication  in  bankruptcy 
should  take  place,  upon  a  petition  filed  within  four  months  thereafter.  It 
is  true  that  the  receiving  of  the  payment  under  such  circumstances  is  called 
in  the  Bankrupt  Act  'accepting  a  fraudulent  preference,'  but  it  is  not  an 
actual  fraud,  nor  would  it  have  been  even^a  constructive  fraud,  if  an  adjudi- 
cation In  bankruptcy  had  not  taken  place  upon  a  petition  filed  within  four 
months.  Besides,  whatever  was  done  was  not  done  with  intent  to  wrong  the 
defendants,  but  rather  to  protect  them.  If  plaintiff  had  declined  to  receive 
the  payment,  ♦  •  •  the  defendants  might  justly  have  complained.  There 
was  at  least  a  possibility  that  no  adjudication  in  bankruptcy  would  take  place 
upon  a  petition  filed  within  four  months.  But  it  did  take  place,  and  now  the 
plaintiff  asks  relief  not  against  his  own  fraud,  but  because  the  payment  which 
he  properly  received  has  been  held,  by  reason  of  what  afterwards  transpired, 
and  under  the  peculiar  provisions  of  the  bankrupt  law,  to  have  been  made  to 
him  in  trust  for  aU  the  creditors  of  Griffiths."  Watson  v.  Poague.  42  Iowa, 
582. 

[5]  But  Mrs.  Strowbridge  asserts  that  on  August  24,  1915,  when  the 
plaintiff  accepted  payment  of  tbe  notes,  not  then  due,  the  plaintiff  was 
not  the  holder  of  the  notes.  It  appears  that  on  the  original  receipt  of 
the  notes  the  plaintiff  bank  indorsed  them,  and  rediscounted  them  at 
a  bank  in  New  York  City,  which  city  bank  had  actual  possession  of 
the  notes  on  that  day.  Having  received  payment,  the  plaintiff  bank  ob- 
tained the  return  of  the  notes  from  the  city  bank,  stamped  them  as 
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paid,  and  handed  them  to  Mr.  Strowbridge.  It  is  sought  to  involve 
what  seems  to  be  the  obvious  intent  of  the  transaction  in  complica- 
tions because  of  this  rediscounting,  and  the  fact  that  plaintiff  had  not . 
actual  possession  of  the  notes,  on  August  24,  1915.  I  do  not  see  how 
this  helps  the  defendant.  The  debt  was  owing  from  the  two  makers 
of  the  notes;  it  had  not  been  repaid.  The  plaintiff,  for  its  own  con- 
venience, had  borrowed  money  on  this  paper;  but  plaintiff  had  in- 
dorsed the  notes,  and  was  liable  thereon  to  the  city  bank.  The  plain- 
tiff still  remained  a  creditor  of  the  makers  of  the  notes.  When  the 
notes  were  returned  to  the  plaintiff  by  the  city  bank,  and  surrendered 
by  the  plaintiff  to  Mr.  Strowbridge  in  return  for  the  payment  whioji 
it  was  assumed  he  had  made,  the  intermediate  rediscounting  of  the  notes 
had  no  significance  or  bearing  on  the  liability  of  the  defendants. 
Plaintiff,  having  been  compelled  to  return  the  money  received  from 
Strowbridge  to  the  trustee  in  bankruptcy,  recovered  possession  of  the 
notes  and  proved  its  claim,  receiving  a  dividend  thereon.  I  do  not 
see  how  the  circumstance  of  the  rediscounting  of  the  paper  helps  Mrs. 
Strowbridge.  If  she  was  liable  for  the  debt  originally,  she  has  not 
paid  any  part  of  it,  and  the  bank,  which  loaned  its  money  on  the  faith 
of  her  signature,  still  holds  the  notes  and  seeks  payment  from  her. 
No  one  else  is  demanding  payment  of  the  debt  from  her. 

It  has  been  held  in  a  long  line  of  authorities  in  this  and  other  juris- 
dictions that  the  receipt  of  a  preferential  payi^ent  of  this  description, 
which  the  payee  is  thereafter  obliged  to  return,  is  in  law  no  payment. 
In  Perry  v.  Van  Norden  Trust  Co.,  118  App.  Div.  288,  103  N.  Y. 
Supp.  543,  the  defendant  held  two  notes  of  the  bankrupt,  which  were 
secured,  and  these  notes,  indorsed  by  one  Feist,  but  otlierwise  un- 
secured. The  bankrupt  sold  its  assets,  deposited  the  money,  and  drew 
a  check  to  the  defendant  in  payment  of  the  notes.  Immediately  there- 
after the  bankrupt  was,  on  petition  of  its  creditors,  aHfijudicated  a 
bankrupt,  and  Perry,  the  plaintiff,  was  appointed  trustee  in  bankruptcy. 
The  trustee  brought  suit  under  the  Stock  Corporation  Law  (Laws  1892, 
c.  688,  as  amended  by  Laws  190L  c.  354,  §  48,  now  Stock  Corporation 
Law  [Laws  1909,  c.  61 ;  Consolidated  Lawis,  c.  59]  §  66)  to  recover 
the  payment  made  to  the  trust  company  as  an  unlawful  preference. 
While  not  brought  under  the  Bankruptcy  Act,  the  principle  involved  is 
the  same.  After  stating  that  a  creditor,  who  has  surrendered  security 
to  which  he  cannot  be  restored,  cannot  be  said  to  have  received  a  pref- 
erential payment,  the  court  continued : 

"If,  however,  the  creditor  has  surrendered  no  security,  the  rule  does  not 
apply.  The  only  security  the  trust  company  held  was  the  indorsement  of 
Max  Feist,  and  that  security  it  will  not  have  lost,  even  if  it  now  be  required 
to  return  ♦  ♦  •  the  money,  and  the  accounts  or  the  proceeds  of  the  ac- 
counts which  were  assigned  toit  on  May  24,  1904.  Ordinarily,  of  course, 
the  payment  of  a  note  by  ihe  maker  terminates  the  liability  of  the  indorser ; 
but  the  receipt  of  a  preferential  payment,  contrary  to  the  statute,  of  an  in- 
dorsed note,  is  in  the  contemplation  of  law  no  payment  at  all,  and  does  not 
release  the  indorser.  Swarts  v.  Fourth  Natl.  Bank,  117  Fed.  1;  Petty  v. 
CJooke,  L.  R.  a  Q.  B.  790-796;  Brandt,  Suretyship  (3d  Ed.)  {  368;  Wil- 
liams V.  Gilchrist,  11  N.  H.  535 ;  Watson  v.  Poague,  42  Iowa,  5S2.  The  defend- 
ant trust  company,  in  surrendering  the  notes  indorsed  by  Feist,  did  not  dis- 
charge him,  but  retained  whatever  right  of  recourse  it  then  had  against  him. 
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So  far  as  he  was  concerned,  its  position  remained  unaltered,  and  the  debt  re- 
mained unpaid,  and  it  does  not  appear  that  the  defendant  has  in  any  way  lost 
its  right  of  recourse  against  Feist,  the  indorser." 

In  the  Court  of  Appeals  this  judgment  was  reversed  (Perry  v.  Van 
Norden  Trust  Co.,  192  N.  Y.  189,  84  N.  E.  804),  but  solely  upon  the 
ground  that  the  trust  company,  having  surrendered  the  notes,  failed 
to  present  them  for  payment  or  to  protest  them,  and  had  thus  lost  its 
right  of  recourse  against  Feist,  the  indorser.  But  the  soundness  of 
the  doctrine  that  the  receipt  of  a  preferential  payment,  which  the  payee 
has  been  obliged  to  return,  is  no  payment  at  all,  is  in  no  way  questioned. 
In  the  case  at  bar  Mrs.  Strowbridge  is  not  an  indorser,  but  is  one  of 
the  makers  of  the  notes  in  suit. 

In  Wright  v.  Gansevoort  Bank,  118  App.  Div.  281,  103  N.  Y.  Supp. 
548,  the  court  discussed  the  effect  of  a  preferential  payment  under  the 
Stock  Corporation  Law,  supra,  and  the  effect  of  such  payment  on  the 
liability  of  indorsers  for  otherwise  unsecured  indebtedness.  The  court 
said: 

"So  far  as  these  are  concerned  [the  unsecured  debts],  the  bank  surrendered 
nothing,  and  will  lose  nothing  if  it  is  required  to  pay  back  the  money  to  the 
receiver.  The  rule  is  that,  in  cases  where  the  creditor  innocently  receives  pay- 
ment from  the  principal  debtor,  which  he  is  afterwards  required  to  repay 
because  it  constituted  an  unlawful  preference,  the  debt  will  not  therefore  be 
considered  as  having  been  paid,  so  as  to  release  the  surety ;  but  the  creditor 
may  pursue  his  remedy  against  the  surety  as  if  no  payment  had  been  made. 
Swarts  V.  Fourth  National  Bank,  117  Fed.  1,  and  cases  therein  cited.  Conse- 
quently the  defendant  bank,  even  if  required  to  pay  so  much  of  the  $15,594.01 
as  was  secured  only  by  the  indorsements  *  *  *  of  Mr.  and  Mrs.  Loftus 
wiU  be  put  in  no  worse  position  than  it  would  have  been  In  if  no  payment  bad 
ever  been  made,  and  may  still  recover  from  the  guarantors." 

It  would  appear  from  these  decisions  that  Mrs.  Strowbridge's 
liability  continued,  even  if  she  was  a  surety,  as  she  suggests  in  her 
answer.  But  of  course  she  was  not  a  surety,  or  an  indorser,  or  a 
guarantor,  but  was  one  of  the  makers  of  the  notes,  and  prinqipally 
liable  for  the  debt.    Negotiable  Instruments  Law,  supra. 

As  already  suggested,  I  have  not  the  advantage  of  a  brief  on  be- 
half of  Mrs.  Strowbridge.  I  can  only  consider  her  answer  and  the 
defenses  which  she  there  pleads.  I  refer  to  but  one  other  argument 
suggested  by  her  answer,  to  the  effect  that  the  proceedings  in  the  bank- 
ruptcy court,  the  fact  that  the  plaintiff  complied  with  the  order  there 
made,  and  returned  the  money  to  the  trustee,  and  thereafter  filed  a 
claim  against  the  bankrupt,  and  received  a  dividend,  in  some  way 
relieves  her  from  liability.  The  bankruptcy  proceedings  and  the  or- 
der of  the  referee  in  bankruptcy  were  all  received  in  evidence  on  the 
trial.  The  plaintiff  bank  was  cited  to  show  cause  why  the  money  re- 
ceived from  Strowbridge  should  not  be  paid  over  to  the  trustee  in 
bankruptcy.  Plaintiff  appeared  and  contested  the  application.  The 
referee  ordered  the  return  of  the  money,  writing  an  opinion  in  which 
he  carefully  considers  all  the  facts,  and  holds  that  the  payment  was 
preferential.  There  is  no  question  on  the  evidence  here  that  the  pay- 
ment by  Strowbridge  was  within  four  months  of  the  adjudication  in 
bankruptcy,  and  would  have  enabled  the  plaintiff  to  obtain  a  greater 
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percentage  of  its  claim  than  the  other  creditors.  The  schedules  in 
evidence,  and  his  own  testimony,  show  that  he  was  insolvent.  We  have 
the  finding  of  the  bankruptcy  court  to  that  effect,  but  the  facts  are 
proved  irrespective  of  those  findings. 

[8,  7]  It  would  seem,  however,  that  the  decree  in  the  bankruptcy 
court  is  binding  and  conclusive  on  Mrs.  Strowbridge  as  establishing 
its  legal  consequences.  It  is  admissible  against  her  to  prove  the  fact 
that  such  a  decree  was  made.  Fidelity  &  Deposit  Co.  v.  Queens  Co. 
Trust  Co.,  226  N.  Y.  225,  232,  123  N.  E.  370.  The  fundamental 
fact  is  that  Strowbridge  was  insolvent  at  the  time  the  payment  was 
made,  and  that  by  decree  of  tlie  bankruptcy  court  the  money  was  re- 
turned to  the  trustee  in  bankruptcy.  Nor  does  the  fact  that  the  plain- 
tiff bank  proved  its  claim  against  the  bankrupt  estate  and  received  a 
dividend,  which  it  has  credited  upon  the  notes,  in  any  way  relieve  Mrs. 
Strowbridge  from  liability  for  the  balance  of  the  debt  remaining  un- 
paid. It  was  held  by  the  Supreme  Court  of  Tennessee  in  a  similar  case 
that  there  was  a  duty  on  the  creditor  to  prove  his  claim.  Second  Nat. 
Bank  V.  Prewitt,  117  Tenn.  1,  96  S.  W.  334,  9  L.  R.  A.  (N.  S.)  581, 
119  Am.  St.  Rep.  987. 

These  are  the  only  questions  to  which  I  think  it  necessary  to  refer, 
in  the  absence  of  a  brief  from  defendants. 

I  am  of  opinion,  therefore,  that  the  plaintiff  is  entitled  to  judgment 
against  the  defendant  Lena  Strowbridge  for  the  sum  of  $3,254.73, 
with  interest  from  November  11,  1916,  with  costs.  As  to  defendant 
John  W.  Strowbridge  the  complaint  should  be  dismissed  upon  the 
merits,  but  without  costs. 


(113  MlBC.  Rep.  248) 

TARASOWSKI  ▼.  PRUDENTIAL  INS.  CO.  OF  AMERICA. 

(Supreme  CJourt,  Special  Term,  Erie  County.     October  23,  1920.) 

1.  Insurance  ^^583(2)— Effed  of  facility  of  paymoit  clause  in  industrial 

life  policy  stated. 

Under  an  industrial  life  policy  containing  a  facUity  of  payment  clause, 
providing  the  company  may  make  any  payment  to  any  blood  relative  or 
V  connection  by  marriage,  or  any  person  equitably  entitled,  etc.,  while  such 
company  may  make  payment  to  others  thain  the  representative  of  the  es- 
tate of  insured,  the  poUcy  does  not  require  such  payment,  and  no  action 
can  be  maintained  on  it,  except  by  the  representative  of  the  estate ;  but, 
when  the  company  in  good  faith  elects  to  niake  such  payment  to  others 
than  the  representative,  the  payment  will  be  a  defense  against  the  repre- 
sentative's subsequent  claim. 

2.  Insurance  <9=>583(2) — ^Promise  of  industrial  insurer  entitles  wife  to  pro- 

ceeds of  policy  on  husband's  life,  on  wtiich  she  paid  premiums^ 

Where,  when  a  wife  took  out  an  industrial  policy  on  her  husband's 
life,  the  company  promised  her  that  the  amount  of  the  poUcy  would  be 
paid  to  her  in  the  event  of  his  death,  its  promise  amounted  to  an  election 
to  make  her  the  beneflciary,  and  she,  having  paid  premiums  until  his 
death,  can  avail  herself  of  the  promise  to  maintain  an  action  on  the 
policy  for  its  amount  though  by  its  terms  made  payable  to  the  husband's 
executors  or  administrators,  unless  imyment  was  made  under  a  facility 
of  payment  clause. 

^=5>For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Action  by  Anna  Tirasowski  against  the  Prudential  Insurance  Com- 
pany of  America,  wherein  verdict  was  directed  for  plaintiff,  and  de- 
fendant moves  for  new  trial.    Motion  denied. 

Louis  Goldring,  of  Buffalo,  for  plaintiflF. 
Roland  Crangle,  of  Buffalo,  for  defendant 

WHEELER,  J.  This  is  a  motion  for  a  new  trial  The  court  di- 
rected a  verdict  for  the  plaintiff.  The  action  is  to  recover  on  a  policy 
of  insurance  issued  by  the  defendant.  The  policy  was  upon  the  life 
of  plaintiff's  husband,  and  was  made  payable  to  the  executors  or  ad- 
ministrators of  his  estate,  "unless  payment  be  made  under  the  pro- 
visions of  the  next  succeeding  paragraph,"  known  as  the  "facility  of 
payment"  clause,  which  provided  the  insurance  company  might — 

"make  any  payment  •  ♦  ♦  to  any  relative  by  blood  or  connection  by 
marriage  of  the  insured,  or  to  any  person  appearing  to  said  company  to  be 
equitably  entitled  to  the  same  by  reason  of  iiaving  Incurred  expense  on  behalf 
of  the  insured,  for  his  or  her  burial,"  etc. 

The  evidence  given  on  the  trial  is  to  the  effect  that  at  the  time  the 
policy  was  obtained  the  agent  of  the  defendant  writing  the  same  prom- 
ised the  plaintiflF  that  the  amount  of  the  policy  in  the  event  of  her  hus- 
band's death  would  be  paid  to  her ;  that  she  in  fact  paid  the  premiums 
and  the  funeral  expenses.  No  administrator  of  the  estate  was  ever 
appointed.  The  defendant  contends  that  by  the  terms  of  the  policy  the 
death  benefit  is  only  payable  to  an  administrator,  and  the  plaintiff  in- 
dividually has  no  cause  of  action. 

The  plaintiff  relies  on  the  case  of  Shea  v.  United  States  Industrial 
Ins.  Co.,  23  App.  Div.  53, 48  N.  Y.  Supp.  548,  as  sustaining  her  right  to 
recover  where  the  terms  of  the  policy  were  substantially  the  same  as  in 
this  case,  and  where  at  the  time  of  delivering  the  policy  it  was  repre- 
sented that  the  plaintiff  would  be  the  beneficiary,  if  she  continued  to 
hold  the  policy  and  pay  the  premiums  up  to  the  time  of  the  insured's 
death.  In  the  Shea  Case  the  court  held  that  these  representations  oper- 
ated as  a  present  election  by  the  company  to  exercise  in  her  favor  the 
option  given  to  it  by  the  provision  of  the  policy  known  as  the  "facility 
of  payment  clause." 

The  defendant  here,  however,  contends  that  subsequent  decisions  of 
the  courts  of  this  and  other  states  have  so  modified  and  overruled  that 
in  the  Shea  Case  that  a  different  rule  must  be  applied  in  this  action. 
Defendant's  counsel  cites,  among  other  decisions,  the  following  as 
upholding  his  contentions:  Nolan  v.  Prudential  Ins.  Co.,  139  App. 
Div.  166,  123  N.  Y.  Supp.  688;  Ferretti  v.  Prudential  Ins.  Co.,  49 
Misc.  Rep.  489,  97  N.  Y.  Supp.  1007;  Heubner  v.  Met.  Life  Ins. 
Co.,  146  111.  App.  282 ;  Prudential  Ins.  Co.  v.  Godfrey,  75  N.  J.  Eq. 
484,  72  Atl.  456,  affirmed  77  N.  J.  Eq.  267,  76  Atl.  1067;  MarzuUi  v. 
Met.  Life  Ins.  Co.,  79  N.  J.  Law,  271,  75  Atl.  473. 

[1]  From  these  and  other  cases  we  may  deduce  the  following  prop- 
ositions. That  under  policies  of  this  character,  while  industrial  insur- 
ance companies  may  make  payments  to  others  than  the  representatives 
of  the  estate  of  the  insured,  the  policy  does  not  require  such  pay- 
ment, and  no  action  can  be  maintained  on  them,  except  by  representa- 
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tives  of  the  estate.  Same  cases  as  above  cited.  When,  however,  the 
insurance  company  in  good  faith  elects  to  make  such  payment  to  others 
than  the  representative  of  the  estate  of  the  insured,  such  payment  will 
be  a  defense  against  the  subsequent  claims  of  the  representative.  Cohen 
V.  Hancock  Mut.  Life  Ins.  Co.,  135  App.  Div.  776,  119  N.  Y.  Supp. 
850;  Thompson  v.  Prudential  Life  Ins.  Co.,  119  App.  Div.  666,  104  N. 
Y.  Supp.  257;  Wokal  v.  Belsky,  53  App.  Div.  167,  65  N.  Y.  Supp. 
815. 

[2]  The  question  still  remains  whether  the  promise  made  tp  the 
plaintiff,  at  the  time  she  took  out  the  policy  on  her  husband's  life,  that 
the  amount  of  the  policy  would  be  paid  to  her  in  the  event  of  his  death, 
did  not  in  fact  amount  to  an  election  on  the  part  of  the  company  to 
make  her  the  beneficiary,  and  whether  she,  having  herself  paid  the  pre- 
miums until  his  death,  cannot  avail  herself  of  that  promise  to  maintain 
an  action  on  the  policy  for  the  amount  payable.  It  was  so  held  in  Shea 
V.  Industrial  Ins.  Co.,  23  App.  Div.  53,  48  N.  Y.  Supp.  548,  and  held 
that  the  company  could  not,  under  such  circumstances,  in  good  con- 
science, repudiate  its  promise.  It  will  be  noted  that  In  this  case  the  evi- 
dence established  the  promise  to  pay  the  plaintiff  in  consideration  of 
her  paying  the  premiums  which  she  did.  In  the  Shea  Case  the  court 
said  that  the  promise  to  pay  the  party  procuring  the  policy  and  paying 
the  premiums — 

''had  the  force  of  a  present  election  upon  part  of  the  company  to  exercise  the 
option  In  this  regard  In  favor  of  the  plaintiff.  I^ia  does  not  change  or  vary 
the  terms  of  the  policy;  it  Is  an  agreement  In  addition  thereto  and  entirely 
consistent  therewith,  which  may  rest  In  parol  and  be  enforced  according  to 
Its  terms." 

We  do  not  understand  that  this  doctrine  has  been  modified  or  over- 
ruled by  any  decision,  at  least  by  any  decision  of  the  courts  of  this 
state.  In  the  case  of  Nolan  v.  Prudential  Ins.  Co.,  139  App.  Div.  166, 
123  N.  Y.  Supp.  688,  the  plaintiff  took  out  a  policy  on  the  life  of  a 
child,  who  became  an  inmate  of  her  family.  She  paid  the  premiums 
and  supported  the  child.  The  father  contributed  nothing.  The 
amount  of  the  policy  was  made  payable  to  the  administrator  or  ex- 
ecutor. There  was  no  proof,  however,  that  the  insurance  company 
ever  promised  the  plaintiff  the  proceeds  of  the  policy.  There  was, 
therefore,  not  only  an  absence  of  an  agreement  to  do  so,  but  also  ab- 
sence of  any  election  to  make  pa)mient  to  her,  and  consequently  the 
court  properly  held  that  as  matter  of  law  the  plaintiff  was  not  entitled 
to  recover.  In  the  case  of'  Ferretti  v.  Prudential  Ins.  Co.,  49  Misc. 
Rep.  489,  97  N.  Y.  Supp.  1007,  there  was  also  an  absence  of  any 
promise  to  pay. 

In  the  cases  above  cited  from  other  states  there  appears  to  have 
been  no  promise  to  pay  any  particular  person  upon  the  taking  out  of 
the  policy,  which  distinguishes  Shea  v.  Prudential  from  all  the  other 
cases.  We  therefore  reach  the  conclusion  that  the  later  cases  of 
Nolan  V.  Prudential  and  of  Ferretti  v.  Same  do  not  overrule  the  Shea 
Case,  and  that  until  the  Shea  Case  is  overruled  this  court  should  fol- 
low it. 

Consequently  the  motion  for  a  new  trial  must  be  denied.    So  ordered. 
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SCHOELKOPF  v.  MOERLBACH  BREWING  GO. 

(Supreme  Court,  Trial  Term,  Erie  County.    June,  1920.) 

1.  Conhncte  <S=>303  (2)  ^Temporary  suqiensioii  of  riglito  relieves  party  only 

if  subetantial. 

While  a  subsequent  statute  or  executive  order  rendering  performance  of 
a  contract  impossible  excuses  the  parties  from  further  proceedings  there- 
under, a  mere  temporary  suspension  of  a  right  or  duty  under  the  contract 
discharges  or  excuses  performance  only  if  the  suspension  is  so  material  or 
substantial  that  the  party  obligated  ought  of  right  to  be  held  discharged. 

2.  Cootraeto  «=»303 (2)— Payment  for  asslgmient  of  food  and  fuel  privileges 

required,  nolfvillistaiidiiig  temporary  suspeosion* 

A  payment  required  by  a  contract  for  the  assignment  of  the  food  and 
fuel  privileges  of  a  brewing  company  to  defendant,  which  contract  excused 
performance  if  the  manufacture  and  sale  of  beer  was  prohibited  before  the 
time  for  payment,  is  not  excused  by  the  fact  that  for  a  portion  of  the 
time  the  food  restrictions  were  removed,  so  that  the  food  privilege  was  un- 
necessary, where  such  privilege  was  necessary  for  the  balance  of  the  time 
and  the  fuel  privilege  was  necessary  for  the  entire  time,  and  the  com- 
pany In  fact  continued  to  manufacture  and  sell  beer  thereunder  until 
after  the  expiration  of  the  contract  period. 

Action  by  C.  P.  Hugo  Schoelkopf  against  the  Moerlbach  Brewing 
Company  to  recover  a  sum  claimed  to  be  due  under  a  contract.  Judg- 
ment rendered  for  plaintiff. 

Shire  &  JelHnek,  of  Buffalo,  for  plaintiff. 

Hubbell,  Taylor,  Goodwin  &  Moser,  of  Rochester,  for  defendant. 

MARCUS,  J.  The  plaintiff  had  for  some  time  been  the  control- 
ling stockholder  of  the  Best  Beverages  Company,  which  was  engaged  in 
the  brewing  of  lager  beer  and  ale.  The  defendant  operated  a  brewing 
company,  brewing  beer  and  ale.  Some  time  in  June  or  July,  1918, 
arrangements  were  made  for  the  consolidation  of  the  Best  Beverages 
Company  and  the  Moerlbach  Brewing  Company,  for  the  sale  of  all  the 
manufactured  beer  and  ale,  as  well  as  the  materials  necessary  to 
manufacture  the  same  by  the  Best  Beverages  Company  to  the  Moerl- 
bach Brewing  Company.  In  connection  with  the  consolidation  it 
was  important  that  the  Moerlbach  Brewing  Company  should  acquire 
the  food  and  fuel  privileges  controlled  by  the  Best  Beverages  Com- 
pany. 

Because  of  war  conditions  the  Congress  of  the  United  States  had 
given  to  the  President  absolute  control  over  food  products  and  fuel. 
This  was  done  by  the  Act  of  August  10,  1917  (Comp.  St.  1918,  Comp. 
St.  Ann.  Supp.  1919,  §§  SUSyse^SllSV^r).  The  manufacture  of 
whisky  and  other  strong  drinks  was  forbidden  by  the  President,  and 
the  sale  of  whisky  and  other  strong  drinks  was  prohibited  on  and 
after  July  1,  1919,  and  during  the  continuance  of  the  war.  Nothing 
was  done  with  reference  to  the  production  of  beer  and  ale  and  its 
sale  until  the  President,  by  proclamation  on  the  8th  day  of  December, 
1917,  provided  that  the  product  should  be  limited  to  70  per  cent,  of  the 
average  capacity,  and  that  the  alcoholic  contents  should  not  exceed 
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2.75  per  cent.  So  from  that  time  on,  viz.,  January  1,  1918,  all 
beverages  were  restricted  and  limited  in  that  respect  so  provided. 
In  June,  July,  and  August,  1918,  the  character  of  the  beer  that  was 
being  brewed  by  the  defendant  and  by  the  Best  Beverages  Company 
was  not  exceedmg  in  alcoholic  contents  2.75  per  cent. 

On  the  13th  of  August,  1918,  the  agreement  in  question  was  made, 
which  provided  for  the  payment  of  $15,000  by  the  defendant  to  the 
plaintiff  for  the  assignment  of  the  food  and  fuel  privileges  to  the  Best 
Beverages  Company.  It  was  conditioned  that  $5,000  should  be  paid 
forthwith,  and  $10,000  on  July  1,  1919,  "provided  the  manufacture 
arid  sale  of  beer  in  the  state  of  New  York  is  not  prohibited  before 
July  1,  1919,  by  either  federal  or  state  legislation,  or  by  any  effective 
order  or  mandate  of  any  federal  or  state  official.  *  *  *  in  the 
event  that  prohibition  of  the  manufacture  and  sale  of  beer  in  the  state 
of  New  York  on  or  before  July  1,  1919,  becomes  effective  or  opera- 
tive, then  the  said  sum  of  $10,{XX)  is  not  to  be  due  or  payable."  The 
purpose  of  this  agreement  is  made  plain  by  the  consolidation  agree- 
ment, in  which  the  food  and  fuel  privileges  were  assigned,  and  the  let- 
ter of  August  22,  1919,  clearly  shows  that  fact.    It  is  as  follows: 

"In  signing  this  agreement  to  be  u'sed  as  an  application  for  the  proper  per- 
mit for  the  consolidation  of  these  brewing  interests,  it  is  distinctly  understood 
that  the  entire  transaction  will  become  null  and  void,  should  the  proper  permits 
not  be  granted,  and  if  the  permits  are  granted  it  is  to  be  in  accordance  with 
the  original  agreement  signed  by  Mr.  Schoelkopf  under  date  of  August  13th, 
stating  that  the  approximate  amount  of  coal  to  be  allowed  to  us  from  the  Best- 
Beverages  Company  was  160  tons  per  month  and  about  2,000  barrels  of  beer 
or  ale." 

From  this  it  is  clear  how  important  the  fuel  and  food  privileges 
were  regarded  by  the  defendant,  and  its  desire  to  obtain  the  allotment 
of  160  tons  of  coal  per  month,  and  the  allotment  of  food  privileges  that 
appertain  to  the  right  of  the  Best  Beverages  Company  to  brew  2,000 
barrels  of  beer  or  ale  per  month.  Various  other  proclamations  were 
made,  restricting  and  regulating  the  fuel  and  food  privileges.  The  fuel 
privileges  were  never  in  any  wise  or  manner  changed,  but  the  food 
privileges  were  in  various  respects  changed  and  altered. 

The  $5,000  was  not  forthwith  paid,  but  was  paid  in  November,  and 
no  question  ever  was  raised  as  to  the  agreement  not  then  being  in  full 
force  and  effect,  nor  was  any  offer  ever  made  to  return  to  the  plaintiff 
the  privileges  which  the  defendant  had  procured  to  be  assigned.  And 
this  fact  is  important,  because  the  principal  claim  of  the  defendant  is 
that  by  reason  of  the  proclamation  of  September  30,  1918,  all  limita- 
tions and  restrictions  were  taken  away,  so  tliat  the  defendant  could  use 
an  unlimited  quantity  of  food,  thereby  making  this  agreement  and 
the  assignment  of  no  particular  value  to  the  defendant.  If  that  were 
so  regarded,  it  certainly  would  be  expected  that  the  defendant  should 
have  returned  these  rights.  But  it  was  just  as  necessary  that  they 
have  the  fuel  privileges  as  the  food  privileges,  because  without  coal 
they  could  not  operate  the  brewery,  and  the  defendant  retained  the 
fuel  privileges  to  the  end. 

The  food  privileges  were  made  important  because  of  the  proclama- 
tion of  the  30th  of  January,  1919,  which  modified  the  proclamation 
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of  the  16th  of  September,  1918,  to  the  extent  of  permitting  the  use 
of  p^in  for  the  manufacture  of  beverages  which  are  not  intoxicating ; 
and  it  is  to  be  remembered  that  the  proclamation  of  September  16, 
1918,  absolutely  prevented  the  use  of  these  materials  after  December 
1,  1918,  so  that  during  all  of  the  period  in  question  the  defendant  ex- 
ercised the  fuel  rights  obtained,  and  during  a  portion  of  the  time 
exercised  the  food  privileges.  Indeed,  the  only  time  in  which  it  can 
be  said  that  it  did  not  need  these  food  privileges  was  the  period  from 
October  1,  1918,  to  December  1,  1918. 

At  no  time  was  the  sale  of  beer  prevented.  The  only  kind  of  beer 
that  was  prevented  from 'being  sold  was  intoxicating  beer,  and  it  is 
not  claimed  that  the  beer  manufactured — that  is,  not  exceeding  2.75 
per  cent,  alcoholic  contents — ^was  intoxicating.  That  is  the  kind  of 
beer  that  was  within  the  -contemplation  of  the  parties,  as  shown.  So 
that  during  all  of  .the^  time  in  question  the  defendant  continued  the 
sale  of  beer  and  ale.  The  practical  effect  of  the  situation  is  that  the 
defendant  made  use  of  the  food  privilege,  and  made  use  of  the  fuel 
privilege  so  that  they  did  from  time  to  time  throughout  the  year  man- 
ufacture beer,  and  manufactured  it  to  such  an  extent  that  apparently 
they  could  sell  no  more  than  they  had;  at  least  they  had  sufficient 
quantity  on  hand  to  continue  its  sale  for  some  months  after  the  time 
limit,  and  down  until  the  Volstead  Act  came  into  effect,  which  was  in 
October,  1919.  It  is  also  important  to  remember  that  there  never 
was  any  direct  prohibition  of  the  manufacture  of  beer ;  it  only  related 
to  the  sale  of  food  materials.  Of  course,  it  may  be  said  that  by  the 
prevention  of  the  use  of  food  materials  it  had  the  direct  effect  of 
preventing  the  manufacture  of  beer.  It  is  important  to  remember  that 
what  the  parties  had  in  mind  was,  not  the  restriction  of  the  use  of  food 
materials,  but  the  actual  prohibition  of  the  manufacture  and  sale 
of  beer. 

[1]  Where  performance  of  a  contract  becomes  impossible  by  sub- 
sequent law — by  statute  or  by  an  executive  or  administrative  order 
or  mandate  issued  pursuant  thereto— the  party  or  parties  may  be  ex- 
cused from  proceeding  in  furtherance  thereof.  But  a  mere  temporary 
suspension  of  a  right  given  or  duty  imposed  by  the  contract,  or  a 
temporary  interference  therewith,  may  or  may  not  operate  to  discharge 
or  excuse  performance  of  a  particular  stipulation  according  to  the 
conditions  and  circumstances  of  the  case,  depending  upon  the  degree 
of  interference — ^whether  considerable  or  not — substantial  or  not, 
whether  the  foundation  of  the  contract  is  taken  away  or  not.  In  other 
words,  whether  the  suspension  or  interference  is  so  far  material  or 
substantial  that  the  party  obligated  to  pay  ought  in  justice  and  of  right 
to  be  held  discharged  of  his  obligation. 

[2]  Does  the  contract  express  any  more  than  the  law  would  im- 
ply? Is  it  more  extensive  in  scope,  meaning,  or  significance  than 
the  principle  or  rule  of  law  that  would  prevail,  and  apply  in  the  ab- 
sence of  such  a  stipulation?  Defendant  lays  stress  upon  its  busi- 
ness in  manufacturing  and  selling  beer,  yet  it  is  not  apparent  that  it 
has  sustained  any  substantial  or  considerable  loss.  It  retained  the 
coal  privileges  unimpaired,  yet  it  insists  that  it  is  excused  from  paying 
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the  $10,000  because  there  was  some  interference  with  the  exercise 
of  the  beer  privilege,  notwithstanding  it  appears  that  defenaant  con- 
tinued its  business  in  manufacturing  and  selling  beer.  There  is  no  way 
of  apportioning  the  $10,000,  and  the  question  is  whethet  the  facts,  cir- 
cumstances, and  conditions  should  be  deemed  adequate  and  suffi- 
cient to  justify  the  defendant  in  keeping  the  whole  of  it,  or,  on  the 
other  hand,  whether  the  plaintiff  is  entitled  as  a  matter  of  justice  to 
insist  upon  the  payment  of  the  same,  since  there  is  no  method  or  way 
of  estimating  an  abatement  of  the. sum. 

It  is  therefore  my  conclusion  that  the  plaintiff  should  have  judg- 
ment for  $10,000,  with  interest  thereon  from  the  1st  day  of  July,  1919. 


(113  Misc.  Rep.  244) 

PEOPLE  V.  FOLBT. 

(Supreme  Court,  Trial  and  Special  Term,  Tompkins  County.    October  1, 1920.) 

1.  Indictmeat  and  information  <&=»147— IndichnenI  based  on  a  repealed  stat- 

utory subdivision  is  subjee t  to  demurrer. 

Where  an  indictment  was  apparently  found  under  Liquor  Tax  Law,  | 
30;  subd.  P,  which  had  been  repealed  by  Laws  1920,  c.  911,  §  28,  which 
chapter  re-enacted  a  new  section  30,  with  no  subdivision  P,  a  demurrer  to 
the  indictment  will  be  allowed  by  an  order  entered  as  provided  by  Code 
Or.  Proc.  §  326. 

2.  Intoxicating  liquors  <d^;i3— Federal  Prohibition  Aet  takes  precedence  over 

state  law  only  where  conflicting. 

The  federal  statute,  supporting  Const.  U.  S.  Amend.  18,  known  as  the 
Volstead  Act,  takes  precedence  over  the  state  liquor  laws  only  in  so  far 
as  they  conflict  with  It,  and  otherwise  the  liquor  tax  laws  are  in  full  force, 
and  prosecutions  may  be  had  thereunder. 

3.  Indictment  and  information  ^=»151— On  sustaining  demurrer,  resulNnis^ 

sion  to  grand  jury  will  be  directed. 

Where  the  objection  on  which  a  demurrer  to  an  indictment  is  allowed 
may  be  avoided  by  a  new  Indictment,  the  court  will  direct  resubmission 
of  the  case  to  another  grand  jury  by  authority  of  Code  Cr.  Proc.  |  327. 

James  Foley  was  indicted  for  violating  the  Liquor  Tax  Law,  and  he 
demurs.  Demurrer  sustained,  and  case  directed  to  be  submitted  to 
another  grand  jury. 

Arthur  G.  Adams,  Dist.  Atty.,  of  Ithaca,  for  the  People. 
Stephens  &  Collins,  of  Ithaca,  for  defendant. 

TUTHILL,  J.  The  defendant  is  indicted  for  violating  the  Liquor 
Tax  Law  of  this  state  (Consol.  Laws,  c.  34),  for  having  in  his  posses- 
sion, on  or  about  Aug^ust  21,  1920,  whisky,  brandy,  and  strong  wine, 
within  the  city  of  Ithaca,  Tompkins  county,  where  the  trafficking  or 
possession  of  liquor  is  prohibited  by  reason  of  the  result  of  the  vote  of 
local  option  under  said  statute. 

[1]  From  the  second  paragraph  of  the  indictment  it  is  apparent  it 
was  found  under  subdivision  P  of  section  30  of  said  act  as  in  force 
previous  to  May  24,  1920,  when  chapter  911  of  the  Laws  of  1920, 
amending  the  Liquor  Tax  Law,  became  effective.     By  section  28  of 
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such  chapter,  section  30  of  the  former  act  was  repealed,  "and  a  new 
section  30  is  inserted  and  made  a  part  of  article  3  thereof/'  Under  the 
new  section  30  there  is  no  subdivision  P.  In  many  respects  such  sub- 
division was  re-enacted  under  subdivision  K  of  the  new  act;  but  I 
have  grave  doubts  whether  a  valid  conviction  could  be  had  under  an 
indictment  charging  an  offense  under  a  section  and  subdivision  which 
had  been  repealed,  and  not  even  re-enacted  in  some  particulars,  at  least, 
as  alleged  in  the  indictment.  The  demurred  is  therefore  allowed,  and 
ari  order  to  that  effect  may  be  entered  upon  the  minutes,  as  provided  by 
section  326  of  the  Code  of  Criminal  Procedure. 

[2]  The  question  arises  whether  the  case  should  be  submitted  to 
another  grand  jury.  The  defendant  contends  in  substance  that  the 
court  is  without  jurisdiction,  as  the  Liquor  Tax  Law  of  the  state  has 
been  supersede*d  by  the  National  Prohibition  Act,  commonly  referred 
to  as  the  Volstead  Act,  and  that  the  lattet-  takes  precedence  over  the 
former.  I  have  been  referred  to  no  decision  in  this  state  or  by  a  fed- 
eral court  in  which  the  question  has  been  decided.  In  Ex  parte  Guerra, 
no  Atl.  224  (Supreme  Court  of  Vermont,  May  8,  1920),  it  was  held 
that  the  state  statute  of  Vermont,  prohibiting  unlicensed  trafficking  in 
intoxicating  liquors,  did  not  cease  to  be  in  force  or  become  suspended 
because  of  the  subsequent  enactment  of  the  War  Prohibition  Act,  ap- 
proved November  12,  1918  (U.  S.  Comp.  St.  Ann.  Supp.  1919,  §§ 
311S^V^^3115*V*'li)«  The  following  propositions  are  stated  in  the 
headnotes : 

*'A  state  law  enacted  under  any  of  title  reserved  powers— especially  if  under 
the  poUce  power — ^Is  not  to  be  set  aside  as  inconsistent  with  an  act  of  Ck>ngTess, 
unless  there  is  actnal  repugnancy,  or  unless  Congress  has  at  least  manifested 
a  purpose  to  exercise  its  paramount  authority  over  the  subject. 

**The  test  by  whfch  to  determine  whether  a  state  statute  prohibiting  an  act 
as  a  police  measure  is  invalidated  by  an  act  of  Congress  prohibiting  the  same 
act  as  a  war  measure  is :  Can  the  former  be  upheld  and  enforced  without  od> 
structing  or  embarrassing  the  execution  of  the  latter?  for,  if  so,  there  is  no 
InvaUdating  conflict. 

'Though  a*state  police  regulation  must  yield  to  a  valid  act  of  Congress,  it 
yields  only  when  and  to  the  extent  that  its  enforcement  conflicts  therewith,  or 
with  the  exercise  of  rights  conferred  or  the  discharge  of  duties  enjoined  by 
the  paramount  act,  and  to  the  extent  that  the  two  are  in  harmony  they  are 
concurrent ;  the  one  supplementing  tfie  other. 

"It  is  no  objection  to  the  concurrent  validity  of  state  and  federal  statutes 
that  both  penalize  the  same  act,  since  the  same  act  may  constitute  an  offense 
equally  against  the  United  States  and  the  state,  subjecting  the  guilty  party  to 
punishment  under  the  laws  of  each,  provided  the  act  is  one  over  which  both 
sovereignties  have  jurisdiction." 

I  also  understand  that  Chief  Justice  Gummere,  of  the  Supreme 
Court  of  New  Jersey,  in  a  recent  charge  to  a  grand  jury  said,  with  the 
concurrence  of  other  judges  of  that  state : 

"The  Eighteenth  Amendment  provides  that  Congress  and  the  several  states 
shall  have  concurrent  power  to  enforce  this  article  by  appropriate  legisla- 
tion. Congress  has  passed  the  statute  known  as  the  Volstead  Act,  the  purpose 
of  which  Ib  to  enforce  this  amendment.  New  Jersey,  since  the  amendment 
went  into  effect,  has  done  nothing,  and  so  the  question  to  be  resolved  is  not 
what  Is  the  scope  of  a  statute  passed  after  the  amendment,  and  expressly 
in  furtherance  of  the  powers  conferred  under  it,  but  whether  a  statute,  In 
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existence  long  before  the  amendment  came  into  being,  can  be  availed  of  by  the 
state  to  punish  offenders. 

'This  question  is  an  entirely  novel  one  so  t&r  as  Judicial  declarations  of  the 
federal  courts  or  any  of  our  higher  courts  are  concerned,  and  we  think  it  is 
for  us,  sitting  as  a  court  of  oyer  and  terminer,  to  resolve  the  question  as  a 
court  of  first  instance,  as  best  we  are  able,  and  to  lay  down  the  law  as  we 
perceive  it  for  your  guidance. 

"This  statutory  provision  is  prohibitlTe.  It  absolutely  prohibits  anybody 
from  making  a  sale  of  liquor  within  the  limits  recognized  in  the  statute  un- 
less he  has  a  license. 

"But  after  the  constitutional  amendment  became  effective  the  power  of  the 
state  to  issue  licenses  was  destroyed,  and  so,  if  a  vendor  of  liquor  was  in  pos- 
session of  the  license  at  the  minute  the  amendment  became  ^ectlve,  that  li- 
cense was  destroyed,  because  the  power  of  the  state  was  nonexistent  so  far 
as  it  conflicted  with  the  supreme  law  of  the  land. 

"With  some  hesitancy  we  have  come  to  the  conclusion  tUlit,  although  this 
statute  was  not  passed  pursuant  to  section  2  of  the  amendment,  nevertheless 
it  is  effective  to-day  in  New  Jersey,  and  the  constitutional  amendment  only 
wiped  out  the  condition  as  to  a  license,  and  left  the  statute  a  bald  declara- 
tion that  the  sale  of  liquor  wifhln  the  limits  of  the  statute  is  a  criminal  of- 
fense." 

Until  there  is  controlling  authority  in  this  state,  or  a  decision  by  a 
federal  court  to  the  contrary,  the  reasoning  in  the  matters  above  cited 
I  believe  should  be  followed,  and  it  should  be  held  that  the  Liquor  Tax 
Law  of  this  state  is  in  full  force  and  effect,  except  so  far  as  it  permits 
acts  forbidden  by  the  Eighteenth  Amendment  of  the  federal  Constitu- 
tion, or  by  the  federal  laws  enacted  pursuant  thereto. 

[3]  The  court,  being  of  the  opinion  that  the  objection  on  which 
the  demurrer  is  allowed  may  be  avoided  by  a  new  indictment,  directs 
the  case  to  be  resubmitted  to  another  grand  jury,  as  authorized  by  sec- 
tion 327  of  the  Code  of  Criminal  Procedure, 


INGERSOIX-RAND  CO.  ▼.  UNITED  STATES  SHIPPmC  BOARD  EMER- 
GENCY FLEET  CORPORATION. 

(Supreme  Court,  Special  Term,  New  York  County.    August  11,  1920.) 

Shipping:  <&=>3^,  New,  voL  8A  Key-No.  Series— Emerseney  Fleet  CorporatiiMi 
may  be  sued  in  state  eourts. 

The  United  States  Shipping  Board  Emergency  Fleet  Corporation  is  a 
corporation  subject  to  suit  in  general  in  the  state  conrts,  like  other  cor- 
porations, and  not  an  arm  of  the  United  States  government 

Action  by  the  IngersoU-Rand  Company  against  the  United  States 
Shipping  Board  Emergency  Fleet  Corporation.  On  demurrer  to  the 
complaint.  Demurrer  overruled,  with  leave  to  defendant  to  withdraw 
it  and  serve  answer. 

Gilbert  &  Wessel,  of  New  York  City,  for  plaintiff. 

Francis  Caffey,  of  New  York  City,  for  defendant.      ' 

LEHMAN,  J.  The  question  raised  by  the  demurrer  is  interesting, 
and  not  free  from  doubt,  but  in  view  of  the  decision  of  the  United 
States  District  Court  in  Gould  Coupler  Co.  v.  U.  S.  Emergency  Fleet 
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Corporation,  261  Fed.  716, 1  feel  that  the  demurrer  must  be  overruled. 
It  would  be  subversivCj  of  all  orderly  practice  that  within  the  same 
territory  the  United  States  courts  should  assume  jurisdiction  of  this 
defendant  on  the  ground  that  it  is  a  mere  corporation,  and  not  an  arm 
of  the  sovereign,  while  the  state  courts  refuse  jurisdiction,  on  the 
ground  that  the  real  defendant  is  the  United  States. 

Demurrer  overruled,  with  $10  costs,  and  with  leave  to  defend^t  ta 
withdraw  demurrer  and  to  serve  an  answer  within  20  days  after  no- 
tice of  entry  of  order,  upon  payment  of  said  costs. 


(193  App.  Dlv.  473) 

In  re  BAYLES"  ESTATE. 

Appeal  of  WOOD. 

(Supreme  CJourt,  Appellate  Divlaion,  Second  Department    October  22,  1920.) 

1.  Work  and  labor  ^s>2-— Recovery  for  serview  rendcved  deeedeni  may  be  had 

OD  quantom  meruit. 

A  recovery  may  be  had  for  Bervices  rendered  to  a  decedent  on  quantum 
meruit,  when  express  contract  is  not  established. 

2.  Work  and  labor  ^^24(1)— No  reeovery  oo  quaotum  meruit^  where  eiidence 

was  confined  to  express  contract. 

Claimant  for  services  rendered  decedent  cannot  recover  on  quantum 
meruit,  where  proof  of  daim  and  all  the  evidence  adduced  was  confined  to 
question  whether  there  was  an  express  contract. 

3.  Ezecuttwa  and  achniniBtratorg  «»252— ^b^eentor  held  Jnstified  hi  eonflnlngr 

proof  to  Issue  of  express  contract. 

Where  proof  of  claim  for  services  rendered  decedent  and  evidence  ad- 
duced was  confined  to  express  contract,  the  administrator  was  Justified  in 
confining  his  proof  to  such  issue. 

Appeal  from  Surrogate's  Court,  Westchester  County. 

In  the  matter  of  the  judicial  settlement  of  the  estate  of  Theodore 
F.  Bayles,  deceased.  From  parts  of  a  decree  of  the  Surrogate's 
Court  (108  Misc.  Rep.  117,  177  N.  Y.  Sjipp.  697),  William  G.  Wood. 
the  administrator,  appeals.  Decree,  in  so  far  as  appealed  from,  revers- 
ed, and  claim  remitted  to  Surrogate's  Court. 

Argued  before  JENKS,  P.  J.,  and  MIIJUS,  BLACKMAR,  KEL- 
LY, and  JAYCOX,  JJ. 

Walter  G.  C.  Otto,  of  New  Rochelle,  for  appellant. 
Ernest  P.  Hoes,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  The  decree  awards  the  claimant  $1,360  compen- 
sation for  certain  services  rendered  to  the  intestate  and  for  incidental 
expenditures.  The  basis  of  the  decree  is  quantum  meruit.  The  opin- 
ion of  the  learned  surrogate  indicates  that  he  rested  such  decree  upon 
the  undisputed  proof  of  services  at  the  request  of  the  intestate,  of 
certain  expenditures,  and  of  statements  of  the  intestate  that  he  expect- 
ed to  pay  for  such  services.  It  may  be  conceded  that  there  was  no  re- 
lation between  claimant  and  intestate  that  justified  a  conclusion  that 
such  services  or  expenditures  were  gratuitous. 

[1,2]  It  is  well  settled  that*a  recovery  upon  such  a  claim  may  be 
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had  upon  quantum  meruit  when  express  contract  is  not  established. 
McKeon  v.  Van  Slyck,  223  N.  Y.  392,  119  N.  E.  851.  Nevertheless  I 
am  of  opinion  that  this  decree  should  not  stand.  The  proof  of  claim 
was  confined  to  express  contract.  The  evidence  adduced  was  relevant 
to  the  issue  thus  tendered.  At  no  time  did  the  claimant  seek  to  amend 
the  proof  of  claim,  or  adduce  proof  that  \vas  germane  to  quantum  mer- 
uit only,  and  then  seek  to  conform  her  pleading  to  the  proof.  Indeed, 
when,  in  the  course  of  trial,  the  learned  surrogate  inquired  if  it  was 
"admitted"  that  the  doctrine  of  quantum  meruit  might  apply,  the  ad- 
ministrator protested,  and  insisted  that  the  sole  issue  presented  and 
tried  up  to  that  stage  was  express  contract.  The  learned  surrogate 
went  no  further,  and  the  trial  was  continued  as  theretofore.  For  aught 
that  appears,  the  decree  upon  quantum  meruit  was  a  judicial  afterclap. 

[3 J  The  administrator  was  justified  in  confining  his  proof  to  the  is- 
sue of  express  contract.  He  could  safely  rely  upon  the  rule  of  secun- 
dum allegata  et  probata.  Reed  v.  McConnell,  133  N.  Y.  425,  31  N. 
E.  22;  Southwick  v.  First  Nat.  Bank  of  Memphis,  84  N.  Y.  420;  Day 
V.  Town  of  New  Lots,  107  N.  Y.  148,  13  N.  E.  915.  It  is  no  answer  to 
say  that  the  rendition  of  services  was  not  disputed.  The  issue  pre- 
sented' was  whether  the  intestate  had  agreed  to  pay  $5,000  for  the 
services.  Any  "assumption"  or  "speculation"  that  the  administrator 
has  not  been  injured  does  not  make  for  the  claimant.  Southwick  v. 
First  Nat.  Bank  of  Memphis,  supra,  84  N:  Y.  429.  Moreover,  if  the 
case  admitted  the  principle  of  quantum  meruit,  the  administrator 
might  have  offered  proof  that  the  services  were  worth  less  than  $1,360, 
or  that  the  value  of  the  free  lodging  afforded  to  the  claimant  and  her 
husband  was  an  offset,  wholly  or  partially,  to  any  recovery  against  the 
estate. 

The  decree  of  the  Surrogate's  Court  of  Westchester  County,  in  so 
far  as  appealed  from,  must  be  reversed,  and  the  claim  remitted  to  said 
court,  with  costs  to  abide  the  final  award  of  costs.    All  concur. 


(112  Misc.  Rep.  612) 

BONERT  V.  BONERT  et  al. 

(Supreme  Court,  Special  Term  for  Motions,  Kings  County.    July,  1920.) 

1.  Dower  €=s>ll(l) — ^Action  for  admeasurement  of  dower  is  not  on  contract, 

but  is  a  proceeding  in  rem. 

An  action  for  dower,  which  is  not  the  result  of  any  contract  between 
husband  and  wife,  either  express  or  impUed,  but  an  institution  of  the 
state,  founded  upon  public  policy,  made  by  positive  law  an  incident  of  the 
marriage  relation,  is  not  an  action  on  contract,  nor  in  personam  against 
thelielrs  at  law,  but  is  In  the  nature  of  an  action  In  rem  against  realty,  to 
secure  an  assignment  to  the  widow  of  the  part  thereof  to  which  she  is 
entitled. 

2.  Set-off  and  counterclaim  <Ss>46(l)— Individual  daims  of  d^codant  against 

plaintiff,  seeliing  admeasurement  of  dower,  held  not  properly  made. 

In  a  widow's  action  for  the  admeasurement  of  dower  against  her  daugh- 
ter, the  other  heir,  and  the  administratrix,  treated  as  an  action  in  lem, 
and  not  in  personam,  claims  in  the  nature  of  indivldaal  demands  against 
plaintiff,  not  affecting  the  amount  of  her  dower,  were  not  effective,  even 
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it  well  pleaded,  to  diminish  or  defeat  her  recoveryt  In  view  of  Code  Civ. 
Proc.  I  601. 
3.  Dower  ^s^TZ^^^joanieiniallm  in  an  adflon  for  dower  held  Insufficient  to 
state  a  cause  of  action. 

In  a  widow's  action  for  the  admeasurement  of  dower  against  a  daugh- 
ter, individually  and  as  the  other  heir  and  as  administratrix  of  plaintiffs 
deceased  husband,  a  counterclaim  alleging  that  total  income  from  real 
estate  was  not  more  than  sufficient  to  pay  taxes,  interest,  etc.,  of  which 
he  died  seized,  and  that  the  amount  of  such  taxes,  etc.,  exceeded  the  in- 
come and  was  chargeable  against  the  dower  interest,  did  not  state  a 
cause  of  action,  under  Code  Civ.  Proc.  f  501. 

Action  for  the  admeasurement  of  dower  by  Louisa  C.  Bonert  against 
Lucille  C.  Bonert,  individually  and  as  administratrix  of  Louis  Bonert, 
deceased,  and  others.  Plaintiff's  motion  for  judgment  on  the  pleadings 
granted. 

Meier  Steinbrink,  of  Brooklyn  (Frank  E.  Johnson,  Jr.,  of  Brooklyn, 
of  counsel),  for  plaintiff. 

Wingate  &  CuUen,  of  New  York  City  (Conrad  Saxe  Keyes,  of  New 
York  City,  of  counsel),  for  defendant  Lucille  C.  Bonert, 

SQUIERS,  J.  This  action  is  brought  for  the  admeasurement  of 
dower.  Louis  Bonert  died  intestate,  leaving  as  his  only  heir  at  law  the 
defendant  Lucille  C.  Bonert,  and  his  widow,  the  plaintiff  in  this  action. 
His  daughter  was  appointed  administratrix  of  his  estate.  The  adminis- 
tratrix qualified,  administered  the  estate,  and  has  filed  her  final  ac- 
coimt  in  the  Surrogate's  Court  of  Kings  county  and  has  been  finally 
discharged  by  a  decree  of  the  court;  her  accounts  having  been  judi- 
cially settled. 

The  defendant  daughter  interposes  to  the  complaint  herein  three 
counterclaims,  which  are  in  substance  as  follows : 

First  The  defendant  alleges  that  as  administratrix  she  paid  out  for 
administration  expenses  and  in  payment  of  the  claims  of  creditors  an 
amount  far  in  excess  of  the  personal  estate,  and  for  taxes  which  had 
accrued  at  the  date  of  the  death  of  the  decedent  a  further  substantial 
amount.  She  alleges,  further,  that  an  agreement  was  entered  into  be- 
tween her  and  the  plaintiff  herein,  which  was  filed  in  her  account  as  ad- 
ministratrix, providing  that,  in  lieu  of  the  said  deb.ts  being  declared  a 
lien  upon  the  real  property,  she  and  the  plaintiff  would  assume  and 
agree  to  pay  the  same,  instead  of  having  the  same  charged  against  their 
respective  interests  in  the  real  property.  The  defendant  further  alleges 
that  she  paid  the  personal  indebtedness  of  the  estate  in  excess  of  $30,- 
000,  and  that  the  plaintiff  under  the  aforesaid  agreement  is  liable  for 
one-half  thereof. 

Second.  The  defendant  for  a  second  counterclaim  alleges  that  the 
total  income  from  the  improved  real  estate  was  tiot  more  than  suffi- 
cient to  pay  the  taxes,  interest,  repairs,  and  carrying  charges  upon  all 
of  said  real  estate  of  which  said  decedent  died  seized,  and  that  the 
amount  of  taxes  and  other  charges  upon  the  real  estate  belonging  to 
said  decedent  has  been  upwards  of  the  stun  of  $5,000  in  excess  of  the 
income  received  therefrom,  and  that  one-third  of  said  excess  of  ex- 
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penses  over  receipts  from  said  real  estate  is  chargeable  against  the 
dower  interest  of  the  plaintiff  herein. 

Third.  For  a  third  counterclaim  the  defendant  alleges  that  she  and 
the  plaintiff  were  the  owners  of  a  number  of  parcels  of  real  estate,  all 
of  which  were  managed  by  the  defendant  for  the  benefit  of  herself  and 
the  plaintiffs,  and  that  in  the  management  and  care  of  such  property 
she  has  expended  various  sums  of  money  in  excess  of  the  amount  of 
income  received  from  the  said  real  estate,  and  that  there  is  due  and 
owing  from  the  plaintiff  to. the  defendant  herein,  by  reason  thereof, 
upwards  of  $1,000,  which  the  defendant  prays  may  be  charged  against 
tlie  dower  interest  of  the  plaintiff. 

The  plaintiff  demurs  to  each  of  the  counterclaims  on  the  following 
grounds : 

First.  That  neither  of  them  sets  forth  facts  sufficient  to  constitute 
either  a  defense  or  a  counterclaim,  and  each  is  insufficient  in  law  and 
the  facts  thereof. 

Second.  That  none  of  the  counterclaims  are  of  the  character  speci- 
fied in  section  501  of  the  Code  of  Civil  Procedure. 

The  plaintiff  makes  this  motion  for  judgment  on  the  pleadings  and 
for  an  order  of  reference  under  section  1619  of  the  Code  of  Civil  Pro- 
cedure. 

Under  section  501  of  the  Code  of  Civil  Procedure  the  counterclaim 
pleaded  must  tend  in  some  way  to  diminish  or  defeat  the  plaintiff's 
recovery.  This  is  the  basic  essential  of  a  counterclaim  within  the  Code, 
and,  further,  it  must  be  one  of  the  following  causes  of  action: 

(1)  A  cause  of  action  arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim  or 
connected  with  the  subject  of  the  action. 

(2)  In  an  action  on  contract,  any  other  cause  of  action  on  contract, 
existing  at  the  commencement  of  the  action. 

[1J  An  action  for  dower  is  not  an  action  on  contract. 

"Dower  is  not  the  result  of  any  contract  between  husband  and  wife,,  either 
express  or  implied,  but  an  institution  of  the  state,  founded  upon  public  policy, 
and  made  by  positive  law  an  Incident  of  the  marrlaj^e  relation."    19  O.  J.  460. 

''A  proceeding  for  the  recovery  of  dower  is  not  one  In  personam  against  the 
heirs  at  law,  but  is  in  the  nature  of  a  proceeding  In  rem  against  real  estate  to 
secure  an  assignment  to  the  widow  of  that  portion  of  the  real  estate  In  which 
she  is  entitled  to  dower."    19  C.  J.  554. 

It  is  clear  from  the  authorities,  therefore,  that  the  action  is  not  one 
on  contract,  neither  is  it  in  the  nature  of  a  transaction.  The  only 
other  point,  then,  to  consider,  therefore,  is  whether  these  counterclaims 
are  connected  with  the  subject  of  the  action. 

[2,  3]  The  subject  of  the  action  is  a  determination  of  the  amount 
of  dower  to  which  the  widow  was  entitled  as  of  the  death  of  her  hus- 
band, and,  as  has  b^en  said,  in  an  action  in  rem  and  not  in  personam. 
The  counterclaims  which  the  defendant  attempts  to  set  up  are  in  the 
nature  of  individual  claims  against  the  plaintiff,  and  do  not  affect  the 
amount  of  the  widow's  dower,  and  therefore  are  not  effective,  even  if 
well  pleaded  to  diminish  or  defeat  the  plaintiff's  recovery. 

The  claim  of  the  defendant,  if  any,  is  an  individual  claim  against 
the  plaintiff,  the  widow.    The  widow's  claim  is  not  against  the  defend- 
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ant  individually,  but  is  a  suit  based  upon  her  status  as  the  widow  of  the 
decedent  to  fix  the  amount  which  the  law  gives  her  in  the  estate  of  her 
husband.  It  is  apparent,  therefore,  from  a  statement  of  the  principle 
which  applies,  that  the  counterclaims  which  the  defendant  attempts  to 
assert  herein  are  not  proper  counterclaims  to  be  asserted  in  an  action 
of  this  nature.  So  far  as  the  second  counterclaim  is  concerned,  it  does 
not  st^te  facts  sufficient  to  constitute  a  cause  of  action.  In  Bogardus 
V.  Parker,  7  How.  Prac.  303,  304: 

"Her  [the  widow's]  claim  to  the  land  is  no  more  subject  to  a  set-off  for 
damages  or  for  moneys  due  than  would  be  the  right  of  the  heir  In  such  a  case. 
After  the  dower  shall  be  admeasured,  and  the  heirs  shall  have  recovered  a 
judgment  for  the  excess  of  rents  received  by  her,  that  judgment  will  be  a 
lien  on  her  estate,  and  may  be  satisfied  out  oi  it.  It  is  said  that  this  defense 
may  be  set  up  as  a  counterclaim  under  the  amended  Code.  The  counterclaim 
allowed  by  the  CJode  must  arise  out  of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plainfifTs  claim,  or  be  connected  with  the  sub- 
ject of  the  action.  If  the  plaintiff  claimed  damages,  the  defendants'  counter- 
claim would  come  within  this  rule.  The  transaction  set  forth  in  the  com- 
plaint Is  the  marriage,  seizin  and  death  of  the  husband.  The  defendants'  claim 
against  the  plaintiff  does  not  arise  out  of  those  matters,  nor  is  it  connected 
with  them,  but  arises  out  of  subsequent  matters,  namely,  that  after  the  death 
of  the  husband  she  unlawfully  received  rents,  which  belonged  to  them,  and 
therefore  she  should  pay  to  them  damages  for  the  rents  thus  unlawfully  col- 
tected  by  her.  The  demurrer  is  allowed,  and  judgment  is  to  be  for  the  plain- 
tiff that  she  recover  her  dower  and  tluit  it  be  admeasured  to  her,  without 
damages  for  the  detention  of  it,  and  without  prejudice  to  her  right  to  set  up 
the  right  to  one- third  of  the  rents  in  any  suit  that  may  be  brought  against  her 
for  damages.'' 

The  plaintiff's  motion  for  judgment  on  the  pleadings  is  therefore 
granted. 

Motion  granted. 


(112  Misc.  Rep.  686) 

In  re  ANDERTON'S  ESTATE. 

(Surrogate's  Court,  Suffolk  County.    July,  1920.) 

Exeeutinrs  and  acbninistrators  ^==>32  (1)— Letters  to  brother  not  taking  person- 
alty revoked,  where  granted  withodt  citation  to  county  treasurer. 

Where  Intestate  left  a  rfather  residing  in  England,  where  under  the  New 
York  law  the  father  alone  was  entitled  to  take  the  entire  personal  estate, 
letters  of  administration  granted  to  intestate's  brother  and  another, 
without  citation  to  the  county  treasurer,  should  be  revoked,  with  leave 
to  file  a  proper  petition,  under  Code  Civ.  Proc.  §  2588,  as  amended  by  taws 
1914,  c.  443,  prescribing  the  order  of  appointment,  in  view  of  section  3590. 

Application  to  revoke  letters  of  administration  issued  to  Frederick 
Anderton  and  Edgar  L.  Smith  upon  the  estate  of  Harry  Anderton,  de- 
ceased. Letters  of  administration  revoked,  with  leave  to  petitioner  or 
any  other  person  to  file  a  new  petition  therefor. 

Lester  Hand  Jayne,  of  New  York  City,  for  petitioner. 

STRONG,  S.  The  petitioner  seeks  to  have  the  letters  of  administra- 
tion issued  to  Frederick  Anderton,  a  brother  of  decedent,  and  to  Edgar 
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L.  Smith,  a  competent  person,  jointly  with  and  upon  the  application 
of  said  Frederick  Anderton,  revoked.  The  claim  is  made  that,  as  de- 
cedent left  a  father,  a  resident  of  England,  him  surviving,  under  the 
provisions  of  section  2588  of  the  Code  of  Civil  Procedure,  the  county 
treasurer  had  a  prior  right  to  letters  of  administration  to  that  of  Fred- 
erick Anderton,  the  original  petitioner  and  brother  of  decedent,  who 
was  not  entitled  to  take  or  share  in  his  personal  property. 

The  Code,  as  amended  in  1914,  limits  the  granting  of  letters,  in  the 
first  instance,  to  "the  persons  entitled  to  take  or  share  in  the  personal 
Ijroperty."  As  in  this  estate  the  father  alone  is  entitled  to  take  the 
entire  personal  property,  it  is  necessary  to  look  to  the  further  provisions 
of  section  2588  of  the  Code  to  ascertain  who  is  entitled  to  letters.  The 
Code  further  provides  in  this  section  "that  if  no  person  entitled  to  take 
or  share  in  the  estate  will  accept  the  same  or  an  appointment  is  not 
made  by  consent  as  hereinafter  provided,  then  administration  shall  be 
granted  as  follows" — ^to  one  of  three  classes,  in  order ;  the  first  class 
which  applies  to  this  proceeding,  being  class  (b) :  *To  the  county  treas- 
urer of  the  county,  or  to  the  petitioner,  in  the  discretion  of  the  surro- 
gate." 

The  provision  of  this  section  giving  discretion  to  the  surrogate  to 
determine  whether  the  county  treasurer,  he  being  cited,  or  the  petitioif- 
er,  shall  receive  letters,  does  not  conflict  with  section  3590,  which  pro- 
vides that  the  county  treasurer  may  not  renounce.  It  would  therefore 
appear  that  any  petitioner  or  party  not  entitled  to  take  or  share  in  the 
personal  property,  in  petitioning  for  letters  of  administration,  must  cite 
the  county  treasurer  before  letters  can  be  granted.  This  rule  apparent- 
ly meets  with  the  approval  of  a  dictum  of  the  Court  of  Appeals.  Mat- 
ter of  D'Adamo,  212  N.  Y.  214,  218,  106  N.  E.  81,  L.  R.  A.  1915D,  373. 
The  letters  heretofore  granted  must  be  revoked,  with  leave  to  petitioner, 
or  any  other  person  or  persons,  under  section  2588,  to  make  a*  new 
petition  upon  notice  to  the  county  treasurer. 

Decreed  accordingly. 


(112  Misc.  Kep.  673) 

In  re  RECKE'S  ESTATE. 

(Surrogate's  Court,  Bronx  County.    July,  1920.) 

1.  Exeeutors  and  administrators  <&=»298 — ^Life  e6iate»  ^=»21— Exeootors*  flay- 

ing legacy  to  life  tenant  witliout  taking  bond  to  protect  remaindermen, 
held  liable;  legatee  of  money  for  life  without  rigtit  to  principal. 

A  bequest  of  the  use  of  a  sum  of  money  to  one  for  Ufe,  and  over  to  the 
children  surviving  at  her  death,  gave  the  first  taker  no  right  to  consume 
any  part  of  the  principal,  so  that  the  executors,  who  paid  to  her  the  net 
amount  of  the  legacy,  less  the  inheritance  tax,  without  requiring  her  to 
give  adequate  security  to  protect  the  remaindermen  are  charged  with  the 
sum  so  paid.       ' 

2.  Executors  and  administrators  <d=»304 — ^Executors'  dellTcry  to  infant  held 

not  to  entitle  them  to  credit. 

Where  testator  bequeathed  his  gold  watch  and  wearing  apparel  to  an 
infant,  the  executors,  who  charged  themselves  with  $50  as  the  value  of 
the  watch  and  with  $10  as  the  value  of  the  wearing  apparel,  and  delivered 
the  watch  to  the  infant  personally,  and  retained  the  wearing  apparel,  were 
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not  entitled,  under  Code  Civ.  Proc.  §|  273d,  2688,  to  a  credit  therefor^  since, 
as  the  articles  bequeathed  were  valued  at  over  $50  a  delivery  to  the  in- 
fant's guardian  under  section  27S9  was  necessary  to  a  credit. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of  the  exec- 
utors of  Wilhelm  Recke,  deceased,  with  objections  by  the  special  guard- 
ian of  Henry  Weber,  Jr.,  an  infant.  Objections  sustaincii,  and  exec- 
utors surcharged. 

Rabe  &  Keller,  of  New  York  City,  for  executors. 
Frederick  A.  Stroh,  of  New  York  City,  special  guardian,  for  ihf ant 
legatee. 

SCHtJLZ,  S.  The  fourth  paragraph  of  the  will  of  the  decedent  pro- 
vides as  follows : 

"I  gi^e  and  bequeath  to  said  Caroline  Weber  the  use  of  the  sum  of  three 
thousand  (3,000)  dollars  daring  life,  and  after  her  death  I  give  the  said  sum 
to  the  children  who  may  at  the  time  of  her  death  be  her  surviving." 

The  accounting  executrix  and  executors  show  a  payment  to  the  said 
legatee  of  the  sum  of  $2,850,  being  the  net  amount  of  the  said  legacy 
remaining  after  the  payment  of  the  inheritance  tax. 

The  will  also  contains  the  following  bequest : 

"Second.  I  give  my  gold  watch  and  all  my  wearing  apparel  to  Henry 
Weber,  Jr.,  the  son  of  Henry  Weber."  • 

The  watch  is  stated  to  be  of  the  value  of  $50,  and  the  petitioners 
charged  themselves  with  the  sum  of  $10  as  being  the  value  of  the 
wearing  apparel  of  the  decedent.  The  watch  was  delivered  to  the  in- 
fant personally,  while  the  wearing  apparel  appears  to  be  in  the  pps- 
session  of  the  petitioners. 

The  special  guardian  of  the  infants  objects  to  the  allowance  of  the 
credit  claimed  for  the  payment  to  Caroline  Weber,  on  the  ground 
that  the  same  was  made  without  requiring  her  to  file  any  bond  or  give 
any  security  therefor,  whereas  the  petitioners  should  have  retained 
the  amount  of  said  legacy  in  trust  for  her  use  only,  .and  paid  the  same 
to  the  children  who  survived  her  at  the  time  of  her  death ;  and  he  also 
objects  to  the  credit  claimed  for  the  value  of  the  watch,  upon  the 
ground  that  the  person  to  whom  delivery  is  stated  to  have  been  made 
was  an  infant. 

[1]  The  will  gives  Caroline  Weber  the  life  use  of  the  sum  of  $3,000, 
and  the  remainder  to  the  children  who  may  at  the  time  of  her  death 
be  her  surviving,  but  gave  her  no  right  to  consume  any  portion  of  the 
principal.  In  Matter  of  Rowland,  153  App.  Div.  327,  331,  137  N.  Y. 
Supp.  1010,  1013,  speaking  of  a  life  interest  in  the  income  of  a  trust 
fund  which  did  not  carry  with  it  any  right  to  consume  any  portion  of 
the  principal,  the  court  said : 

''It  is  the  general  rule  that  under  such  circumstances  the  life  tenant  is  not 
entitled  to  the  possession  of  the  corpus  of  the  fund,  consisting  of  moneys  or 
securities,  without  giving  adequate  security  for  the  protection  of  the  remain- 
dermen, unless  the  will  expressly  provides  that  the  life  tenant  shall  have  pos- 
session, or  unless  the  scheme  of  the  will,  viewed  in  the  light  of  surrounding 
circumstances,  indicates  plainly  that  the  testator  intended  that  the  life  ten- 
ant should  have  such  possession,  in  which  event  the  life  tenant  should  be  con- 
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sidered  as  a  trustee  for  the  benefit  of  the  remaindermen  and  subject  to  sn- 
perTlslon  by  a  court  of  equity  during  the  continuance  of  the  life  estate.  Mat- 
ter of  McDougall,  141  N.  Y.  21 ;  Livingston  v.  Murray,  68  N.  Y.  485 ;  Smith 
V.  Van  Ostrand,  64  N.  T.  278." 

In  this  case,  Matter  of  Ungrich,  48  App.  Div.  594,  62  N.  Y.  Supp. 
975,  affirmed  166  N.  Y.  618,  59  N.  E.  1131,  and  Matter  of  Hamlin, 
141  App.  Div.  318,  126  N.  Y.  Supp.  396,  cited  by  the  petitioners,  are 
referred  to,  and  the  reason  why  the  general  rule  was  not  applied 
therein  is  made  clear.  In  the  matter  now  before  me  the  corpus  of  the 
fimd  consisted  of  moneys,  the  language  of  the  will  does  not  expressly 
provide  that  the  life  tenant  shall  have  possession,  and  the  scheme  of 
the  will  does  not  plainly  indicate  such  an  intention  on  the  part  of  the 
testator.  Under  the  general  rule,  therefore,  the  payment  should  not 
have  been  made  to  the  beneficiary  without  requiring  her  to  give  ade- 
quate security  for  the  protection  of  the  remaindermen.  In  my  opin- 
ion, if  she  desired  the  possession  of  the  fund,  she  was  entitled  to  it,, 
but  only  upon  giving  security.  Livingston  v.  Murray,  68  N.  Y.  485 ; 
Matter  of  Colwell,  181  App.  Div.  408,  168  N.  Y.  Supp.  812.  Had  such 
security  been  given,  the  petitioners  would  be  entitled  to  be  credited 
with  the  payment  made.  As  it  is,  the  payment  was  improper,  and  the 
objection  to  the  credit  to  that  extent  is  sustained,  and  the  petitioners 
surcharged  witltthe  sum  of  $2,850. 

[2]  I  do  not  agree  with  the  contention  of  the  petitioners  that,  under 
section  2688  of  the  Code  of  Civil  Procedure,  the  delivery  to  the  in- 
fant of  the  gold  watch  was  permissible,  and  that  section  2739  of  the 
Code  has  no  application.  The  two  sections  must  be  read  together,  and, 
when  so  considered,  it  is  evident  that  the  credit  claimed  cannot  be  al- 
lowed. As  the  watch  and  the  wearing  apparel  are  of  a  value  in  excess 
of  the  sum  of  $50,  the  delivery  to  a  guardian  of  the  infant  is  neces- 
sary under  section  2739,  supra,  before  a  credit  can  be  allowed.  The 
objection  of  the  special  guardian  to  this  item,  therefore,  also  must  be 
sustained,  and  the  petitioner  surcharged  with  the  sum  of  $50,  being 
the  value  of  the  watch  aforesaid. 

Decreed  accordingly. 


(112  Misc.  Rep.  688) 
REPUBLIC  OF  FRANCE  v.  PITTSBURGH  STEEL  EXPORT  CO,  Inc. 

(City  Court  of  New  York,  Special  Term.    July,  1920.) 

1.  Set-off  and  counterelaim  <S=»34(1) — Court  without  jurisdiction  of  counter* 
claim  based  on  transaction  distinct  from  case  alleged. 

In  an  action  by  the  republic  of  France,  a  friendly  foreign  sovereign 
power,  against  a  domestic  corporation,  for  the  price  of  wire  sold  and 
delivered  to  it,  the  City  Court  of  New  York  had  no  jurisdiction  of  a 
counterclaim  based  on  plaintiffs  failure  to  deliver  certain  nails  sold  by 
it  to  defendant,  as  the  counterclaim  alleged  a  distinct  and  collateral  agree- 
ment, in  no  way  connected  with  the  cause  of  action  pleaded  In  the  com- 
plaint, so  that  it  would  be  dismissed  in  demurrer. 
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2.  Intemalional  law  ^=^10— ReiHiUie  of  Fnwee  may  not  be  sued  in  New  Yoric 
courts  without  Us  consent. 

The  republic  of  France,  a  friendly  foreign  sovereign  power,  may  not  be 
sued  in  the  courts  of  New  York  without  its  consent,  and  by  bringing  a 
suit  it  did  not  waive  such  immunity  to  the  extent  that  defendant  might 
ask  for  aflarmative  relief  by  way  of  counterclaim. 

Action  by  the  Republic  of  France  against  tiie  Pittsburgh  Steel  Ex- 
port Company,  Incorporated,  with  counterclaim  by  defendant.  Demur- 
rer to  counterclaim  sustained,  and  counterclaim  dismissed. 

White  &  Case,  of  New  York  City,  for  plaintiff. 
Robert  C.  Moore,  of  New  York  City,  for  defendant. 

VALENTE,  J.  The  plaintiff,  a  sovereign*  state,  brings  suit  in  this 
court  to  recover  the  purchase  price  of  certain  wire  which  it  alleges  it 
sold  and  delivered  to  the  defendant,  a  domestic  corporation.  The  de- 
fendant sets  up  a  counterclaim  based  upon  plaintiff's  failure  to  deliver 
certain  quantities  of  nails  which  it  had  sold  to  the  defendant.  A  de- 
murrer is  interposed  by  plaintiff  to  this  counterclaim,  on  the  ground  that 
the  court  has  not  jurisdiction  of  the  subject  thereof. 

[1,2]  The  republic  of  France,  a  friendly  foreign  sovereign  power, 
may  not  be  sued  in  our  courts  without  its  consent,  and  by  bringing  this 
suit  it  has  not  waived  this  immunity  to  the  extent  that  the  defendant 
may  ask  for  affirmative  relief  against  it.  Kingdom  of  Roumania  v. 
Guaranty  Trust  Co^,  250  Fed.  341,  162  C.  C.  A.  411,  Ann.  Cas.  1918E, 
524.  While,  in  the^'circumstances  of  this  case,  the  defendant  might  set 
up  a  counterclaim  which  arose  out  of  the  same  transaction  declared  on 
in  the  complaint,  and  then  only  to  the  extent  necessary  to  defeat  it,  an 
affirmative  judgment  against  the  plaintiff  may  not  be  rendered  without 
its  consent.  The  counterclaim  alleges  a  distinct  and  collateral  trans- 
action, in  no  way  connected  with  the  cause  of  action  pleaded  in  the 
complaint.    People  v.  Dennison,  84  N.  Y.  272. 

Demurrer  to  said  counterclaim  sustained,  with  costs,  and  said  coun- 
terclaim dismissed.  • 

Ordered  accordingly. 

(113  Misc.  Bep.  225) 

LEARN  V.  STATE. 

(Court  of-  Claims  of  New  York.    October  20,  1920.) 

1.  States  <@=»112 — ^Not  liable  for  negrliffence,  in  absence  of  statute. 

The  state  is  not  Uable  for  the  negligence  of  its  representatives,  in  the 
absence  of  a  statute  specifically  waiving  its  exemption  from  and  assuming 
liability. 

2.  Canals  <&=>18 — State  held  not  liable  for  negligenoe  in  maintenance  of  bridge 

over  canal  reservoirs. 

In  view  of  Highway  Law,  §  2,  subd.  5,  and  section  176,  the  state  is  not 
liable  for  negligence  in  maintenance  of  bridge  with  75-foot  span  crossing 
the  outlet  of  Cuba  Lake,  or  reservoir,  created  originally  to  provide  a 
feeder  for  the  Gtenesee  Valley  Canal,  under  Canal  Law,  §  121,  notwith- 
standing section  47  providing  for  damages  to  persons  injured  in  the  use 
and  management  of  canals;  such  statute  not  being  applicable  to  the 
Genesee  Valley  Canal,  In  view  of  section  2,  and  such  bridge  being  no 
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part  of  the  canal  system,  in  view  of  abandonment  of  snch  canal,  nnder 
section  15,  subd.  3  and  in  view  of  Laws  ldl3,  c.  738,  (Conservation  Law,  § 
62  as  amended  by  Laws  1916,  c.  451,  and  Conservation  Law,  §  50,  subd.  32, 
as  added  by  Laws  1917,  c.  266,  §  1,  placing  Cuba  Lake,  or  reservoir,  with 
such  bridge  under  the  control  and  administration  of  the  conservation 
commission.  ' 

Qaim  by  Agnes  Learn  against  the  State  of  New  York.  Claim  dis- 
missed. 

M.  B.  Jewell,  of  Olean,  for  claimant. 

Henry  P.  Nevins,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  -The  Cuba  Lake,  or  reservoir,  in  Allegany 
county,  was  created  by  the  state  to  provide  a  feeder  for  the  old  Gen- 
esee Valley  Canal.  A  dam  constructed  at  the  easterly  end  of  the  lake 
set  back  the  water,  which  made  an  outlet  channel  for  itself  at  the  west- 
erly end.  The  state,  at  various  times,  appropriated  the  site  of  this 
outlet  and  erected  a  bridge  over  it,  appropriating,  also,  the  land  at 
the  bridge  location.  The  bridge  in  existence  at  this  point  in  1918  had 
a  span  of  75  feet,  and  carried  state  highway  No.  4  across  the  outlet. 
For  many  years  this  bridge  was  maintained  by  the  state  through  the 
department  of  public  works.  For  two  or  three  months  prior  to  the 
15th  day  of  June,  1918,  the  state  permitted  the  plank  floor  of  the  bridge 
to  remain  in  a  condition  highly  dangerous  to  traffic.  The  planks  were 
loose,  some  of  them  were  broken,  others  were  missing  in  whole  or  in 
large  part,  and  at  one  point  there  was  a  hole  in  the  floor  6  feet  by  2 
feet  in  area.    There  were  no  guard  rails  on  the  sides  of  the  bridge. 

On  that  day  claimant  was  driving  home  from  the  village  of  Cuba 
across  the  bridge.  Her  horse  was  a  reasonably  safe  and  gentle  animal, 
but,  when  passing  this  large  hole  in  the  bridge  floor,  became  frightened 
and  shied  away  from  it,  throwing  the  wheel  of  the  claimant's  carriage 
off  the  right  side  of  the  bridge,  and  throwing  the  claimant  from  the 
carriage,  seriously  injuring  her.  She  claims  damages  against  the  state 
for  her  injuries  in  the  sum  of  $5,000. 

[  1  ]  We  find  no  difficulty  in  concluding  that  the  claimant  was  in  the 
exercise  of  reasonable  care,  and  that  the  state,  and  its  employes,  were 
guilty  of  negligence  in  the  maintenance  and  care  of  the  bridge,  which 
proximately  resulted  in  the  -  claimant's  injuries.  The  question  which 
confronts  us,  however,  is  that  of  the  legal  liability  of  the  state  for  the 
injuries  so  suffered.  There  is  no  longer  doubt  of  the  state's  nonlia- 
bility for  the  negligence  of  its  representatives,  in  the  absence  of  a  stat- 
ute specifically  waiving  its  exemption  from  and  assuming  liability. 
Unless  such  a  statute,  applicable  to  the  facts  in  this  case,  is  to  be  found, 
the  claimant  cannot  recover  in  this  proceeding.  Smith  v.  State,  227 
N.  y.  405,  125  N.  E.  841. 

The  Highway  Law  (Consol.  Laws,  c.  25)  assumes  liability  by  the  state 
in  a  limited  and  defined  class  of  cases,  but  bridges  more  than  5  feet 
in  span  are  expressly  excluded  therefrom  and  from  the  jurisdiction 
and  control  of  the  highway  commission.  Highway  Law,  §  176,  and  sec- 
tion 2,  subd.  5.  That  this  is  correct  is  expressly  conceded  by  both  par- 
ties to  this  litigation. 
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The  claimant  contends  that  the  statutory  assumption  of  liability  in 
this,  case  is  to  be  found  in  section  47  of  the  Canal  Law  (Consol.  Laws, 
c.  5),  which  reads  in  part  as  follows : 

"There  shall  be  allowed  and  paid  to  every  person  sustaining  damages  from 
the  canals  or  from  their  use  or  management,  or  resulting  or  arising  from  the 
neglect  or  conduct  of  any  officer  of  the  state  having  charge  thereof,  or  result- 
ing or  arising  from  any  accident,  or  other  matter  or  thing  connected  with 
the  canals,  the  amount  of  such  damages  to  be  ascertained  and  determined  by 
the  proper  action  or  proceedings  before  the  court  of  claims  *    ^    •    **> 

Admittedly,  if  this  statute  does  not  apply,  the  claim  must  be  dis- 
missed. In  the  determination  of  that  problem,  an  inquiry  into  the 
statutory  history  of  the  bridge  becomes  essential.  The  evidence  es- 
tablishes beyond  question,  and  it  is  not  disputed,  that  originally  and 
for  many  years  the  bridge  was  a  part  of  the  canal  system,  and  that 
it  was  maintained  pursuant  to  statutes  applying  to  that  system.  Canal 
Law,  §  121;  chapter  338,  §  111,  Laws  of  1894;  chapter  207,  §  1, 
Laws  of  1839. 

The  Genesee  Valley  Canal,  as  a  matter  of  fact,  was  abandoned  about 
1878,  and  part  of  it  sold  for  a  railway  roadbed.  On  May  22,  1912, 
upon  the  report  and  recommendation  of  the  superintendent  of  public 
works,  the  canal  board  adopted  the  following  resolution : 

"Resolved,  that  the  lands  owned  by  the  state  and  located  within  the  Cuba 
dam  and  reservoir  site  be  and  the  same  are  hereby  abandoned;  and  be  it 
further 

"Resolved,  that  the  secretary  be  directed  to  transmit  a  copy  of  the  communi- 
cation and  resolution  to  the  conunissioners  of  the  land  office." 

Apparently  this  action  of  the  canal  board  was  taken  pursuant  to 
Canal  Law  (Laws  of  1909,  c.  13)  §  15,  subd.  4,  providing: 

"The  canal  board  may :  •  •  •  Determine  whether  lands,  taken  for  the 
purposes  of  the  canals,  have  been  abandoned." 

In  May,  1913,  chapter  738  of  the  Laws  of  1913  was  enacted  and 
became  effective,  providing  in  part  as  follows : 

"The  reservoir  known  as  the  Cuba  or  Oil  Creek  reservoir  located  in  the 
county  of  Allegany  and  partly  in  the  county  of  Cattaraugus,  the  lands  under 
and  about  the  same,  the  structures  thereon  and  the  appurtenances  thereto  in- 
cluding all  water  channels,  rights  and  easements  connected  therewith  now  be- 
longing to  the  state  shall  not  be  sold  but  the  same  are  hereby  placed  undor 
the  care  and  control  of  the  conservation  commission  to  be  preserved  and  main- 
tained for  reservoir  purposes  for  the  benefit  and  profit  of  the  people  of  tnis 
state.  The  commission  shall  appoint  a  keeper  who  shall  receive  an  annual 
salary  of  six  hundred  dollars  and  who,  subject  to  the  direction  of  the  commis- 
sion, shall  have  charge  of  the  reservoir  and  of  all  lands  and  appurtenances 
connected  therewith  and  operate  the  controlling  works  of  the  reservoir.  The 
commission  shall  make  all  rules  and  regulations  necessary  in  its  judgment  for 
the  use  and  preservation  of  the  said  premises  and  property.  The  commission 
shall,  except  as  otherwise  provided  in  this  act,  maintain  the  impounding  dam 
and  all  struictures  connected  with  the  reservoir  and  the  channels  for  dis- 
charging water  therefrom  in  a  safe  and  proper  state  of  repair  and  efficiency." 

In  May,  1916,  chapter  451,  §  1,  of  the  Laws  of  1916,  became  oper- 
ative, and  among  other  things  provided  for  the  amendment  of  the  Con- 
servation Law  (Consol.  Laws,  c.  65}  as  follows: 
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§  62.  DeflfUtians,  The  following  words  and  phrases  used  In  this  article 
are  defined  as  follows :    •    •  '  • 

"6.  Cuba  Reservation  shall  include  all  the  lands  owned  by  the  state  sur- 
rounding Cuba  Lake  in  the  counties  of  Allegany  and  Cattaraugus." 

Then  followed  the  enactment  of  chapter  266,  §  1,  of  the  Laws  of 
1917,  in  effect  April,  1917,  which  added  subdivision  32  to  section  50 
of  the  Conservation  Law.  This  provided  that  the  conservation  commis- 
sion— 

"have  the  care,  custody,  control  and  administration  of  the  Cuba  Reservation. 
The  said  reservation  is  to  be  preserved  and  maintained  for  reservoir  and 
camping  purposes." 

[2]  In  view  of  the  enactments  to  which  we  have  referred,  it  is 
obvious  to  us  that  Canal  Law,  §  47,  affords  the  claimant  no  redress. 
It  is  clear  that  its  provisions  apply  exclusively  to  the  time  when  the 
accident  occurred  or  the  damages  accrued.  Surely  no  reasonable  con- 
struction of  the  statute  permits  the  conclusion  that  the  Legislature,  by 
the  language  of  the  statute,  intended  to  enact  that,  once  a  part  of  the 
canal  system,  always  a  part  of  it,  and  that  "any  matter  or  thing,  con- 
nected with  the  canals"  once,  forever  remains  connected  with  the  canals 
for  the  purpose  of  establishing  the  state's  liability.  The  ordinary,  rea- 
sonable, and  fair  construction  of  the  statutory  language  requires  that 
the  claimant  must  have  sustained  damages  from  what  were  at  that  time 
"the  canals,"  or  from  the  use  or  management  of  what  were  at  that  time 
canals,  or  resulting  or  arising  from  the  neglect  or  conduct  of  any 
officer  of  the  state  having  charge  of  what  were  at  that  time  canals,  or 
resulting  or  arising  from  any  accident  or  other  matter  or  thing  at  that 
time  connected  with  the  canals,  in  order  to  permit  recovery.  It  is  cer- 
tain beyond  logical  contradiction,  that  this  statute  refers  to  conditions 
existing  at  the  time  of  the  accident  or  accrual  of  the  damages.  If  the 
Legislature  had  intended  to  assume  or  impose  liability  for  injuries  due 
to  structures,  negligence,  matters  or  things  which,  at  any  time  whatso- 
ever, had  been  part  of  the  canal  system  of  the  state,  irrespective  of 
their  status  at  the  time  of  the  injury,  the  Legislature  would  have  used 
language  appropriate  for  that  purpose. 

Whatever  effect,  if  any,  the  resolution  of  the  canal  board  may  have 
had  upon  the  status  of  Cuba  Lake  in  general,  and  this  bridge  in  particu- 
lar, surely  the  enactments  which  we  have  set  forth  had  changed  wholly 
the  status  of  the  bridge  prior  to  July,  1918.  No  longer  was  it  a  part 
of  the  canal  system  of  the  state.  Neither  the  canal  board  nor  the 
superintendent  of  public  works  had  any  jurisdiction  over  it.  They  had 
been  succeeded  in  care,  custody,  control,  and  administration  by  the 
conservation  commission,  and  the  Cuba  Lake,  or  reservoir,  with  the 
surrounding  lands  of  the  state,  including  the  bridge,  before  July,  1918, 
became  the  "Cuba  Reservation,"  no  longer  existing  as  a  part  of  the 
canal  system  of  the  state,  or  for  canal  purposes,  in  fact  or  legally,  but 
"to  be  preserved  and  maintained  for  reservoir  and  camping  purposes." 
With  the  enactment  of  these  statutes,  the  bridge  ceased  absolutely,  and 
in  all  respects,  to  be  part  of  the  canals,  or  a  matter  or  thing  connected 
with  them.  It  became,  then,  a  constituent  and  integral  part  of  the 
conservation  system  of  the  state,  held,  maintained,  and  operated  for 
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purposes  and  ends  utterly  different  from  theretofore.  With  that 
change  in  its  relationship,  section  47  of  the  Canal  Law  ceased  to  apply. 
No  language  within  our  ken  could  terminate  the  former  status  of  Cuba 
Lake  and  structures,  and  make  the  change  we  assert,  more  completely 
and  clearly,  than  that  chosen  by  the  Legislature. 

The  case  of  Woodman  v.  State,  127  N.  Y.  397,  28  N.  E.  20,  is  in- 
applicable here.  There  the  language  used  by  the  lyCgislature  failed  to 
accomplish  the  result  we  find  expressed  so  clearly  in  the  statutes  with 
which  we  are  concerned  in  this  case.  On  the  contrary,  the  language 
there  used  contained  an  implied  statutory  recognition  of  the  continua- 
tion of  the  bridge  as  a  part  of  the  canal  system  at  the  time  of  the 
accident,  and  of  the  obligation  of  the  state,  at  that  time,  to  keep  it  in 
repair  as  such,  and  therefore  of  the  application  of  section  47  of  the 
Canal  Law  to  the  case. 

In  addition  to  the  foregoing  considerations,  it  would  seem  that  sec- 
tion 47  of  the  Canal  Law  has  no  application  to  the  Genesee  Valley  Canal 
or  the  structures  connected  with  it.  Section  2  of  the  Canal  Law  enu- 
merates the  canals  to  which  the  chapter,  of  which  section  47  is  a  part, 
applies.  The  Genesee  Valley  Canal  is  not  among  those  enumerated. 
Hughson  V.  State,  11  Ct.  CI.  Rep.  37. 

Whatever  may  be  said  in  favor  of  the  duty  or  wisdom  of  full  and 
complete  statutory  assumption  by  the  state  of  all  its  moral  obligations, 
contract  or  tort,  the  fact  remains  that  our  Legislature  has  not  seen  fit  as 
yet  to  adopt  that  policy.  The  only  redress,  if  any,  available  to  the 
claimant  is  by  recourse  to  the  Legislature.  Under  the  limited  liability 
and  jurisdiction  provided  by  section  47  of  the  Canal  Law,  the  claim 
must  be  dismissed. 

Findings  in  accordance  with  this  conclusion  may  be  submitted. 

ACKERSON,  P.  J.,  concurs. 

(118  Misc.  Bep.  232) 

BORDEN  T.  STATE. 

(Court  of  CJlaims  of  New  York.    October  8,  1920.) 

1.  States  <&=»112— Exempt  from  liability  for  negUgence  of  officers  and  em- 

I^oy^s. 

The  exemption  of  the  state  from  UablUty  for  the  negUgence  of  Its 
officers  and  employes  is  universal,  except  in  the  Instances  In  which  by 
speciflc  statute  it  has  waived  exemption  and  assumed  UablUty. 

2.  Highways  ^s>ii5— State  liable  for  damages  to  daimant  through  obstrue- 

tlon  by  road  patrolman. 
In  view  of  Highway  Law,  {  176,  making  the  state  liable  for  damages 
'  to  any  person  from  defects  in  the  state  and  county  highways  maintained 
by  the  state  by  the  patrol  system,  the  state  was  liable  for  damages  to 
claimant's  barn  and  cattle  from  an  overflow  caused  by  the  blocking  up 
of  a  natural  stream  through  his  farm  by  the  act  of  a  state  road  patrol- 
man under  direction  of  the  state's  engineer  in  thrusting  earth  through  a 
hole  in  a  culvert,  where  the  capstone  had  dropped  in  so  that  the  cul- 
vert would  not  discharge  thaw  water. 

^=»For  oUier  cases  see  same  topic  &  KBT-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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3.  Highways  ^=^115— Evidence  held  to  show  road  under  patrol  system. 

Evidence  held  sufHcient  to  show  that  the  road,  obstruction  of  a  stream 
under  whose  culvert  caused  claimant's  damages  by  flood,  was  under  the 
patrol  system. 

4.  Higliways  ^=»115— State  liable  for  damages  from  defect  while  road  not 

actually  patrolled. 

Liability  accrues  against  the  state,  under  Highway  Law,  §  176,  for 
damages  from  defects  in  a  highway  maintained  by  the  patrol  system,  as 
well  from  fall  until  spring,  while  the  patrolman  is  not  actually  employed 
on  the  highway,  as  during  the  seasons  when  he  is  employed. 

Claim  by  William  Borden  against  the  State  of  New  York.  Claimant 
awarded.  $500. 

Wilbur  &  Winslow,  of  Frankfort,  for  claimant. 
John  H.  Clogston,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  The  claimant  was  the  owner  and  occupant  of 
a  farm  located  along  the  highway  constructed  and  improved  by  the 
state,  leading  from  Utica  to  Frankfort.  On  his  premises  was  a  large 
bam,  used  for  live  stock  and  hay.  Just  northerly  of  the  bam  was 
a  culvert  under  the  highway,  the  length  or  span  of  which  was  less  than 
5  feet.  The  culvert  permitted  a  small,  natural  stream  of  water,  which 
flowed  northerly  across  claimant's  premises,  to  pass  under  the  highway. 
In  September,  1918,  the  capstone  or  top  of  the  culvert  fell  in  and  sank 
down  into  the  stream.  This  created  a  hole  in  the  road  surface.  A 
state  road  patrolman  was  on  duty  at  this  point.  He  knew  of  this 
condition.  He  notified  the  state's  engineer,  who  was  his  immediate 
superior,  and,  following  the  latter's  instructions,  from  time  to  time 
thereafter,  threw  quantities  of  earth  into  the  hole  in  the  road  surface, 
which  disappeared  and  was  washed  away  each  time.  No  repair  was 
made  to  the  culvert  itself.  The  fallen  top  or  capstone  settled  more  and 
sank  lower  with  the  lapse  of  time.  These  conditions  prevailed  until 
March,  1919.  On  March  1,  1919,  the  stream  was  swollen  by  the  usual 
spring  thaw.  The  broken  culvert  and  its  obstruction  of  the  stream 
prevented  the  discharge  of  the  water,  which  backed  up  and  overflowed 
claimant's  premised,  damaging  his  barn,  depositing  debris  and  slime 
in  it,  injuring  his  cattle,  and  destroying  a  large  quantity  of  hay.  He 
proved,  and  the  state  conceded,  his  loss  to  be  at  least  $500.  The  facts 
were  undisputed ;  the  state  adducing  no  testimony. 

A  motion  to  dismiss  the  claim  was  made  substantially  on  the  follow- 
ing grounds :  (1)  That  there  had  been  no  statutory  waiver  of  liability 
or  exemption  from  suit  by  the  state ;  (2)  that  there  can  be  no  recovery 
against  the  state  for  overflow  due  to  the  negligent  condition  or  defect 
in  a  highway  maintained  under  the  patrol  system,  but  that  the  stat- 
utory liability  assumed  by  Highway  Law  (Consol.  Laws,  c.  25)  §  176, 
extends  only  to  traffic  on  a  highway,  and  is  available  only  to  one  using 
the  highway  for  traffic  at  the  time  of  his  injury  or  damage ;  (3)  that 
there  was  no  proof  that  the  highway  was  maintained,  at  the  times 
mentioned,  by  the  state  under  the  patrol  system;  (4)  and  that  from 
fall  until  spring  generally,  and  specifically  from  the  fall  of  1918  to  the 
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spring  of  1919,  while  a  patrolman  was  not  actually  employed  on  the 
highway,  no  liability  could  accrue,  or  did  accrue,  against  the  state. 

[1]  The  first  two  reasons  for  dismissal  urged  are  akin  and  may  be 
considered  together.  A  recent  decision  of  the  Court  of  Appeals  ex- 
presses with  finality  the  principle  that  the  exemption  of  the  state  from 
liability  for  the  negligence  of  its  officers  and  employes  is  universal, 
except  in  those  instances  in  which,  by  specific  statute,  it  has  waived  the 
exemption  and  assumed  the  liability.  Smith  v.  State,  227  N.  Y.  405, 
125  N.  E.  841.  The  claimant  predicates  this  proceeding  on  a  statute 
which  he  contends  specifically  assumes  on  behalf  of  the  state  lia- 
bility for  defects  of  this  class  in  its  highways.  It  is  Highway  Law, 
§  176,  (Laws  1909,  c.  30,  §  176,  as  amended),  which  reads  in  part  as 
follows : 

"Sec.  176.  Liability  of  State  for  Damaffes.—The  state  shall  not  be  liable 
for  damages  suffered  by  any  person  from  defects  in  state  and  county  high- 
ways, except 'Such  hdghways  as  are  maintained  by  the  state  by  th^  pa4rol 
system,  but  the  liability  for  such  damages  shall  otherwise  remain  as  now 
provided  by  law,  notwithstanding  the  constrnctioB  or  improvement  and 
maintenance  of  such  highways  by  the  state  under  this  (Chapter." 

Paraphrased,  the  portion  of  the  statute  quoted,  in  which  we  are  in- 
terested, may  be  said  to  provide  as  follows: 

The  state  shall  be  liable  for  damages  suffered  by  any  person  from  detects 
in  state  and  county  highways  maintained  by  the  state  by  the  patrol  system. 


We 


[2]  Our  problem  is  to  apply  this  statute  to  the  facts  in  this  case, 
fe  have  no  knowledge  of  any  previous  case  in  which  this  statute 
has  been  construed  judicially  in  this  respect.  The  language  with  which 
we  have  to  deal  is  substantially  identical  with  that  defining  the  liability 
of  towns  for  their  defective  highways.    Highway  Law,  §  74,  reads : 

''Every  toion  shall  be  liable  for  all  damages  to  persons  or  property  sus- 
tained by  reason  of  any  defect  in  its  highways  or  bridges,  existing  because  of 
the  neglect  of  any  town  superintendent  of  such  town." 

The  latter  section  has  been  the  subject  of  construction  by  the  courts 
of  this  state.  In  Winchell  v.  Town  of  Camillus,  109  App.  Div.  341, 
95  N.  Y.  Supp.  688,  affirmed  without  opinion  in  190  N.  Y.  536,  83  N, 
E.  1134,  the  action  was  brought  under  the  section  last  quoted  to  recover 
damages  for  negligence  in  permitting  a  sluiceway  across  a  highway, 
under  the  traveled  part  thereof,  to  become  filled  up,  so  as  to  set  back 
surface  water  accustomed  to  flow  through  the  same  upon  the  claimant's 
premises.  The  court  pointed  out,  in  the  first. instance,  that  the  super- 
intendent of  a  town  owes  no  duty  to  an  adjoining  owner  to  provide  a 
channel  for  the  drainage  of  surface  water,  citing  Gould  v.  Booth, 
66  N.  Y.  62,  and  other  cases,  and  that,  for  this  reason,  no  recovery 
could  be  had.  The  court  went  further,  and  proceeded  to  discuss  the 
statute  defining  the  liability  of  towns  thus : 

"The  town  was  not  liable,  because  the  statute  was  intended  to  cover  no  such 
liability,  but  only  such  liability  as  resulted  from  defects  in  the  highway,  in- 
terfering with  travel  along  the  same"— citiug  Barber  v.  Town  of  New  Scot- 
land, 88  Hun,  522,  34  N.  Y.  Supp.  968,  and  Whitney  v.  Town  of  Ticonderoga, 
127  N.  Y.  40,  27  N.  E.  403. 
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It  is  evident  that  the  latter  animadversion  of  the  court  was  not  essen- 
tial to  the  determination  of  that  case  and  was  mere  dicttmi.  It  has  been 
so  held  in  a  recent  case  in  the  Court  of  Appeals,  Bowman  v.  Town  of 
Chenango,  227  N.  Y.  459,  125  N.  E.  809,  in  which  that  court,  Pound, 
J.,  writing,  refused  to  accede  to  the  restricted  and  limited  construction 
suggested  by  the  opitiion  in  Winchell  v.  Town  of  Camillus,  supra. 
Indeed,  it  is  difficult  to  conceive  an  appellate  court  in  this  day,  un- 
fettered by  precedent^  reaching  any  other  conclusion.  Everyday  sense, 
as  well  as  the  plain  and  ordinary  interpretation  of  the  phraseology  in- 
volved, excludes  what  Judge  Pound  characterizes  as  "a  crabbed  read- 
ing of  the  statute." 

Unlike  the  case  of  Winchell  v.  Town  of  Camillus,  supra,  the  sfream 
involved  ip  this  claim  is  a  natural,  living  stream.  For  obstruction 
thereof  liability  follows.  Bowman  v.  Town  of  Chenango,  supra. 
In  all  respects,  this  claim  is  squarely  within  the  principles  of  the  latter 
case,  and  the  first  and  second  grounds  urged  afford  no  basis  for  dis- 
missal. 

[3,  4]  It  is  unnecessary  to  discuss  at  length  the  other  two  points 
raised  by  the  state  on  its  motion.  We  regard  the  proof  as  ample  that 
the  road  was  under  the  patrol  system.  The  patrolman  himself  testified 
that  he  was  in  charge  of  it,  did  the  work  upon  it  as  patrolman,  and  made 
the  repairs  at  the  point  of  defect  under  the  direction  of  his  superior. 
The  inference  is  justifiable  and  necessary,  in  the  absence  of  any  proof 
to  the  contrary,  that  the  road  was  maintained  under  the  patrol  system 
at  the  time.  Furthermore,  there  is  no  basis  for  the  contention  that 
there  is  a  seasonal  hiatus  in  the  state's  liability  for  defects  in  its  high- 
ways under  the  patrol  system.  The  road  is  maintained  "under  the 
patrol  system'*  even  in  those  months  when  the  patrolman  is  not  ac- 
tually at  work  on  the  road,  because  of  climatic  conditions.  It  is  the 
administration  of  that  very  system  which  prescribes  the  periods,  re- 
spectively, when  work  shall  or  shall  not  be  done  on  the  road.  It  would 
be  a  farcical  construction  of  the  statute  so  to  construe  it  as  to  remove 
liability  from  the  state  during  such  periods  of  time  as  the  patrolman  is 
not  actually  employed  on  the  highway.  The  town  has  no  power  or 
jurisdiction  over  the  maintenance  of  the  highway  during  the  winter 
months,  yet  such  a  construction  would  require  the  town  to  be  respon- 
sible for  injuries  during  that  period,  or  that  there  be  no  liabiHty  at  all 
during  that  period.  A  highway  placed  under  the  patrol  system  is  under 
it  at  all  times,  notwithstanding  that  the  highway  department,  in  admin- 
istering the  system,  considers  proper,  adequate,  and  complete  mainte- 
nance for  the  year  may  be  accomplished  during  the  working  months, 
and  excluding  winter. 

The  claimant  is  entitled  to  an  award  against  the  state  in  the  sum 
of  $500. 

ACKERSON,  P.  J.,  concurs. 
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BERNHARDT  LUMBER  CO.  v.  METZLOFI*. 

(Supreme  Court,  Trial  Tenn,  Erie  County.    November  1,  1920.) 

1.  Sales  ^=^196— Buyer^s  defaalts  In  payinfi:  for  instaDmeoto,  oot  relied  on, 

did  not  Justify  reselssion,  where  refusal  to  proceed  was  based  on  other 
grounds. 

Defaults  by  buyer  of  box  shooks  in  making  payments  of  Installments  to 
the  seller  lumber  company  held  not,  under  the  circumstances,  to  have 
justified  rescission  of  the  contract  by  the  seller,  which  did  not  insist  on 
prompt  payments  of  installments  as  a  condition  of  continued  performance, 
but  based  Its  failure  to  proceed  on  lack  of  cars  and  labor  troubles. 

2.  Sales  <8=»55— Contract  of  sale  held  to  be  treated  as  Virghiia  one,  governed 

by  common-law  rules. 

Where  contract  for  the  sale  of  box  shooks  by  a  Virginia  lumber  com- 
pany to  a  box  company  of  New  York  took  the  form  of  a  letter  from  the 
lumber  company  in  Virginia  to  the  box  company  in  New  York,  confirming 
a  day  letter  or  telegram;  the  agreement  contemplating  that  it  should  be 
performed  in  Virginia  by  shipment  there,  the  contract  must  be  treated  In 
the  courts  of  New  York  as  a  Virginia  one,  and  governed  by  the  rules  of 
common  law. 

3.  Sales  «»196-— Shipment,  ydter  boyer  in  default  on  instalimrats,  a  waiver. 

Where  the  seller  of  lumber,  while  the  buyer  was  in  technical  default 
in  the  payment  of  installments  due,  without  protest  treated  the  contract 
as  in  force,  and  made  shipment  thereunder,  such  action  on  its  part  may 
be  regarded  as  a  waiver  of  such  default. 

4.  Sales   ^=^195 — ^Buyer  Justified   in  wlthhol^K  payments  aa  protection 

against  tluneatened  defoult. 

Where,  closely  on  the  buyer's  default  in  paying  an  installment,  the 
seller  notified  the  buyer  of  its  inability  to  fulfill  the  contract  on  account 
of  strikes  and  car  shortage,  the  buyer  was  justified  in  withholding  pay- 
ment of  installments  due  as  a  protection  to  himself  against  the  possible 
consequences  of  damages  from  the  seller's  default.       , 

5.  Contracts  <8=»316 (3)— Objections  not  stated,  whenfmrty  refuses  to  perform, 

are  waived 

When  a  party  to  a  contract  refuses  to  fulfill,  based  on  particular  ob- 
jections formally  and  deliberately  stated,  all  other  objections  are  deemed 
.  waived. 

,  €.  Sales  ^=»85(2)— No  benefit  to  seller  from  reservation  in  buyer's  letter  head. 

Where  the  seller  of  lumber,  when  it  accepted  the  buyer's  order,  made 
no  reservation,  though. at  the  top  of  the  buyer's  letter  were  printed  the 
words,  "All  agreements  contingent  upon  causes  beyond  our  control,"  there 
was  no  benefit  to  the  seller  therefrom. 

7.  Sales  €=»172— Seller  not  excused  by  happening  of  contingencies  not  con- 

tracted against 

When  a  party  by  his  own  contract  creates  a  duty  or  charge  on  himself, 
he  is  bound  to  make  it  good,  notwithstanding  accident  or  delay  by  in- 
evitable necessity,  because  he  might  have  provided  against  It  by  contract, 
so  that  a  railroad  embargo,  labor  troubles,  and  other  war  conditions  are 
no  excuse  to  a  seller  of  lumber  who  fails  to  deliver. 

8.  Sales  ^=»418(12)-*4uyer»  who  sustained  no  actual  loss  beyond  vague  loss 

of  profits  by  failure  to  deliver,  held  entitled  only  to  nominal  damages. 

From  breach  of  plaintiff  seller's  contract  to  deliver  box  shooks  to  cover 
the  requirements  of  two  companies  estimated  60  to  70  cars  uniform  quan- 
tity each  month,  the  buyer  sustained  no  actual  loss  beyond  loss  of  profits, 
where  it  did  not  go  into  the  market  and  purchase  shooks  to  supply  the 
place  of  those  not  delivered,  so  that  his  recovery  is  limited  to  nominal 
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damages,  where  the  evidence  as  to  lost  profits  was  so  vague  that  it  was 
impossible  to  ascertain  them. 

Action  by  the  Bernhardt  Lumber  Company  against  Edward  C. 
Metzloff.    Judgment  for  plaintiff. 

Edward  L.  Jung,  of  Buffalo,  for  plAintiff. 

Norman  D.  Fish  and  Dow  Vroman,  both  of  North  Tonawanda,  for 
defendant. 

WHEELER,  J.  This  action  is  brought  by  the  plaintiff  to  recover  a 
balance  due  for  certaiil  box  shooks  sold  and  delivered  by  the  plaintiff 
under  contracts  between  them,  one  of  which  contracts  bears  the  date 
December  8,  1916."  This  contract,  although  dated  December  8,  1916, 
was  without  doubt  signed  and  executed  early  in  the  year  1917,  and  dat- 
ed back,  so  as  to  embody,  With  some  modifications,  an  earlier  oral 
agreement  made  about  December  8,  1916.  The  contract  took  the  form 
of  a  written  order  by  the  defendant  to  the  plaintiff,  which  was  formally 
accepted  by  the  plaintiff.  By  its  provisions  the  plaintiff,  which  operated 
a  mill  at  Boydton,  Va.,  agreed  to  sell  and  deliver  to  the  defendant  box 
shooks  of  certain  sizes  and  dimensions  at  a  base  price  of  $22  per  1,000 
feet.  The  agreement  was  to  extend  from  January  1,  1917,  to  January 
1,  1918.    The  written  order  recited : 

"This  contract  to  cover  the  requirements  of  O.  B.  Go.,  Inc.,  and  N.  T.  Millie 
Corp.,  estimated  sixty  to  seventy  cars,  uniform  quantity  of  cars  each  month." 

The  companies  referred  to  were  the  Oneida  Bleachery  Company  and 
the  New  York  Mills  Company,  of  New  York  Mills,  N.  Y.  The  evi- 
dence shows  that  there  were  certain  delays  by  the  plaintiff  in  making 
deliveries  during  the  winter  months  of  1917;  but  notwithstanding,  in 
April  of  that  year  it  had  shipped  cars  of  shooks,  so  Jthat  substantially 
at  that  time  it  had  sent  forward  cars  which  would  average  about  five 
per  month.  Then  came  delays  in  making  shipments.  The  voluminous 
correspondence  between  the  parties  shows  that,  owing  to  the  declaira- 
tion  of  war  with  Germany,  made  about  that  time,  the  plaintiff  claimed 
it  was  unable  to  procure  cars  in  which  to  ship  the  shooks,  by  reason  of 
an  alleged  embargo  on  freight  cars  by  the  railroads.  Anyway  shipments 
were  not  made,  and  the  plaintiff  shortly  after  deglared  in  its  letters  to 
defendant  its  inability  to  carry  out  its  contract,  and  gave  notice,  in 
substance,  that  it  had  shut  down  the  box  department  of  its  mill  until 
conditions  should  so  change  that  it  could  operate  its  mill.  The  defend- 
ant did  not  accede  to  this,  and  in  numerous  letters  written  about  this 
time  urged  the  plaintiff  to  make  shipments  to  the  concerns  named.  This 
however  was  not  done.  The  plaintiff  brings  this  action  to  recover  a 
balance  due  on  the  purchase  price  of  shooks  actually  shipped. 

The  defendant,  by  way  of  counterclaim,  sets  up  a  claim  for  damages 
for  a  breach  ofl  contract  on  the  part  of  the  plaintiff  to  deliver  box 
shooks  as  agreed.  The  evidence  shows  that,  owing  to  the  war,  the 
market  price  of  lumber  used  in  the  manufacture  of  shooks  rapidly  ad- 
vanced. The  price  in  the  market  advanced  on  an  average  of  $2  per 
1,000  each  and  every  month,  until  in  December,  1917,  lumber  had  reach- 
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ed  the  price  of  $48  per  thousand.  The  defendant  seeks  to  recover  as 
damages  the  difference  between  the  contract  price  of  $22  per  1,000 
feet  and  the  advanced  price.  ' 

As  against  this  counterclaim  the  plaintiff  contends,  among  other 
things,  that  the  counterclaim  cannot  be  maintained,  because  at  the  time 
of  the  alleged  breach  bn  the  part  of  the  plaintiff  the  defendant  himself 
was  in  default  by  reason  of  his  failure  to  make  payments  for  box  shooks 
previously  delivered  according  to  the  terms  of  the  agreement,  and 
that  this  failure  on  his  part  justified  the  plaintiff  in  canceling  the  con- 
tract on  its  part.  That  the  defendant  did  fail  to  make  the  payments 
within  the  agreed  time  is  not  in  dispute ;  but  the  letters  passing  back 
and  forth  between  the  parties,  written  about  this  time,  show  that  the 
plaintiff  did  not  then  base  its  refusal  to  make  further  deliveries  on  the 
ground,  or  for  the  reason  that  timely  payments  had  not  been  made, 
but  upon  the  grounds,  already  stated,  of  its  inability  to  make  shipments, 
owing  to  the  inability^  to  procure  cars  for  that  purpose. 

The  question  of  law  is  therefore  presented  whether  the  failure  of  the 
defendant  to  make  payments  within  the  agreed  time  justified  the  plain- 
tiff, under  the  circumstances,  in  repudiating  the  obligations  of  the  con- 
tract on  its  part,  and  constitutes  a  defense  to  the  -counterclaim  assert- 
ed. The  six  unpaid  installments  fell  due  April  18,  '20,  20,  26,  and  28, 
and  June  11,  1917,  and,  notwithstanding  the  failure  to  pay  the  April 
installments  when  due,  the  plaintiff  continued  to  deal  with  the  contract 
as  though  in  force,  and  on  May  12th  made  delivery  of  another  car, 
which  was  the  last  sent  forward.  The  payment  for  this  car  fell  due  on 
June  11th,  but  before  that  date  the  plaintiff  threw  up  its  contract  and 
notified  the  defendant  it  could  not  perform. 

[1]  We  think  the  defendant's  defaults  in  making  payments  of  the 
installments  did  not,  under  the  circumstances,  justify  a  rescission  by 
the  plaintiff.  .We  do  not  mean  to  say  that  the  plaintiff  could  not  have 
insisted  on  the  prompt  payments  of  such  installments  as  a  condition  of 
its  continuing  to  carry  out  the  contract  on  its  part.  It,  however,  did  not 
do  so,  but  based  its  failure  to  proceed  wholly  and  solely  on  lack  of  cars 
and  labor  troubles.  In  contracts  of  this  character  the  failure  to  pay 
an  installment  when  due  does  not  necessarily  entitle  the  seller  to 
rescind  a  contract,  but  depends  upon  the  nature  of  the  contract  and  the 
circumstances  under  which  the  failure  occurs.  St.  Regis  Paper  Co.  v, 
S.  C.  L.  Co.,  186  N.  Y.  89,  78  N.  E.  701 ;  Wharton  v.  Winch,  140 
N.  Y.  287,  35  N.  E.  589;  Helgar  Corp.  v.  Warner's  Features,  222 
N.  Y.  453,  1 19  N.  E.  1 13 ;  Graves  v.  White,  87  N.  Y.  463-466 ;  Taylor 
V.  Goelet,  208  N.  Y.  253,  101  N.  E.  867,  Ann.  Cas.  1914D,  284;  Alden 
Coal  Mining  Co.,  v.  Amos  Coal  Co.,  192  App.  Div.  371, 182  N.  Y.  Supp. 
819;  Pipe  &  Cont.  S.  Co.  v.  Mason  &  Hanger  Co.,  181  App.  Div.  317, 
168  N.  Y.  Supp.  740;  Monroe  v.  Reynolds,  47  Barb.  579;  Quarton  v. 
Amer.  Law  Book  Co.,  143  Iowa,  517,  121  N.  W.  1009,  32  L.  R.  A. 
(N.  S.)  1,  note ; .  Mersey  Co.  v.  Naylor,  9  App.  Cas.  434 ;  Blackburn  -v. 
Reilly,  47  N.  J.  Law,  290,  1  Atl.  27,  54  Am.  Rep.  159;  Monarch  Cycle 
Co.  V.  Royer  Wheel  Co.,  105  Fed.  324,  44  C.  C.  A.  523 ;  Otis  v.  Adams, 
56  N.  J.  Law,  38,  27  Atl.  1092;  Tucker  v.  Billing,  3  Utah,  82,  5  Pac. 
554;  West  v.  Bechtel,  125  Mich.  144,  84  N.  W.  69,  51  L.  R.  A.  791 ; 
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Norrington  v.  Wri^t,  115  U,  S.  188,  6  Sup.  Ct.  12,  29  L.  Ed.  366; 
Beatty  v.  Howe  Lumber  Co.,  77  Minn.  272,  79  N.  W.  1013. 

The  Personal  Property  Law  of  this  state  (Consol.  Laws,  c.  41,  § 
126,  subd.  2),  governing  the  sales  of  goods,  contains  a  provision  relating 
to  sales  of  this  character.    It  reads: 

"Where  there  is  a  contract  to  sell  goods  to  be  delivered  by  stated  Install- 
ments, which  arc  to  be  separately  paid  for,  and  the  seller  makes  defective  de- 
liveries in  respect  of  one  or  more  installments,  or  the  buyer  neglects  or  re- 
fuses to  take  delivery  of  or  pay  for  one  or  more  installments,  it  depends  in 
each  case  on  the  terms  of  the  contract  and  the  circumstances  of  the  case 
whether  the  breach  of  contract  is  so  material  as  to  justify  the  injured  party 
in  refusing  to  proceed  further  and  suing  for  damages  for  breach  of  the  entire 
contract,  or  whether  the  breach  is  severable,  giving  rise  to  a  claim  for  com- 
]:>ensation,  but  not  to  a  right  to  treat  fhe  whole  contract  as  broken." 

[2]  The  contract  now  under  consideration,  however,  is  doubtless 
not  to  be  governed  by  the  New  York  statute,  for  the  reason  it  must  be 
deemed  a  Virginia,  and  not  a  New  York,  contract.  It  took  the  form 
of  a  letter  from  the  defendant  to  the  plaintiff,  confirming  "day  letter" 
(i.  e.,  telegram),  and  then  proceeds  to  say: 

•The  following  agreement  has  been  entered  into  between  the  Bernhardt 
Lumber  Company,  Boydton,  Va.,  and  the  Reliable  Box  &  Lumber  Company, 
of  North  Tonawanda,  N.  T.,"  etc. 

This  letter  was  mailed  to  plaintiff  at  Boydton,  and  formally  accepted 
by  that  company  at  that  place.  The  agreement  was  to  be  carried  out 
in  Virginia,  by  the  shipment  of  shooks  ordered  at  Boydton.  Conse- 
quently we  must  treat  the  contract  as  a  Virginia  one,  and  governed  by 
the  rules  of  the  common  law.  While  there  is  some  conflict  in  the 
decisions  of  various  states  and  countries,  nevertheless  we  think  that 
on  the  whole  the  rule  laid  down  by  the  best-considered  decisions  does 
not  materially  differ  from  the  rule  laid  down  in  the  New  York  statute. 

The  recent  case  of  Helgar  Corporation  v.  Warner's  'Features,  222 
N.  Y.  449,  119  N.  E.  113,  discusses  the  questions  presented  here  under 
the  provisions  of  the  New  York  statute ;  but  we  think  the  learned  opin- 
ion of  Judge  Cardozo  in  that  case  clearly  indicates  that  under  the 
common  law  the  failure  of  the  defendant  to  pay  the  installments  due 
in  April  did  not  justify  the  plaintiff  in  rescinding  the  entire  con- 
tract. At  the  very  time  these  installments  fell  due,  the  plaintiff  was  be- 
hind in  the  shipments  ordered,  and  was  excusing  as  best  it  could  its 
failure  to  ship.  These  excuses  of  failure  to  ship  were  not  based  on  any 
failure  of  the  defendant  to  pay  the  installments  due.  No  complaint  was 
made  by  it  of  the  failure  to  make  prompt  payment.  There  was  no  de- 
mand for  such  payment,  and  no  statement  of  an  intention  to  cancel 
on  that  account. 

On  the  other  hand,  there  was  a  shipment  'of  at  least  one  car  in  May 
by  the  plaintiff,  showing  an  election  at  that  time  to  treat  the  contract 
as  in  full  force  and  effect.  The  defendant  at  that  time  did  not  refuse 
to  pay.  I  do  not  think  it  can  be  said  the  default  on  his  part  was  "so 
substantial  and  important  as  in  truth  and  fairness  to  defeat  the  es- 
sential purpose  of  the  parties,"  which  ought  to  be  the  rule  to  govern 
cases  of  this  kind,  and  which  is  the  rule  sought  to  be  embodied  in  the 
Personal  Property  I^aw  of  the  state. 
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[3]  In  any  event  the  plaintiff,  while  the  defendant  was  in  technical 
default  in  the  payment  of  installments  due,  without  protest,  treated  the 
contract  as  in  force,  and  made  a  shipment  thereunder.  Such  action  on 
its  part  may  be  regiarded  as  a  waiver  of  such  default.  At  least,  if  the 
plaintiff  intended  to  avail  itself  of  such  technical  default,  it  should 
have  acted  upon  it,  and  not  continued  to  deal  with  the  defendant  as 
though  the  contract  was  in  full  force  and  effect. 

Taylor  v.  Goelet,  208  N.  Y.  253,  101  N.  E.  867,  Ann.  Cas.  1914D, 
284.    In  that  case  the  court  said : 

"Where  an  executory  contract  fixes  the  time  within  which  it  is  to  be  per- 
formed, and  performance  within  that  time  is  waived  by  the  parties  to  the 
agreement,  neither  party  can  thereafter  rescind  the  contract  on  account  of 
such  delay,  without  notice  to  the  other,  requiring  performance  within  a  rea- 
sonable time,  to  be  specified  In  the  notice,  or  the  contract  will  be  abrogated. 
*  *  *  The  basis  of  the  rule  requiring  notice  of  intention  to  rescind  is  to  be 
found  in  the  reluctance  of  the  courts  to  enforce  penalties  and  forfeitures  in 
matters  of  contract.*' 

[4]  Following  very  closely  on  the  defendant's  default  in  paying  the 
April  installments  came  the  action  of  the  plaintiff  declaring  its  in- 
ability to  fulfill.  These  letters,  while  not  in  terms  rescinding  the  con- 
tract, nevertheless  notified  the  defendant  tha^,  owing  to  existmg  condi- 
tions, it  could  not  and  would  not  perform  on  its  part.  Under  such  cir- 
cumstances, the  defendant  was  justified,  we  think,  in  withholding  the 
payment  of  installments  due  as  a  protection  to  himself  against  the 
possible  consequences  of  resulting  damages  growing  out  of  the  plain- 
tiff's default.  At  least  the  failure  to  make  payment  after  the  plaintiff 
had  defaulted  ought  not  to  be  taken  advantage  of  by  the  plaintiff  to 
justify  its  conduct.  \ 

[6]  We  therefore  reach  the  conclusion  that  default  of  the  defendant 
to  pay  the  installments  due  constitutes  no  defense  as  against  the  asser- 
tion of  the  defendant's  counterclaim  for  a  breach  of  contract  on  the 
plaintiff's  part.  We  might  further  add,  as  pertinent  to  the  case  under 
consideration,  that  when  a  party  to  a  contract  refuses  to  fulfill,  based 
upon  particular  objections  formally  and  deliberately  stated,  all  other 
objections  are  deemed  waived.  Littlejohn  v^  Shaw,  159  N.  Y.  188, 
53  N.  E.  810.    This  rule  would  seem  to  apply  to  the  case  in  hand. 

[6]  Another  defense  to  the  defendant's  counterclaim  is  that  the 
failure  on  the  part  of  the  plaintiff  to  make  deliveries  of  box  shooks 
was  due  entirely  to  causes  beyond  the  plaintiff's  control.  At  the  top 
of  the  letter  head  of  the  defendant,  on  which  was  written  the  order 
for  the  box  shooks  in  question,  which  order  was  accepted  by  the  plain- 
tiff, were  printed  the  following  words:  "All  agreements  contingent 
upon  causes  beyond  our  control."  This,  at  most,  is  but  a  reservation 
in  favor  of  the  defendant,  placing  the  order,  and  not  one  for  the 
benefit  of  the  plaintiff.  No  such  reservation  was  made  by  the  plaintiff 
when  it  accepted  the  order. 

[7]  There  is,  however,  no  legal  evidence  in  this  case  that  deliveries 
were  in  fact  made  impossible  by  reasons  beyond  the  plaintiff's  control. 
It  is  true  that  in  letters  written  by  plaintiff  to  the  defendant  the  plain- 
tiff asserts  over  and  over  again  that,  owing  to  a  railroad  embargo  on 
cars  and  labor  troubles,  it  was  unable  to  make  shipments  of  box  shooks 
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covered  by  the  contract  between  them.  These  letters,  however,  do  not 
estabfish  the  fact.  The  statements  made  in  the  letters  are  nothing 
more  or  less  than  self-serving  declarations  in  their  own  behalf.  The  let- 
ters may  define  the  plaintiff's  position  and  claim,  but  do  not  establish 
the  fact.  If  the  plaintiff  desired  to  rely  on  the  defense  in  question,  it 
should  have  called  witnesses  to  establish  the  fact,  and  then  the  de- 
fendant would  have  had  an  opportunity  to  cross-examine  them  as  to 
any  statement  made.  But,  even  if  the  statements  made  in  the  letters 
referred  to,  could  be  deemed  as  making  out  a  prima  facie  case  as  to 
the  truth  of  the  facts  alleged,  we  are  nevertheless  of  the  opinion  such 
facts  made  out  no  defense  for  a  nonfulfillment  of  the  contract  between 
the  parties.  The  rule  is  that,  when  a  "party  by  his  own  contract  creates 
a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good,  notwith- 
standing accident  or  delay  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  contract."  Harmony  v.  Bingham,  12 
N.  Y.  99,  62  Am.  Dec.  142;  Cameron-Hawn  Realty  Co.  v.  Albany,  207 
N.  Y.  377,  101  N.  E.  162,  49  L.  R.  A.  (N.  S.)  922;  Labaree  Co.  v. 
Crossman,  100  App.  Div.  501,  92  N.  Y,  Supp.  565 ;  Whitehouse  v. 
Staten  Island  Water  Co.,  101  App.  Div.  115,,  91  N.  Y.  Supp.  544; 
Cottrell  V.  Smokeless  Fuel  Co.,  148  Fed.  594,  78  C.  C.  A.  366,  9  L.  R. 
A.  (N.  S.)  1187. 

We  think  we  need  not  pursue  the  question  further.  We  hold  the 
defense  raised  by  the  plaintiff  to  the  defendant's  counterclaim  must  fail. 

[8]  This  brings  the  court  to  the  consideration  of  the  question  of 
damages  recoverable  by  reason  of  the  counterclaim.  This  we  deem  the, 
most  important  and  serious  question  in  the  case,  and  to  our  mind  the 
defendant  has  established  only  the  right  to  recover  nominal  damages. 
Certain  considerations  force  us  to  this  conclusion.  The  contract  be- 
tween the  plaintiflf  and  the  defendant  was  made  for  a  specific  purpose, 
and  by  its  very  language  provides  it  was  intended — 

"to  cover  the  requirements  of  O.  B.  Co.,  Inc.,  and  N.  T.  Mills  Corp.,  estimated 
sixty  to  seventy  cars,  uniform  quantity  of  cars  each  month." 

As  matter  of  fact  the  defendant  had  no  contract  himself  with  the 
Oneida  Bleachery,  Incorporated,  or  with  the  New  York  Mills  Cor- 
poration ;  but  his  brother  did  have  contracts  with  those  concerns.  The 
brother's  contract  with  the  bleachery  company  called  for  the  delivery 
of  from  36  to  40  cars  to  cover  requirements  during  the  year  1917  at  the 
base  price  of  $29.50  per  1,000  feet,  allowing  freight  to  New  York 
Mills.  The  contract  with  the  New  York  Mills  was  for  fhe  same  price, 
the  same  period,  to  cover  requirements  24  to  30  cars. 

The  def  endant testified  that  he  in  turn  had  a  contract  with  his- brother 
to  carry  out  his  brother's. contracts  with  these  New  York  Mills  con- 
cerns ;  but  this  latter  contract  was  not  produced,  the  defendant  testify- 
ing he  was  unable  to  find  it.  He  did  not  testify  what  price  he  was  to 
receive  from  his  brother  for  the  shooks,  so  to  be  furnished  to  carry 
out  his  brother's  agreements  with  the  New  York  Mills  companies,  and 
so  far  as  the  court  is  able  to  discover  there  is  no  evidence  upon  which 
the  court  can  compute  the  profit  the  defendant  would  have  realized, 
had  the  plaintiff  delivered  the  full  quantity  of  shooks  called  for  in  the 
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contract  between  the  plaintiff  and  defendant.  If  the  court  were  justi- 
fied in  assuming  that  the  defendant  was  to  receive  for  the  shocks  de- 
livered the  price  of  $29.50  per  thousand,  nevertheless  the  court  still 
would  be  unable  to  compute  the  profits  that  would  be  realized,  for 
the  reason  that  by  virtue  of  the  contracts  between  the  New  York  Mills 
companies  and  defendant's  brother,  the  freight  charges  on  shipments 
were  to  be  deducted  from  the  $29.50  per  thousand,  whereas  the  price 
to  be  paid  plaintiff  was  $22  per  thousand  delivered  on  the  cars  at 
Boydton,  and  there  is  no  evidence  what  the  freight  rates  between  Boyd- 
ton  and  New  York  Mills  were  or  would  have  been.  It  does  not  fol- 
low, however,  that  because  the  defendant  testified  his  agreement  was 
to  carry  out  his  brother's  contract,  that  the  price  he  was  to  receive  was 
to  be  the  same  his  brother  was  to  get. 

The  defendant  contends,  however,  that  his  measure  of  damages 
for  a  failure  by  plaintiff  to  deliver  as  per  contract  is  the  difference  be- 
tween the  contract  and  the  market  price  of  the  lumber  to  be  furnished. 
If  the  shooks  in  question  were  contracted  for,  for  general  merchandise 
purposes,  the  measure  of  damage  would  beyond  question  be  the  differ- 
ence between  the  contract  and  market  price ;  for  the  buyer  in  such  a 
case  could  sell  the  stock  purchased  at  the  advanced  market  price  to 
whomever  he  chose.  In  this  case,  however,  no  such  right  existed.  The 
contract  between  the  parties  was  expressly  to  meet  the  requirements 
of  the  Oneida  f  leachery,  and  of  the  New  York  Mills  Corporation.  The 
defendant  could  demand  no  more  of  the  plaintiff.  He  could  not  divert 
the  stock  obtained  under  his  contract  to  any  other  purpose  than  the  re- 
quirements of  the  companies  named.  Cyclopedia  of  Law  &  Procedure, 
vol.  35,  p.  207. 

Consequently  the  only  profits  the  defendant  could  possibly  realize 
would  be  the  difference  between  the  price  paid  by  him  and  the  price 
received  from  the  companies  named.  Consequently  the  damages  re- 
coverable necessarily  would  and  should  be  measured  by  the  profits, 
if  any,  lost,  or,  if  the  defendant  was  compelled  t<o  go  into  the  open 
market  and  buy  shooks  to  supply  the  demands  of  these  concerns,  then 
the  difference  between  what  the  defendant  was  compelled  to  pay  tor 
such  stock  in  the  market  and  what  he  was  to  pay  for  the  same  thing 
under  contract  with  the  plaintiff. 

There  is,  however,  no  claim  that  the  defendant  or  his  brother  went  in- 
to the  market  and  purchased  shooks  to  supply  what  the  plaintiff  failed 
to  deliver.  The  evidence,  however,  goes  further,  and  shows  that  the 
New  York  Mills  concerns  never  made  any  demands  on  either  the  de- 
fendant or  his  brother  for  damages  growing  out  of  the  failure  of  the 
plaintiff  to  make  deliveries. 

The  defendant,  therefore,  up  to  the  present  time,  at  least,  has  suffer- 
ed no  actual  loss  by  reason  of  any  default  on  the  plaintiff's  part,  unless 
it  be  the  loss  of  profits  which  he  otherwise  would  have  made.  As  to 
those  profits,  if  any,  we  have  already  seen  the  evidence  gives  the  court 
no  data  on  which  any  finding  can  be  made.  There  are  other  considera- 
tions growing  out  of  the  nature  of  the  contract  which,  render  the  as- 
certainment of  damages  difficult,  if  not  impossible,  as  the  case  now 
stands.    The  contract  was  made — 
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"to  cover  the  requirements  of  O.  B.  Co.,  Inc.,  and  N.  Y.  Mills  Corp.,  estimated 
sixty  to  seventy  cars,  uniform  quantity  of  cars  each  month." 

The  quantity  is  indefinite.  It  is  only  such  as  the  New  York  Mills 
concerns  may  require.  The  rule  governing  such  agreements  is  stated  in 
the  Cyclopedia  of  Law  and  Procedure,  vol.  35,  p.  207,  as  follows : 

"Under  a  contract  to  sell  all  the  goods  of  a  certain  kind  the  huyer  may  or- 
der or  require,  the  seller  is  hound  to  deliver  such  quantity  of  the  specified 
goods  as  may  be  called  for  by  the  purchaser,  and  the  purchaser  Is  bound  to  ac- 
cept all  deliveries  tendered  within  the  limits  of  his  requirements.  Generally 
the  obligation  In  either  case  Is  not  affected  by  any  mere  estimate  of  the  quan- 
tity that  will  be  needed.  ♦  ♦  •  The  seller  is  relieved  from  making  de- 
livery, and  the  buyer  from  accepting,  If  the  latter  goes  out  of  business  as  an 
individual,  and  discontinues  the  use  of  goods,  or  goes  out  of  business  as  an 
individual,  and  enters  into  a  copartnership." 

See,  also,  cases  cited  in  support  of  the  propositions'  stated :  N.  Y. 
C.  Iron  Works  Co.  v.  U.  S.  Radiator  Co.,  174  N.  Y.  331,  66  N.  E.  967; 
Brawley  v.  U.  S.,  96  U.  S.  16&-171,  24  L.  Ed.  622;  Wolff  v.  Wells 
Fargo  Co.,  115  Fed.  32,  52  C.  C.  A.  626. 

The  correspondence  between  the  parties  shows  that  orders  for 
shipments  to  the  New  York  Mills  companies  were  placed  with  the 
plaintiff  and  never  filled,  and  after  a  time,  when  shipments  were 
urged  and  the  plaintiff  endeavored  to  excuse  its  failure  to  ship,  the  cor- 
respondence stopped.  There  is  no  evidence  whatever  of  the  exact  quan- 
tity required  by  those  companies,  or  the  exact  quantity  wdered  beyond 
the  very  general  statement  of  the  defendant  on  the  witness  stand  that 
the  requirements  of  the  New  York  Mills  companies  were  70  cars.  I 
infer  that  was  the  witnesses*  conclusion,  without  specific  orders  having 
been  placed  with  the  plaintiff  after  the  middle  of  the  year.  The  court 
need  only  say  that  in  any  event  the  evidence  of  requirements  is  so  vague 
and  uncertain  that  it  would  be  quite  impossible  to  ascertain  amounts 
within  the  rule  laid  down  by  the  authorities  cited. 

The  court  therefore  concludes  the  defendant  is  only  entitled  to  re- 
cover nominal  damages  under  his  counterclaim,  and  the  plaintiff  is 
entitled  to  judgment  for  the  amount  demanded  in  its  complaint. 

Let  findings  be  prepared  in  accordance  with  these  views. 


(193  App.  Div.  477) 

AppUcation  of  BLEISTIFT. 

(Supreme  (>)urt,  Appellate  Division,  Second  Department.    October  22,  1920.) 

1.  Dead  bodies  <S=>5 — ^Religious  corporation  not  witliin  Membership  Corpora- 

tions Law,  relating  to  court  order  for  removal  of  bodies. 

A  corporation  organized  as  a  religious  corporation  to  teach  the  Hebrew 
religion,  which  provided  cemetery  burial  lots  for  its  members  In  addition 
to  free  school  for  religious  instruction,  held  not  within  Membership  Cor* 
poratlons  Law,  $  71,  subd.  4,  providing  for  removal  of  body  from  ceme- 
tery, without  consent  of  the  cemetery  corporation,  on  order  of  court. 

2.  Dead  bodies  <^=>5 — ^Body  can  be  removed  without  consent  only  in  the  in- 

stance of  a  membership  corporation. 

It  is  only  In  the  Instance  of  a  membership  corporation  that  the  court's 
consent  can  be  substituted  for  that  of  the  corporation,  so  as  to  authorize 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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disinterment  and  removal  of  a  body  lawfully  buried  in  the  cemetery,  un- 
der Membership  Corporations  law,  §  71,  subd.  4. 
8.  Dead  bodies  ^=»5— Riglits  as  to  removal  may  bo  enforced  in  equily. 

The  rights  of  Che  family  of  deceased,  cdther  as  to  a  deed  of  a  ceme- 
tery lot,  or  in  regard  to  the  removal  of  the  body  therefrom,  may  be  en- 
forced ixi  a  suit  in  equity,  or  otherwise,  notwithstanding  the  cemetery  Is 
not  owned  by  a  membership  cor^ration,  under  Membership  (corpora- 
tions Law,  i  71,  providing  for  removal  of  lawfully  burled  bodies,  with- 
out/he  corporation's  consent,  on  order  of  court. 

Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  application  of  Henry  Bleistift  for  an  orfler 
consenting  to  the  removal  of  the  body  of  Abraham  Bleistift  from  Mt 
Judah  Cemetery.  From  an  order  consenting  thereto,  made  under 
Membership  Corporations  Law,  §  71,  subd.  4,  the  New  Lots  Talmud 
Torah  Society,  a  corporation  maintaining  a  free  school  for  religious 
instruction,  as  well  as  providing  cemetery  burial  lots  for  its  members, 
appeals.     Reversed^  and  petition  denied. 

See,  also, App.  Div. ,  184  N.  Y.  Supp.  909. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

Joseph  J.  Schwartz,  of  New  York  City,  for  appellant. 
Otho  S.  Bowling,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  [1,2]  The  primary  question  here  is  whether  ap- 
pellant comes  within  section  71  of  the  Membership  Corporations  Law 
(Consol.  Laws,  c.  35).  It  appears  to  be  formed  to  teach  the  Hebrew 
religion,  especially  its  ancient  law  (Torah),  and  is  organized  as  a 
religious  corporation.  It  is  only  in  the  instance  of  a  membership 
corporation  that  the  court's  consent  can  be  substituted  for  that  of  the 
corporation,  so  as  to  authorize  such  disinterment  and  removal  of  a 
body  lawfully  buried  in  a  cemetery.  Matter  of  Cohen,  76  App.  Div. 
401,  78  N.  Y.  Supp.  417;  Matter  of  Owens,  79  App.  Div.  236,  79 
N.  Y.  Supp.  1114;  Matter  of  Berezoif,  166  App.  Div.  903.  151  N  Y 
Supp.  1104. 

[3]  We  are  constrained,  therefore,  to  hold  that  the  order  should  be 
reversed,  with  $10  costs  and  disbursements,  and  the  petition  denied, 
without  costs.  This  determination,  however,  is  without  prejudice  to 
a  suit,  in  equity  or  otherwise,  for  the  enforcement  of  the  rights  of 
the  family  of  the  deceased,  either  as  to  a  deed  of  the  lot,  or  in  re- 
gard to  the  removal  of  the  body  therefrom.  Cohen  v.  Congregation  . 
?^^r*!?^i^''^^''  114  App.  Div.  117,  99  N.  Y.  Supp.  732,  affirmed  189 
N.  Y.  528,  82  N.  E.  1125.    All  concur. 
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(103  App.  Biv.  9S4) 

GERSHEL  et  aL  V.  HICKSON,  Ine^  et  aL 

(Supreme  Oourt,  Appellate  Divlaion,  rirat  Department.    October  22,  1920.) 

Appeal  and  error  4^=^482— Order  staying  execution  treated  as  an  ordinary 
ord(»r  to  show  cause  with  temporary  restraining  provisions. 

Where  a  Justice  of  the  Appellate  Diyislon  signed  an  order,  daring  vaca- 
tion, staying  on  terms  the  execution  of  a  judgment  pending  appeal,  and 
the  respondent  moved  to  vacate  the  order,  urging  that  a  Justice  assigned 
to  the  Appellate  Division  could  not  make  such  order,  but  only  the  Appel- 
^late  Division  acting  as  a  court,  the  order,  which  was  proper,  with  modifi- 
cation, will  not  be  vacated,  but  the  matter  will  be  treated  as  If  the  order 
had  been  one  in  the  usual  form  of  an  order  to  show  cause  with  temporary 
restraining  provisions. 

Action  by  Ben  Gershel  and  Sig  Kaskie,  composing  the  firm  of  Ben 
Gershel  &  Co.,  and  another,  against  Hickson,  Incorporatsed,  and  an- 
other. On  motion  to  vacate  an  order  staying  execution  of  judgment 
pending  an  appeal  to  tlie  Appellate  Division.  Order  modified,  and,  as 
modifi^,  made  the  order  of  the  Appellate  Division. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

Charles  C.  Peters,  of  New  York  City  (David  Leventritt,  of  New 
York  City,  on  the  brief),  for  the  motion. 

Clarence  J.  Sheam  and  Sheam  &  Hare,  all  of  New  York  City,  op- 
posed. 

PER  CURIAM.  This  is  an  application  to  vacate  an  order,  signed 
by  a  justice  of  this  court  during  vacation,  staying  upon  terms  the 
execution  of  a  judgment  in  an  action  in  equity,  pending  appeal  to  the 
Appellate  Division.  The  claim  is  made  that  the  order  is  void,  because 
it  was  an  absolute  stay,  signed  by  a  justice  of  this  court  out  of  court. 

It  is  admitted,  and  it  is  perfectly  clear,  that  if  the  order  had  been 
in  the  nature  of  an  order  to  show  cause,  returnable  on  the  first  motion 
day  of  the  October  term,  containing  the  same  provisions  as  to  a  stay 
and  security,  it  would  have  been  perfectly  proper.  It  is  also  conceded- 
that  a  justice  of  the  Supreme  Court,  not  assigned  to  the  Appellate 
Division,  would  have  been  justified  in  making  the  order  appealed  from. 
It  is  claimed  that  such  an  order  could  not  be  made  by  a  justice  of  this 
court,  out  of  court,  but  could  only  be  made  by  the  Appellate  Division 
as  a  court.  The  argument  presents  a  mere  technicality.  The  plaintiffs 
having  been  heard  fully  upon  their  motion  to  vacate,  we  will  treat  the 
matter  as  if  the  order  had  been  one  in  the  usual  form  of  an  order  to 
show  cause  with  temporary  restraining  provisions. 

We  think  the  order  should  be  modifi^,  by  inserting,  after  the  provi- 
sion granting  a  stay,  "and  also  to  pay  any  amount  which  may  be 
found  due  to  the  plaintiff  upon  the  accountmg  directed  by  the  judg- 
ment," and,  as  so  modified,  an  order  will  be  made  by  this  court  as  a 
court  order. 

No  costs. 
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(2S4  N.T.S.) 

(Ids  App.  Dlv.  835) 

INSURANCE  CO.  OF  THE  STATE  OF  PENNSYLVANIA  y.  PARK  & 
POLLARD  CO.  et  aL 

(Supreme  Conrtv  Appellate  DiYlBion,  First  Department.    October  29,  1920.) 

Appeal  and  error  ^=»1180(2)— lolunction  against  prosecntion  of  action  by  de* 
fendant  reversed,  in  view  of  decision  on  app«il  sustalidng  denuirrer. 

The  Court  of  Appeals  having  affirmed  a  judgment  of  the  Appellate  Divi- 
sion, sustaining  a  demurrer  to  the  complaint  without  giving  leave  to 
amend,  an  order  of  the  Supreme  Court,  granting  plalntlfrs  motion  to  en- 
Join  one  defendant  from  prosecuting  any  actions  against  certain  other  de- 
fendants on  any  of  the  isguea  in  the  action  during  the  pendency  thereof 
will  be  reversed  by  the  Appellate  Division. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Insurance  Company  of  the  State  of  Pennsylvania 
against  the  Park  &  Pollard  Company,  impleaded  with  the  Stuyvesant 
Insurance  Company  and  the  Industrial  Fire  Insurance  Company.  From 
an  order  granting  plaintiff's  motion  to  enjoin  the  first-named  defendant 
from  prosecuting  any  actions  against  the  impleaded  defendants  on  any 
of  the  issues  in  the  action  during  the  pendency  thereof,  the  first- 
named  defendant  appeals.    Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  and 
PAGE,  JJ. 

William  Otis  Badger,  Jr.,  of  New  York  City  Qoseph  Thurlow  Weed, 
of  New  York  City,  of  counsel),  for  appellant. 

Henry  Gansevoort  Sanford,  of  New  York  City,  for  plaintiff  re- 
spondent. 

Prentice  &  Townsend,  of  New  York  City  (Robert  Kelly  Prentice, 
of  New  York  City,  of  counsel),  for  defendants  respondents. 

PER  CURIAM.    The  Court  of  Appeals  (229  N.  Y.  631,  129  N.  E.. 

),  having  on  October  19,  1920,  affirmed  the  judgment  of  this  court, 

reported  in  190  App.  Div.  388,  180  N.  Y.  Supp.  143,  sustaining 
the  demurrer  to  the  complaint  herein  without  giving  leave  to  amend,  the 
order  appealed  from  is  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs. 


(1»3  App.  Div.  959) 

In  re  WILKINS. 

(Supreme  CJonrt,  Appellate  Division,  Second  Department.    October  22,  1920.) 

Inaane  peraom  <Ss»13— Incoinpeteiit  entitled  to  notiee* 

Incompetency  proceedings  were  irregular  and  void,  where  no  notice  was 
given  to  the  alleged  incompetent. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ.  .     ^   ^ 

PER  CURIAM.  Order  of  the  County  Court  of  Richmond  County, 
denying  motion  to  vacate  order  for  commission  in  incompetency  pro- 
ceedings  and  the  proceedings  had  thereunder,  reversed,  with  $10  costs 
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and  disbursements,  and  motion  granted.  The  proceedings  were,  to 
say  the  least,  irregular  and  void,  owing  to  lack  of  notice  to  the  alleged 
incompetent. 

Settle  order  on  notice. 


(193  App.  Div.  433) 

VALLEY  FARMS  CO.  OF  YONKERS  v.  CITY  OF  YONKERS  el  al.    . 

(Supreme  Court,  Appellate  Diyision,  Second  Department    October  8,  1920.) 

L  Municipal  corporationa  <^=s>450(l)— Legislature  may  ^tablish  tax  district 
of  property  benefited  by  improvemeot. 

It  is  competent  for  the  Legislature,  under  the  taxing  power,  to  deter- 
mine the  area  of  property  benefited  by  the  improvement,  for  the  purpose 
of  establishing  a  tax  district,  unless  it  is  arbitrary  and  wholly  unwar- 
ranted, and  by  reason  of  its  arbitrary  character  is  mere  confiscation  of 
its  particular  property. 

2.  Municipal  corporations  <^=s»450(4) — Owner  not  entitled  to  hearing  as  to  cre- 

ation of  ^strict,  but  as  to  apportionment  of  taxes. 

Property  owners  within  the  area  of  assessment  are  not  entitled  to  be 
heard  on  the  question  of  the  creation  and  limitation  of  tax  district,  but  are 
entitled  to  be  heard  on  the  apportionment  of  taxes  within  such  district 

3.  Municipal  corporations  <^=s>450(l) — Legislature  may  create  tax  district  to 

pay  for  Improvements  previously  made. 

The  Legislature  may  create  a  tax  district  for  the  purpose  of  raising 
money  to  pay  for  improvements  already  made,  and  substitute  one  tax 
district  for  another. 

4.  Municipal  corporations  ^=»465— Legislature  may  determine  basis  of  assess^ 

ment. 

The  Legislature  may  determine  the  basis  of  assessment,  whether  it 
shall  be  on  area,  on  value,  on  location  with  reference  to  the  improvement, 
or  on  any  other  reasonable  basis  that  the  Legislature  in  the  exercise  of  its 
jurisdiction  deems  to  be  just  and  equitable. 

5.  Constitutional  law  <3==»233,  290(1) -^Inclusion  of  land  In  tax  district  held 

not  unoonstltutional  as  denying  equal  protection  or  ^e  process. 

Tax  district  established  by  Laws  1917,  c.  646,  as  substitute  for  the  dis- 
trict established  under  Laws  1905,  c.  646,  for  construction  and  mainte- 
nance of  sewer,  held  valid  as  to  land  not  Included  In  district  first  formed, 
as  against  contention  that  the  inclusion  of  such  land  constituted  the 
taking  of  property  without  due  process  of  law,  and  denied  to  owner  the 
equal  protection  of  the  law,  in  violation  of  the  New  York  Constitution  and 
Const.  U.  S.  Amend.  14,  where  such  land  by  construction  of  trunk  sewer 
has  access  to  the  outlet  sewer  forming  part  of  the  sewer  for  construction 
and  maintenance  of  which  the  district  was  formed. 

6.  Municipal  corporations  4S=»491— Owners  of  land  In  tax  district  held  entitled 

to  be  heard  as  to  apportionment  of  tax.  * 

Owners  of  land  in  tax  di&trlct  created  by  Laws  1917,  c.  646,  for  con- 
struction and  maintenance  of  sewer,  have  a  right  to  be  heard  as  to  the 
proper  apportionment  of  the  tax,  not  only  by  necessary  implication,  but 
by  section  3. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  Valley  Farms  Company  of  Yonkers  against  the  City 
of  Yonkers  and  County  of  Westchester.  From  an  interlocutory  judg- 
ment overruling  a  demurrer  interposed  by  the  last-named  defendant, 
the  last-named  defendant  appeals.  Interlocutory  judgment  reversed, 
and  judgment  granted  sustaining  demurrer. 
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Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

William  A.  Davidson,  Co.  Atty.,  of  Port  Chester  (Charles  M.  Car- 
ter, Deputy  Co.  Atty.,  of  White  Plains,  on  the  brief),  ffir  appellant. 

Robert  C.  Beatty,  of  New  York  City  (Roger  H.  Anderson,  of  New 
York  City,  on  the  brief),  for  respondent. 

BLACKMAR,  J.  The  plaintiff  l^erein  seeks  to  have  adjudged  void 
and  canceled  of  record  certain  assessments  against  its  property, 
levied  for  the  purpose  of  paying  for  the  construction  and  maintenance 
of  the  Bronx  Valley  sewer,  and  this  necessarily  involves  the  constitu- 
tionality of  certain  provisions  of  chapter  646  of  the  Laws  of  1917, 
which  established  a  tax  district  including  the  property  of  the  plaintiff, 
and  prescribed  a  method  of  levying  a  tax  to  meet  the  cost  of  the  con- 
struction and  maintenance  of  the  sewer. 

When  the  act  mentioned  was  passed,  the  sewer  had  already  been 
completed  and  was  in  operation.  It  was  built  under  chapter  646  of 
the  Laws  of  1905  and  the  acts  amendatory  thereof  and  supplementary 
thereto.  Pursuant  to  the  act  of  1905,  a  district  of  assessment,  which 
did  not  include  plaintiff's  land,  had  been  established  by  the  commis- 
sioners, and  the  Legislature  by  the  act  of  1917  substituted  in  its  place 
'another  district,  created  and  bounded  by  the  Legislature  itself,  which 
did  include  plaintiff's  land.  The  plaintiff  claims  that  its  property  is 
not  benefited  by  the  sewer,  that  the  method  of  assessment  is  not  in 
accordance  with  benefits,  that  no  hearing  is  given  on  the  apportionment 
of  the  tax,  and  that  therefore,  in  its  application  to  plaintiff's  land,  the 
act  violates  the  Constitution  of  the  state  of  New  York  (article  1,  §  6) 
and  section  1  of  the  Fourteenth  Amendment  of  the  Constitution  of  the 
United  States,  in  that  it  takes  plaintiff's  property  without  due  process 
of  law  and  denies  to  it  the  equal  protection  of  the  law. 

It  is  alleged  in  the  complaint  that  the  sewer  already  constructed  is 
so  located  that  only  a  portion  of  the  property  in  the  valley  where  plain- 
tiff's property  lies  has  access  to  it,  and  that  the  remainder  of  such  prop- 
erty can  have  access  only  by  the  construction,  at  an  expense  of  $300,- 
000,  of  a  trunk  sewer  leading  thereto,  and  that  therefore  the  act  of 
the  Legislature  in  including  such  land  within  the  tax  district  is  arbi- 
trary, unjust,  and  not  justified  by  the  benefits  that  the  land  receives 
from  the  sewer.  The  plaintiff  also  claims  that  the  adoption  of  the 
assessment  rolls  of  the  cities  and  towns  wholly  or  partly  in  the  district 
is  beyond  the  power  of  the  Legislature,  in  that,  first,  the  parties  are 
not  given  an  opportunity  to  be  heard ;  and,  second,  that  such  assess- 
ment bears  no  relation  to  the  benefit  that  the  different  parcels  of  land 
received  from  the  sewer. 

Many  decisions  have  been  rendered  by  courts  of  last  resort,  of  the 
state  of  New  York,  of  other  states,  and  of  the  United  States,  upon  the 
questions  involved  in  this  appeal.  I  shall  not  attempt  the  burden  of 
analyzing  them,  but  shall  confine  myself  to  stating  the  principles  that 
I  deem  to  be  established. 

[1]  It  is  competent  for  the  Legislature,  under  the  taxing  power, 
to  determine  the  area  of  property  benefited  by  the  improvement,  for 
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the  purpose  of  establishing  a  tax  district  unless,  as  is  said  in  Branson  v. 
Bush,  251  U.  S.  182,  40  Sup.  Ct.  113,  64  L.  Ed.  — ,  it  is  "arbitrary" 
and  "wholly  unwarranted" — "a  flagrant  abuse,  and  by  reason  of  its 
arbitrary  charader  a  confiscation  of  particular  property." 

[2]  The  property  owners  within  the  area  of  assessment  are  not  en- 
titled to  be  heard  upon  the  question  of  the  creation  and  limitation  of  the 
district,  but  they  are  entitled  to  be  heard  upon  the  apportionment  of 
taxes  within  such  district. 

[3]  It  is  competent  for  the  Legislature  to  create  a  tax  district  for 
the  {purpose  of  raising  money  to  pay  for  improvements  already  made, 
and  likewise  to  substitute  one  tax  district  for  another. 

[4]  The  Legislature  may  also  determine  the  basis  of  assessment, 
whether  it  shall  be  on  area,  on  value,  on  location  with  reference  to  the 
improvement,  or  on  any  other  reasonable  basis  that  the  Legislature,  in 
the  exercise  of  its  discretion,  deems  to  be  just  and  equitable. 

I  believe  that  these  principles  are  established  by  the  decisions  of  the 
courts  and  find  expression  in  the  following  cases:  Cast  Realty  Co. 
V.  Schneider  Granite  Co.,  240  U.  S.  55,  36  Sup.  Ct.  254,  60  L.  Ed.  523 ; 
Houck  V.  Little  River  Drainage  District,  239  U.  S.  254,  36  Sup.  Ct.  58, 
60  L.  Ed.  266;  Myles  Salt  Co.  v.  Iberia  Drainage  Dist,  239  U.  S.  478, 
36  Sup.  Ct.  204,  60  L.  Ed.  392,  L.  R.  A.  1918E,  190;  Wagner  v.  Balti- 
more, 239  U.  S.  207,  36  Sup.  Ct.  66,  60  L.  Ed.  230;  City  of  Seattle  v.- 
Kelleher,  195  U.  S.  351, 25  Sup.  Ct.  44, 49  L.  Ed.  232 ;  Spencer  v.  Mer- 
chant, 125  U.  S.  345,  8  Sup.  Ct.  921,  31  L.  Ed.  763;  Hancock  v  City 
of  Muskogee,  250  U.  S.  454,  39  Sup.  Ct  528,  63  L.  Ed.  1081 ;  Matter 
of  Trustees  of  Union  College,  129  N.  Y.  308,  29  N.  E.  460;  Stuart 
V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289;  N.  Y.  Central  &  H.  R.  R. 
R.  Co.  V.  City  of  Rochester,  129  App.  Div.  805,  114  N.  Y.  Supp.  779, 
affirmed  198  N.  Y.  570,  92  N.  E.  1093;  Webster  v.  Fargo,  181  U.  S. 
394,  398,  21  Sup.  Ct.  623,  645,  45  L.  Ed.  912,  916;  People  ex  rel. 
Scott  V.  Pitt,  169  N.  Y.  521,  62  N.  E.  662,  58  L.  R.  A.  372. 

[6]  Thfe  complaint  concedes  that  all  the  land  lying  within  the  bound- 
aries of  the  tax  district  as  established  by  the  act  of  1917  has  now,  or 
may  by  the  construction  of  a  trunk  sewer  have,  access  to  the  outlet 
sewer  forming  part  of  the  so-called  Bronx  Valley  sewer.  There  is 
therefore  a  basis  for  the  exercise  of  the  legislative  discretion  in  in- 
cluding this  land  within  the  tax  district.  It  is  not  arbitrary,  wholly 
unwarranted,  or  a  flagrant  abuse,  resulting  in  the  confiscation  of  the 
plaintiff's  property,  to  determine  that  this  land  is  benefited  by  the  ex- 
istence of  the  sewer.  It  may  be  that  a  court  would  not  reach  the 
same  conclusion  as  the  Legislature,  and  that  the  benefits  conferred  up- 
on this  portion  of  the  district  are  much  less  than  upon  other  portions. 
Conceding  this,  there  nevertheless  is  a  substantial  basis  for  the  exercise 
of  the  legislative  discretion,  and,  notwithstanding  the  constitutional  hm- 
itations  that  the  United  States  Supreme  Court  in  its  recent  decisions 
has  placed  upon  the  legislative  power  to  include  property  within  the 
limits  of  a  tax  district,  the  facts  alleged  in  the  complaint  do  not  show 
that  the  Legislature  has  passed  beyond  the  constitutional  limits  of  it? 
power  in  this  respect. 
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Un3er  the  authorities  cited,  the  Legislature  has  undoubted  power  to 
prescribe  the  method  under  which  the  assessment  shall  be  laid  for  the 
purpose  of  taxation.  In  this  case  it  is  based  on  value,  as  shown  by  the 
assessment  rolls  of  the  cities  and  towns  wholly  or  partly  within  the 
sewer  district.  The  plaintiff  claims  that  iequal  protection  of  the  law 
requires  that  the  assessment  should  be  laid  on  some  basis  other  than 
value,  for,  it  say 5,  it  is  unjust  that  improved  property  should  be  assess- 
ed on  the  value  of  the  improvements.  I  can  imagine  no  reason  why  the 
Legislature  should  not  decide  that  the  assessment  may  be  properly 
based  on  value,  and  I  think  it  within  the  scope  of  legislative  power  to 
decide  that  improved  prc^erty  is  benefited  as  well  as  unimproved  ac- 
cording to  its  value.  This  is  a  question  for  legislative  determination, 
and  if  I  thought  the  method  led  to  injustice,  which  I  do  not,  I  could 
not  substitute  my  judgment  for  that  of  the  Legislature. 

[8]  It  is  true  that  a  property  owner  has  the  constitutional  right  to 
be  heard  upon  the  apportionment  of  the  tax  as  between  him  and  other 
property  owners  within  the  district.  This  apportionment  is  usually 
delegated  to  some  commission  or  board  which  has  quasi  judicial  pow- 
ers, upon  the  exercise  of  which  the  property  owner  is  entitled  to  an 
opportunity  to  be  heard.  But  in  this  case,  by  adopting  the  assessment 
rolls  of  local  assessors,  the  right  to  be  heard  as  to  the  proper  apportion- 
ment is  preserved,  not  only  by  necessary  implication,  but  by  section  '3 
of  the  act. 

Although  assessment  for  benefits  is  an  exercise  of  the  taxing  power 
whereby  the  unearned  increment  is  appropriated  to  pay  for  the  im- 
provement that  created  it,  yet  there  is  a  certain  analogy  between  the 
constitutional  power  of  the  Legislature  to  create  such  tax  district  for 
the  purpose  of  assessment  for  benefits  and  other  tax  districts,  including 
municipalities.  The  power  of  the  Legislature  to  determine  the  bound- 
aries of  cities  and  of  counties  is  unquestioned.  Within  the  boundaries 
of  the  city,  all  property  is  taxed,  whether  it  is  improved  or  unimproved, 
whether  it  lies  at  the  heart  of  the  business  district  or  on  the  outskirts, 
and  without  reference  to  the  extent  to  which  it  may  participate  in  the 
general  benefits  to  secure  which  the  taxes  are  levied.  It  has  never, 
so  far  as  I  know,  been  held  that  it  is  unconstitutional  to  extend  the 
limits  of  a  city  so  as  to  include  property  which  the  owners  claim  is 
not  interested,  in  the  same  proportion  as  other  property,  in  the  bene- 
fits conferred  by  the  existence  of  the  municipal  government. 

Neither  has  the  power  of  the  Legislature  to  select  the  subjects  of 
taxation,  providing  there  is  a  substantial  basis  for  the  classification, 
ever  been  successfully  challenged.  So  long  as  parties  are  treated  alike 
with  others  in  the  same  class,  and  so  long  as  they  have  an  opportunity 
to  be  heard  upon  the  apportionment  of  the  tax,  as  distinguished  from 
the  creation  of  the  tax  district,  and  as  distinguished  from  the  classi- 
fication of  property  that  is  to  bear  the  burden  of  taxation,  there  is  no 
room  for  valid  complaint. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and 
judgment  granted  sustaining  the  demurrer,  with  costs.    All  concur. 
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VANDERLOFSKY  v.  HERMAN  et  al. 

(Supreme  CJourt,  Special  Term,  Nassau  CJouiXty.    September  25,  1920.) 

L  Landlord  and  tenant  ^»311— Matters  which  could  haire  been  litigated  con- 
eluded  in  suit  to  restrain  exeeution  of  warrant 

Matters  in  issue  or  which  might  have  been  litigated  in  the  summary 
proceedings  in  the  County  CJourt  cannot  be  reviewed,  so  that,  In  suit  to 
enjoin  dispossession  under  the  warrant,  it  must  be  accepted  that  the  pe- 
titioner in  such  proceedings  was  entitled  to  possession  as  the  assignee  of 
the  lease. 
2.  Landlord  and  tenant  ^s>3ii — Warrant  of  dispossession  can  be  enjoined  for 
facts,  subsequent  to  jud2;ment,  entitling  occupant  to  possession. 

Where,  after  a  judgment  dispossessing  an  occupant  of  a  farm  in  fkvor 
of  the  assignee  of  a  lease  had  been  rendered,  the  occupant  purchased  the 
fee  and  thereby  became  entitled  to  possession  under  a  provision  terminat- 
ing the  lease  in  case  of  sale,  he  can  enjoin  the  execution  of  the  writ  of  dis- 
possession, under  Code  Civ.  Proc.  S  2265  (2),  to  protect  his  right  to  the 
crops  he  had  planted,  since  he  could  not  obtain  a  stay  of  execution  on  the 
appeal  in  the  dispossess  proceedings,  under  Code  Civ.  Proc.  Si  2261,  2262. 

Action  by  Ignatious  Vanderlof  sky  against  Henry  Herman  and' anoth- 
er to  enjoin  the  execution  of  a  warrant  to  dispossess  plaintiff.  Motion 
for  injunction  granted. 

McCoun  &  McCoun,  of  Oyster  Bay,  for  plaintiff. 
Lincoln  B.  Haskin,  of  Hempstead,  for  defendants. 

SCUDDER,  J.  The  defendant  Herman  is  the  petitioner  in  a  sum- 
mary proceeding  brought  in  the  County  Court  to  remove  plaintiff  as  a 
squatter  from  a  farm  which  plaintiff,  has  occupied  and  cultivated  since 
March  16,  1920.  On  August  12,  1920,  the  county  judge  rendered  a 
decision  in  the  summary  proceeding  that  Herman  was  entitled  to  a 
final  order  awarding  him  possession  of  the  premises.  The  present  ac- 
tion is  brought  to  enjoin  Herman  and  the  sheriff  of  the  county  from 
procuring,  receiving,  or  executing  a  warrant  to  dispossess  plaintiff. 

[1]  Matters  in  issue  or  which  might  have  been  litigated  in  the  pro- 
ceeding in  the  County  Court  cannot  he  reviewed  in  this  action.  It  must 
therefore  be  accepted  as  finally  adjudicated  that  Herman,  as  the  as- 
signee of  a  lease  of  the  farm,  was  entitled  to  possession. 

[2]  Plaintiff's  right  to  relief  in  this  action  depends  on  the  existence 
of  facts,  occurring  subsequent  to  the  determination  in  the  summary 
proceeding,  which  make  it  inequitable  to  execute  the  warrant.  The 
complaint  alleges  that,  after  the  rendering  of  the  decision  of  the  county 
judge  in  the  summary  proceeding,  the  owner  of  the  fee  conveyed  the 
farm  to  plaintiff,  and  that  the  lease  under  which  the  defendant  Her- 
man claimed  to  he  entitled  to  the  possession  of  the  farm  contained  a 
provision  that  the  lease  should  terminate  in  case  the  owner  sold  the 
farm. 

There  are  growing  crops  on  the  farm,  which  plaintiff  planted.  It 
is  elementary  justice  that  he  who  plants  the  seed  shall  reap  the  harvest. 
Plaintiff  IS  now  the  owner  of  the  farm  and  entitled  to  the  possession 
thereof,  if  the  allegation  of  the  complaint  as  to  the  termination  of  the 
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lease  on  the  sale  of  the  premises  is  establishejl.  Appeal  by  plaintjff 
from  the  decision  of  the  County  Court  does  not  furnish  him  with  an 
adequate  remedy,  since  he  cannot  obtain  a  stay  on  such  appeal.  C.  C 
P.  §§  2261,  2262.  Plaintiff  is  entitled  to  the  injunction.  C.  C.  P. 
§  2265(2);  Potter  v.  Potter,  59  App.  Div.  140,  69  N.  Y.  Supp.  183; 
Knox  V.  McDonald,  25  Hun,  268. 
Motion  granted;  bond  $250.    Settle  order  on  notice. 


(IfiS  App.  D»7.  479) 

SMYTH  T.  PURE  ICE  CO.  OF  WILUAMSBCRG  et  aL 

(Sopremie  Court,  Appellate  Di virion,  Second  Department.    October  22,  1920.) 

1.  Tteaiion  ^=»533— Abscnee  of  stamp  froim  agreement  does  not  Justify  re* 
fusal  to  transfer  shares  on  books. 

Tax  Law,  |§  270-278,  relative  to  taxable  transfers  of  stock.  Is  sattafied 
if  the  tax  be  paid  when  the  transfer  is  made ;  so  the  company  cannot  re- 
fuse to  make  transfer  on  the  books  and  issue  new  certificate,  because 
stamps  were  not  affixed  to  and  canceled  on  the  agreement  of  the  owner  of 
the  stock  with  D.,  whereby  the  owner  agreed  to  have  the  shares  trans- 
ferred on  the  books  to  D.  and  a  new  certificate  issued  in  D.'s  name,  and  D. 
agreed  to  purchase  them  on  said  conditions. 

t.  Pleadbig  <8=s>8(6),  214(5)— -Allegation  that  tax  was  w4  paid  as  required  by 
law  a  eonduiyiMi,  not  adndtted  by  demurrer. 

AUegatlon  that  a  tax  was  not  paid  "as  required  by  said  laws"  is  a  mere 
eonclurion  of  law,  not  admitted  by  demurrer. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Samuel  F.  Smyth  against  the  Pure  Ice  Company  of  Wil- 
liamsburg and  others.  From  an  order  overruling  a  demurrer  to  a  sep- 
arate defense  in  the  answer  of  the  Pure  Ice  Company,  plaintiff  appeals. 
Reversed,  and  demurrer  sustained. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  J  J. 

Otho  S.  Bowling,  of  New  York  City  (Robert  H.  Elder,  of  New  York 
City,  on  the  brief),  for  appellant. 

Roswell  S.  Nichpls,  of  New  York  City,  for  respondent 

KELLY,  J.  The  complaint  alleges  that  the  defendant  Pure  Ice 
Company  is  a  domestic  stock  corporation,  and  that  the  by-laws  provide 
that  the  secretary  shall  have  charge  of  the  hooks  and  seal,  and  that 
stock  certificates  shall  be  signed  by  the  president  and  treasurer,  and 
sealed  by  the  secretary.  It  is  alleged  that  the  plaintiff  is  the  owner  of 
2,289  shares  of  the  capital  stock  of  defendant,  represented  by  certifi- 
cates in  his  possession  transferable  upon  the  books  of  the  corporation 
upon  surrender  of  the  certificates  properly  indorsed.  The  plaintiff  al- 
leges that  on  April  30,  1920,  he  made  an  agreement  with  one  Dodson, 
whereby  he — 

"agreed  to  have  said  shares  transferred  on  the  books  of  defendant  corporation 
to  said  Dodson,  and  to  have  a  new  certificate  issued  therefor  in  the  name  of 
said  Dodson,  and  whereby  said  Dodson  agreed  to  purchase  said  shares  upon 
said  terms  and  conditions." 

^s»For  other  cases  see  same  topic  4  KBY-NUMBER  In  all  Kay-Numbered  Digests  4  IndexAs 
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The  object  of  this  action  is  not  to  compel  Dodson  to  perfonn  that 
agreement,  but  to  compel  the  defendant  corporation  to  transfer  the 
shares  upon  its  books.  Plaintiff  alleges  that  the  stock  certificates, 
properly  indorsed  for  transfer,  were  presented  to  the  corporation  and 
requests  made  for  the  transfer  of  the  stock,  but  that  defendant  refused 
to  make  the  transfer  or  to  issue  the  new  certificate  to  the  transferee. 
The  judgment  demanded  is  that  the  corporation  be  directed  to  make 
the  transfer  and  to  issue  the  new  certificate. 

'  The  separate  defense  which  is  the  subject  of  demurrer  is  that  the 
agreement  between  plaintiff  and  Dodson  for  the  purchase  of  the  shares, 
"if  said  agreement  was  ever  made,"  was  in  effect  a  transfer  of  shares 
of  stock ;  that  under  Tax  Law  (Consol.  Laws,  c.  40)  §  270,  a  tax  is  im- 
posed upon  all  agreements  to  sell  stock,  and  that  it-shall  be  the  duty  of 
the  person  making  the  sale  to  procure,  affix,  and  cancel  the  stamps  and 
pay  the  tax ;  that  in  case  of  an  agreement  to  sell  there  shall  be  made 
and  delivered  by  the  seller  to  the  buyer  a  bill  or  memorandum  of  such 
sale,  to  which  the  stamps  shall  be  affixed  and  canceled.  Defendant  says 
the  provisions  of  the  federal'  War  Revenue  Act  (40  Stat.  1057)  are 
practically  identical  with  the  state  Tax  Law,  and  pleads,  in  the  separate 
defense  here  attacked,  that  the  tax  imposed  by  the  state  and  federal 
laws  was  not  paid  "as  required  by  said  laws,"  and  defendant  asserts 
that  under  the  Tax  Law  of  the  state  of  New  York  (section  278)  no 
transfer  of  stock  on  which  a  tax  is  imposed,  and  which  tax  is  not  paid 
at  the  time  of  transfer,  shall  be  made  the  basis  of  any  action  or  legal 
proceedings,  nor  shall  proof  thereof  be  offered  or  received  ixx  evidence 
in  any  court  in  this  state.  Defendant  insists  that  plaintiff,  by  demur- 
ring, admits  that  the  tax  was  not  paid  "as  required  by  said  laws," 
and  that  under  the  law  plaintiff  is  guilty  of  a  misdemeanor,  and  that  the 
corporation  would  also  be  guilty  of  a  misdemeanor  if  it  transferred  the 
certificates.  Tax  Law,  §  272;  War  Rev.  Act,  §  1102  (U.  S.  Comp.  St 
Ann.  Supp.  1919,  §  6318k).  Defendant  says  the  stamps  should  have 
been  affixed  to  and  canceled  on  the  agreement  between  plaintiff  and* 
Dodson,  before  the  transfer  cpuld  be  made. 

[  1  ]  But  it  seems  to  me  that  the  defendant  corporation  can  only  in- 
sist that  stamps  shall  be  affixed  and  canceled  at  the  time  the  transfer 
is  accomplished.  There  is  no  allegation  that  the  transfer  is  accom- 
plished. There  is  no  allegation  that  the  plaintiff  has  refused  to  affix 
or  cancel  the  stamps  required  by  law.  Even  though  the  agreement  be- 
tween plaintiff  and  Dodson,  alleged  in  the  complaint,  was  an  agree- 
ment to  sell  stock  under  Tax  Law,  §  270,  it  was  not  effective  until  the 
transfer  was  made  and  the  new  certificate  issued.  The  statute  is  sat- 
isfied if  the  tax  be  paid  when  the  transfer  is  accomplished.  Phelps- 
Stokes  Estates  v.  Nixon,  222  N.  Y.  93-102,  118  N.  E.  241;  Waddle 
V.  Cabana,  220  N.  Y.  18,  27,  114  N.  E.  1054. 

The  Phelps  Case,  supra,  was  an  action  between  the  vendor  and  pur- 
chaser of  the  stock  to  recover  the  purchase  price.  It  was  stipulated 
that  no  tax  had  been  paid  in  pursuance  of  Tax  Law,  §§  270-278.  The 
Court  of  Appeals  said  that  the  agreement  for  the  purchase  and  sale 
of  the  stock  in  that  case  was  executory.  It  was  not  carried  out  in  the 
sense  that  there  was  no  actual  delivery,  no  physical  transfer  of  the 
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stock  from  the  plaintiff  to  the  defendant.  But  the  court  said,  as  be- 
tween vendor  and  vendee  the  agreement  was  perfectly  valid,  and  if  the 
agreement  in  itself  vested  title  in  the  transferee  within  the  meaning  of 
the  Tax  Law,  the  conceded  failure  to  pay  the  tax  barred  recoveiy.  But 
Judge  Andrews  says:  "Such  is  not  the  meaning  of  the  act."  He 
says  that  something  more  is  contemplated  than  a  theoretical  change  of 
title.  There  must  be  a  physical  act,  delivery  of  a  certificate,  and  entry 
on  the  books  of  the  corporation.  Where  the  purchaser  is  entitled  to 
the  certificates  the  seller  must  deliver  them  with  the  proper  stamps  at- 
tached. 

"The  contract  is  not  unenforceable  for  failure  to  comply  with  the  Tax  Law 
(sections  270-278)  relative  to  taxable  transfers  of  stock.  When  the  stock 
certificates  are  actually  transferred  the  seller  must  stamp  them  to  make  an 
effective  delivery  in  fulfillment  of  his  contract  (Bean  v.  Flint,  204  N.  Y.  153, 
157),  and  the  statute  will  then  be  fuUy  satisfied."    Waddle  v.  Cabana,  supra. 

[2]  If  the  defense  pleaded  by  the  corporation  in  the  case  at  bar  was 
that  plaintiflf  presented  the  certificates  for  transfer  without  the  neces- 
sary stamps  affixed  and  canceled,  it  might  be  a  good  defense  to  the 
demand  for  transfer;  byt  this  ;s  not  the  defense  pleaded.  The  de- 
fendant corporation,  referring  to  the  agreement  between  plaintiff  and 
Dodson,  says  a  tax  was  imposed  on  that  agreement,  and  that  it  was  not 
paid  "ds  required  by  said  laws."  This  is  simply  a  conclusion  of  law. 
As  appellant  suggests,  non  constat  the  parties  might  have  paid  the  tax, 
but  tiie  stamps  might  have  been  improperly  affixed  or  canceled,  or  de- 
fendant may  have  m  mind  some  technical  irregularity  which  it  does  not 
see  fit  to  state.  The  Court  of  Appeals  in  Bean  v.  Flint,  204  N.  Y.  153, 
97  N.  E.  490,  supra,  held  that  the  provisions  of  the  Tax  Law  are  com- 
plied with,  if  stamps  are  affixed  to  the  stock  certificates  when  actually 
transferred. 

In  the  case  at  bar  the  contract  between  plaintiff  and  Dodson  is  not 
completed  until  plaintiff  procures  the  transfer  and  delivers  the  new 
certificate  to  Dodson.  There  is  no  quarrel  between  plaintiff  and  Dod- 
son. The  corporation  refuses  to  make  the  transfer,  and  attempts  to 
plead  noncompliance  with  the  Tax  Law,  as  between  plaintiff  and  Dod- 
son. The  obligation  of  the  defendant  to  transfer  did  not  rest  on  the 
contract  between  plaintiff  and  Dodson,  but  upon  the  surrender  of  the 
original  certificates  duly  indorsed  for  transfer. 

The  Tax  Law  does  not  declare  the  agreement  illegal  or  invalid  be- 
cause the  tax  was  not  paid,  and  it  will  not  be  held  to  invalidate  what  be- 
fore its  enactment  was  a  valid  and  enforceable  contract,  unless  no 
other  meaning  can  be  attributed  to  it.  People  ex  rel.  Mutual  Trust  Co. 
V.  Miller,  177  N.  Y.  51,  57,  69  N.  E.  124;  City  of  Rochester  v.  Four- 
teenth Ward  As3n.,  183  N.  Y.  23,  30,  75  N.  E.  692.  The  learned 
judge  at  Special  Term  in  effect  holds  that  the  corporation  has  a  right  to 
look  at  the  antecedent  contract  between  the  parties,  and  that,  if  the 
stamps  were  not  affixed  to  that  contract  and  canceled,  it  could  refuse 
the  transfer.    I  do  not  agree  with  this. 

Order  reversed,  with  $10  costs  and  disbursements,  and  plaintiff's 
motion  granted,  and  the  demurrer  to  the  separate  defense  sustained, 
with  $10  costs,  with  leave  to  respondent  within  10  days  to  amend  or 
withdraw  the  demurrer,  if  so  advised.    AH  concur. 
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(113  Misc.  Bep.  255) 

PEOPLE  cs  reL  WASSERMAN  v.  PAGAN,  Clerk  of  Municipal  Court. 

(Supreme  Court,  Special  Term,  Kings  County.    October  16,  1920.) 

1.  Landlord  and  tenant  ^^278!^,  New,  voL  llA  Key-No.  Serles^-Summaiy 

proceeding  held  'Ending,"  notwithstanding  granting  of  final  order  and 
stay  of  issuajice  of  wairant. 

landlord's  summary  proceeding  for  possession  hel-d  ''pending*'  within 
Laws  1920,  c.  942,  adding  subdivision  1-a,  to  Code  Civ.  Proc.  f  2231,  and 
providing  that,  in  a  **pending"  proceeding  for  the  recovery  of  real  prop- 
erty on  the  ground  that  occupant  holds  over  at  the  expiration  of  term,  a 
warrant  shall  not  be  issued  unless  the  petitioner  established  that  the 
proceeding  is  one  mentioned  in  the  exceptions  enumerated  in  the  subdivi- 
sion, notwithstanding  that  final  order  has  been  granted  in  such  proceeding 
and  Issuance  of  warrant  stayed  under  chapter  137. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Pending.] 

2.  Constitutional  law  ^=>152— Final  order  in  landlord's  sununary  proceeding 

not  a  "contract." 

A  final  order  for.  landlord  in  summary  proceeding  for  possession  is  not 
a  ^contract,"  within  the  federal  Constitution. 

[Ed.  Note. — For  other  definitions,  see  Wofds  and  Phrases,  First  and 
Second  Series,  Contract] 

3.  Constitutional  law  «=»110— Landlord  and  tenant  <8s>29&— Statute  prohibit- 

ing issuance  of  warrant  under  certain  conditions  field  not  intetference 
wi^  vested  right. 

Laws  1920,  c.  942,  adding  subdivision  la,  to  Code  Civ.  Proc.  {  2281,  and 
prohibiting  issuance  of  warrant  in  a  pending  summary  proceeding  for  pos- 
session of  real  estate,  on  the  ground  that  occupant  holds  over  after  expira- 
tion of  term,  in  absence  of  proof  that  the  proceeding  is  one  mentioned  in 
the  exceptions  enumerated  in  subdivision,  held  not  unconstitutional  as 
against  contention  that  it  interferes  with  vested  rights,  in  so  far  as  it 
affects  a  proceeding  subsequent  to  granting  of  final  order,  notwith* 
standing  General  Construction  Law,  §§  93,  94;  owner's  rights  under 
such  order  being  servient  to  public  necessity. 

Application  for  writ  of  mandamus  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Clara  Wasserman,  against  William  R.  Fagan, 
Clerk  of  the  Municipal  Court  of  the  City  of  New  York,  Borough  of 
Brooklyn,  Sixth  District.    Application  denied.    Motion  denied. 

Benjamin  Ammerman,  of  Brooklyn,  for  relator. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City,  for  defendant. 

FABER,  J.  This  is  an  application  for  a  writ  of  mandamus  to 
compel  the  respondent,  as  clerk  of  the  Municipal  Court,  to  issue  a  war- 
rant pursuant  to  a  final  order  in  summary  proceedings.  A  stay  of  the 
issuance  of  such  warrant  was  heretofore  granted  pursuant  to  chapter 
137  of  the  Laws  of  1920.  Such  stay  was  proper.  Kuenzli  v.  Stonq, 
112  Misc.  Rep.  125,  182  N.  Y.  Supp.  680. 

During  the  stay  the  Legislature  passed  chapter  942  of  the  Laws  of 
1920,  adding  subdivision  1-a,  to  Code  Civ.  Proc.  §  2231,  the  following 
provision  of  which  is  under  consideration ; 

"In  a  pending  proceeding  for  the  recovery  of  real  property  in  such  a 
city,  on  the  ground  that  the  occupant  holds  over  after  the  expiration  of  his 
term,  a  warrant  shaU  not  be  issued  unless  the  petitioner  establishes  to  the 
satisfaction  of  the  court  that  the  proceeding  is  one  mentioned  in  the  excep- 
tions enumerated  in  this  subdivision." 
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The  proceeding  is  not  within  the  exceptions. 

[1]  The  contention  of  relator  is  that  this  act  does  not  include  a  case, 
such  as  that  at  bar,  where  a  final  order  had  been  previously  granted 
and  the  issuance  of  the  warrant  stayed,  claiming  that  the  proceeding 
is  not  pending  and  that  said  chapter  942,  therefore,  has  no  application. 
The  proceeding  is  pending.  Wegman  v.  Childs,  41  N.  Y.  159;  Pitt  v. 
Davison,  37  N.  Y.  236;  Gould  v.  Torrance,  19  How.  Pr.  560;  Wright 
V.  No«5trprid.  94  N.  Y.  45 ;  Mulstein  Co.  v.  City  of  New  York,  213  N. 
Y.  314, 107  N.  E.  651. 

In  Wright  V.  Nostrand,  supra,  it  is  said : 

'*It  was  held  In  the  case  of  Wegman  y.  Childs,  41  N.  Y.  159,  that  an  action 
was  pending  in  the  court,  wherein  it  was  brought,  until  after  the  satisfac- 
tion of  judgment  therein.    •    ♦    ♦  •» 

In  Wegman  v.  Childs,  supra,  the  court  says,  at  page  161 : 

"  •  •  •  the  question  presented,  therefore,  is  whether,  within  the  Intent 
and  meaning,  of  this  constitutional  provision,  a  suit  is  regarded  as  pending, 
where  final  judgment  has  been  rendered,  but  execution  of  the  sadie  has  not 
been  had.  I  think  the  suit  must  be  regarded  as  pending,  whether  the  same 
has  proceeded  to  final  judgQient  or  not.    ♦    •    • »» 

And  at  page  162  of  41  N.  Y. : 

"The  same  construction  was  put  upon  an  act  of  the  British  Parliament 
transferring  pending  suits  into  the  CJourt  of  Exchequer.  •  ♦  •  The  lan- 
guage of  that  act  was,  'as  to  all  suits  at  law  depending  in  said  court,*  and  the 
Court  of  Exchequer  held  •  *  *  that  a  suit,  in  which  a  judgment  was 
obtained  in  the  Court  of  Qreat  Sessions,  but  in  which  there  has  been  no  execu- 
tion issued,  is  a  suit  pending,  in  that  court,  within  the  meaning  of  that 
act    ♦    •    ♦" 

In  Mulstein  Co.  v.  City  of  New  York,  213  N.  Y.  at  page  314,  107 
N.  E.  at  page  653,  the  court  says: 

*The  issuing  of  an  execution  upon  a  judgment  is  a  proceeding  in  the  suit, 
and  so  are  the  proceedings  supplementary  thereto.  Wegman  v.  Childs,  41  N.  Y. 
159;  Ward  v.  Roy,  69  N.  Y.  96." 

The  relator  further  contends  that,  even  though  the  statute  be  held  to 
affect  this  proceeding  in  the  Municipal  Court,  it  is  unconstitutional,  as 
the  landlord  had  a  property  right  in  the  final  order  of  the  court. 

[2,  3]  The  final  order,  which  it  may  be  conceded  is  in  effect  a  judg- 
ment (Ash  V.  Pumell  [Com.  PL]  11  N.  Y.  Supp.  55),  is  "not  a  con- 
tract in  the  ordinary  sense  of  an  agreement  reached  between  persons, 
to  whose  terms  their  mutual  assent  has  been  given,  and  it  is  in  that 
sense  that  the  word  is  used  in  the  federal  Constitution  (State  of 
Louisiana  v.  Mayor,  etc.,  109  U.  S.  285).  *  *  *  But  a  final  judg- 
ment creates  and  vests  substantial  rights.  *  *  *  "  Livingston  v. 
Livingston,  173  N.  Y.  377,  66  N.  E.  123,  61  L.  R.  A.  800,  93  Am.  St. 
Rep.  600. 

It  is  unnecessary,  to  determine  whether  such  rights  extend  to  the 
remedy  or  process  under  the  final  order,  namely,  the  warrant,  for 
such  rights  as  the  relator  has  here,  whether  of  contract  or  property, 
must  yield  to  the  public  necessity.  What  was  said  by  Mr.  Justice  Kel- 
by,  in  Kuenzli  v.  Stone,  supra,  in  considering  chapter  137  of  the  Laws 
of  1920,  applies  with  equal  force  to  this  case  and  the  act  now  under 
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consideration.    At  page  130  of  112  Misc.  Rep.,  and  page  683  of  182  N. 
Y.  Supp: 

''Chapter  187  of  the  Laws  of  1020  was  clearly  enacted  In  the  exei*clse  of 
the  police  power  of  the  state.  Its  purpose  was  to  promote  the  welfare  of  the 
more  thickly  populated  sections  of  the  state  by  reason  of  a  shortage  in  the 
supply  of  housing  facilities.  The  prohibition  in  the  federal  Constitution  that 
no  state  Legislature  shall  pass  any  law  impairing  the  obligation  of  contracts 
does  not  restrict  the  power  of  the  state  to  protect  the  public  health,  public 
morals,  or  the  public  safety,  in  so  far  as  the  one  or  the  other  may  be  involved 
in  the  execution  of  such  contracts.  •  •  •  The  legislative  act  under  review 
having  been  passed  under  the  circumstances  above  noted^  it  must  be  held  to 
have  been  a  valid  exercise  of  power,  and  for  that  reason  it  cannot  be  said 
that  the  law  is  void  by  reason  of  impairing  the  obligation  of  contracts." 

Sections  93  and  94  of  the  General  Construction  Law  (Consol.  Laws 
c.  22)  have  not  been  overlooked.  Those  sections  have  no  application. 
They  contain  only  general  rules  of  construction,  and  do  not  and 
could  not  prevent  the  Legislature  from  amending  the  law.  Moreover, 
the  enactment  under  consideration  is  expressly  made  applicable  to 
pending  proceedings.  I  am  therefore  of  the  opinion  that  the  applica- 
tion for  a  writ  of  mandamus  must  be  denied. 

Motion  denied,  without  costs. 


(193  App.  Div.  957) 

In  re  UNDERBILL'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  Second  Department.    October  8,  1920.)* 

Appeal  and  error  ^=^110 — 'So  appeal  from  order  denying  motion  for  reorgii* 
ment. 

An  appeal  from  an  order  denying  a  motion  for  reargument  cannot  be 
entertained  by  the  Appellate  Division,  since  the  court  which  hears  the 
original  motion  can  alone  Judge  whether  it  has  failed  to  consider  any  of 
the  points  raised  upon  a  motion,  and  its  determination  on  such  a  point 
must  be  final. 

Argued  before  JENKS,  P.  T.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

PER  CURIAM.  Appeal  dismissed,  with  $10  costs  and  disburse- 
ments. An  appeal  from  an  order  denying  a  motion  for  reargument 
cannot  be  entertained  by  this  court.  The  court  which  hears  the  origi- 
nal motion  can  alone  judge  whether  it  has  failed  to  consider  any  of  the 
points  raised  upon  a  motion,  and  its  determination  upon  such  a  point 
must  be  final.  Matter  of  Grout,  83  Hun,  25,  31  N.  Y.  Supp.  602; 
Harding  v.  Conlon,  146  App.  Div.  842,  131  N.  Y.  Supp.  903 ;  Peterson 
V.  Felt,  61  App.  Div.  176,  70  N.  Y.  Supp.  440;  Tucker  v.  Dudley,  104 
App.  Div.  191,  93  N.  Y.  Supp.  355. 

^s»For  otber  caaes  tea  Mma  topic  &  KBT-NUMBBR  in  all  Key-Niunbared  Dlgasts  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  HOBGAN  V.  SAGAMORE  DEVELOPMENT  CO.  311 

(184  N.T.S.) 

(193  App.  Div.  958) 

MOROAN  ▼.  SQUATZ  ei  aL 

(Supreme  Ck>urtp  Appellate  Division,  Second  Department    October  8,  1920.) 

Dismisfial  and  nonsuit  ^=»60  (2) —Motion  to  cHsmiss  after  17  years^  delay 
granted. 

A  delay  of  17  years  in  bringing  an  action  to  trial,  with  a  lis  pendens  on 
file  against  defendant's  property,  was  unconscionable,  and  a  motion  to 
dismiss  will  be  granted,  as  against  very  general  allegations  in  the  answer- 
ing affidavit 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disbursements, 
and  motion  to  dismiss  for  lack  of  prosecution  granted,  with  $10  costs. 
The  delay  of  17  years  in  bringing  the  action  to  trial,  with  a  lis  pendens 
on  file  against  defendants'  property,  was  unconscionable,  and  is  not 
excused  by  the  very  general  allegations  in  the  answering  affidavit 


(193  App,  Dlv.  929) 

In  re  STEPHENSON'S  WILL. 

(Supreme  CJonrt,  Appellate  Division,  Third  Department.    September  22,  1920.) 

Appeal  and  error  <»=»3ft7(6)— AppeUanta  reUeved  of  cMauli  in  fllini:  of  iindn> 
takings. 

Where  by  the  excusable  neglect  of  appellants  the  undertakings  required 
by  Code  Civ.  Proc.  |  2759,  were  not  duly  filed,  the  appellants  were  re- 
lieved  of  the  default,  where  they  subsequently  filed  them. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

PER  CURIAM.  It  appearing  that  by  the  excusable  neglect  of  the 
appellants  the  undertakings  required  by  section  2759  of  the  Code  of 
Civil  Procedure  were  not  duly  filed,  but  that  they  have  since  been 
filed,  the  court  determines  that  the  appellants  are  relieved  of  the  de- 
fault; the  undertakings  filed  are  deemed  the  undertakings  on  appeal, 
upon  the  appellants  paying  $10  costs  of  motion  to  the  respondent. 
Thereupon  the  motion  is  denied. 


(193  App.  Dlv.  475) 

MORGAN  V.  SAGAMORE  DEVELOPMENT  CO.     (No.  1.) 

(Supreme  C:k>urt,  Appellate  Division,  Second  Department    October  22,  1920.) 

L  Mecbanles'  liens  <3=»203(8)— SabUenon  shoold  be  made  parties  to  chieT 
building  conftmetor^s  action  against  owner. 

In  a  suit  by  chief  bnilding  contractor  against  owner,  snblieaoiB  shonld 
be  brought  in,  so  that  such  dependent  or  competing  claims  ahall  be  heard 
together  and  finally  adjudicated. 
t.  Meehaides'  liens  <d^264(l)— Owner,  sued  by  eontraetor,  held  entitled  to 
Inteiplead  subcontractors  and  lienors. 

Under  Oode  Civ.  Proc.  |  820,  an  owner  who  had  notified  the  contractor 
to  commence  action  to  enforce  lien,  under  lien  Law,  |  69,  after  having 
discharged  lien  by  execution  of  bonds  under  sectlDU  19,  on  being  sued  by 
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contractor  in  action  at  law  for  balance  due,  was  entitled  to  have  subcon- 
tractor, who  had  filed  lien  against  the  premises,  made  a  codefendant, 
though  the  building  contract  contained  a  clause  protecting  the  owner 
against  subcontractor's  liens  by  giving  him  the  right  to  retain  from  pay- 
ments due  the  contractor  an  amount  sufficient  to  indemnity  the  owner 
against  such  liens. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  William  J.  Morgan  against  the  Sagamore  Development 
Company.  On  defendant's  motion  to  bring  in  anoSier  defendant.  Mo- 
tion denied,  and  defendant  appeals.  Order  reversed,  and  motion 
granted. 

Appeal  from  an  order  which  denied  defendant's  motion  to  bring  in  and  Join 
the  M.  C.  Engineering  Ck)mpany,  Incorpora1;ed,  as  a  oodefendant.  The  Saga- 
more Development  Ck)mpauy  had  contracted  with  the  plaintiff,  Morgan,  to 
build  a  house.  The  M.  C.  Engineering  Company  was  a  subcontractor  to  install 
the  plumbing.  In  April,  1920,  and  before  this  suit  was  begun,  plaintiff  tiled 
notice  of  a  mechanic's  Uen  in  Westchester  county  for  $5,785.72,  which  under 
Lien  Law  (Consol.  Laws,  c.  33)  §  19,  defendant  discharged  by  its  two  bonds» 
with  the  Fidelity  &  Casualty  Company,  as  surety. 

On  April  27th  defendant  served  on  plaintiff  a  formal  notice  (Lien  Law,  | 
59)  requiring  him  to  commence  an  action  to  enforce  his  alleged  lien,  on  or 
before  June  1,  1920.  Instead  of  a  proceeding  to  enforce  the  lien,  Morgan  be- 
gan this  action  at  law  for  recovery  of  the  amounts,  less  payments  received. 
On  June  16th  a  notice  of  lien  for  $404.72,  for  plumbing  installed,  was  filed 
against  the  same  premises  by  the  M.  C.  Engineering  Company.  Defendant 
is  now  exposed  to  an  action  for  the  amount  of  his  building  contract,  and  his 
property  is  subject  to  the  lien  on  it  by  plaintlfTs  subcontractor. 

The » building  contract  has  a  clause  protecting  the  owner  against  liens  by 
subcontractors,  giving  the  right  to  retain  from  the  payments  due  the  con- 
tractor ''an  amount  sufficient  to  completely  indemnify  them  against  such 
liens  or  claim.'*  Defendant  moved  to  bring  in  the  Engineering  Company  as  a 
codefcndant.  In  opposition,  it  was  urged  that  plaintiff  had  sued  at  law.  It 
was  stated  tbat  plaintiff  would  consent  to  an  order  canceUing  plaintiff's  me- 
chanic's liens. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

Allan  R.  Campbell,  of  New  York  City,  for  appellant. 
Humphrey  J.  Lynch,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  [1,  2]  Though  the  contract  sued  upon  has  a  protec- 
tive clause,  enabling  the  owner  to  withhold  a  sum  to  cover  liens  by 
subcontractors,  he  has  still  the  risk  and  vexation  of  double  suits.  Since 
section  820  of  the  Code  of  Civil  Procedure  has  been  enlarged  by  Laws 
1894,  c.  246,  a  defendant  may  interplead  claims  which  he  disputes  in 
whole  or  in  part.  In  a  suit  by  the  chief  building  contractor,  sublienors 
should  be  brought  in,  so  that  such  dependent  or  competing  claims  shall 
be  together  heard  and  finally  adjudicated.  Not  only  may  it  be  settled 
to  whom  a  conceded  indebtedness  belongs,  but  the  amount  claimed  may 
be  also  contested.  A  default  established  against  the  subcontractor, 
whether  in  whole  or  in  part,  affects  the  plaintiff  contractor,  whose 
recovery  is  dependent  on  full  performance.  Hence  the  owner's  reserv- 
ed right  merely  to  deduct  the  subcontractor's  separate  recovery  is 
not  an  adequate  protection.  All  in  such  privity  should  therefore  be 
before  the  court,  and  concluded  by  its  judgment.  Newhall  v,  Kastens, 
70  111.  156;  lUingworth  v.  Rowe,  52  N.  J,  Eq.  360,  28  Atl.  456, 
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The  circumstance  that,  since  filing  his  lien  and  securing  it  -by  un- 
dertakings, the  plaintiff  elected  to  proceed  in  personam,  and  not  to  en- 
force his  lien,  does  not  prevent  defendant  from  joining  the  subcontrac- 
tor, so  as  to  have  a  judgment  concluding  both.  The  right  to  interplead 
does  not  depend  on  the  form  of  the  complaint,  or  the  judgment  it  de- 
mands. 4  Pomeroy,  Eq.  Jurisprudence  (4th  Ed.)  §  1321.  This  relief 
is  because  of  the  hazard,  vexation,  and  expense  to  the  defendant,  thus 
called  on  to  meet  such  distinct  and  conflicting  claims. 

I  advise,  therefore,  that  the  order  of  the  Special  Term  be  reversed, 
with  $10  costs  and  disbursements,  and  that  defendant's  motion  be 
granted,  but  without  costs.    All  concur. 


(193  App.  Div.  959) 

MORGAN  V.  SAGAMORE  DEVELOPMENT  CO.    (No.  2.) 

(Supreme  Comt,  Appellate  Division,  Second  Department    October  22,  1920.) 

Argued  before  JBNKS,  P.  J.,  and  MILLS,  RICH.  PUTNAM,  and  KELLY, 
JJ. 

PER  CTTRTAM.  Order  reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  without  costs,  in  accordance  with  opinion  in  193  App.  Div. 
475,  184  N.  Y.  Supp.  311,  decided  herewith. 


(193  App.  Div.  960) 

MORGAN  ▼.  SAGAMORE  DEVELOPMENT  CO.    (No.  3.) 
(Supreme  C!ourt,  Appellate  Division,  Second  Department    October  22,  1920.) 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and  KELLY, 
JJ. 

PER  CURIAM."  Order  reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  without  costs,  In  accordance  with  opinion  in  193  App.  Div. 
475,  184  N.  Y.  Supp.  311,  decided  herewith. 


(193  App.  Div.  960) 

MORGAN  V.  GATES. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department.    October  22,  1920.) 

Argued  before  JBNKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and  KEL- 
LY, JJ. 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disbursements,  and  mo- 
tion granted,  without  costs,  in  accordance  with  opinion  in  Morgan  v.  Saga- 
more Development  Co.,  193  App.  Div.  475, 184  N.  Y.  Supp.  311,  decided  here- 
with. 


(193  App.  Div.  9e0) 

MORGAN  V.  HAMILTON. 

( Supreme^ Ck)urt,  Appellate  Dlvisidn,  Second  Department    October  22,  1920.) 

Argued  before  JBNKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and  KEL- 
LY, JJ. 

PER  CURIAM.  Order  reversed,  wilh  $10  costs  and  disbursements,  and 
motion  granted,  without  costs,  in  accordance  with  opinion  in  Morgan  v.  Saga- 
more Development  Co.,  193  App.  Div.  475,  184  N.  Y.  Supp.  311,  decided  here- 
with 
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(1»3  App.  Dlr.  954) 

GOLD  V.  ALPERT  et  aL 

(Supreme  Court,  Appellate  Divldon,  Second  Department.    October  8,  1920.) 

Appeal  and  error  4d==>294(l)— Order  denying:  new  trial  unnecessary  to  appeal. 

An  order  denying  a  motion  for  a  new  trial  Is  not  now  necessary  to  re- 
view the  facts  on  appeal  from  the  judgment. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

PER  CURIAM.  Motion  denied,  on  condition  that  appellant  per- 
fect the  appeal,  place  the  cause  on  the  November  calendar,  and  be 
ready  for  argument  when  reached ;  otherwise,  motion  granted,  with 
$10  costs.  An  order  denying  a  motion  for  a  new  trial  is  not  now 
necessary  to  review  the  facts  upon  appeal  from  the  judgment. 


(193  App.  Dlv.  958) 

RAFFAELI  v.  POMEROY. 

(Supreme  CJourt,  Appellate  Division,  Second  Department    October  8,  1920.) 

Ejeetment  <8=»19— Maintained  only  against  person  In  actual  possession. 

An  action  In  ejectment  cannot  be  maintained,  except  against  a  person 
In  actual  possession  or  claiming  title  to  the  property  or  an  interest 
therein. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

PER  CURIAM.  Judgment  and  order  reversed,  *  and  complaint 
unanimously  dismissed  with  costs.  An  action  in  ejectment  cannot  be 
maintained,  except  against  a  person  in  actual  possession  or  claiming 
title  to  the  property  or  an  interest  therein.  Kraus  v.  Birnbaum,  200 
N.  Y.  rSO,  03  N.  E.  474.  There  is  no  evidence  that  defendant  ever  had 
physical  possession  of  the  area  in  question,  nor  any  pretense  that  she 
claimed  any  title  thereto  or  interest  therein.  The  retaining  wall  and  the 
area  were  built  by  the  predecessor  in  interest  of  the  plaintiff,  as  well 
as  of  the  defendant.  It  is  not,  therefore,  a  case  where  the  defendant 
has  erected  or  maintained  a  retaining  wall  that  encroaches  upon  plain- 
tiff's property.  The  fact  that  the  physical  condition  benefited  the  de- 
fendant, by  permitting  more  light  and  air  to  reach  her  premises,  does 
not  constitute  a  possession  on  her  part  which  will  sustain  an  action  of 
ejectment.  The  defendant  was  under  no  obligation  to  improve  the 
property  of  plaintiff,  as  she  is  required  to  do  by  this  judgment. 

^=»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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BRYANT  et  aL  v.  SHAW  eft  aL 

(Supreme  Corat,  Appellate  DlTision,  Second  Department    October  8»  1920.) 

Appeal  and  error  <»»1207(2>-tP]aliiftlfr  not  required  to  eoler  JnclKiiMiit  on 
order  reversios  Judtgment  on  pleadfaiKS. 

Where  demurrer  to  complaint  waa  not  brought  for  trial  under  Code  Civ. 
Proc.  I  977,  followed  by  a  decision  under  section  1021,  and  where,  on  ap- 
peal from  order  granting  motion  for  judgment  on  the  pleadings,  the  Ap- 
pellate Division  reversed  the  order  with  leave  to  answer,  the  court  is  in 
error  in  directing  plaintiff  to  enter  judgment  on  the  order  of  reversal. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Fred  S.  Bryant  and  another  against  Anna  H.  Shaw  and 
others.  From  order  directing  plainjiffs  to  enter  judgment  against  de- 
fendants within  10  days,  and  staying  all  proceedings  in  the  action, 
plaintiffs  appeal.    Reversed,  and  motion  denied. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Theodore  J.  Breitwieser,  of  New  York  City,  for  appellants. 
Mary  R.  Towle,  of  New  York  City,  for  respondents.    ' 

RICH,  J.  The  action  is  in  partition.  The  defendant  Shaw  Inter- 
posed a  demurrer  to  the  complaint  and  then  moved  for  judgment  on 
the  pleadings.  The  motion  was  granted,  but  upon  appeal  to  this  court 
the  order  was  reversed,  with  leave  to  withdraw  the  .demurrer  and  an- 
swer. 190  App.  Diy.  578,  180  N.  Y.  Supp.  301.  Instead  of  availing 
herself  of  this  permission,  respondent  has  obtained  an  order  requiring 
the  plaintiffs  to  enter  judgment  upon  the  order  of  reversal  in  this  court. 
In  effect  respondent  has  obtained  an  order  directing  that  a  judgment 
be  entered  denying  a  judgment.  I  know  of  no  rule  requiring  a  party 
to  enter  judgment  upon  an  order  of  the  Appellate  Division  denying  a 
motion  for  judgment  on  the  pleadings.  In  Taishoff  v.  Elkema,  171 
App.  Div.  288,  157  N.  Y.  Supp.  98,  Mr.  Justice  Page,  after  discussing 
the  rules  of  practice  governing  motions  for  judgment  on  the  pleadings 
and  demurrers,  said : 

"Where  the  matter  is  brought  before  the  court  on  notice  of  motion,  either 
under  section  976  or  547,  no  written  decision  or  interlocutory  judgment  need 
be  filed  or  entered,  but  an  order  should  be  entered." 

In  Dahm  v.  O'Connell,  179  App.  Div.  363,  166  N.  Y.  Supp.  450, 
Mr.  Justice  Putnam,  writing  for  this  court,  said: 

'*Where  a  complaint  is  demurred  to,  plaintiff  has  three  ways  to  test  such 
demurrer.  If  he  moves  for  judgment  under  Code  Civ.  Proc.  §  547,  the  court 
which  sustains  the  demurrer  should  deny  this  motion  by  an  order.  Without 
some  cross-motion,  or  some  notice  of  a  trial  of  the  issues  of  law,  judgment 
should  not  be  entered  for  defendant" 

The  demurrer  in  the  case  at  bar  was  not  brought  on  for  trial  under 
section  977,  followed  by  a  decision  under  section  1021  of  the  Code  of 
Civil  Procedure,  and  it  follows  that  the  order  must  be  reversed,  with 
$10  costs  and  disbursements,  and  motion  denied,  with  $10  costs.  All 
concur. 

^s»For  oUier  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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(112  Misc.  Rep.  510) 

NEW  JERSEY  TERRA  COTTA  CO.  ▼.  CITY  OF  NEW  YORK  et  aL 

(Supreme  CJourt,  Special  Term,  New  York  County.    July,  1920.) 

1.  Munidpal  corporations  ^=»373  (4) —Unbonded  liens  of  snbeontrMtors  held 

to  attach  to  fund  certified  to  be  due. 

Where  the  city  of  New  York  holds  a  fund  to  be  applied  in  payment  of 
the  unbonded  liens  of  subcontractors  according  to  their  priority,  and 
such  fund  has  been  certified  as  due,  the  unbonded  liens  attach  thereto. 

2.  Munidiiia  corporations  <8=»373 (3)— Notice  of  lien  held  insufficient  as  to 

time  when  payment  became  due. 

A  subcontractor's  notice,  which,  instead  of  reciting  the  date  when 
amounts  became  due,  stated  that  under  the  lienor's  contract  with  the  con- 
tractor the  amounts  claimed  were  payable  to  the  lienor  within  10  days 
after  the  contractor  should  be  paid,  and  that  upon  information  and  be- 
lief he  h^d  been  paid  nothing,  was  only  prima  facie  sufficient,  and  should 
be  declared  invalid,  where  the  trial  disclosed  the  lienor's  long-continued 
neglect  to  refer  to  the  general  contract  public^  on  file,  or  to  inquire  of 
proper  financial  officers  of  the  city,  and  was  not  a  good  notice  under 
Lien  Law,  {  12,  notwithstanding  the  liberality  of  construction  prescribed 
by  section  23. 

8.  Municipal  corporations  <S=>373(3)— Wheo  recital  in  noticeiof  lien  as  to  date 
when  payment  becomes  due  is  substantial  ciHnpiianee  with  statute  stated. 

Under  Lien  Law,  §  12,  giving  the  right  of  Hen  for  payments  due  and 
to  become  due,  the  date  must  be  alleged  when  it  is  claimed  that  payments 
are  due,  and  when  it  is  claimed  that  they  are  to  become  due  the  date  must 
be  alleged,  if  calculable,  and,  if  not  calculable,  the  allegation  thereof  may 
be  omitted,  and  if  payments  are  to  become  due  within  a  definite  period 
after  the  hapi^ning  of  a  certain  contingent  event,  and  the  notice  so 
recites,  such  recital,  in  the  absence  of  m6re  definite  information,  will  be  a 
substantial  compliance. 

4.  Municipal  corporations  <&»373(6) — ^Lien  of  subcontractor  held  discharged 

by  lapse  of  time  under  tlie  statute. 

Where  a  subcontractor's  notice  of  lien  was  filed  on  July  9, 1910,  and  dis- 
charged by  bond  of  the  defendant  surety  company  on  July  14,  1919,  and 
nothing  further  was  done  by  the  lienor  until  the  action  to  enforce  the  liens 
was  commenced,  subsequent  to  October  16,  1919,  such  lien  was  discharged 
by  lapse  of  time  under  Lien  Law,  {  18. 

5.  Munielpih  corporations  ^=»373(3)— Not  necessary  that   notices  of   lien 

state  that  no  material  was  manufactured. 

Where  several  of  the  notices  of  lien  neither  claimed  payment  due  for^ 
nor  recited  any  "materials  actually  manufactured  for,  but  not  delivered 
to,  such  public  improvement,"  wfthin  Lien  Law,  §  12,  it  was  not  neces- 
sary that  the  lien  notices  state  that  no  material  was  so  manufactured,  on 
the  theory  that  a  statutory  requirement  is  otherwise  dlsiegarded. 

6.  Municipal  corporations  <&=»373(3) — Second  notice  of  ilea  claim  held  In* 

valid,  without  alTecting  first  notice. 

Notices  of  liens  for  $6,046.23  and  $13,046.23,  the  second  of  which  in- 
cluded the  claim  of  the  first  notice,  together  with  an  additional  claim 
for  work  and  materials  subsequently  furnished  and  delivered,  but  not 
installed,  and  the  title  to  which  was  still  in  the  lienor,  were  invalid  as  to 
the  second  notice,  though  the  first  notice  was  not  affected. 

7.  Municipal  corporations  ^=^373(1) — ^Item  for  removliH?  materials  held  not 

allowable  on  subcontractor's  claim  against  contractor. 

An  item  of  a  subcontractor's  lien  for  removing  materials  delivered  for 
construction  work  was  not  allowable  as  damages  on  its  counterclaim 
against  the  contractor. 
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8.  Munieiiial  Miporations  <&=>373<1)— ProvisioiiB  of  sobcontrad;  held  not  to 
limit  amount  at  subcontractor's  liens. 

Where  a  dty  held  and  certified  a  fund  as  due  to  unbonded  lien  claim- 
ants, shares  In  the  fund  of  all  subcontractors,  whose  contracts  provided 
that  payment  to  them  should  not  be  due  until  the  contractor  should  be 
paid  by  the  city,  would  not  be  restricted  to  one-eighth  of  their  respective 
claims,  on  the  theory  that  they  by  such  contracts  permitted  the  contractor 
to  have  90  per  cent,  of  the  money  that  would  otherwise  have  been  retained 
by  the  city,  since  the  contracts  did  not  restrain  the  subcontractors  from 
fling  notices  of  liens  as  soon  as  their  work  was  done. 

Action  by  the  New  Jersey  Terra  Cotta  Company  against  the  City  of 
New  York  and  others  to  enforce  mechanics'  liens.  Validity  of  liens 
determined,  and  decree  rendered  accordingly. 

Phillips  &  Avery,  of  New  York  City,  for  plaintiflf. 

The  Corporation  Counsel  of  the  Ci^  of  New  York,  for  defendant 
City  of  New  York. 

M3rron  Sulzbeiiger,  of  New  York  City,  for  defendants  National 
Surety  Co.  and  Albert  Wintemitz. 

Frank  Weinstein,  of  New  York  City,  for  defendant  J.  Dames  Co., 
Inc. 

Wilbur  F.  Earp,  of  New  York  City,  for  defendant  S.  H.  Pomeroy 
Co.,  Inc. 

C.  Royall  Frazer,  of  New  York  City,  for  defendant  Berger  Mfg.  Co. 

Eidlitz  &  Hulse,  of  New  York  City,  for  defendant  D.  H.  McLaury 
Tile  Co.,  Inc.     . 

Tallmadge  W.  Foster,  of  New  York  City,  for  defendant  Henry 
Maurer  &  Son. 

Levy,  Gutman  &  Goldberg,  of  Brooklyn,  for  defendant  Washington 
Bulkley,  Inc. 

James  W.  McElhinney,  of  New  York  City,  for  defendant  Hinkle 
Iron  Company.  v 

Augustin  S.  Hart,  of  Brooklyn,  for  defendant  Crawford  Eddy  Com- 
'pany. 

HENDRICK,  J.  [  1  ]  This  is  an  action  to  enforce  mechanics'  liens 
for  work  done  and  materials  furnished  by  subcontractors  of  Winternitz 
in  constructing  the  new  building  of  the  Cumberland  Street  Hospital  in 
Brooklyn.  Winternitz  did  not  complete  the  job,  and  defaulted  on  his 
contract.  Plaintiff's  lien  was  bonded  by  the  National  Surety  Company, 
one  of  the  defendants.  It  has  been  paid  since  the  trial  of  this  action. 
The  city  holds  a  fund  of  $10,350.  to  be  applied  in  payment  of  the  im- 
bonded  liens  according  to  their  priority.  This  fund  has  been  certified 
as  due,  and  the  unbonded  liens  attach  thereto.  American  Radiator 
Co.  V.  City  of  New  York,  223  N.  Y.  193,  119  N.  E.  391.  The  city 
makes  no  claim  otherwise. 

[2,  3]  The  first  of  the  unbonded  liens  is  that  of  the  Otis  Elevator 
Company,  which  is  in  excess  of  the  fund.  Its  validity  is  opposed  by  the 
defendants  J.  Dames  Company,  Incorporated,  and  D.  H.  McLaury  Tile 
Company.  The  criticism  by  the  D.  H.  McLaury  Tile  Company  is  that 
the  lien  of  the  Otis  Elevator  Company  is  invalid,  by  reason  of  failure 
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of  the  notice,  after  stating  the  amount  claimed,  to  state  the  date  when 
due.  Lien  Law  (Consol.  Laws,  c.  33)  §  12.  The  notice  of  lien,  instead 
of  reciting  such  date,  stated  that  under  the  lienor's  contract  with 
Winternitz  the  amounts  claimed  were  payable  to  it  within  10  days  after 
Wintemitz  should  be  paid,  and,  upon  information  and  belief,  that  he 
had  been  paid  nothing. 

It  is  well  settled  that  notices  of  lien  must  state  the  date  when  pay- 
ments claimed  as  due  actually  became  due.  Bradley  &  Son  v.  Huber 
Co.,  146  App.  Div.  630,  131  N.  Y.  Supp.  388;  Post  &  McCord  v.  City 
of  New  York,  86  Misc.  Rep.  300,  148  N.  Y.  Supp.  568,  affirmed  166 
App.  Div.  919,  152  N.  Y.  Supp.  1138.  But  there  seems  to  have  been 
no  decision  upon  a  notice  which  alleges  that  payments  will  become 
due  at  the  happening  of  some  future  event,  which  may  never  occur. 
The  contracts  herein  merely  provide  a  basis  for  conjecture  as  to  when 
the  amounts  claimed  might,  but  not  necessarily  would,  become  due. 
If  a  calendar  date  must  invariably  be  alleged,  it  seems  that,  under  such 
contracts,  no  right  of  lien  can  exist  before  the  general  contractor  is 
paid,  and,  if  he  has  been  paid,  that  no  valid  notice  can  be  filed  by  the 
subcontractor  until  he  can,  by  learning  the  fact  and  time  of  payment, 
recite  the  date  due.  If  that  is  the  law,  the  right  of  the  lienor  to  file  such 
notice  of  Hen,  though  unable  through  no  fault  of  his  own  to  ascertain 
the  fact  and  time  of  such  payment,  is  indefinitely  postponed.  The 
statute  says : 

"This  article  Is  to  be  construed  liberally  to  secure  the  ben^elal  interests 
and  purposes  thereof.  A  substantial  compliance  with  its  several  provisions 
shall  be  sufficient  for  the  validity  of  a  lien  and  to  give  jurisdiction  to  the 
courts  to  enforce  the  same."    Lien  Ij&w,  |  23. 

The  statute  gives  a  right  of  lien  for  pa)rments  due  and  to  become  due. 
Lien  Law,  §  12.  When  it  is  claimed  that  they  are  due,  the  date  must 
be  alleged.  When  it  is  claimed  that  they  are  to  become  due,  the  date 
must  be  alleged,  if  calculable.  If  not  calculable,  it  cannot  be  given,  and, 
is  to  be  excused.  If  it  is  to  occur  within  a  definite  period  after  the 
happeninjg  of  a  certain  contingent  event  described,  and  the  notice  so 
recites,  such  recital  is,  in  the  absence  of  more  definite  information, 
a  substantial  compliance  with  the  requirement  as  to  date. 

But  where  information  that  the  event  has  happened  is  apparently 
easily  available,  and  no  effort  has  apparently  been  made  to  obtain  it,  or 
to  excuse  the  failure  to  state  the  date,  a  different  situation  arises.  The 
general  contract  was  publicly  on  file  and  easily  accessible.  Three  pay- 
ments under  it  for  the  work  of  this  lienor  had  been  made,  the  youngest 
two  months,  and  the  senior  five  months  old,  when  this  notice  of  lien 
was  filed.  No  evidence  was  offered  to  the  effect  that  information  as 
to  these  payments  had  been  vainly  sought,  either  of  the  general  contrac- 
tor or  of  the  proper  financial  officers  of  the  city.  The  general  contract 
could  not  have  been  the  source  of  the  lienor's  information  that  nothing 
had  been  paid.  On  the  contrary,  it  should  have  caused  him  to  sus- 
pect otherwise,  and  to  have  governed  himself  accordingly. 

The  general  contract  disclosed  that  the  general  contractor  was  to  be 
paid  monthly  for  90  per  cent,  of  the  satisfactory  work  of  the  preced- 
ing month.    This  the  lienor  knew,  and  it  was  its  duty  to  try  to  obtain 
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from  the  city  officials  information  from  which  the  dates  could  have 
been  stated.  The  Otis  Elevator  Company  did  not  seek  information 
from  this  obvious  public  source,  and  relied  solely  upon  inquiry  of  the 
general  contractor.  Other  lienors  similarly  situated  inquired  of  the 
public  officials  and  stated  the  dates.  It  is' clear  that  of  the  two  courses 
it  would  be  of  advantage  in  time  gained  if  the  requirement  as  to  dates 
could  be  evaded  by  neglecting  inquiry  of  the  city's  officials.  The  result 
would  be  to  penalize  the  more  diligent,  and  perhaps  more  conscientious, 
lienor.  There  is  a  limit  to  liberality  in  construction  of  the  Lien  Law. 
The  Court  of  Appeals,  per  Cardozo,  J.,  has  said  in  reference  thereto 
that  "freedom  to  construe  is  not  freedom  to  amend."  Sexauer  & 
Lemke  v.  Burke  &  Sons  Co.,  228  N.  Y.  341,  345,  127  N.  E.  329. 

I  think  that,  under  the  circumstances  herein,  such  a  notice  of  lien  as 
that  of  the  Otis  Elevator  Company  is  only  prima  facie  sufficient  and 
should  be  declared  invalid,  where  the  trial  discloses  such  long-con- 
tinued neglect  of  the  obvious  and  reliable  source  of  inquiry  in  favor  of 
one  who  may  have  motive  to  conceal  and  deceive.  I  have  decided,  ac- 
cordingly, that  the  notice  of  lien  filed  by  the  Otis  Elevator  Company 
cannot  stand. 

[4]  The  notice  of  lien  of  the  Hinkle  Iron  Company  was  filed  on 
1919,  and  discharged  by  the  bond  of  the  defendant  National 
Surety  Company  on  July  14,  1919.  Nothing  further  was  done  concern- 
ing it  until  this  action  was  commenced,  some  time  after  October  16, 
1919.  The  statute  provides  that  a  lien  under  a  contract  for  a  public 
improvement  "shall  not  continue  for  a  longer  period  than  three  months 
from  the  time  of  filing  the  notice  of  such  lien,  unless  an  action  is 
commenced  to  foreclose  such  lien  within  that  time/*  or  it  is  continued 
by  a  court  order,  or,  if  the  lienor  is  made  a  defendant  by  another  lien- 
or, one  or  the  other  of  them  files  a  notice  of  pendency  of  action  within 
the  time  prescribed.    Lien  Law,  §  18. 

The  Hinkle  Iron  Company  has  lost  all  rights  enforceable  against  the 
National  Surety  Company.  The  decision  of  the  Court  of  Appeals  in 
Berger  Mfg.  Co.  v.  City  of  New  York,  206  N.  Y.  24,  29,  99  N.  E.  153, 
154,  is  in  point ;  the  Shoemaker  Company  therein  mentioned  being  in 
the  position  of  the  Hinkle  Iron  Company.  The  court,  per  Chase,  J., 
said: 

"The  deration  of  a  lien  is  prescribed  by  statute  and  the  right  to  enforce 
it,  like  the  right  to  file  and  create  it,  is  derived  therefrom,  and  each  is  en-< 
tirely  dependent  upon  its  terms.*' 

And  later  this  rule  was  stated: 

"Where  an  undertaking  is  given,  its  condition  determines  the  obligation  of 
the  parties  and  its  continuance.  A  valid  lien  on  the  primary  fund  must  be 
established,  to  require  payment  pursuant  to  the  terms  of  the  undertaking. 
MiUiken  Brothers,  Inc.,  v.  City  of  New  York,  201  N.  Y.  65.  The  Shoemaker 
Company  having  failed  to  commence  an  action  to  enforce  its  lien  within  three 
months  after  filing  the  same,  it  could  not  establish  a  Hen  on  the  primary  fund, 
nor  call  upon  the  contractor  and  his  surety  for  the  payment  of  a  judgment  re- 
covered in  an  action  to  enforce  said  lien.  The  condition  of  the  undertaking, 
which  is  plain  in  its  terms,  is  the  full  measure  of  the  liability  of  the  parties 
to  it.  The  Special  Term  was  right,  therefore,  in  adjudging  that  the  Uen  of  the 
Shoemaker  Company  was  unenforceable."    206  N.  Y.  31,  99  N.  E.  154. 
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The  statute  there  considered  prescribed  the  condition  of  the  un- 
dertaking, which  followed  the  statute,  as  does  that  of  the  Hinkle  Iron 
Company.  1  find  that  the  lien  herein  was  discharged  by  lapse  of  time. 
The  undertaking  in  Sklar  &  Cohen  Wood  Working  Co.,  Inc.,  v.  Owen, 
177  App.  Div.  796,  165  N.  if.  Supp.  13,  relied  upon  by  the  Hinkle 
Iron  Company,  was  not  conditioned  in  accordance  with  the  statute. 

[5]  Several  of  the  notices  of  lien  neither  claim  payment  due  for, 
nor  recite  any  "materials  actually  manufactured  for,  but  not  delivered 
to,  such  public  improvement."  Lien  Law,  §  12.  It  is  urged  by  J. 
Dames  Company  that  the  notices  of  lien  must,  where  they  make  no 
claim  on  account  of  such  materials,  state  that  none  was  so  manufactur- 
ed, on  the  theory  that  a  statutory  requirement  is  otherwise  disregarded. 
I  do  not  think  that  such  claim  can  be  sustained.  Prior  to  the  amend- 
ment by  Laws  of  1916,  c.  507,  §  6,  no  provision  had  been  made  for  a 
claim  in  regard  to  such  materials.  The  anjendment  merely  permits  a 
claim  where  it  exists. 

[6]  The  same  company  also  attacks  the  two  notices  filed  by  the 
D.  H.  McLaury  Tile  Company.  They  were  for  $6,046.23  and  $13,- 
046.23,  respectively.  The  second  notice  included  the  claim  of  the  first 
notice,  together  with  a  claim  of  $7,000  for  work  and  materials  subse- 
quently furnished.  The  trial  disclosed  that  the  materials  under  the  $7,- 
000  claim  had  been  delivered,  but  not  installed,  and  that  title  was  still 
in  the  tile  company.  The  second  notice  is  therefore  invalid.  But 
the  first  notice  was  not  affected.* 

[7]  I  cannot  allow  the  item  of  $2,000  for  removing  materials  de- 
livered on  the  job  by  J.  Dames  Company.  Its  damages  on  its  counter- 
claim against  Winternitz,  accordingly,  are  $10,120. 

[8]  Henry  Maurer  &  Son  contend  that  the  shares  in  the  fund  of  all 
subcontractors  whose  contracts  provided  that  payment  to  them  would 
not  be  due  until  Winternitz  should  be  paid  by  the  city  ought  to  be  re- 
stricted to  one-tenth  of  their  respective  claims,  on  the  theory  that  they, 
by  making  such  contracts,  permitted  Winternitz  to  have  SK)  per  cent, 
of  the  money  that  would  otherwise  have  been  retained  by  the  city. 
Nothing  in  those  contracts  restrained  the  subcontractors  from  filing 
notice  of  lien  as  soon  as  their  work  was  done.  If  they  were  negligent 
in  filing  such  notices,  they  were  not  more  so  than  the  objecting  lienor, 
to  whom  payment  was  due  upon  performance. 

The  National  Surety  Company  must  pay  costs  to  the  plaintiff  herein. 
No  other  costs  are  to  be  allowed.  The  unbonded  liens,  except  those 
above  held  to  be  invalid,  are  payable  from  the  fund,  so  far  as  it  will 
go,  in  the  order  of  their  filing. 

Ordered  accordingly. 
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KAUMAGRAPH  CO.  t.  STAMPA6RAPH  CO.,  Ine.,  M  aL 

*  (Supreme  Court,  Special  Term,  New  Tork  County.    November  9,  1920.) 

Appeal  and  error  <S=>422— Appeal  notice  cannot  be  amended,  by  adding  name 
of  additional  appelant. 

A  notice  of  appeal  by  six  of  the  seren  defendants  against  whom  judgment 
was  rendered  cannot  be  amended,  after  the  expiration  of  the  time  for  tak- 
•  ing  appeal  under  Code  Civ.  Proc.  f  784,  by  Inserting  therein  the  name 
of  the  other  defendant  as  an  appellant,  though  it  was  intended  to'lnclude 
his  name  in  the  original  notice,  and  though  Code  Civ.  Proc.  {  723,  would 
authorize  amendment  by  inserting  the  name  in  title,  if  it  had  been  omitted 
there. 

Action  by  the  Kaumagraph  Company  against  the  Stampagraph  Com- 
pany, Incorporated,  and  others.  On  motion  by  the  defendant  Arthur 
Turner  to  amend  nunc  pro  tunc  notice  of  appeal  served  by  six  of  his 
codefendants.    Motion  denied. 

Edward  J.  Martin,  of  New  York  City,  for  the  motion. 
Esselstyn  &  Haughwout,  of  New  York  City,  opposed. 

GIEGERICH,  J.  This  is  a  motion  by  the  defendant  Arthur  Turner 
to  amend  nunc  pro  tunc  the  notice  of  appeal  served  by  six  of  his  eight 
codefendants  from  a  judgment  rendered  against  all  of  them.  It  is  un- 
disputed that  it  was  the  intention  of  the  attorney  who  prepared  the  no- 
tice of  appeal  to  include  the  name  of  the  moving  defendant  among  the 
names  that  were  inserted  in  such  notice. 

It  is  claimed  in  support  of  the  motion  that  the  court  has  power 
under  section  723  of  the  Code  of  Civil  Procedure  to  amend  by*  adding 
the  name  of  a  person.  If  the  title  of  the  action  in  the  notice  of  appeal 
had  omitted  the  name  Arthur  Turner,  or  the  name  of  any  other  party 
to  the  action,  then  the  court  would  doubtless  have  power  under  that 
section  to  add  the  obiitted  name ;  but  here,  under  the  guise  of  seeking 
an  amendment  of  a  notice  of  appeal  served  by  other  defendants,  an  at- 
tempt is  made  to  serve  a  notice  of  appeil  by  a  defendant  who  has  taken 
no  appeal,  and  whose  time  to  appeal  has  expired.  He  has  served  no  no- 
tice of  appeal,  and  as  to  him  there  is  nothing  to  amend.  The  notices 
of  appeal  of  the  different  defendants  are  individual  to  each,  and  are 
not  made  otherwise  by  uniting  them  for  convenience  in  one  paper.  No 
defendant  can  take  an  appeal  for  any  other  defendant,  but  only  for 
himself,  and  the  moving  defendant  has  not  taken  any  appeal  within  the 
permitted  time,  and  under  the  positive  terms  of  section  784  of  the 
Code  of  Civil  Procedure  the  court  has  no  power  to  allow  the  appeal  to 
be  taken  now. 

The  motion  must  therefore  be  denied,  with  $10  costs.    Settle  order 

on  notice. 

'  -  ■       . 

^s»For  other  cases  see  same  topic  A  KET-NUMBBR  in  all  Ker-Numbered  Digests  A  Indexes 
184N.Y.S.— 21 
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(103  App.  Dlv.  967) 

HOLZAPraXi  T.  INDEPENDENT  PROVISION  CO. 

(ffcpreme  Court,  Appellate  Division,  Second  Department.    October  8,  1920.) 
Dwnages  <S=»131(3)— $1,600  for  injuries  to  left  wrist  and  shoulder  excessive, 
and  reduced  to  $800. 

A  verdict  for  $1,600  to  one  who  fell  about  four  feet  from  his  wagon  to 
the  street  and  received  injuries  to  left  wrist  and  left  shoulder,  not  shown 
to  be  permanent,  was  excessive,  and  is  reduced  to  $800« 

Argtied  before  JENKS,  P.  J.,  and  MILLS,  BLACKMAR,  KELLY, 
and  JAYCOX,  JJ. 

PER  CURIAM.  The  plaintiff  recovered  a  verdict  of  $1,600.  He 
fell  about  four  feet,  from  his  wagon  to  the  street,  and  received  inju- 
ries to  left  wrist  and  left  shoulder.  The  proof,  largely  subjective,  and 
unsupported  by  medical  testimony,  did  not  establish  that  the  injuries 
were  permanent.  We  think  thai  a  verdict  less  by  one-half  would 
represent  compensation  for  all  of  the  elements  of  damages  established 
by  the  evidence. 

Judgment  reversed,  and  new  trial  granted,  costs  to  abide  the  event, 
unless  within  20  days  respondent  stipulate  to  reduce  the  verdict  to 
$800,  in  which  event  the  judgment,  as  so  modified,  is  unanimously 
affirmed,  without  costs. 


(193  App.  Div.  362) 

In  re  HALL'S  WILL. 

(Supreme  Ck)urt,  Appellate  Division,  Third  Department.    September  8,  1920.) 

•• 

1.  WiUs  ^==>155(l)»Undue  influence  or  fnuid  eodsts  only  wheo  Judgmeot  or 
desires  of  testator  aire  supiiressed. 

Only  when  suggestion  to  testator  is  made  under  circumstances  whicli 
in  law  are  deemed  to  operate  as  a  suppression  of  his  Judgment  or  desires 
substituting  those  of  the  persons  exercising  the  power,  is  there  undue 
influence  or  fraud,  which  the  courts  condemn. 
Z.  Wills  <8=»324(3)»Ev!dence  insuffieient  to  take  Issue  of  undue  toflaenoe  to 
ivory. 

Evidence  held  insufficient  to  take  to  the  Jury  issue  of  undue  .influence 
exercised  upon  testator  by  his  foster  daughter,  chief  beneficiary  of  his 
will,  showing  merely  that,  when  80  years  of  age  and  in  vigorous  health,  he 
had  gone  to  live  in  the  family  of  such  daughter,  so  that  direction  of  ver- 
dict for  proponent  was  proper. 

3.  Jury  ^=»150— Will  contestant  waived  right  to  drawing  of  new  Jury  by 

failure  to  object. 

Where  a  second  contestant  appeared  in  proceeding  to  probate  a  will  and 
filed  petition,  thus  becoming  a  party,  the  Jury  was  present,  and  on  his 
petition  a  citation  was  issued  to  next  of  kin,  and  the  proceeding  ad- 
journed, and  he  raised  no  objection  to  the  Jury,  or  to  their  being  brought 
back,  he  waived  his  right  to  a  discharge  of  the  Jury  and  the  drawing  of  a 
new  Jury  in  his  presence. 

4.  Appeal  and  error  <S=^1045(1)— Whether  Jury  properly  impaneled  imoiA- 

tttial,  where  surrogate  took  case  from  Jury. 

Where  the  surrogate  took  the  case  from  the  Jury,  it  ig,  immaterial 
whether  the  Jury  was  properly  impaneled  or  not;  there  being  nothing  to 
submit  to  it. 

Eiley  and  Henry  T.  Kellogg,  JJ.,  dissenting. 

^ss^Voi  oUier  cases  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Appeal  from  Surrogate's  Court,  Saratoga  County. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  Wes- 
ley Hall,  deceased,  contested  by  Frank  Hall  and  George  D.  Hall. 
From  a  decree  of  the  Surrogate's  Court  on  the  verdict  of  a  jury  direct- 
ed by  the  court,  admitting  the  will  to  probate,  contestants  appeal.  -Af- 
firmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Edward  S.  Coons,  of  Ballston  Spa  (George  H.  Stenacher,  of  Sar- 
atoga Springs,  of  counsel),  for  appellant  Fra^  HaU. 

McKelvey  &  Stenacher,  of  Saratoga  Springs  (George  H.  Stenacher, 
of  Saratoga  Springs,  of  counsel),  for  appellant  George  D.  Hall. 

Leary  &  Fullerton,  of  Saratoga  Springs  (Walter  A.  FuUerton,  of 
Saratoga  Springs,  of  counsel),  for  respondent  Charles  B.  Kerwood. 

WOODWARD,  J..  A  fair  statement  of  the  facts  in  this  case,  which 
are  supported  by  evidence  rather  than  the  assertion  of  counsel,  leads 
irresistably  to  the  affirmance  of  the  decree  of  the  surrogate. 

Wesley  Hall  and  his  wife  never  had  any  children  of  their  own. 
Laura  Kerwood,  the  residuary  legatee  under  the  will  which  has  been 
probated,  was  taken  into  the  Hall  family  when  about  3  years  of  age. 
There  appears  to  have  been  some  pretense  at  adoption,  but  the  pro- 
ceeding was  informal,  and  whatever  papers  were  executed  were  de- 
stroyed by  Mrs.  Hall  before  her  death  in  1917.  Mrs.  Kerwood  was 
known  as  Laura  Hall,  and  lived  with  the  family  until  her  marriage, 
and  for  a  period  of  20  years.  Frank  Hall,  one  of  the  contestants,  in 
his  petition  to  intervene  on  the  ground  that  he  was  the  legatee  under 
former  wills,  says  that  her- 

''was  apprenticed  to  said  Wesley  HaU  by  the  superintendent  of  the  poor  of 
Saratoga  county  on  or  about  the  month  of  December,  1885,  at  which  time 
he  was  less  than  one  year  of  age,  and  was  reared  and  resided  with  said 
Wesley  Hall  and  his  wife,  Helen  Hall,  continuously,  untU  the  death  of  said 
Helen  Hall  on  or  about  the  14th  day  of  December,  1917;  Qiat  shortly  after 
her  death  your  petitioner  was  married,  and  the  said  Wesley  Hall  made  his 
home  with  petitioner  and  his  wife  until  on  or  about  October  20,  1018/* 

The  premises  occupied  by  the  Hall  family  consisted  of  two  parcels 
operated  as  one  farm.  Helen  Hall  appears  to  have  had  some  differ- 
ences with  Mrs.  Kerwood,  and  some  time  before  her  death  deeded  her 
portion  of  the  farm  to  the  contestant  Frank  HaH,  who  was  not  related 
to  her  in  any  way,  as  Mrs.  Kerwood  was  not.  Subsequent  to  the 
death  of  Helen  Hall,  and  while  Wesley  Hall  was  living  in  the  home 
of  Frank  Hall,  Wesley  Hall  deeded  his  portion  of  the  farm  to  Frank 
Hall,  the  latter  giving  back  a  purchase-money  mortgage  for  $1,500, 
and  Frank  Hall  and  his  wife  giving  a  joint  note  for  $3,000,  making 
the  consideration  for  the  farm,  including  some  personal  property, 
$4,500;  and  it  is  claimed,  and  this  is  perhaps  supported  by  slight  evi- 
dence, that  Wesley  Hall  did  not  intend  that  either  of  these  obligations 
was  to  be  paid.  Indeed,  at  the  time  this  deed  was  made,  there  were 
two  wills  of  the  said  Wesley  Hall,  in  which  Frank  Hall  was  named 
as  the  ultimate  owner  of  the  estate  of  Wesley  Hall.  But  Wesley  Hall 
appears  to  have  been  a  prudent  man,  and  he  took  the  obligations  of  this 
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foster  son  and  his  wife,  as  he  suggested,  for  the  purpose  of  protect- 
ing himself  if  an)rthing  happened  to  Frank  Hall. 
.  It  was  specially  urged  by  the  appellant*  that  there  was  an  agreement 
that  the  mortgage  for  $1,500  was  not  to  be  recorded;  but  it  appears 
from  the  appellant's  brief  that  the  mortgage  was,  in  fact,  recorded 
in  the  office  of  the  county  clerk  of  Saratoga  county  on  the  14th  day  of 
October,  1918,  six  days  before  the  testator,  for  reasons  wholly  unex- 
plained, left  the  home  of  Frank  Hall  and  went  to  live  in  the  home  of 
Mrs.  Kerwood.  The  appellant  asserts  in  various  ways  that  the  testa- 
tor was  kidnapped — that  he  was  not  permitted  to  go  back  to  the  home 
of  the  appellant;  but  there  is  absolutely  no  evidence  to  support  this 
assertion.  On  the  contrary,  it  appears  affirmatively  that  the  testator 
went  alone  to  the  office  of  his  former  attorney,  paid  a  small  bill  for 
past  services,  took  a  receipt  in  full  to  date,  asked  for  and  received  the 
two  previous  wills,  which  had  been  left  with  such  attorney,  and  went 
to  the  office  of  another  attorney,  and  asked  to  have  his  will  drawn; 
that  this  attorney  took  memoranda  of  the  matters  desired  to  be  in- 
cluded in  the  will,  and  subsequently  wrote  it  out;  that  the  testator 
came  back  into  the  office,  picked  out  his  own  witnesses,  and  executed 
the  will  in  conformity  to  all  the  requirements  of  the  statute,  and  was 
declared  by  his  witnesses  to  be  in  sQund  mind  and  competent  to  dis- 
charge the  duties  of  a  testator.  Of  course,  it  was  prudent  for  the  tes- 
tator to  record  this  mortgage  in  any  event;  it  was  necessary  to  his 
protection.  What  fact  or  facts  existed  to  call  for  the  recording  of  this 
mortgage  at  this  particular  time  are  not  disclosed — ^naturally  would 
not  be  by  the  appellant,  and  the  proponent  relied  upon  a  motion  for  a 
direction  by  the  court,  on  the  theory  that  no  case  had  been  presented. 
It  is  certainly  in  accord  with  reason,  and  requires  no  presumption  of 
crime,  to  take  the  view  that  the  testator  had  for  some  reason  con- 
cluded 'that  he  was  not  safe  with  the  unrecorded  mortgage.  When  the 
mortgage  was  recorded,  it  was  notice  to  the  world  that  the  testator 
intended  to  rely  upon  his  legal  rights,  and  it  is  highly  probable  that 
either  the  knowledge  of  this  recording,  or  the  circumstances  which 
induced  its  recording,  operated  as  the  moving  cause  of  the  change  of 
home  made  by  the  testator  on  the  20th  of  October,  six  days  later. 

To  assert  that  there  was  any  element  of  kidnapping  in  Wesley  Hall's 
going  to  the  home  of  his  foster  daughter  in  the  manner  described  by 
the  appellant's  witnesses  is  an  abuse  of  language  and  illy  calculated 
to  give  character  to  an  appeal.  It  is  highly  probable  from  the  testi- 
mony that  Wesley  Hall  thought  well  of  Frank  Hall ;  that  in  the  early 
stages  of  his  residence  with  the  latter  and  his  wife  he  received  proper 
treatment ;  that  at  the  time  of  making  the  deed  and  accepting  the  ob- 
ligations it  was  understood  that  the  testator  was  to  make  his  home 
with  Frank;  and  that,  there  being  no  need  for  the  money,  the  debt 
should  remain  uncollected,  to  be  extinguished  by  the  then  existing 
wills.  It  is  not  contended  that  there  was  such  a  contract — ^merely 
that  this  was  the  intention  of  the  testator  toward  his  foster  son ;  and 
the  theory  of  the  contestant  is,  not  that  the  testator  was  mentally 
incompetent,  or  that  the  will  of  January  9,.  1919,  under  which  Mrs. 
Kerwood  became  the  prindpal  legatee,  was  not  executed  with  all  the 
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forms  of  law,  but  that  there  was  undue  influeilce  exercised  upon  the 
testator  to  induce  him  to  change  his  will.  This  was  the  only  question 
the  contestant  asked  to  have  submitted  to  the  jury,  and  it  is  the  one 
question  as  to  which  it  may  be  confidently  asserted  there  was  no  evi- 
dence whatever. 

The  evidence  which  was  furnished  by  the  contestants  indicated  that 
there  had  been  an  estrangement  between  Wesley  Hall  and  Mrs.  Ker- 
wood.  Apparently  this  was  more  particularly  with  Mrs.  Hall,  shared 
in  some  measure  by  the  husband.  There  was  evidence  that  Wesley 
Hall  spoke  well  of  Frank  Hall  and  of  his  wife  in  the  summer  of  1918^ 
and  that  in  October  of  that  year  the  testator,  who  had  been  living 
with  Frank  Hall,  went  to  live  with  Mrs.  Kerwood.  Emma  Hall, 
Frank  Hall's  wife,  testifies  as  to  this  alleged  kidnapping  that-7- 

"On  Wednesday  he  [testator]  was  out  in  the  yard  and  Charles  Kerwood 
[Mrs.  Kerwood's  husband]  came  by ;  he  got  in  with  him.  This  was  in  the 
morning,  •  ♦  ♦  and  then  he  came  back  that  afternoon  and  spoke  about 
they  wanted  him  to  come  there  and  stay  with  them;  that  Mrs.  Kerwood 
wanted  him  to  come  up  there  and  stay.** 

Obviously,  up  to  this  point  there  was  no  kidnapping.  The  next 
day  the  testator  left  the  home  of  Frank  Hall,  .and  Mrs.  Frank  Hall 
continues  that  at  that  time  she  and  her  husband  were  in  the  orchard 
near  tiie  house  picking  apples ;  that — 

**Mrs.  Grundy  and  a  girl  they  had  working  for  them  ♦  ♦  ♦  drove  up. 
I  saw  the  rig  stop  at  our  house,  and  Wesley  Hall  came  out  of  the  house  and 
got  into  the  wagon.  But  we  didn't  know  he  was  going;  he  had  not  said  he 
was  going."  ^ 

[1,2]  This  is  the  strongest  testimony  adduced  in  support  of  the 
assertion  of  counsel  that  this  testator  was  kidnapped.  The  positive 
testimony  of  the  witnesses  is  that  the  testator  was  a  vigorous  man  of 
75  to  77  years  of  age ;  one  witness  expressing  a  vague  guess  that  he 
was  82.  A  wagon  in  charge  of  a  woman  and  a  girl  drives  up  to  the 
Hall  home  in  broad  daylight,  with  both  of  the  Halls  within  calling 
distance,  and  this  vigorous  old  man,  in  the  possession  of  all  his  facul- 
ties, comes  out  of  the  house  and  gets  into  the  wagon  and  goes  away,  and 
this  is  called  kidnapping.    Counsel,  after  quoting  this  testimony,  adds : 

"From  that  day  until  he  died  the  testator  stayed  at  the  Kerwood  farm" 

-—although  the  undisputed  evidence  is  that  he  was  at  various  places 
unattended  by  any  one  during  the  months  that  he  lived  at  the  Kerwood 
home,  and  not  a  syllable  of  evidence  is  adduced  that  Mrs.  Kerwood  or 
any  one  in  her  behalf  ever  made  a  suggestion  as  to  what  the  testator 
should  do  with  his  property.  We  are  asked  to  hold,  however,  that  the 
surrogate  erred ;  that  it  was  his  duty  to  permit  the  jury,  upon  this  kind 
of  evidence,  to  guess  that  he  was  improperly  influenced  in  the  making 
of  his  will.  Mrs.  Kerwood,  if  she  had  been  an  entire  stranger,  might 
have  induced  Wesley  Hall  to  come  to  her  home  to  live,  without  vio- 
lating any  rule  of  law  with  which  we  are  familiar.  She  might,  as  a 
stranger,  have  suggested  any  claims  to  his  bounty  which  might  occur 
to  her,  without  any  legal  transgression.  It  is  only  when  the  sugges- 
tion is  made  under  circumstances  which  in  law  are  deemed  to  operate 
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as  a  suppression  of  the  judgment  or  desires  of  the  testator,  and  to 
substitute  those  of  the  person  exercising  the  power,  that  there  is  that 
undue  influence  or  fraud  which  the  courts  condemn,  and  nothing  of  the 
kind  is  pointed  out  in  the  evidence  in  this  case.  The  testator  was 
so  clearly  competent  to  manage  his  own  affairs  that  the  contestants 
did  not  suggest  that  there  was  any  question  for  the  jury  upon  this 
point. 

There  was  no  legal  objection  to  a  reconciliation  between  Mrs.  Ker- 
wood  and  the  testator,  who  had  occupied  the  relation  of  a  father  to 
her  for  many  years.  The  testator  was  called  for  by  the  husband  of 
Mrs.  Kerwood,  whether  by  appointment  or  not  does  not  appear;  he 
went  to  the  Kerwood  home  in  the  morning,  and  returned  in  the  after- 
noon, and  the  next  day  he  was  called  for  by  two  women,  and  came 
out  of  the  house,  and  went  away.  There  is  not  the  slightest  evidence 
that  he  was  confined  to  the  home  of  the  Kerwoods,  or  that  any  one 
ever  attempted  to  regulate  his  goings  or  comings,  or  the  disposition  of 
his  property.  He  transacted  methodically  all  the  business  in  connec- 
tion with  tfie  retiring  of  the  previous  wills  and  the  making  of  the 
one  in  controversy  without  assistance  from  any  one  outside  of  a  thor- 
oughly reputable  lawyer  of  his  own  choosing,  and  until  the  law  as  we 
now  understand  it  has  given  place  to  a  new  standard  of  dealing  with 
the  estates  of  deceased  persons,  the  ruling  of  the  surrogate,  refusing 
to  permit  the  jury  to  guess  upon  the  question  of  fraudulent  influ- 
ence, must  stand.  "It  is  true,"  say  the  court  in  Matter  of  Ruef,  180 
App.  Div.  203,  204,  167  N.  Y.  Supp.  498,  499,  "that  the  evidence  is 
consistent  with  the  hypothesis  that  the  chief  beneficiary  induced  the 
will  by  vmdue  influence;  but  it  does  not  support  such  inference,  for 
the  evidence  is  not  inconsistent  with  the  assumption  that  the  will 
expressed  the  testator's  own  voluntary  intent.  An  inference  of  undue 
influence  cannot  be  reasonably  drawn  from  circumstances  when  they 
are  not  inconsistent  with  a  contrary  inference" — and,  quoting  from  an 
English  case,  it  is  said  that  "it  must  have  been  shown  that  such  coer- 
cion, duress,  or  domination  was  exercised  over  the  very  testamentary 
act  itself."  Continuing,  the  court,  after  pointing  out  on  high  au- 
thority that  the  burden  of  proof  of  undue  influence  in  a  will  contest 
rests  on  the  contestant  and  does  not  shift,  says : 

"In  order  to  avoid  a  will  on  the  ground  of  undue  influence,  it  must  be  shown 
that  the  influence  exercised  amounted  to  a  moral  coercion,  which  restrained 
independent  action  and  destroyed  free  agency,  or  which,  by  importunity 
which  could  not  be  resisted,  constrained  the  testator  to  do  that  which  was 
against  his  free  wiU  and  desire,  but  which  he  was  unable  to  refuse  or  too 
weak  to  resist." 

In  the  case  cited  the  testator  was  comparatively  helpless,  addicted  to 
the  use  of  liquor,  blind  and  much  enfeebled;  but  the  court  sustained 
the  surrogate  in  directing  a  verdict  upon  the  question  of  undue  influ- 
ence, and  that  must  be  the  determination  in  this  case.  See  Matter  of 
Nelson,  97  App.  Div.  212,  217,  89  N.  Y.  Supp.  865,  and  authorities 
there  cited.  The  mere  fact  that  a  vigorous  man  of  80  years  of  age, 
more  or  less,  lives  in  the  family  of  his  foster  daughter  and  makes 
her  the  chief  beneficiary  of  his  will,  contrary  to  a  previously  ex- 
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pressed  purpose,  docs  not  give  rise  to  an  issue  of  undue  influence, 
and  the  surrogate  was  clearly  right  in  his  disposition  of  the  case. 

[3]  August  19th  George  D.  Hall  appeared  in  this  proceeding  and 
filed  his  petition.  He  thus  became  a  party  to  this  proceeding.  The 
jury  was  then  present.  On  his  petition  a  citation  was  issued  to  the 
next  of  kin,  and  the  proceeding  adjourned.  He  made  no  objection  to 
the  jury  or  to  their  being  brought  back.  Had  he  objected,  that  jury 
could  have  been  discharged,  and  a  new  jury  drawn  in  his  presence. 
This  constituted  a  waiver. 

[4]  The  surrogate  having  taken  the  case  from  the  jury,  it  is  en- 
tirely immaterial  whether  the  jury  was  properly  impaneled  or  not; 
there  being  nothing  to  submit  to  it.  The  decree  of  the  surrogate  should 
be  affirmed,  with  costs. 

Decree  affirmed,  with  costs. 

JOHN  M,  KELLOGG,  P.  J.,  and  COCHRANE,  J.,  concur. 

KILEY,  J.  (dissenting).  I  dissent,  upon  the  ground  that  the  filing 
of  a  new  petition  and  asking  for  a  jury  upon  his  initiative  was  a  new 
proceeding.  George  D.  Hall  had  no  notice  of  the  drawing  of  a  jury  as 
provided  under  section  2540  of  the  Coder  of  Civil  Procedure.  He  could 
not  be  forced  to  trial  before  a  jury  drawn  in  another  proceeding;  he 
never  had  any  notice  as  provided  under  section  2540  of  the  Code  of 
Civil  Procedure,  and  no  order  was  made  as  required  by  sections  2538 
and  2540  of  the  Code  by  the  surrogate  in  his  proceeding. 

HENRY  T.  KELLOGG,  J.,  concurs. 


VILLAGE  OF  WARSAW  et  al.  v.  PAYILION  NATURAL  OAS  CO. 
VILLAGE  OF  PERRY  et  aL  v.  SAME. 

(Supreme  CJourt,  Special  Term,  Brie  County.    October  30,  1920.) 

1.  Parties  <&=s>95(7)— Court  may  gpnuit  motion  to  amend  sommoiiB  and  pro- 

eeedings  by  strikiog  out  mlsjoined  parties. 

Where  there  is  a  misjoinder  of  plaintiffs,  the  court  has  the  power  to 
grant  a  motion  to  amend  the  summons  and  all  proceedings  by  striking  out 
some  of  the  plalntifTs;  but,  that  such  proceedings  may  be  orderly,  the 
relief  should  be  obtained  upon  a  motion  to  the  Special  Term. 

2.  Parties  ^=»95(1)— On  sustaining  demurrer  for  mfsjoinder  of  plaintiffs, 

leave  will  he  given  to  amend. 

On  sustaining  a  demurrer  for  misjoinder  of  plaintiffs,  leave  will  be 
given  to  plaintiffs  to  amend,  or  to  apply  to  Special  Term  for  such  re- 
lief as  plaintiffs  may  be  advised;  complaint  to  be  dismissed  in  default 
of  such  amendment  or  application. 

3.  Action  4;==>3S(6) — Complaint  to  enjoin  violation  of  contract  as  to  rates 

held  to  state  one  cause  of  action. 

A  complaint  to  enjoin  a  gas  company  from  violating  its  contract  in- 
cluded in  a  franchise,  both  in  respect  to  the  municipal  rate  and  the  citi- 
zen's rate,  stated  but  one  cause  of  action. 

^SDFor  other  cases  see  same  topic  &  KBT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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4.  Action  ^=»48(8)*-Caase8  of  aetloii  arkinff  out  of  same  truisactioii  properijr 

indiided  in  one  complaint 

Assuming  that  a  complaint  to  enjoin  a  gas  company  from  violating  its 
contract,  included  in  a  franchise  in  respect  to  the  municipal  rate  and  to 
the  citizen's  rate,  contained  two  causes  of  action,  the  complaint  would  not 
be  demurrable,  since  both  causes  of  action  arise  out  of  the  same  trans- 
action. 

5.  Gas  <&»14(1)  ^Public  Service  Commissions  Law  held  not  to  oust  Jorfsdio- 

tlon  of  court. 

There  Is  nothing  in  the  Public  Service  Ck)mmissions  Law  which  abro- 
gates, in  and  of  itself,  franchise  provisions  as  to  rates  for  gas,  although 
the  Legislature  has  delegated  that  power  to  the  Public  Service  Commis- 
sion, and  until  the  Public  Service  Commission  acts  a  gas  company  must 
comply  with  the  provisions  of  its  own  contract  embodied  in  a  franchise, 
and  to  enforce  compliance  therewith  a  court  has  Jurisdiction  of  an  injunc- 
tion suit. 

6.  Abatement  and  revlTal  ^=»5— Proceeding  before  Public  Service  Commis- 

sion not  pending  ''action**  under  statute. 

A  proceeding  before  the  Public  Service  Commission  by  petition,  in- 
stituted to  obtain  authority  to  increase  gas  rates,  is  not  an  "action,"  with- 
in the  meaning  of  Code  Civ.  Proc.  {  488^  subd.  4,  or  section  3333,  under 
which  pendency  of  another  action  is  a  ground  for  demurrer. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Action.] 

7.  Abatement  and  revival  4^5-^Pendeney  of  proceeding  for  Increaaed  gas 

rates  no  ground  for  demurrer  to  injunction  suit. 

A  proceeding  before  the  Public  Service  Commission  to  obtain  authority 
to  increase  gas  rates  does  not  constitute  an  action  for  injunctive  relief, 
and  an  order  of  the  commission,  if  valid,  does  not  become  effective,  ex- 
cept by  action  In  the  Supreme  Court,  and  hence  the  pendency  of  such  a 
proceeding,  assuming  it  to  be  an  action,  within  the  meaning  of  Code  Civ. 
Proc.  §  488,  subd.  4,  could  not  be  set  up  as  a  ground  of  demurrer  in  an 
action  against  the  gas  company  to  enjoin  it  from  violating  its  contract  in- 
cluded in  a  franchise  fixing  gas  rates. 

Actions  by  tiie  Village  of  Warsaw  and  Clayton  O.  Gallett  and  others, 
as  trustees  thereof,  and  by  the  Village  of  Perry,  and  Williaip  S.  San- 
ford  and  others,  as  trustees  thereof,  against  the  Pavilion  Natural  Gas 
Company.  On  demurrers  by  the  defendant,  brought  on  for  argument 
as  contested  motions.    Demurrers  sustained. 

See,  also,  111  Misc.  Rep.  565,  182  N.  Y.  Supp.  73. 

Arthur  E.  Sutherland,  of  Rochester,  and  Clarence  H.  Greff,  of  War- 
saw, for  plaintiffs. 
James  M.  E.  O'Grady,  of  Rochester,  for  defendant 

SEARS,  J.  The  defendant  has  demurred  to  the  complaint  in  each 
case  on  five  grounds,  as  follows:  (1)  That  the  court  has  no  jurisdic- 
tion of  the  subject  of  the  action.  (2)  That  there  is  another  action  pend- 
ing- (3)  That  there  is  a  misjoinder  of  plaintiffs.  (4)  That  two 
causes  of  action  are  improperly  united.  (5)  That  the  complaint  does 
not  state  a  cause  of  action. 

[1,2]  The  demurrers  before  the  court  are  in  all  respects  simi- 
lar to  a  demurrer  filed  bv  this  defendant  in  an  action  brought  by  the 
village  of  Mt.  Morris  (183  N.  Y.  Supp.  792),  and  I  find  myself  in  full 

^=:»Fot  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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accord  with  the  decision  made  by  Mr.  Justice  Thompson  in  that  case. 
The  demurrer  to  the  complaint  must  be  sustained  on  the  third  ground 
mentioned,  for  the  reasons  stated  in  his  opinion.  The  court  seems 
to  have  power  to  grant  a  motion  to  amend  the  summons  and  all  pro- 
ceedings by  striking  out  the  trustees  as  plaintiffs.  Town  of  Palatine 
V.  Canajoharie  Water  Supply  Co.,  116  App.  Div.  530,  101  N.  Y.  Supp. 
810.  That  the  proceedings  may  be  in  all  respects  orderly,  this  relief 
should  be  obtained  upon  a  motion  to  be  made  by  the  plaintiffs  to  the 
special  term.  Following  the  practice  laid  down  in  Town  of  Palatine 
V.  Canajoharie  Water  Supply  Co.,  184  N.  Y.  582,  77  N.  E.  1197,  the 
demurrers  are  sustained,  with  costs,  for  misjoinder  of  parties  plaintiff, 
with  leave  to  the  plaintiffs  to  amend  the  complaints,  or  to  apply  to 
Special  Term  for  such  relief  as  they  may  be  advised,  such  amendments 
or  such  applications  to  be  made  within  20  days,  and  in  default  of  such 
amendments  or  applications,  the  respective  complaints  are  dismissed, 
with  costs. 

[3,  4]  As  to  the  fourth  ground,  but  one  cause  of  action  is  stated 
in  each  complaint,  namely,  to  enjoin  the  defendant  from  violating  its 
contract  included  in  the  franchise  involved  in  each  particular  case; 
but,  even  if  it  should  be  deemed  that  two  causes  of  action  were  stated, 
one  in  respect  to  the  municipal  rate,  and  the  other  in  respect  to  the 
citizens'  rate  (Matter  of  International  R.  Co.  v.  Rann,  224  N.  Y.  83, 
120  N.  E.  153),  both  causes  of  action  would  seem  to  arise  out  of  the 
same  transaction,  and  therefore  to  be  properly  united. 

[B]  As  to  the  first  and  fifth  grounds  of  demurrer,  I  am  in  full  ac- 
cord with  the  views  stated  by  Mr.  Justice  Wheeler  in  these  cases  (111 
•  Misc.  R.  565,  182  N.  Y.  Supp.  73),  by  Mr.  Justice  Kelly  in  Town  of 
North  Hempstead  v.  Public  Service  Corporation  of  Long  Island,  193 
App.  Div.  224,  183  N.  Y.  Supp.  788,  and  by  Mr.  Justice  Scudder  in  Vil- 
lage of  Freeport  v.  Nassau  &  Suffolk  Lighting  Co.,  HI  Misc.  R. 
671, 181  N.  Y.  Supp.  830.  There  is  nothing  in  the  Public  Service  Com- 
missions Law  which  abrogates,  in  and  of  itself,  the  franchise  provi- 
sions, although  the  Legislature,  under  the  police  power,  doubtless  has 
authority  to  abrogate  them,  and  has  delegated  that  power  to  the  Public 
Service  Commission.  People  ex  rel.  South  Glens  Falls  v.  Public  Serv- 
ice Commission,  225  N.  Y.  216,  121  N.  E.  777,^  But,  until  the  Public 
Service  Commission  acts,  the  defendant  must  comply  with  the  provi- 
sions of  its  own  contract,  embodied  in  the  franchise.  The  reasons  for 
this  view  are  so  fully  stated  in  the  three  opinions  above  referred  to 
that  a  statement  of  my  views  would  be  a  mere  repetition.  This  involves 
a  disagreement  with  the  opinion  of  Mr.  Justice  Hinman,  expressed  in 
Public  Service  Commission,  Second  District,  v.  Pavilion  Natural  Gas 
Co.,  Ill  Misc.  R.  692,  182  N.  Y.  Supp.  55,  but,  with  all  deference  to 
him,  my  judgment,  as  well  as  authority,  leads  me  to  the  conclusion 
stated. 

[8,  7]  As  to  the  second  ground  of  demurrer,  that  another  action  is 
pending,  neither  complaint  discloses  any  oiher  action  between  the 
same  parties  for  the  same  relief.  The  proceeding  before  the  Public 
Service  Commission,  begun  by  the  petitions  verified  August  8th,  was 
instituted  to  obtain  from  the  Public  Service  Commission  the  authority 
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to  increase  the  rate  in  accordance  with  the  South  Qens  Falls  Case, 
and  tffis  proceeding  is  not  an  "action,"  within  the  meaning  of  section 
488,  subd.  4,  of  the  Code  of  Civil  Procedure.  Code  of  Civil  Procedure, 
§  3333;  People  ex  rel.  Watt  v.  Zucca,  160  App.  Div.  578,  145  N.  Y. 
Supp.  754.  Nor  does  the  proceeding  before  the  Public  Service  Com- 
mission, in  which  the  order  attached  to  the  complaint  in  the  Warsaw 
Case  was  made,  constitute  an  action  for  injunctive  relief;  assuming 
that  that  order  is  valid,  an  action  or  proceeding  in  the  Supreme  Court 
would  have  to  be  instituted  to  render  it  effective. 

For  these  reasons,  the  demurrers  are  sustained,  but  only  on  the 
ground  first  mentioned. 


(Ids  App.  Dlv.  428) 

EIPSTEIN  T.  UnfiRBEXiOVSKT  et  aL 

(Sapiieme  Oonrt,  Appellate  Division,  Second  Department    October  8,  1020.) 

L  PerpeluitlM  <&=s>6 (10)— Trust  held  iiolM»  suspend  the  power  of  alienation. 

Testamentary  trust. for  benefit  of  two  of  testator's  children,  providing 
for  conveyance  to  named  persons  on  their  payment  of  specified  amount  to 
tmstees  within  90  days  after  the  youngest  of  such  beneficiaries  shaU  have 
reached  the  age  of  21  years,  and  providing  for  division  of  property  be- 
tween beneficiaries  on  faUure  of  such  devisees  to  pay  required  amount 
to  trustees,  held  not  to  unlawfully  suspend  the  power  of  aUenation,  under 
Real  Property  Law,  {  42,  and  Oode  Civ.  Proc.  {  2357,  since  the  benefi- 
ciaries and  devisees  could  lawfully  Join  in  deed,  which  would  effectively 
pass  title,  and  since  trustees  would  have  the  power  to  convey. 
2.  Perpetuities  <d=>6 (4)— Testamentary  trust  hdd  not  Told  for  failure  to  pro- 
vide for  disposal  of  corpus  on  deaili  of  one  oi  the  beneficiaries. 

Testamentary  trust  for  benefit  of  testator's  two  minor  chUdren,  provid- 
ing for  conveyance  to  named  persons  on  their  payment  of  specified  amount 
to  trustees  within  90  days  after  youngest  of  such  children  shall  have 
reached  majority,  and  providing  that  such  amount,  or  ou  nonpayment 
thereof  the  land  itself,  should  be  divided  between  the  children  and 
that  on  death  of  either  the  whole  should  pass  to  the  survivor,  held  not 
void  for  failure  to  provide  for  disposal  of  corpus,  in  the  event  of  the 
death  of  youngest  chUd  before  he  shall  have  reached  his  nuijority,  since 
his  death  after  other  child  became  of  age  would  end  the  trust,  and  lila 
death  prior  thereto  would  leave  other  child,  as  survivor,  to  take  the 
whole,  and  at  her  majority  would  terminate  the  trust 
8.  Perpetuities  ^=»9(7)— Trust  providing  for  Illegal  accumulations  of  in- 
eome  not  Illegal,  except  as  to  accumulation  beyond  beneficiary's  minority- 
Trust  providing  for  accumulation  of  income  for  beneficiary  for  6 
years  after  she  reached  21  years  of  age  is  illegal  only  as  to  the  accumu- 
lations beyond  her  minority,  under  Real  Property  Law,  |  61,  subd.  8,  and 
such  incidental  accumulation  may  be  eliminated  vrithout  avoiding  the 
trust 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Annie  Epstein  against  Rebecca  Werbelovsky  and  others. 
Judgment  for  plaintiff  (108  Misc.  Rep.  214,  177  N.  Y.  Supp.  554),  and 
defendant  Abraham  Werbelovsky  and  certain  other  defendants  appeal. 
Reversed  and  dismissed. 

See,  also, App.  Div.  — ,  184  N.  Y.  Supp.  919. 

Appeal  from  a  Judgment  in  partition,  entered  in  the  Kings  county  clerk's 
office  on  October  31,  1919,  upon  the  findings  and  decision  of  the  court  at  Spe- 
cial Term,  in  which  it  was  held  that,  excepting  directions  to  pay  debts  and 

^s»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 

Digitized  by  VjOOQlC 


Sup.  Ct.)  SP8TSIK  V.  WEBBXLOYSKT  331 

(184  N.T.S.) 

legacies,  the  deceased  had  died  intestate.  The  will  had  before  been  admitted 
to  probate  after  a  contest  Epstein  v.  Werbelovsky,  167  App.  Div.  942,  152  N. 
Y.  Supp.  1109;  Id.,  219  N.  Y.  658,  114  N.  B.  1066.  In  the  present  case  the 
conrt  at  Special  Term  had  held  invalid  the  trust  provisions  set  out  in  the  third 
paragraph  of  the  will.  Certain  Brooklyn  real  estate  was  put  in  trust  for  the 
benefit  of  the  younger  cEQldren,  Howard  and  Tessie,  to  be  paid,  with  all  the 
accumulations  of  interest  thereon,  when  the  younger  of  them  shall  have  reach- 
ed the  age  of  21  years,  when  there  should  be  an  equal  division  between  them. 
The  will  then  provided: 

"When  Qie  younger  of  my  said  two  children  shall  have  reached  the  age  of 
twenty-one  years,  then  I  direct  the  Trustees  herein  named,  to  convey  the 
said  premises  No.  76  Graham  avenue  and  No.  60-62  Moore  street  to  my  three 
sons  Charles  Werbelovsky,  Abraham  Werbelovsky  and  Benjamin  Werbelovsky 
or  to  such  of  them  as  may  be  Uving,  provided  that  my  said  sons  shall  pay 
to  such  trustees,  as  consideration  for  such  conveyance,  the  siun  of  twenty-five 
thousand  (|25,000)  dollars  over  and  above  the  present  mortgage  liens  on  said 
premises;  and  on  such  payment  being  made  my  sons  shall  become  the  abso- 
lute owners  of  said  premises.  If  my  said  sons  shall  faU  to  make  such  pay- 
ment within  ninety  days  after  the  younger  of  my  said  two  children  Howard 
Werbelovsky  and  Tessle  Werbelovsky  slmll  have  reached  the  age  of  twenty- 
one  years,  then  I  direct  that  my  trustees  shall  convey  the  said  premises  to 
said  Howard  Werbelovsky  and  Tessie  Werbelovsky,  or  to  the  survivor  of 
them,  if  one  be  dead,  to  be  their  own  property  absolutely  and  forever,  without 
conditions  or  limitations  of  any  kind  to  be  held  by  them  as  tenants  in  com- 
mon share  and  share  alike. 

"Should  both  my  said  son  Howard  and  my  daughter  Tessle  die  before  reach- 
ing the  age  of  twenty-one  years,  then  the  said  trust  hereby  created  shall  at 
once  cease  and  determine,  and  the  said  real  property,  in  such  case  I  give  devise 
and  bequeath  to  my  son  Abraham  Werbelovsky,  Oharles  Werbelovsky  and 
Benjamin  Werbelovsky  to  be  equally  divided  between  them,  share  and  share 
alike,  absolutely  without  conditions  or  limitations  of  any  kind. 

"If  my  said  sons  shall  exercise  the  right  hereby  granted  to  them,  and  shall 
purchase  the  real  property  hereinbefore  described  for  the  consideration  herein 
fixed  and  shall  pay  to  the  said  trustees  said  sum  of  twenty-five  thousana 
(1^25,000)  dollars,  then  my  said  trustees  shall  divide  said  sum  between  my  two 
children  Howard  Werbelovsky  and  Tessie  Werbelovsky,  equally  share  and 
share  alike.  But  if  one  of  mj'  said  two  children  shall  be  dead,  then  said  entire 
amount  shall  go  and  be  payable  to  the  survivor." 

The  conclusion  that  this  trust  was  invalid  was  based  upon  (1)  the  90-day 
interval  for  the  option  to  purchase;  also  (2)  from  an  inference  that,  if 
Howard  died  before  21  and  Tessie  should  live,  the  corpus  would  be  left  unpro- 
vided for.  The  testamentary  dispositions  were  therefore  set  aside,  and  a  par- 
tition sale  directed.  Reported  108  Misc.  214,  177  N.  Y.  Supp.  554.  The  execu- 
tors, and  the  defendants  Sarah,  Bessie,  and  Lillian  Werbelovsky,  appealed  to 
this  court 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Willard  Bartletl,  of  New  York  City,  for  appellants. 
Louis  J.  Altkrug,  of  Brooklyn,  for  respondent  Epstein. 
William  Lieberman,  guardian  ad  litem  (Louis  Marshall,  of  New  York 
City,  of  counsel),  for  respondents  Tessie  and  Howard  Werbelovsky. 

PUTNAM,  J.  The  main  purpose  of  this  trust  was  to  secure  to  these 
two  minors  the  income  of  this  property.  The  diflSculty  arises  "when 
the  younger  of  my  said  two  children  shall  have  reached  the  age  of 
twenty-one."    Then  the  trustees  are  to  sell  the  two  properties  in  fee 


Digitized  by 


Google 


332  184  NEW  YOBK  SUPPLEMENT  (Sup.  Ct. 

to  the  three  brothers  named.    The  90-day  option  was  regarded  as  con- 
stituting the  violation  of  the  rule  against  perpetuities. 

[1  ]  During  the  infancy  of  Howard,  the  younger  of  the  two,  there  is 
no  improper  suspension  of  the  power  of  alienation.  The  assumed  sus- 
pension is  upon  his  reaching  the  age  of  21.  Then  arises  this  option  to 
purchase  at  $25,000;  failing  this,  the  two  younger  children  (or  the 
survivor)  take  in  fee.  Hence,  on  Howard's  reaching  21,  he,  with  Tessie 
(who  would  be  older),  could  lawfully  join  with  the  brothers,  Charles, 
Abraham,  and  Benjamin,  in  giving  a  deed  which  would  effectively 
pass  title  in  fee  to  this  property.  The  grantors  would  be  all  of  adult 
age.  The  statute  which  provides  that  an  infant's  real  property  or  his 
interest  in  real  property  shall  not  be  sold,  contrary  to  the  provisions 
of  a  will  by  which  it  was  devised  (C.  C.  P.  §  2357),  would  not  apply 
after  the  parties  were  no  longer  infants.  The  trustees  have  the  power 
to  convey.  "The  absolute  power  of  alienation  is  suspended,  when  there 
are  no  persons  in  being  by  whom  an  absolute  fee  in  possession  can  be 
conveyed."  Real  Property  Law  [Consol.  Laws,  c.  50]  §  42.  Hence  it 
follows  that : 

"Where  there  are  living  parfies  who  have  unitedly  the  entire  right  of  own- 
ership, the  statute  has  no  application."  Williams  v.  Montgomery,  14S  N.  Y. 
619,  43  N.  B.  67;  Spitzer  v.  Spltzer,  38  App.  Div.  436,  66  N.  Y.  Supp.  470; 
WeUs  V.  Squires,  117  App.  Div.  504,  102  N.  Y.  Supp.  597;  Id.,  191  N.  Y.  529,  84 
N.  B.  1112;  Chaplin,  Suspension  of  Power  of  Alienation,  {{  39-43. 

[2]  The  suggestion  that  in  case  of  Howard's  death  the  corpus  of 
the  estate  is  not  provided  for  is  met  by  the  provision  that  on  the  death 
of  either  child  the  whole  passes  to  the  survivor.  Howard's  death  after 
Tessie's  majority,  therefore,  would  end  the  trust.  His  death  before 
Tessie  had  become  of  age  would  leave  her,  as  survivor,  to  take  the 
whole,  and  at  her  majority  terminate  the  trust 

[3]  However,  an  accumulation  of  income  for  Tessie  for  the  6  years 
after  she  should  reach  21  is  illegal.  But  that  is  void  only  as  to  accu- 
mulations beyond  her  minority  (Real  Property  Law,  §  61,  subd.  3), 
so  that  this  incidental  accumulation  may  be  eliminated  without  avoid- 
ing the  trust. 

I  therefore  advise  to  sustain  the  trust,  and  so  to  reverse  and  dismiss 
this  partition  suit,  with  costs  to  appellants  in  both  courts,  payable  out 
of  the  estate.    All  concur. 


(193  App.  Div.  698) 

MaeLE?AN  t.  J.  L.  MOTT  IRON  WORKS  et  al.,  and  four  other  cases. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    November  5,  1920.) 

Corporations  (&s»320(7)^-Allega4iiou  in  stodiholder^s  action  that  defendants 
are  in  exclusive  control  of  corporation  held  improperly  stricken. 

In  minority  stockholder's  action  against  defendants,  in  control  of  the 
corporation,  for  diversion  of  assets,  order  striking  from  complaint  allega- 
tion that  the  defendants  are  in  exclusive  control  of  the  corporations,  as 
irrelevant  and  immaterial,  held  erroneous,  though  such  allegation  was 
stated  As  a  reason  for  the  corporation's  refusal  to  bring  the  action; 
such  allegation  being  material  and  relevant  to  plaintiff's  right  of  recovery. 

Dowllng,  J.,  and  Clarke,  P.  J.,  dissenting. 
^=9For  other  caaes  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  it  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Actions  by  Marie  MacLean  against  the  J.  L.  Mott  Iroti  Works,  im- 
pleaded with  Jordan  L.  Mott,  III,  and  others,  against  the  J.  Lr.  Mott 
Iron  Works,  impleaded  with  Alexan5ier  B.  Halliday,  as  executor  of 
the  estate  of  John  Reid,  deceased,  against  the  J.  L.  Mott  Iron  Works, 
impleaded  with  Max  Goebel,  against  the  J.  L.  Mott  Iron  Works,  im- 
pleaded with  Edward  Hammann,  and  against  the  J.  L.  Mott  Iron 
Works,  impleaded  with  the  J.  L.  Mott  Company  and  another.  From 
otders  striking  out  a  part  of  a  paragraph  of  the  comidaiht  as  irrelevant 
and  immaterial,  plaintiff  appeals.    Reversed,  and  motions  denied; 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

Davis,  Donohue  &  Deitz,  of  New  York  City  (Robert  L.  Luce,  of 
New  York  City,  of  counsel),  for  appellant. 

Sheffield  &  Betts,  of  New  York  City  (James  R.  Sheffield,  of  New 
York  City,  of  counsel,  and  Abel  E.  Blackmar,  Jr.,  of  New  York  City, 
on  the  brief),  for  respondents. 

SMITH,  J,  The  facts  are  stated  in  the  opinion  of  Mr.  Justice 
DOWLING.  The  thirteenth  paragraph  of  the  complaint  includes  the 
allegation  of  a  demand  upon  the  corporation  to  bring  the  action  and 
its  refusal,  and  the  further  allegation  that  the  defendants  who  have 
acted  fraudulently  are  in  control  of  the  corporation.  It  is  true  that 
the  fact  stated  in  this  further  allegation  is  stated  as  a  reason  for  the 
refusal  of  the  corporation  to  sue.  To  my  mind  it  is  wholly  immaterial 
what  the  pleader  originally  ha<J  in  mind  when  he  thus  stated  the  fact. 
With  this  fact  alleged  in  the  complaint  there  can  be  no  doubt,  upon 
failure  to  prove  a  Hemand  and  refusal,  if  facts  are  proven  justifying 
this  allegation,  that  the  complaint  could  not  be  dismissed  on  the  ground 
that  the  action  was  improperly  brought  by  an  individual  stockholder. 
That  this  fact  is  stated  to  be  the  reason  for  the  refusal  of  the  cor- 
poration to  bring  the  action  is  probably  unnecessary,  but  to  strike  out 
the  all^ation  entirely  is  to  strike  out  an  allegation  in  the  complaint 
that  is  material  and  relevant  to  plaintiff's  right  of  recovery. 

For  this  reason,  the  motion  was  improperly  granted,  and  the  orders 
should  be  reversed,  with  $10  costs  and  disbursements,  and  the  motions 
denied,  with  $10  costs. 

LAUGHUN  and  GREENBAUM,  JJ.,  concur. 

BOWLING,  J.  (dissenting).  These  actions  arc  derivative  ones, 
hrdught  by  plaintiff,  a  stockholder  of  the  J.  L.  Mott  Iron  Works,  i|i 
her  own  behalf  and  for  the  benefit  of  all  other  stockholders  joining 
with  the  plaintiff  and  sharing  in  the  expenses.  The  actions  are  based 
upon  certain  acts  of  the  individual  defendants,  who  by  the  fifth  para- 
graph of  the  complaint  are  alleged  to  have  been  officers  or  trustees, 
directors,  and  trusted  employes  bf  the  corporation,  an^  as  such  prac- 
tically in  exclusive  control  of  its  management  and  policy  from  Janu- 
ary 1,  1880,  which  said  iacts^  improperly,  wrongfully,  and  fraudulently 
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performed,  and  in  breach  of  trust  and  in  direct  violation  of  their  fi- 
duciary relationship  to  the  corporation  and  its  stockholders,  resulted 
in  certain  large  credits  being  given  to  them  on  the  books  of  tiie  corpo- 
ration, aggregating  over  $700,000,  together  with  interest  thereon,  in 
addition  to  the  fixed  salaries  to  which  they  were  entitled,  which  said 
sums,  including  compound  interest,  have  been  withdrawn  by  these  in- 
dividuals from  the  treasury  of  the  corporation. 

The  thirteenth  paragraph  of  the  complaint,  which  is  attacked  in 
part  by  the  motion  herein,  is  as  follows : 

"TMrteenth.  The  plaintiff  brings  this  action  on  behalf  of  herself  and  aU 
other  stockholders  of  the  defendant  J.  L.  Mott  Iron  Works  similarly  situated. 
Plaintiff  has  made  a  demand  on  the  said  defendant  J.  L.  Mott  Iron  Works  to 
bring  an  action  for  the  relief  herein  sought  against  the  defendants,  bnt  the 
said  J.  L.  Mott  Iron  Works  has  neglected  and  refused  to  bring  this  action,  for 
the  reason,  as  your  plaintiff  believes,  that  the  individual  defendants,  or  some 
of  them,  constitute  or  absolutely  control  a  majority  of  the  board  of  directors 
of  said  J.  L.  Mott  Iron  Works,  and  the  defendants  therefore  are  in  fact  in 
control  thereof,  and  the  said  wrongful,  improper,  and  unauthorized  misappro- 
priation and  conversion  of  funds  from  said  J,  L.  Mott  Iron  Works  was  made 
by  those  who  were  and  now  are  in' absolute  control  of  every  act  of  the  board 
of  directors  and  trustees  of  said  Iron  Works;  that  the  directors  of  said  Iron 
Works  other  than  the  said  defendants  herein  who  are  directors  and  trustees 
were  dummies,  and  are  absolutely  controlled  by  said  individual  defendants 
herein,  and  said  defendants  will  not  bring  suit  against  themselves  for  an  ac- 
counting." 

The  part  of  this  paragraph  which  has  been  stricken  out  by  the  or- 
der appealed  from  is  all  after  the  words  "for  the  reason.*'  In  my  opin- 
ion, the  order  was  proper,  and  the  portion  eliminated  is  irrelevant  and 
immaterial,  and  forms  no  part  of  a  st^itement  ot  plaintiflF's  cause  of 
action.  That  cause  of  action  is  made  complete  by  the  allegation  that 
a  demand  was  made  on  the  corporation  that  an  action  be  brought  for 
the  relief  sought,  and  that  such  demand  was  refused.  On  this  branch 
of  the  case,  plaintiff  is  required  to  prove  no  more;  and  the  reasons 
which  plaintiff  thinks  (or  could  prove)  brought  about  the  refusal  are 
entirely  immaterial.  The  sole  effect  of  the  inclusion  of  such  an  alle- 
gation would  be  to  apparently  justify  the  introduction  of  proof  which 
might  be  highly  prejudicial  to  defendant,  without  aflFording  any  legal 
support  for  plaintiflF's  recovery. 

It  is  sought  to  justify  the  inclusion  of  the  matter  stricken  out,  upon 
the  ground  that  plaintiff  has  the  right  to  plead  both  an  actual  and  a 
virtual  refusal  by  the  corporation  to  bring  this  action.  I  do  not  ques- 
tion plaintiff's  right  to  have  pleaded  an  alternative  state  of  facts ;  that 
is,  that  a  demand  was  actually  made  upon  the  corporation  to  bring 
a  suit,  followed  by  an  actual  refusal;  but  that,  if  such  demand  was 
for  any  reason  informal,  insufficient,  or  ineflfective,  in  any  event  the 
making  of  a  demand  would  have  been  futile,  because  the  same  per- 
sons were  in  office  as  directors  who  had  perpetuated  the  wrong,  where- 
fore it  would  have  been  quite  useless  to  ask  them  to  bring  action  against 
themselves  as  wrongdoers. 

But  that  is  neither  the  purpose,  form,  nor  effect  of  the  present  alle- 
gation. The  thirteenth  paragraph,  in  my  opinion,  sets  forth  only  an 
actual  demand,  followed  by  aa  actual  refusal ;  and  the  words  stricken 
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out  by  the  orders  appealed  from  set  forth  only  the  reasons  for  that  ac- 
tual refusal,  whicdi  are  quite  immaterial,  and  do  not  set  forth  the  rea- 
sons which  would  excuse  the  failure  to  make  an  actual  demand. 

The  tl-ders  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements. 

ChARKt,  P.  J.,  concurs. 


(193  App.  Div.  671) 

ZAISS  ▼.  GEORGE  C.  HEIMEBDINGEB  CO. 

(Supreme  Conrt,  Appellate  DlylsioD,  First  Department.    November  5,  1920.) 

Camracto  «»>385(2).-0«iDplaiiil  allagiiiv  tlmt  pUOnftiff  has  **M]y  and  entire- 
ly^ perf omed  held  tmnilBdent. 

Though  by  Oode  Civ.  Proc.  f  038,  it  is  made  nnuecesBary  for  plaintiff  to 
plead  the  facta  constipating  performance  of  the  contract  on  which  he  sues, 
he  must  allege  generally  that  he  has  ''duly"  perfonned  all  the  conditions 
of  the  contract  to  be  performed  by  him,  and  iin  allegation  that  he  has  per- 
formed the  contract  sued  on  fully  and  entirely,  complying  with  all  condi- 
tions on  his  part  to  be  performed,  is  insufBcient,  in  its  fkilure  either  to 
allege  the  facts  constitntlng  performance  or  to  comply  with  section  533. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Eugene  Zaiss  against  the  George  C.  Heimerdinger  Com- 
pany. From  an  order  denyine  defendant's  motion  for  judgment  on 
the  pleadings,  it  appeals.  Order  reversed,  and  motion  granted,  with 
leave  to  plaintiff  to  serve  amended  complaint. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Milton  Mayer,  of  New  York  City  (Goodman  Block,  of  -New  York 
City,  on  the  brief),  for  appellant 
Frederic  S.  Bamum,  of  Brewster,  for  respondent 

PER  CURIAM.  While  we  agree  with  the  Special  Term  that  the 
contract  sued  upon  was  not  within  the  statute  of  frauds,  we  think  the 
complaint  was  defective  in  failing  properly  to  allege  performance  of 
the  contract  on  the  part  of  the  plaintiff.  The  allegation  is  that  **plain- 
tiff  *  *  *  has  performed  the  same  fully  and  entirely,  complying 
with  all  the  conditions  on  his  part  to  be  performed."  By  section  533  of 
the  Code  of  Civil  Procedure  it  is  made  unnecessary  to  plead  the  facts 
constituting  performance,  but  the  party  must  allege  generally  that  he  has 
"duly"  performed  all  the  conditions  of  the  contract  on  his  part  to  be 
perfonned.  This  word  has  been  held  to  be  one  of  substance,  and  not  of 
form.  Clemens  v.  American  Fire  Insurance  Co.,  70  App.  Div.  435,  75 
N.  Y.  Supp.  484;  Gansevoort  Bank  v.  Empire  State  Surety  Co.,  117 
App.  Div.  455,  102  N.  Y.  Supp.  544;  Hilton  &  Dodge  Lumber  Co. 
V.  Sizer  &  Co.,  137  App.  Div.  661,  122  N.  Y.  Supp.  306. 

For  failure,  therefore,  either  to  allege  the  facts  constituting  per- 
formance or  to  comply  with  section  533  of  the  Code  of  Civil  Procedure, 
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the  plalntiflf's  complaint  is  defective,  and  the  order  shouki  therefore  be 
reversed,  with  $10  costs  and  disbursements,  and  the*  motion  granted, 
with  $10  costs,  with  leave,  however,  to  the  plaintiff  to  serve  an  amend- 
ed complaint  upon  payment  of  said  costs,  ♦ 


OROBER  T.  KKNT  AVE.  WRECKING  CO^  Lne,,  et  al. 

CSupreme  Ck>tirt»  Special  Term,  New  York  County.    June  14, 1920.) 

Sales  <&s»396<— Complaint  praying  recovery  of  payment  in  excess  of  merdian- 
dise  delivered  held  insufficient. 

Wliere  a  complaint,  in  an  action  to  recover  amount  paid  a  seller  in  ex- 
cess of  merchandise  delivered,  alleged  a  contract  between  plaintiff  and 
defendant  corporation,  ^nd  a  copy  of  the  contract  annexed  to  the  com- 
plaint showed  a  contract  between  defendant  and  the  plaintiff  and  an- 
other as  purchasers,  the  complaint  was  insufficient,  where  it  alleged  that 
no  payment  had  hfien  made  nor  merchandise  delivered  to  the  plaintiff, 
without  alleging  that  there  had  not  been  such  payment  or  delivery  to 
plaintiff's  co-contractor. 

Action  by  Max  Grober  against  the  Kent  Avenue  Wrecking  Company, 
Incorporated,  and  others.  On  motion  by  defendant  for  judgment  on 
the  pleadings.    Motion  granted,  with  leave  to  plaintiflf  to  amend. 

Jacob  S.  Herman,  of  New  York  City,  for  the  motion. 
Kombluth  &  Pollock,  of  New  York  City  (Joseph  Cans,  of  New  York 
City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  defendants,  after  answering,  move  for  judg- 
ment on  the  pleadings  dismissing  the  complaint.  The  question  is 
whether  the  complaint  states  a  cause  of  action.  It  alleges  an  agree- 
ment entered  into  between  the  plaintiff  and  the  defendant  corporation, 
and  annexes  to  the  complaint  a  copy  of  that  contract.  The  copy 
shows  that  the  agreement  was  made  by  the  defendant  corporation, 
not  with  the  plaintiff  alone^  but  with  the  plaintiff  and  one  Samuel 
Bleich;  both  being  recited  m  the  contract  as  the  parties  designated 
as  the  purchasers,  and  the  defendant  corporation  being  designated  as 
the  seller.  The  contract  is  signed  by  all  three  parties.  It  may  be  re- 
marked, in  explanation  of  the  presence  of  the  two  additional  de- 
fendants, that  they  are  made  such  because  of  their  guaranty  of  per- 
formance on  the  purchaser's  part. 

The  complaint,  as  before  stated,  alleges  an  agreement  between  the 
plaintiff  and  the  defendant  corporation,  and  that  the  plaintiff  paid 
to  the  defendant  corporation  certain  sums  of  money,  and  was  entitled 
to  credits  in  a  sum  in  excess  of  the  merchandise  delivered  to  him  by 
that  corporation  in  a  sum  specified.  It  further  alleges  that,  although 
the  plaintiff  has  duly  demanded  of  the  defendants  the  sum  so  overpaid 
to  the  corporation,  no  part  thereof  has  been  paid,  nor  has  any  mer- 
chandise been  delivered  to  the  plaintiff.  It  is  further  alleged  that 
the  plaintiff  has  duly  performed  all  the  terms  and  conditions  of  the 
contract  on  his  part  to  be  performed. 
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Conceding,  for  the  purposes  of  the  argument,  that,  as-  the  matter  is 
presented,  the  defendaiits  are  not  in  a  position  to  take  advantage  of  the 
objection  that  there  is  a  defect  of  parties  plaintiflF  (sections  488,  499, 
Code  of  Civil  Procedure),  it  is  nevertheless  the  fact,  as  I  regard  the 
complaint,  that  the  allegations  are  insi^fficient,  considered  strictly  as 
allegations.  In  Jhe  first  place,  in  the  body  of  the  complaint  a  contract 
is  alleged  between  the  defendant  corporation  and  the  plaintiff ;  where- 
as, the  copy  of  the  contract  annexed  to  the  complaint  shows  a  contract 
between. that  corporation  and  the  plaintiff  and  another.  This  might  be 
disregarded,  however,  were  it  not  for  the  failure  of  the  complaint  to 
be  sutedently  comprehensive  in  its  allegations  to  embrace  both  the 
plaintiff  and  his 'co-contractor,  as,  for  example,  where  it  is  alleged  that 
no  payment  has  been  made  nor  merchandise  delivered  to  the  plain- 
tiff, without  alleging  that  there  has  not  been  such  payment  or  de- 
livery to  the  plaintiff's  co-contractor.  A  similar  failure  appears  in 
the  allegation  that  the  plaintiff  has  duly  perf onned  all  the  conditions  on 
his  part  to  be  perfprmed,  without  stating  performance  of  all  the  condi- 
tions to  be  performed  either  by  him  or  his  co-contractor. 

f'OT  the  reasons  stated,  I  think  the  complaint  should  be  pronounc- 
ed insufficient,  and  the  defendants'  motion  granted,  with  $10  costs, 
but  with  leave  to  the  plaintiff  to  amend  his  complaint  within  20  days 
after  service  of  a  copy  of  the  order  to  be  entered  hereon,  with  notice 
of  entry  thereof,  and  upon  payment  of  such  costs. 

Settle  order  on  notice. 


DROBNER  V.  PETERS.  * 

(Supreme  Court,  Special  Term,  New  York  County.    May  20,  1920.) 

Infanfo  (d5»72 (2)— Action  lies  for  prenatal  injuries  to  ciiild. 

An  unborn  child,  injured  for  life  through  negUgence,  after  its  birth  may 
recover  damages  for  the  injuries  thus  received. 

Action  by  one  Drobner  against  one  Peters.  On  defendant's  demurrer 
and  motion  for  judgment  on  the  pleadings.  Motion  denied,  with  leave 
to  defendant  to  serve  answer. 

David  Batt,  of  New  York  City,  for  plaintiff. 

William  Dike  Reed,  of  New  York  City,  for  defendant 

FORD,  J.  This  demurrer  squarely  raises  the  question  whether  a 
child,  injured  for  life  through  the  negligence  of  the  defendant  while  yet 
unborn,  may  recover  damages  for  the  injuries  thus  received.  My 
attention  has  not  been  called  to  a  similar  case  in  which  a  recovery  has 
been  had,  although  the  question  of  a  child's  rilght  to  recover  for  prenatal 
injuries  was  considered  for  the  first  and  only  time  in  the  courts  of  this 
state  in  Nugent  v.  Brooklyn  Heights  R.  R.,  154  App.  Div.  667,  139 
N.  Y.  Supp.  367.  In  that  case  the  unborn  child  was  injured  through 
the  negligence  of  the  defendant,  while  the  mother  was  a  passenger 

^s>Fof  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Nambered  Digests  ft  Indexes 
184  N.Y.S.— 22  •Order  affirmed  —  App.  Dlv.  — .  185  N.  Y.  Supp.  — . 


Digitized  by 


Google 


388  184  NEW  YORK  8UPPLBMENT  (Sup.  Ct 

alighting  from  a  street  car.  Through  its  guardian  ad  litem  it  sued  for 
damages,  and  the  Appellate  Division  of  the  Second  Department  held 
unanimously,  affirming  the  court  below,  that  damages  could  not  be 
recovered  in  such  a  case.  The  Court  of  Appeals  did  not  pass  upon  the 
question.  In  the  prevailing  opinion  it  appears  that  the  decision  was 
based  upon  the  fact  that,  while  the  mother  was  a  passenger,  the  child 
was  not,  inasmuch  as  the  railroad  company  had  no  knowledge  of  the 
existence  of  the  child,  and  hence  never  contracted  for  its  safe  carriage. 

It  seems  to  me  that  the  harsh  rule  there  applied  should  not  be  ex- 
tended, but  rather  confined  strictly  to  the  limits  set  in  that  case.  Indeed, 
the  opinion  itself  is  a  strong  argument  for  the  validity  of  a  claim  for 
damages  to  an  unborn  infant  under  other  than  the  particular  circum- 
stances then  under  consideration.  Here  the  mother  fell  into  a  coal  hole 
on  a  public  sidewalk.  Surely  the  reasoning  in  the  Nugent  Case  does 
not  apply,  any  more  than  if  the  mother  was  carrying  her  infant  in 
her  arms.  It  is  our  boast  that  the  common  law  is  elastic  enough  to  fit 
itself  to  new  conditions  and  to  progress  pari  passu  with  advancing 
civilization  and  our  ever-growing  humanitarianism ;  and  it  is  but  a 
manifestation  of  this  spirit  of  the  law  to  recognize  responsibility  of  fhe 
defendant  to  this  child,  now  doomed  to  go  through  life  permanently 
injured  in  head,  body,  and  limbs. 

The  motion  for  judgment  on  the  pleadings  is  therefore  denied,  with 
leave  to  the  defendant  to  serve  an  answer  within  20  days,  upon  pay- 
ment of  $10  costs. 


TANNENBAUM  v.  NORTH  STAB  PARK  CX>I^ORATION. 

(Supreme  Gonrt,  Special  Term,  New  Tork  County.    June  7,  1920.) 

!•  Injunction  ^=>241— Surety  not  annrieved  by  fact  referee  reports  damages 
in  exeess  of  .amount  of  nndertakine:. 

On  reference  had  pursuant  to  Code  Civ.  Proc.  {  623,  to  ascertain  dam- 
ages sustained  by  reason  of  injunction,  the  referee  is  bound  to  report  the 
same  in  accordance  with  the  proofs  presented  to  him,  and  the  amount 
found  by  him  when  connrmed  by  Ihe  court  is  conclusive  as  to  the  amount 
of  the  damages  suffered,  but  does  not  determine  the  surety's  liability, 
which  is  limited  by  the  amount  of  the  undertaking  as  well  as  the  damages 
fixed,  so  that  the  surety  is  not  aggrieved  by  the  fact  that  the  referee  re* 
ports  that  damages  exceed  the  amount  of  the  undertaking. 

2.  Injunction  <&s»252 (9)— Expenses  of  referenee  to  fix  damages  and  costs  re- 

coverable  from  surety. 

The  reasonable  expenses  of  a  reference  to  fix  damages  from  an  injunc- 
tion are  not  a  part  of  the  damages  resulting  from  the  injunction,  but 
are  costs  incidental  to  proceedings  to  enforce  payment  of  the  damages, 
and  are  therefore  recoverable  from  the  surety  on  the  injunction  bond,  in 
addition  to  the  amount  specified  in  the  undertaking. 

3.  Injunction  ^=>252  (9)— Counsel  fee  on  prooeedingB  before  referee  to  fix 

damages  recoverable  i^;ainst  surety  only  as  damages. 

Item  of  $50  for  a  counsel  fee  on  proceedings  before  a  referee  to  fix  dam- 
ages from  injunction  cannot  be  allowed  as  costs  against  the  surety  on  the 
injunction  bond  as  part  of  the  expenses  of  the  reference,  but  is  a  part 
of  the  damages  resulting  from  the  injunction,  and  recoverable  if  at  all 
as  such,  and  must  be  so  considered  in  enforcing  the  surety's  liability. 
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4.  Ii^iinetloD  <d=>lSS--Co9to  allowed  on  roferaice  to  mbom  damages  from  In- 
jimetioii  limited  to  $10. 

Under  Code  Civ.  Proc.  f  |  3236,  3251.  $10  costs  on  motion  to  confirm  the 
referee's  report  is  the  limit  of  costs  which  may  be  allowed  on  a  referent 
to  assess  damages  sustained  by  reason  of  injunction,  besides  necessary 
disbursements  for  referee's  fees. 

Action  by  Charles  Tannenbaum  against  the  North  Star  Park  Cor- 
poration. On  defendant's  motion  to  confirm  referee's  report  assessing 
damages  sustained  by  reason  of  injunction.  Motion  granted,  except 
as  to  a  counsel  fee,  and  as  to  such  fee  denied. 

Harvey  J.  Cohen,  of  New  York  City,  for  the  motion. 
Samuel  Schleimer,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  referee  has  found  that  the  defendant  has 
suffered  damages  to  the  extent  of  $350  in  consequence  of  the  injunc- 
tion; that  the  reasonable  costs  of  the  reference  to  ascertain  the  amount 
of  the  damages,  which  costs  were  paid  by  the  defendant,  were  $120; 
and  that  a  reasonable  allowance  to  counsel  for  the  defendant  for 
services  rendered  upon  the  reference  to  ascertain  the  damages  was  $50. 

[1]  Upon  a  reference  had  pursuant  to  section  623  of  the  Code  of 
Civil  Procedure  to  ascertain  the  damages  sustained  by  reason  of  an 
injunction,  the  referee  is  bound  to  report  the  same  in  accordance  with 
the  proofs  presented  to  him,  and  the  amount  found  by  him,  when  con- 
firmed by  the  court,  is  conclusive  as  to  the  amount  of  the  damages 
suffered,  but  does  not  determine  the  surety's  liability,  which  is  limited 
by  the  amount  of  the  undertaking,  as  well  as  the  damages. fixed,  and 
hence  the  surety  is  not  aggrieved  by  the  fact  that  the  referee  reports 
that  the  damages  exceed  the  amount  of  the  undertaking.  Harrison  v. 
Hind  &  Harrison  Plush  Co.,  128  App.  Div.  460,  112  N.  Y.  Supp.  834. 

[2]  The  reasonable  expenses  of  a  reference  to  fix  the  damages  are 
not  a  part  of  the  damages  resulting  from  the  injunction,  but  are  costs 
incident  to  proceedings  to  enforce  pa3mient  of  the  damages  and  are 
therefore  recoverable  from  a  surety  in  addition  to  the  amount  specified 
in  the  undertaking.  Sarafian  v.  U.  S.  Fidelity  &  Guar.  Co.,  167  App. 
Div.  597,  152  N.  Y.  Supp.  737;  Harrison  v.  Hind  &  Harrison  Plush 
Co.,  supra. 

[3]  Although  no  objection  is  made  to  the  allowance  ef  the  various 
sums  so  reported  by  the  referee,  the  item  of  $50  for  a  counsel  fee  upon 
the  proceedings  before  the  referee  cannot  be  allowed  as  a  part  of  the 
expenses  of  the  reference,  but  is  a  part  of  the  damages  resulting  from 
the  injunction  and  is  recoverable,  if  at  all,  as  such  and  must  be  so 
considered  in  enforcing  the  surety's  liability.  Sarafian  v.  U.  S.  Fidelity 
&  Guar.  Co.,  supra.  The  motion  to  confirm  the  referee's  report  is 
therefore  in  all  respects  granted,  except  as  to  the  counsel  fee  of  $50 
allowed  by  the  referee  for  services  rendered  upon  the  reference  to  assess 
the  damage,  and  as  to  such  counsel  fee  the  motion  is  denied. 

[4]  The  defendant  may,  if  it  desires,  have  $10  motion  costs,  which 
is  the  limit  of  the  costs  which  may  be  alR>wed  upon  a  reference  of  this 

^3»Vor  ot]i«r  caies  see  same  topic  &  KfiY-NUMBER  in  all  Key-Numbered  Digests  a  Indexes 


Digitized  by 


Google 


340'  184  NEW  TOBK  SXJPPLBMBNT  (Sup.  Ct* 

character,  besides  necessary  disbursements  for  referee's  fees.    Sarafian 
y.  U.  S.  Fidelity  &  Guar.  Co.,  supra,  citing  sections  3236  and  3251  of 
the  Code  of  Civil  Procedure. 
Settle  order  on  notice. 


(193  App.  Div.  957) 

McCAIN  T.  MINNERLT. 

(Supreme  Court,  Appellate  Division,  Second  Department    October  8,  1920.) 

Appeal  and  error  <&:=»171(3)— No  complaiiil  of  mibmiasiiNi  oi  defene  of  jufltill- 
cation,  acquiesced  in  by  both  pojrties. 

No  complaint  can  be  made  of  the  fact  that  a  case  was  tried  and  sabmit- 
ted  to  the  jury  on  a  defense  of  justification,  not  pleaded  in  the  answer, 
where  done  with  the  acquiescence  of  both  parties. 

Argued  before  JENKS,  P,  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

PER  CURIAM.  Order  of  the  County  Court  of  Westchester  county 
unanimously  affirmed,  with  costs.  The  case  was  tried  and  submitted 
to  the  jury  on  a  defense  of  justification,  not  pleaded  in  the  answer; 
but  apparently  this  was  done  with  the  acquiescence  of  both  parties,  and 
is  not,  therefore,  a  valid  ground  of  objection  to  the  verdict,  nor  was 
such  ground  urged.  Assuming  that  the  case  was  tried  upon  this  issue, 
there  was  a  serious  question  of  fact  as  to  whether  the  plaintiff  had 
committed  a  felony ;  and  under  the  circumstances  of  the  case  we  think 
that  the  judgment  of  the  trial  court  upon  the  weight  of  the  evidence 
upon  this  subject  should  not  be  disturbed. 

We  have  not  considered  the  weight  of  evidence  on  the  question  of 
the  delay  in  arraigning  plaintiff  before  a  magistrate,  for  the  verdict 
might  have  been  based  on  a  finding  against  the  defense  of  justification. 


<193  App.  Div.  962) 

BENNER  V.  WALSH  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    October  28,  1920.) 

Malicious  prosecution  ^»24(2) — ^Want  of  probable  cause  not  shown  by  ao- 
quittal. 

The  fact  that  the  trial  Jury  in  CJounty  CJourt  acquitted  one  is  immaterial 
in  an  action  for  damages  for  malicious  prosecution,  where  on  plaintifiTB 
own  story  there  was  probable  cause  for  arrest 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

PER  CURIAM.  Judgment  unanimously  affirmed,  with  costs.  Both 
counsel  erroneously  refer  to  the  judgment  as  entered  upon  the  direction 
of  a  verdict,  and  the  clerk's  extract  from  the  minutes  contained  the 
same  error.  The  judgment,  however,  correctly  recites  that  the  court 
dismissed  the  complaint  at  tile  end  of  the  evidence.    There  was  no 
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verdict  directed.  The  learned  trial  judge  was  right  in  his  disposition* 
of  the  case. 

As  to  the  cause  of  action  for  assault,  the  plaintiff's  own  testimony 
showed  a  flagrant  case  of  resisting  an  officer  in  the  performance  of 
his  duty  (Penal  Law  [Consol.  Laws,  c.  40]  §  1825),  criminal  contempt 
of  court  (Id.  §  600),  and  entering  into  a  combination  to  resist  legal 
process  (Id.  §  1787),  Any  force  used  by  the  defendant  deputy  sheriff 
was  necessary  in  self-defense  and  in  the  endeavor  to  save  the  property 
which  was  the  subject  of  the  writ  of  replevin. 

As  to  the  cause  of  action  for  malicious  prosecution,  the  plaintiflF's 
evidence  shows  her  guilty  of  assault,  as  well  as  of  the  other  crimes 
indicated  as  above.  Upon  examination,  she  was  held  for  the  action  of 
the  grand  jury,  and  subsequently  indicted.  The  fact  that  the  trial  jury 
in  the  ^County  Court  acquitted  her  does  not  alter  the  fact  that  on  her 
own  story  there  was  probable  cause  for  her  arrest. 


FRANK  el  aL  ▼.  RYAN. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  6,  1920.) 

Trial  ^=»205— Failure  to  instruct  on  burden  of  proof  field  error. 

Where  defendant's  attorney  handed  to  the  trial  justice  a  request  to 
charge  "on  plaintiff's  burden  of  proof,  and  it  apx)ears  from  the  record 
that  the  trial  Justice  marked  the  request  as  "charged,"  but  the  record 
discloses  that  the  Jury  was  not  instructed  as  requested,  and  defendant  duly 
excepted  to  the  refusal  to  charge  as  requested,  and  there  were  questions 
of  fact  which  were  sharply  contested  upon  the  trial,  a  Judgment  in  favor 
of  plaintiff  vrtll  be  reversed. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ivan  Frank  and  Jacob  London,  copartners  doing  business 
under  the  firm  name  and  style  of  Manhattan  Wash  Suit  Company,  ^ 
against  Matthew  N.  Ryan,  doing  business  under  the  name  and  style 
of  William  H.  Brown,  Son  &  Co.  From  a  judgment  entered  upon  a 
verdict,  and  from  an  order  denying  his  motion  for  a  new  trial,  defend- 
ant appeals.   Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Munn,  Anderson  &  Munn,  of  New  York  City  (Charles  E.  Francis,  of 
New  York  City,  of  counsel),  for  appellant. 
George  D.  Zahm,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  appellant's  attorney  at  the  close  of  the  trial 
handed  up  to  the  learned  trial  justice  requests  to  charge,  one  of  which 
was  as  to  the  plaintiff's  burden  of  proof.  It  appears  from  the  record 
that  the  trial  justice  marked  this  request  as  "charged."  The  record, 
however,  discloses  that  in  fact  the  jury  was  not  instructed  as  request- 
ed and  the  defendant's  attorney  duly  excepted  to  the  refusal  to  charge 
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as  requested.  There  were  questions  of  fact  which  were  sharply  con- 
tested upon  the  trial.  Under  the  circumstances  the  court  is  constrained 
to  reverse  the  judgment  and  order  appealed  from  and  direct  a  new 
trial,  with  costs  to  appellant  to  abide  the  event 


(193  App.  DlY.  922) 

JEWETT  V.  MOLL. 

(Supreme  Ck)urt,  Appellate  Blyision,  Fourth  Department.    July,  1920.) 

Appeal  and  error  ^^1177(5)— Where  only  quesium  for  jury  was  amount  of 
damages,  verffict  of  no  cause  of  action  will  be  reversed. 

Though  Jury  finding  verdict  of  no  cause  of  action  might,  under  the  evi- 
dence, have  found  no  damages,  nevertheless  there  must  be  a  reversal, 
where  court  should  have  directed  verdict  for  plaintiff  with  submission  of 
question  of  damages  to  the  Jury.  • 

Appeal  from  Erie  County  Court. 

Action  by  Sherman  S.  Jewett,  Jr.,  by  Sherman  S.  Jewett,  his  guardian 
ad  litem,  against  Frank  R.  Moll.  From  a  judgment  for  defendant  of 
no  cause  of  action,  and  f r.om  an  order  denying  plaintiffs  motion  for 
new  trial,  plaintiff  appeals.  Judgment  and  order  reversed,  and  new  trial 
ordered. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGEUS, 
HUBBS,  and  CLARK,  JJ. 

Charles  W.  Strong,  of  Buffalo,  for  appellant. 
Stanley  &  Gidley,  of  Buffalo  (Ray  M.  Stanley,  of  Buffalo,  of  coun- 
sel), for  respondent. 

PER  CURIAM.  We  are  of  the  opinion  that  the  plaintiff  was  en- 
titled to  a  directed  verdict,  leaving  only  the  question  of  damages  to  the 
jury,  and  that  the  jury  should  have  been  so  directed,  as  was  requested 
on  behalf  of  the  plaintiff.  While,  under  the  evidence,  the  jury  could 
have  found  that  the  plaintiff  sustained  no  substantial  damages,  and 
rendered  a  verdict  for  nominal  damages  only,  we  cannot  say  the  jury 
would  have  rendered  such  a  verdict,  and  not  for  substantial  damages, 
if  correctly  instructed.  The  jury  may  have  received  the  erroneous  im- 
pression from  the  charge  that  the  assault  was  justified,  and  plaintiff  not 
entitled  to  recover,  although  he  sustained  serious  injuries  from  the 
assault,  as  he  and  his  witnesses  testified. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 
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(193  App.  Div.  499) 

In  re  MaeWILLIAMS* 

(Sapreme  Gotirt,  Appellate  Division,  First  Department    Noremher  5,  1920.) 

1.  Attorney  and  client  «=»4&— Settlement  with  client  does  not  condone  con- 

Torsion  of  funds. 

Disciplinary  proceedings  against  attorneys  are  not  instituted  to  col- 
lect mon^y  due  to  their  clients,  and  settlement  with  the  client  after 
conversion  of  funds  does  not  wipe  out  or  condone  the  conversion. 

2.  Attwney  and  cdlent  4ds»58-*Attorney  smqwnded  for  6  months  for  convei^ 

sion  of  client's  funds. 

An  attorney,  who  deposited  money  collected  for  his  cUent  to  his  own  ac- 
count, and  checked  It  out  for  his  own  purposes,  and  thereafter  failed 
to  make  any  statement  or  settlement  with  his  client.  In  response  to  numer- 
ous i:equests,  until  after  the  matter  had  heen  reported  to  the  Bar  Associa- 
tion for  disciplinary  proceedings,  was  guilty  of  a  conversion  of  the  client's 
funds,  and  will  be  suspended  ttom  practice  for  6  months. 

Disciplinary  proceedings  instituted  by  the  Association  of  the  Bar  of 
the  City  of  New  York  against  Christian  J.  Mac  Williams,  an  attorney. 
Respondent  suspended  from  practice  for  6  months. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

'BinsLT  Chrystie,  of  New  York  City,  for  petitioner. 
E.  A.  Heflernan,  of  New  York  City,  for  respondent. 

CLARKE,  P.  J.  Respondent^ was  admitted  to  practice  as  «ui  attor- 
ney and  counselor  at  law  at  a  term  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Department  in  September,  1914,  and 
was  practicing  in  the  First  judicial  district  at  the  time  the  acts  com- 
plained of  were  committed. 

The  petition  alleges  that  the  respondent  has  been  guilty  of  miscon- 
duct as  an  attorney  at  law,  in  that  he  collected  certain  moneys  for  his 
clients,  converted  them  to  his  own  use,  failed  to  comply  with  demands 
for  an  accounting,  and  did  not  pay  over  the  amount  due  his  clients 
until  after  he  was  notified  that  charges  had  been  filed  against  him  with 
the  Association  of  the  Bar. 

It  appears  that  on  January  16,  1919,  the  respondent,  acting  as  at- 
torney for  the  Evans  Costume  Company,  collected  from  Lincoln  & 
Parker  a  sum  of  money  due  his  client,  and  on  that  day  received  a  check 
for  $470.37.  He  deposited  said  check  to  his  personal  credit  in  the 
Greenpoint  National  Bank  not  later  than  January  20,  1919.  At  the 
time  of  said  deposit  in  said  bank  respondent  had  a  balance  of  only 
$2.74  to  his  credit  therein.  He  began  at  once  to  withdraw  said  money 
for  his  own  use,  so  that  on  February  10th  his  balance  amounted  to 
only  $21.22.    On  April  IS,  1919,  his  client  wrote: 

"We  will  also  ask  you  to  send  us  a  statement  to  date  showing  all  collec- 
tions made  by  you,  together  with  a  remittance  covering  same  at  the  earliest 
possible  moment,  as  we  are  desirous  of  getting  this  matter  straightened  ont 
and  see  how  we  stand." 
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On  May  8,  1919,  it  wrote: 

"The  following  accounts  haTe  all  been  collected  by  yon  some  time  ago,  and 
no  remittance  or  statement  has  been  rendered  us :  [Then  follows  a  statement 
of  the  accounts.]  This  Is  contrary  to  our  idea  as  to  how  business  should  be 
conducted,  and  we  must  insist  upon  a  statement  to  date,  together  with  an 
immediate  remittance." 

On  May  22,  1919,  it  wrote: 

"We  have  requested  statement  several  times  in  reference  to  amounts  collect- 
ed upon  the  claims  forwarded  you  by  us  and  have  received  no  reply.  Would 
inform  you  that  unless  definite  news  is  received  by  Monday  next  we  shaU 
take  this  matter  up  through  other  channels.*' 

And  on  June  18,  1919,  it  wrote: 

"Finding  that  demands  made  upon  your  office  by  Mr.  Byan  have  brought 
about  no  results,  and  that  you  neglect  to  pay  any  attention  to  or  answer  our 
letters  to  you,  we  would  advise  you,  unless  a  remittance  is  made  on  the  amount 
that  you  collected  in  our  behalf  on  or  before  June  23,  that  the  entire  matter 
will  be  forwarded  to  the  Bar  Association  without  further  notice.  This  is  our 
final  demand  upon  you." 

These  repeated  requests^  having  been  ignored,  the  client  forwarded 
a  complaint  to  the  Association  of  the  Bar.  The  respondent,  being  no- 
tified of  that  fact,  for  the  purpose  of  making  a  settlement  with  his 
client,  sold  some  Liberty  Bonds  and  settled  with  it  on  the  11th  day  of 
July,  1919. 

The  learned  official  referee  reported  that  it  is  the  respondent's  testi- 
mony that  he  replied  to  each  of  the  letters  from  his  client  by  telephone, 
and  on  cslch  occasion  promised  to  give  the.  matter  his  attention,  but  that 
this  testimony  is  in  conflict  with  petitioner's  testimony,  and  that  the 
language  contained  in  the  letters  of  respondent's  client  indicates  clear- 
ly that  no  response  to  them  was  received  by  the  client.  The  learned 
referee  finds  the  explanation  and  excuse  urged  in  defense  of  the  re- 
spondent to  fall  far  short  of  overcoming  the  proof  in  support  of  the 
charge  of  misconduct  and  the  handling  of  the  business  in  question,  as 
tested  by  the  well-settled  ethical  standards  of  the  legal  profession,  and 
he  finds  that  the  respondent  is  guilty  of  misconduct  as  an  attorney 
at  law. 

[1,Z]  This  court  has  repeatedly  said  that  disciplinary  proceedings 
are  not  instituted  for  the  purpose  of  collecting  moneys  due  from  attor- 
neys to  their  clients,  and  that  the  fact  of  settlement  with  the  complain- 
ing witness  does  not  wipe  out  or  condone  the  conversion  of  the  client's 
funds.  The  learned  official  referee,  while  finding  the  respondent  guilty* 
of  misconduct,  also  reports : 

"It  would  seem,  nevertheless,  the  explanations  and  excuses  may  properly  be 
taken  into  consideration  in  measuring  the  discipline  which  should  be  admin- 
istered herein." 

This  matter  presents  anotlier  illustration  of  the  danger  incident  to 
the  deposit  of  a  client's  money  in  the  attorney's  personal  account.  The 
respondent  undoubtedly  was  guilty  of  conversion,  for  when  he  made 
the  deposit  his  account  was  at  extremely  low  ebb,  and  he  immediately 
began  to  use  his  client's  money  to  pay  his  own  obligations.     While 
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it  may  be  granted  that  he  had  no  deliberate  intent  to  defraud,  yet  for 
months  he  had  used  moneys  which  did  not  belong  to  him,  and  neglect- 
ed to  comply  with  repeiated  requests  for  an  accounting  and  payment 
over. 

Taking  into  consideration  the  recommendation  of  the  referee,  and 
the  letters  and  certificates  as  to  respondent's  character  submitted,  we 
approve  of  the  finding  that  he  was  guilty  of  professional  misconduct, 
and  direct  that  he  be  suspended  from  practice  for  6  months,  with 
leave  to  apply  for  reinstatement  at  the  expiration  of  tiiat  term,  upon 
proof  of  his  compliance  with  the  conditions  to  be  incorporated  in  the 
order  to  be  entered  hereon.    Settle  order  on  notice.    All  concur. 


(193  App.  Div.  413) 

PEOPLE  6X  reL  METROPOLITAN  LIFE  INS.  CO.  ▼.  KNAPP  et  al^  State 

Tax  Conmussioii. 

r 

(Supreme  Court,  AppeUate  Division,  Third  Department.    September  8,  1920.) 

1.  Taxation  ^=»387— Money  received  by  life  insurance  company  from  sales  of 

annuities  not  ''pranimnB,"  for  purposes  of  compntation  ^  franchise  tax; 
^ineuranceu" 

Sums  of  money  received  by  a  life  insurance  company  from  sales  of  an- 
nuities "KeM,  not  to  be  regarded  as  '^premiums,"  to  enter  into  the  computa- 
tion determining  the  franchise  tax  assessable  against  the  company  under 
Tax  Law,  |  187»  particularly  In  view  of  Insurance  Law,  i  70 ;  a  contract 
for  an  annuity  not  being  a  contract  for  "insurance,"  which  is  one  under- 
taking to  compensate  another  for  loss  on  a  specified  contingency,  so  that 
the  price  paid  for  an  annuity  is  not  a  '*premiTun,"  the  consideration  paid 
for  a  contract  of  insurance. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Insurance;   Premiums.] 

2.  Taxation  ^=^78— Application  to  revise  fnmeiiise  tax  must  be  preseated 

witliin  year. 

Application  to  revise  franchise  tax,  assessed  against  a  life  insurance 
company  under  Tax  Law,  §  198,  must  be  presented  to  the  state  tax  com- 
mission within  one  year  after  tax  is  audited  and  stated. 

John  M.  Kellogg,  P.  J.,  and  Cochrane,  J.,  dissenting. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Metropolitan  Life  Insurance  Company,  against  Walter  H.  Knapp 
and  others,  as  and  constituting  the  State  Tax  Commission.  Determina- 
tion of  the  Commission  annulled,  and  matter  remitted  to  it  for  further 
consideration. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Carter,  Ledyard  &  Milbum,  of  New  York  City  (John  G.  Milburn, 
Joseph  W.  Welsh,  and  Leroy  A.  Lincoln,  all  of  New  York  City,  of 
counsel),  for  relatgr. 

Charles  D.  Newton,  Atty.  Gen.  (C.  T.  Dawes,  Deputy  Atty.  Gen.,  of 
■counsel),  for  respondents. 
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HENRY  T.  KELLOGG,  J.  The  principal  question  involved  here  is 
whether  or  not  certain  sums  of  money  received  from  sales  of  annui- 
ties annually  by  a  life  insurance  company  during  the  years  1914  to 
1917,  inclusive,  are  to  be  regarded  as  "premiums,"  so  as  to  enter  the 
computation  which  determines  the  franchise  tax  assessable  against 
relator  under  section  187  of  the  Tax  Law  (Consol.  Laws,  c.  60). 

The  provisions  of  section  187  of  the  Tax  Law,  as  they  existed  dur- 
ing the  years  named,  so  far  as  material,  read  as  follows : 

"Sec.  187.  FranoMee  Tax  on  Insurance  Varporationa,  Am  annual  state  tax 
for  the  privilege  of  exercising  corporate  franchises  op  for  carrying  on  business 
in  their  corporate  or  organized  capacity  within  this  state  equal  to  one  per 
centum  on  the  gross  amount  of  premiums  received  during  the  preceding  cal- 
endar year  for  business  done  at  any  time  in  this  state,  which  gross  amount  of 
premiums  shall  include  all  premiums  received  during  such  preceding  calendar 
year  on  all  policies,  certificates,  renewals,  policies  subsequently  canceled,  in- 
surance and  reinsurance  during  such  preceding  calendar  year  ♦  ♦  *  shall 
be  paid  annually  into  the  txeasury  of  tfie  state  on  or  before  the  first  day  of 
June  by  the  foUowing  corporations." 

The  corporations  which  are  then  enumerated  are : 

"Every  domestic  insurance  corporation,"  "every  insurance  corporation,  in- 
corporated, ♦  •  •  pursuant  to  the  laws  of  any  other  state  of  the  United 
States,"  and  "every  insurance  corporation,  incorporated,  ♦  ♦  •  pursuant 
to  the  laws  of  any  state  without  the  United  States." 

Exceptions  are  then  made  in  favor  of  certain  corporations,  but 
in  every  instance  the  corporation  to  be  taxed  is  described  as  an  in- 
surance corporation.    The  same  section  provides : 

"The  tehn  'insurance  corporations'  as  used  in  this  article,  shall  include  a 
corporation,  association,  joint-stock  company  or  association,  person,  society, 
aggregation  or  partnership  by  whatever  name  known  doing  an  insurance  busi- 
ness in  this  state." 

The  tax  to  be  laid,  therefore,  is  exclusively  a  tax  on  insurance 
corporations,  upon  corporations  "doing  an  insurance  business  in  this 
state,*'  and  it  is  to  be  measured  by  "all  premiums"  received  "on  all 
policies,  certificates,  renewals,  policies  subsequently  canceled,  insur- 
ance and  reinsurance." 

The  typical  case  of  life  insurance  is  found  when  a  person  insured 
pays  annually  during  his  life  a  stipulated  sum  to  an  insurer  in  consid- 
eration of  which  the  insurer  engages  to  pay  on  the  death  of  the  insured 
a  lump  sum  to  a  beneficiary.  The  typical  case  of  an  annuity  is  found 
where  a  purchaser  pays  down  a  lump  sum  to  a  grantor,  who  engages 
himself  to  pay  a  beneficiary  during  life  a  stipulated  sum  annually. 
In  the  one  case  the  insurer  receives  an  annual  sum  during  the  life  of 
another  and  pays  out  a  lump  stun  upon  a  stipulated  death.  In  the 
other  the  grantor  presently  receives  a  lump  sum  and  begins  to  disburse 
annual  payments  during  life.  In  the  former  case  the  insured  "insures"  • 
a  dependent  or  other  person  against  the  contingency  of  his  death,  and 
thereby  seeks  to  make  indemnity  for  a  possible  lossj  In  the  latter  case 
payments  are  immediately  made,  without  regard  to  the  death  of  the  pur- 
chaser, and  there  is  no  indemnity  feature  whatever.  The  one  is  a  pro- 
vision for  death,  and  the  other  is  a  provision  for  life. 


Digitized  by 


Google 


Sup.  Ct)  PEOPLE  V.  KNAPP  347 

(184  N.Y.S.) 

Webster  defines  "premium"  as  "the  consideration  paid,  whether  in 
money  or  otherwise,  for  a  contract  of  insurance."  He  defines  "insur- 
ance"^ as  "a  contract  whereby,  for  a  stipulated  consideration,  called  a 
premmm,  one  party  undertakes  to  indemnify  or  guarantee  another 
against  loss  by  a  certain  specified  contingency  or  peril."  The  Century 
Dictionary  defines  "premium"  as  "the  amount  paid  or  agreed  to  be  paid 
in  one  sum  or  periodically  to  insurers  as  the  consideration  for  a  con- 
tract of  insurance."  It  defines  "insurance"  as  "a  contract  by  which 
one  party,  for  an  agreed  consideration  (which  is  proportioned  to  the 
risk  involved),  undertakes  to  compensate  the  other  for  loss  on  a  speci- 
fied thing,  from  specified  causes."  Bouvier  defines  "premium"  as  "the 
consideration  for  a  contract  of  insurance."  3  Bouvier,  L.  Diet.  It 
is  quite  evident  that  within  these  definitions  a  contract  for  an  annuity 
is  not  a  contract  for  insurance,  and  that  the  price  paid  for  annuities  is 
not  a  premium  paid  for  an  insurance  policy. 

[1,2]  The  Legislature  has  itself  distinguished  between  insurance 
policies  and  annuity  bonds,  for  in  section  70  of  the  Insurance  Law 
(Consol.  Laws,  c.  28)  it  has  authorized  13  or  more  persons  to  become  a 
corporation  to  write  insurance  "upon  the  lives  or  the  health  of  persons 
and  every  insurance  appertaining  thereto,  and  to  grant,  purchase  or 
dispose  of  annuities."  Moreover,  the  Court  of  Appeals  of  this  state  in 
People  V.  Security  Life  Ins.  &  Annuity  Co.,  78  N.  Y.  114,  34  Am.  Rep. 
522,  has  saia  of  annuity  bonds : 

"These  are  not  cases  of  insurance,  and  they  are  ;iot  to  be  goyemed  by  any 
of  the  rules  applicable  to  life  insuranee.  They  are  cases  simply  where  for  a 
gross  sum  paid  the  company  became  bound  to  pay  certain  sums  annually  dur- 
ing the  life  of  the  annuitants." 

In  a  case  in  Pennsylvania  it  has  been  definitely  held  that  sums  of 
money  paid  for  annuities  are  not  to  be  regarded  as  included  within  the 
words  "premiums  of  every  character"  which  by  statute  were  made  the 
measure  of  franchise  taxes  laid  upon  foreign  insurance  corporations 
doing  business  in  that  state.  See  Commonwealth  v.  Metropolitan  Life 
Ins.  Co.,  254  Pa.  510,  516,  98  Atl.  1072,  Laws  P^.  1911,  p.  616,  §  16; 
5  Purdon's  Digest  (13th  Ed.)  p.  6461,  §'  359. 

We  are  of  the  opinion,  therefore,  that  the  state  tax  commission  was 
in  error  when,  in  reckoning  a  tax  laid  upon  relator  in  accordance  with 
premiums  paid  it,  it  included  in  thfe  computation  sums  of  money  with 
which  annuities  were  purchased.  In  so  far  as  the  error  affected  the 
taxes  of  relator  for  the  years  1915,  1916,  and  1917  the  state  tax  com- 
mission should  correct  the  same.  The  tax  for  the  year  1914  is  not  re- 
viewable, however,  for  the  reason  that  an  application  to  revise  the 
same  was  not  presented  to  the  commission  within  one  year  after  the 
tax  was  audited  and  stated.  Tax  Law,  §  198.  For  these  reasons  the 
determination  of  the  state  tax  commission  should  be  reversed,  and  the 
matter  remitted  to  the  tax  commission  for  correction  in  accordance 
herewith. 

Determination  annulled,  and  matter  remitted  to  .the  commission  for 
its  further  consideration,  with  $50  costs  and  disbursements. 

WOODWARD,  J.,  concurs. 
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KILEY,  J.  (concurring).  I  cannot  find  that  any  other  term  has  been 
used  to  designate  the  amount  paid  for  an  annuity  contract  than  the 
word  "premium."  The  relator  is  doing  business  under  articles  of 
incorporation,  a  franchise,  granted  under  the  laws  of  the  state  of  New 
York.  It  carries  on  two  lines  of  business,  to  wit,  issues  life  insurance 
contracts  and  sells  annuity  contracts.  It  could  not  engage  in  either 
branch  of  the  business  without  the  right  or  permission  conferred  and 
granted  by  the  state.  Judge  Vann,  in  People  ex  rel.  Provident  Savings 
&  Life  Assurance  Society  v.  Miller,  179  N.  Y.  227,  71  N.  E.  930, 
makes  it  plain  that  the  taxes  are  "upon  the  privilege  of  exercising  the 
corporate  franchises  and  carrying  on  business  in  a  corporate  capacity 
in  this  state."  The  amount  taken  in  for  doing  that  business  is  the  basis 
upon  which  the  state  reckons  its  compensation  for  the  permission  and 
protection  given.  Note  the  language  of  section  187  of  the  Tax  Law,  the 
section  involved  here : 

"An  annual  state  tax  for  the  privUege  of  exercising  corporate  franchises 
or  for  carryinff  an  huainesa  in  their  corporate  or  organized  capacity  within  this 
state.    ♦    ♦    •  "    See,  also,  Laws  1917,  c.  796,  amending  said  Tax  Law,  §  187. 

Then  follows  the  word  ^'premium,"  the  definition  of  which  is  now 
making  trouble  for  the  first  time  in  this  state,  so  far  as  I  can  find 
after  quite  an  extended  examination.  What  other  business  could  the 
relator  carry  on,  except  that  referred  to  in  the  disjunctive  clause  last 
appearing  in  the  above  quotation,  and  upon  the  income  from  which 
the  tax  provided  for  in. section  187  could  be  levied?  Selling  annuities 
is  the  only  other  business  it  is  doing  under  its  charter,  at  least,  that  is 
sub^'ect  to  a  franchise  tax.  It  seems  to  me  that  the  Legislature  must 
have  understood  that  this  word  "premiums"  covered  the  income  from 
the  sale  of  annuities ;  otherwise,  this  branch  of  the  business  would  have 
been  specifically  exempted  from  the  provisions  of  the  statute.  In  this 
connection  the  argument  that  the  income  from  the  sale  of  annuities 
had  always  been  treated  as  "premiums,"  by  both  the  state  and  the  in- 
surance companies,  is  potent.  As  to' the  construction  given  to  what  is 
alleged  as  a  similar  situation  in  the  state^of  Pennsylvania,  254  Pa.  at 
page  510,  98  Atl.  at  page  1073,  says: 

"A  difference  Is  recognized  between  the  ordinary  Insurance  contract  and  the 
granting  of  an  annuity." 

Notwithstanding  what  is  said  in  and  of  78  N.  Y.  114,  I  fail  to  find 
any  such  distinction  in  this  state.  It  seems  that  the  construction  is 
practically  the  other  way.  Here  we  naturally  and  easily  slide  to  the 
next  proposition,  viz.  30  or  40  years'  continuous  practice  in  the  in- 
terpretation of  a  statute,  rule  of  law,  or  of  business  by  those  who  en- 
force it  and  by  those  who  operate  under  it.  In  City  of  New  York  v. 
New  York  City  Ry.  Co.,  193  N.  Y.  543,  86  N.  E.  565,  Judge  Vann 
makes  this  observation : 

"Under  these  circumstances  the  practical  construction  of  the  parties  by  a 
uniform  course  of  conduct  under  all  administrations  of  the  city  government 
for  more  than  40  years  Is  of  controlling  Importance.  When  the  parties  to  a 
contract  of  doubtful  meaning,  guided  by  ^elf-lnterest,  enforce  It  for  a  long  time 
by  a  consistent  and  uniform  course  of  conduct,  so  as  to  give  it  a  practical 
meaning,  the  courts  will  treat  It  as  having  that  meaning,  even  if,  as  an  original 
proposition,  they  might  have  given  It  a  different  one"r-<dtlug  Matter  of  City 
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Of  New  Tork,  217  N.  T.  1,  Ul  N.  B.  256;  Wlnteretein  v.  City  of  New  York, 
220  N.  Y.  57,  116  N.  B.  17;  Bullock  v.  Cooley.  225  N.  Y.  667,  122  N.  B.  630; 
AdamsoD  v.  Schrelmer,  176  App.  Div.  95,  162  N.  Y.  Snpp.  653 ;  Kings  County 
lighting  Co.  T.  City  of  New  York,  176  App.  Div.  175, 162  N.  Y.  Supp.  581. 

If  custom  has  in  fact  prevailed,  giving  to  this  statute  the  interpreta- 
tion as  urged  by  the  state,  we  ought  not  to  reverse  the  whole  policy  of 
the  state,  and  the  relator  and  other  corporations  similarly  situated  and 
acting  in  hiarmony  with  the  state  for  such  a  long  period  of  time. 

As  to  the  application  of  the  rule  of  practical  construction,  Mr.  Jus- 
tice H,  T.  KELLOGG  raises  the  question  that  no  evidence  appears  in 
the  record  that  warrants  a  consideration  of  this  proposition.  There 
seems  to  be  no  escape  from  the  force  of  that  .objection,  so  far  as  the 
evidence  produced  upon  this  hearing  is  concerned.  Grimmer  v.  Tena- 
ment  House  Department,  etc,  205  N.  Y.  549,  98  N.  E.  332. 

I  concur  that  there  must  be  a  reversal. 

JOHN  M,  KELLOGG,  P.  J.  (dissenting).  A  franchise  tax  is  im- 
posed for  the  privilege  of  doing  business  in  a  corporate  capacity  in  the 
state.  A  corporation  can  do  no  business  in  the  state,  except  pursuant 
to  its  charter.  •  Section  70  of  the  Insurance  Law  provides  for  a  cor- 
poration— 

"for  the  purpose  of  making  any  of  the  following  kinds  of  insurance :  (1)  Upon 
the  lives  and  the  health  of  persons  and  every  insurance  appertaining  thereto, 
and  to  grant,  purchase  or  dispose  of  annuities." 

The  relator's  charter  expressly  gives  to  it  such  powers,  referring  to 
that  subdivision  and  section.  A  corporation  other  than' a  life  insur-. 
ance  company,  canrjot  be  formed  in  this  state  for  the  purpose  of 
granting  life  annuities.  Insurance  Law,  §§  1,  9,  and  70;  Business 
Corporations  Law  (Consol.  Laws,  c.  4)  §  2.  It  must  follow,  there- 
fore, that  the  Legislature  has  considered  the  granting  of  annuities  to 
be  a  part  of  the  life  insurance  business. 

Section  187  of  the  Tax  Law  makes  it  dear  that  the  legislative  intent 
is  to  impose  the  tax  therein  mentioned  for  all  business  done  by  a  do- 
mestic life  insurance  company,  and  that  such  tax  is  measured  by  the 
premiums  received  fox  such  business,  and  for  the  purpose,  of  clarity  the 
section  provides  that  the  term  "insurance  corporationis"  shall  include 
every  person,  society,  or  association  J*doing  an  insurance  business  in 
this  state."  That  law,  and  the  present  Insurance  Law,  were  re-enacted 
at  the  same  legislative  session,  and  may  be  considered  as  one  act.  We 
must  consider  that  the  Legislature  intended  to  impose  an  equal  tax  upon 
all  corporations  engaged  in  the  insurance  business.  There  is  no  reason 
why  a  life  insurance  company,  which  has  the  power  as  such  to  grant 
annuities*,  should  escape  taxation  on  account  of  the  annuities,  when  it 
is  taxed  on  account  of  the  life  insurance.  The  act  should  be  construed 
in  a  manner  which  will  make  it  reasonable  and  just,  and  in  a  way  not 
to  do  violence  to  the  legislative  intent.  The  language  used  will  permit 
the  tax,  and  justice  to  other  taxpayers,  as  well. as  to  the  public,  re- 
quires that  it  should  be  sustained. 

A  life  insurance  policy  may  issue  for  a  single  payment,  or  for  pay- 
ments annually  or  quarterly,  as  may  be  agreed  upon.    However  it  is 
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paid,  the  premium  represents  the  share  which  the  insurer  should  con- 
tribute towards  the  expense,  management,  and  profit  of  the  business, 
leaving  with  the  company  a  sum  for  investment  which,  according  to  the 
Mortality  Tables  and  the  Insurance  Law,  will  produce  a  sum  sufficient 
to  meet  the  policy  at  its  probable  maturity.  Losses  are  payable  from 
the  accumulated  savings  of  the  various  policies.  If  the  insured  lives 
the  ordinary  expectation  of  life,  his  beneficiary  receives  the  amount 
paid  in  by  him,  with  interest  compounded,  less  the  deductions  men- 
tioned. 

A  life  annuity  operates  in  the  reverse  way :  The  company  takes  from 
the  insured  a  single  payment;  in  that  respect  it  being  substantially 
like  a  single  premium  life  policy.  The  company  treats  the  sum  to  be 
paid  as  the  basis  of  its  policy,  returning  to  the  beneficiary  during  his 
life,  in  regular  payments  as  provided  by  the  policy,  such  sums  as  the 
initial  payment  may  justify.  The  payments  to  be  made  by  the  company 
depend  upon  the  life  of  the  person  making  the  payment,  or  the  annui- 
tant mentioned,  so  that  pa3mient  in  either  case  depends  upon  a  human 
life.  The  company,  in  either  case,  for  a  consideration,  agrees  to  make 
certain  payments  during  the  life,  or  at  the  end  of  life. ,  The  risks  are 
substantially  alike,  but  the  manner  in  which  the  company  computes 
and  pays  the  value  of  its  contract  is  arrived  at  in  different  ways.  In 
effect,  under  the  law,  an  insurance  company  is  a  savings  institution 
which  uses  the  trust  funds  committed  to  it  for  the  payment  of  the  life 
policy  to  the  insured  or  for  the  life  annuity  to  the  annuitant.  In  either 
case  it  is  paid  for  the  life  risk.  The  Legislature,  with  reason,  consider- 
ed the  business  of  granting  annuities*  as  a  life  insurance  business,  and 
the  consideration  for  it  a  premium. 

The  company's  original  source  of  income  is  its  premiums.  Its  rents, 
its  interest  and  dividends,  are  mere  incidents  arising  from  the  premi- 
ums, and  represent  the  earnings  on  such  premiums,  and  for  that  reason 
are  not  taxed.  But  the  premium,  the  only  source  from  which  the  com- 
pany can  derive  an  original  income,  is  by  the  Tax  Law  intended  to  be 
taxed. 

We  are  not  particularly  interested  in  the  exact  form  of  expression  or 
the  exact  meaning  of  a  word  in  a  statute.  We  are  always  interested  in 
the  legislative  intent,  and,  when  that  intent  is  plain,  it  is  easy  to 
read  the  language  used,  giving  it,  so  far  as  may  be  without  violence,  even 
at  the  expense  of  correct  expression,  its  clearly  intended  meaning. 
The  words  are  forms  only  intended  to  convey  tiie  meaning,  and  the 
words  mean  what  the  statutory  intent  requires,  unless  the  positive 
words  of  the  statute  exclude  such  construction.  The  word  "premium," 
when  we  know  the  legislative  intent  from  the  general  purport  of  the 
law,  may  as  well  cover  a  payment  for  a  life  annuity  policy  as  for  a 
life  policy.    The  Century  Dictionary  defines  it  as: 

"A  reward ;  a  recompense,  given  for  a  particular  action  or  line  of  conduct. 
•  •  *  In  insurance,  the  amount  paid  or  agreed  to  be  paid,  in  one  som  or 
periodicaUy,  to  tlie  Insurers,  as  the  consideration  for  a  contract  of  insurance." 

I  favor  affirmance. 
COCHRANE,  J.,  concurs. 
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TITLE  GUARANTEE  &  TRUST  CO.  v.  EBAUGH  et  al. 

(Supreme  Ck>urt»  Special  Term,  New  Tork  Ck>uiity.    June  14»  192D.) 

1.  Powers  ^=»31— Power  of  appointment  by  will  exercised  before  power  was 

created. 

Where  a  person  was  told  that  she  was  to  be  the  beneficiary  of  a  cer- 
tain trust  with  power  of  appointment  by  will,  and  she  executed  a  will 
disposing  of  a  sum  equal  to  the  principal  of  the  trust,  she  having  practi- 
cally no  assets  of  her  own,  but  owing  to  delay  the  trust  deed  was  not  ex- 
ecuted until  after  the  will,  held,  that  the  will  was  an  exercise  of  her  power 
of  appointment 

2.  mils  <&»811— Residoary  elause  held  nol  effeetfTo  until  general  legacies  are 

satisfied. 

Under  a  will  giving  general  legacies  In  the  sum  of  |16,000,  where  the 
property  bequeathed  was  only  worth  $15,000,  held,  that  the  general  lega- 
cies should  take  precedence  over  a  residuary  clause. 

Action  by  the  Title  Guarantee  &  Trust  Company,  as  trustee,  etc., 
against  William  Clarence  Ebaugh  and  others  for  a  settlement  of  its 
accounts  involving  the  construction  of  a  will.    Judgment  .ordered. 

Harold  Swain,'  of  New  York  City,  for  plaintiff. . 

Frank  G.  Wild,  of  New  York  City,  for  defendants  William  Clarence 
Ebaugh  and  others. 

Mary  R.  Towle,  of  New  York  City,  guardian  ad  litem  of  infant 
defendants. 

GIEGERICH,  J.  This  action  is  brought  by  a  trustee  for  the  set- 
tlement of  its  account,  but  there  is  no  dispute  as  to  the  account  nor 
as  to  any  of  the  facts.  The  sole  question  presented  is  whether  or  not 
the  testatrix  of  the  defendant  executor  did  or  did  not  in  her  will  ex- 
ercise a  power  of  appointment  which  was  conferred  upon  her  by  the 
deed  of  trust  which  created  the  trust  in  the  plaintiff  and,  if  there  was 
an  exercise  of  such  power  of  appointment,  who  are  the  persons  en- 
titled to  receive  the  fund  under  such  exercise  of  the  power? 

The  trust  agreement  made  between  John  H.  McCleraent,  the  cre- 
ator of  the  trust,  and  the  plaintiff  as  trustee,  provides  that  the  income 
of  the  bonds  constituting  the  corpus  of  the  trust  estate  should  be  paid 
to  Abbie  Ebaugh,  sister  of  the  creator  of  the  trust,  during  her  life,  and 
that  upon  her  death  the  principal  should  go  to  such  person  or  persons 
and  in  such  proportions  as  she  by  her  last  will  and  testament  might 
appoint,  but  if  no  such  appointment  should  be  made  then  such  corpus 
•  was  to  be  paid  to  her  lawful  issue.  The  propeity  handed  over  by  the 
creator  of  the  trust  consisted  of  $20,000  par  value  first  mortgage  bonds 
of  the  Colorado  Industrial  Company. 

These  bonds,  on  the  3d  day  of  July,  1918,  the  date  of  the  creation 
of  the  trust,  had  a  market  value  of  about  74  per  cent,  of  their  par  value 
and  at  the  time  of  the  trial  had  a  market  value  of  about  72  per  cent. 

On  February  21,  1918,  Mr.  McClement,  the  creator  of  the  trust, 
who  is  still  living  and  was  a  witness  at  the  trial,  had  a  family  confer- 
ence with  certain  relatives  and  announced '  his  intention  of  creating 

4s»Foi  otlier  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Inclexee 
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trusts  for  the  benefit  of  his  two  sisters,  stating  the  terms  and  conditions 
of  the  trusts,  including  the  fact  that  they  were  not  to  have  the  power  of 
disposition  except  by  will  at  their  death.  Abbie  Ebaugh,  who  Bved  in 
Salt  Lake  City,  was  not  present  at  this  family  meeting,  but  she  was 
informed  of  what  took  place  and  of  the  terms  of  the  proposed  trust  in 
her  favor.  Two  months  after  this  conference  and  on  the  18th  day  of 
April,  1918,  and  after  she  had  been  informed  of  her  brother's  purpose 
and  the  terms  of  the  proposed  trust  instrument,  she  made  her  will,  by 
which  will  she  left  $10,000  to  her  husband  in  trust  and  gave  $2,000 
each  to  her  three  sons,  with  a  residuary  provision  reading  as  follows : 

*'AU  the  residue  of  my  estate  left  after  the  payments  made  as  indicated 
above  Is  to  be  divided  into  equal  parts  and  distributed  as  follows:  (a)  To 
my  son  Walter  two  parts,  (b)  To  each  of  my  grandchildren,  Uving  at  the 
time  of  my  death,  one  part" 

[1]  Owing  to  delays  due  to  causes  immaterial  to  the  question  pre- 
sented, the  deed  of  trust  was  not  in  fact  executed  until  the  3d  day  of 
July,  1918.  This  circumstance  does  not,  however,  in  my  opinion,  af- 
fect the  question  presented,  because  Abbie  Ebaugh  did  not  have  at  the 
time  she  made  the  will  any  property  to  dispose  of,  nor  did  she  have 
at  the  time  of  her  death  in  February,  1919,  any  property  except  a  bank 
account  of  about  $300.  It  seems  plain,  therefore,  that  she  made  her 
will  with  respect  to  this  trust  property  and  nothing  else  and  that  she 
intended  by  her  will  to  exercise  her  power  of  appointment.  It  seeois 
equally  clear  that. she  intended  the  $10,000  trust  fund  and  the  three 
$2,000  legacies  to  her  three  sons  to  be  paid  out  of  this  property  over 
which  she  had  the  power  of  appointment.  There  was  nothing  else 
out  of  which  such  payments  could  be  made  and  it  cannot  be  under- 
stood that  the  testatrix  made  such  provisions  as  idle  formalities.  Al- 
though there  is  no  specific  evidence  on  the  point,  it  is  to  be  presumed 
that  when  she  was  informed  of  the  other  facts  relative  to  the  crea- 
tion of  the  trust  she  was  informed  of  the  approximate  value  of  the 
bonds  which  formed  the  corpus  of  the  trust  At  their  market  value 
at  the  time  the  trust  was  created  they  were  worth  about  $15,000.  It 
is  not  entirely  without  significance  that  the  aggregate  of  the  specific 
provisions  she  made  is  $16,000  and  that  she  would  not  have  any  re- 
siduary estate  at  all  unless  the  bonds  should  increase  in  value  or  she 
should  save  some  of  the  income.  To  my  mind  it  is  quite  clear  that 
she  intended  that  the  various  amounts  should  be  paid  out  of  the 
corpus  of  the  trust  fund. 

[2]  I  do  not  think,  as  claimed  by  the  guardian  ad  litem,  that  the  re- 
siduary clause  takes  precedence  over  the  general  legacies.  The  cases 
cited  by  her  in  support  of  that  proposition  are  not  in  point. 

Having  thus  reached  the  conclusion  that  the  will  was  a  proper  ex- 
ecution of  the  power  of  disposition  given  by  the  trust  deed,  I  am  of 
the  opinion  that  the  fund  should  be  paid  to  the  defendant  executor  to 
be  by  him  disposed  of  in  accordance  with  the  directions  of  the  tes- 
tator. 

The  direction  to  pay  the  fund  to  the  defendant  executor  is  in  ac- 
cordance with  the  judgment  which  was  entered  in  Hutton  v.  Benkard, 
92  N.  Y.  295  (see  Matter  of  Franklin  Trust  Co.,  103  Misc.  Rep,  143, 
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169  N.  Y.  Supp.  812),  and  the  case  last  cited  is  a  direct  authority  for 
such  a  direction.  Moreover,  such  direction  is  in  accordance  with  the 
wishes  of  all  the  adult  defendants,  as  appears  more  fully  from  the 
following  statement  contained  in  the  main  brief  of  their  counsel,  viz. : 

"Three  of  the  adult  defendants  therefore  would  benefit  by  su<*h  a  decision, 
but  it  Is  the  wlsb  of  all  the  adult  defendants  that  the  fund  should  pass  through 
the  hands  of  the  executor  according  to  the  terms  of  the  will,  and  the  writer 
of  this  brief  Is  instructed  so  to  argue.** 

There  should  therefore  be  judgment  in  accordance  with  the  views 
above  expressed. 

Th$  attorney  for  the  adult  defendants  stated  upon  the  trial  that  he 
did  not  ask  for  costs  or  an  allowance  in  this  case.  The  question  of 
costs  and  allowances  to  the  other  parties  and  by  whom  or  out  of  what 
fund,  if  any,  they  arc  to  be  paid,  will  be  passed  upon  when  the  re- 
quests for  findings  of  the  respective  parties  are  presented. 

The  attorneys  for  the  respective  parties  as  well  as  the  guardian  ad 
litem  may  submit  requests  to  find  within  five  days  after  the  publica- 
tion of  this  memorandum. 

The  papers  so  far  received  by  me  have  been  returned  to  the  clerk 
to  whom  all  requests  for  findings  should  be  handed  in,  with  proof  of 
service.  *  ' 


(193  App.  Div.  487) 

PEOPLE  V.  MEOLA. 

(Supreme  CJourt,  Appellate  Division,  Second  Department    October  28,  1920.) 

1.  Champerty  and  mainteiuuMe  «»3--49tatote  prohlbitinir  MlldtiBi:  law  busi- 

ness within  police  power. 

Penal  Law,  §  270,  as  amended  by  Laws  1917,  e.  783,  probiblting  a  person 
from  making  it  a  business  to  solicit  employment  for  a  lawyer,  or  to  fur- 
nish attorneys  or  counsel  to  render  legal  services,  held  within  the  jwlice 
power,  as  prohibitive  of  a  business  that  naturally  tends  to  stir  up  litiga- 
tion for  litigation's  sake  only.  , 

2.  Indictment  and  infonnati(»i  ^=^133  (10) —Objection  for  duplicity  taken  only 

by  demurrer. 

The  objection  that  more  than  one  crime  was  charged  in  the  indictment 
could  be  taken  only  by  demurrer,  under  'Oode  Gr.  Proo.  §  331. 

8.  Champerty  and  maintenance  <8=»9— Defendant  held  guilty  of  engaging  In 
the  "business"  of  soliciting  employment  for  lawyers. 

Defendant,  who  solicited  employment  for  lawyers  from  at  least  11 
persons,  who  used  business  cards  in  his  work  of  solicitation,  who  offered 
to  take  cases  with  pros];)ect  of  claims  for  40  per  cent,  of  recovery,  and  who 
named  different  lawyers  as  the  prospective  attorney  in  the  particular  case, 
held  to  have  engaged  in  the  "business"  of  soliciting  employment  for  law- 
yers, denounced  by  Penal  Law,  §  270,  as  amended  by  Laws  1917,  c.  783 ; 
"business"  being  a  broad  generic  word,  which  does  not  imply  exclusive 
occupation,  but  may  consist  of  a  series  of  acts. 

*  [Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Business.] 

4.  Criminal  law  ^==>1167  (2) -Joinder  of  misdemeanors  held  not  reTersible  er- 
ror, where  sentence  was  correct. 

Overuling  of  demurrer  to  indictment,  charging  in  one  count  that  de- 
fendant engaged  in  the  business  of  soliciting  employment  for  lawyers, 

and  in  the  second  count  that  he  furnished  lawyers  to  perform  legal  serv- 

^-  ■  -     -  ^— — _— .^^-^^_______^__^__^_^_____^^___^ 

4s»For  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Ices  for  others,  In  Tlolation  of  Penal  Law,  §  270,  as  amended  by  Laws 
1917,  c.  783,  held  not  reversible  error,  even  though  the  two  counts  charged 
distinct  offenses,  since  the  joinder  of  several  misdemeanors  does  not 
justify  a  rev^sal  as  error,  if  the  sentence  be  single  and  appropriate  to 
any  of  the  counts. 

5.  Crimiiua  lAw  <&=»1144  (16) —Defendant  presomed  to  have  been  found  guil- 
ty upon  question  submitted  by  court. 

Where  the  minutes  show  that  the  jury  found  defendant  guilty  as  charg- 
ed, appellate  court  may  assume  that  he  was  found  guilty  on  the  question 
submitted  by  the  court 

Appeal  from  Trial  Term,  Orange  Coimty. 

Harry  Meola  was  convicted  of  violaxing  Penal  Law,  §  270,  prohibit- 
ing the  engaging  in  the  business  of  soliciting  employment  for  a  lawyer. 
From  a  judgment  of  conviction,  and  from  orders  overruling  a  demurrer 
to  the  indictment^  denying  a  motion  for  new  trial  on  the  minutes,  and 
denying  a  motion  in  arrest  of  judgment,  he  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  KELLY, 
and  JAYCOX,  JJ. 

Henry  Hirschberg,  of  Newburgh  (Earle  H.  Houghtaling,  of  Walden, 
on  the  brief),  for  appellant. 

Wilber  W.  Chambers,  of  Albany  (Charles  D.  Newton,  Atty.  Gen., 
on  the  brief),  for  the  People. 

JENKS,  P.  J.  The  self-exploitation  involved  in  seeking  clients  is 
a  matter  of  taste,  and  certain  methods  of  professional  advertising  that 
are  recognized  in  trade  are  declared  unethical  in  a  profession.  Dr. 
Johnson  remarked: 

"Sir,  it  is  wrong  to  stir  up  lawsuits,  but  once  it  is  certain  that  a  lawsuit  is 
to  go  on,  there  is  nothing  wrong  in  a  lawyer's  ^endeavoring  that  he  shall  have 
the  benefit  rather  than  another."    Boswell's  Johnson,  setat.  67,  1776. 

The  indictment  rests  upon  sectipn  270  of  the  Penal  Law  (Consol. 
Laws,  c.  40),  and  charges  infractions  of  those  provisions  which  declare  • 
it  unlawful  for  any  natural  person — 

"to  make  it  a  business  to  solicit  employment  for  a  lawyer,  or  to  furnish  attor- 
neys or  counsel  or  an  attorney  and  counsel  to  render  legal  services." 

[1]  I  think  that  the  statute  is  within  the  police  power  of  the  state, 
as  prohibitive  of  a  business  that  naturally  tends  to  stir  up  litigation  for 
litigation's  sake  only,  declared  to  be  a  public  evil  in  Matter  of  Clark, 
184  N.  Y.  222-233,  77  N.  E.  1.  See  State  of  Washington  ex  rel.  v. 
Rossman,  53  Wash.  1,  101  Pac.  357,  21  L.  R.  A.  (N.  S.)  821,  17  Ann. 
Cas.  625 ;  Chreste  v.  Commonwealth,  171  Ky.  77-97,  186  S.  W.  919, 
Ann.  Cas.  1918E,  122 ;  People  ex  rel.  Armstrong  v.  Warden,  183  N.  Y. 
223-226,  76  N.  E.  11,  2  L.  R.  A.  (N.  S.)  859,  5  Ann.  Cas.  325. 

Despite  the  telegram  of  June  17,  I  cannot  conclude  that  the  final  ac- 
tion of  the  court  was  sustenance  of  the  demurrer.  Section  326  of  the 
Code  of  Criminal  Procedure  provides  that  the  court  must  give  judgment 
upon  the  demurrer,  either  allowing  it  or  disallowing  it,  and  an  order  to 
that  effect  must  be  entered  in  the  minutes.  The  only  order  returned  in 
the  record  is  that  which  overrules  the  issues  of  law  arising  upon  the 
demurrer.    The  caption  contains  the  date  June  14,  but  the  order  does 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  iDdezes 
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not  sho^  the  date  of  the  entry.  We  have  not  grounds^  or  similar 
grounds,  for  the  assumption  made  in  People  v.  Canepi,  181  N.  Y. 
398,  74  N.  E.  473. 

[2]  The  objection  that  more  than  one  crime  was  charged  in  the  in- 
dictment could  be  taken  only  by  demurrer.  Section  331,  Code  of  Crim. 
Proc.  And  I  think,  as  will  hereafter  appear,  justice  to  the  defendant 
does  not  require  consideration  frcnn  us  whether  more  than  one  crime 
was  charged  in  the  indictment. 

[I]   It  is  contended  that  the  prosecution  failed  because — 
"not  one  witness  waft  produced    ^    ^    ^    to  establish  the   essential  ele- 
ments of  the  crime  charged,  viz.  the  engaging  in  the  prohibited  acts  as  a  busi- 
ness tor  pecuniary  gain  or  the  employment  of  the  defendant  as  agent  by  any 
lawyer." 

"Business'*  is  a  broad  generic  word.  In  Parker  Mills  v.  Commission- 
ers of  Taxes,  23  N.  Y.  at  page  244,  Selden,  J.,  says  that  this  word  em- 
braces ever3rthing  about  which  a  person  can  be  employed.  In  Flint  v. 
Stone  Tracy  Co.,  220  U.  S.  at  page  171,  31  Sup.  Ct.  at  page  357,  55 
L.  Ed.  389,  Ann.  Cas.  1912B,  1312,  Day,  J.,  for  the  court,  repeats  this 
language  and  defines  the  word  as: 

'That  which  occupies  the  time,  attention,  and  labor  of  men  for  the  purpose 
of  a  liyelihood  or  profit" — quoting  Bouvler. 

But  a  business  does  not  imply  an  exclusive  occupation ;  a  series  of 
acts  may  constitute  a  business.  Bouvier,  supra,  citing  Lemons  v.  State, 
50  Ala.  130;  Parker  Mills  v.  Commissioners  of  Taxes,  supra.  The 
people  called  11  witnesses  from  whom  the  def aidant  solicited  employ- 
ment for  lawyers.  The  people  read  in  evidence  business  cards  which 
the  defendant  used  in  his  work  of  solicitation.  Four  witnesses  testi- 
fied that  the  defendant  offered  to  take  their  respective  cases  for  40  per 
cent,  of  the  recovery.  It  appeared  that  the  defendant  named  different 
lawyers  as  the  prospective  attorney  in  the  particular  case ;  that  in  .one 
instance  he  offered  money  to  a  third  party  as  a  procurer,  and  there  was 
proof  that  the  defendant  admitted  that  he  was  "engaged  in  the  business 
of  getting  cases." 

It  is  true  that  there  is  no  direct  proof  that  the  doing  of  this  business 
was  for  profit  or  as-  a  livelihood.  The  alternative  is  that  the  defendant 
engaged  in  this  pursuit  at  the  call  of  friendship  or  altruism.  This  may 
be  dismissed,  in  consideration  of  the  undisputed  testimony  that  he  de- 
manded  40  per  cent,  of  the  recovery,  and  that  his  solicitations  were  not 
confined  to  any  single  attorney.  The  defendant  offered  no  evidence; 
and  no  reason  is  suggested  why  he  should  have  followed  such  calling 
without  any  idea  of  gain  or  profit  for  himself.  It  seems  to  me  that  the 
facts  permit  of  but  one  reasonable  conclusion — that  the  defendant  made 
a  business  to  solicit  employment  for  a  lawyer  or  lawyers. 

[4]  The  first  count  charges  that  the  defendant  did  engage  in  and 
make  it  a  business  to  solicit  of  divers  persons  employment  for  a  law- 
yer and  divers  lawyers.  The  second  count  charges  that  the  defendant 
did  furnish  an  attorney  and  counselor  to  render  certain  legal  services 
for  and  in  behalf  of,  etc.  Assuming  that  these  are  distinct  offenses, 
they  are  both  misdemeanors,  and  the  rule  is  that  the  joinder  of  several 
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misdemeanors  does  not  justify  a  reversal  as  errpr,  if  the  sentence  be 
single  and  appropriate  to  any  of  the  counts.  Polinsky  v.  People,  73  N, 
Y.  65 ;  People  v.  Budd,  117  N.  Y.  1,  22  N.  E.  670,  682,  5  L.  R.  A.  559, 
15  Am.  St.  Rep.  460,  aff'd,  Budd  v.  People,  143  U.  S.  517,  12  Sup,  Ct. 
468,  36  L.  Ed.  247.  When  the  court  charged  the  jury,  it  was  care- 
ful to  instruct  them  that — 

"The  question  to  be  decided  by  you  is  a  very  simple  one,  and  it  is  a  single 
question:  *  *  *  Did  this  defendant  make  a  business  of  soliciting  work 
for  a  lawyer?" 

Again,  the  court  said: 

♦*The  charge  against  the  defendant  is  that  he  made  a  business -of  doing 
that,  and  unless  you  And  from  the  proof  that  he  did  make  a  business  of  solicit- 
ing business  for  a  lawyer,  or  for  lawyers,  he  Annot  be  convicted  under  this 
indictment" 

The  learned  court  then  defined  "business,"  and  again  said: 
"Bid  this  defendant  make  a  business  of  soliciting  law  business  for  a  lawyer? 
Was  that  his  occupation?   Was  that  his  vocation?    •    •    •    That  is  the  ques- 
tion you  have  to  decide  in  this  case." 

[5]  While  the  minutes  show  that  the  jury  found  the  defendant  guilty 
as  charged,  I  think  that  we  may  properly  assume  that  the  deliverance 
was  upon  the  question  submitted  by  the  court.  In  Schultz  v.  State, 
135  Wis.  at  page  654,  116  N.  W.  at  page  259,  the  court  say: 

''True,  they  found  the  defendant  guilty  as  charged,  but  this  must  be  held 
to  mean  guilty  as  charged  in  the  information  under  th^  imitructlons  of  the 
court." 

Examination  of  the  record  fails  to  reveal  e\*en  one  exception  taken 
to  the  relevancy  of  the  evidence  offered  by  the  people,  ' 

I  advise  affirmance.    All  concur. 
Judgment  of  conviction  and  orders  affirmed. 


(193  App.  Div.  691) 

PEOPLE  V.  BRINKMAN. 

(Supreme  CJourt,  Appellate  Division,  First  Department    November  6,  1920.) 

1.  Criminal  law  ^=^291 — ^Defendant  sbould  have  been  pehnltted  to  amend  plea 

to  allege  former  acquittal. 

In  a  prosecution  for  intentionally  making  a  false  canvass  of  ballots 
oast  at  an  election,  and  a  false  statement  of  the  results  of  the  canvass,  in 
violation  of  Penal  Law,  |  766,  and  for  a  violation  of  the  provisions  of  sec- 
tion 751,  subd,  12,  by  making  a  false  statement  of  the  result  of  the  bal- 
lots cast  at  the  official  primary  election,  defendant  should  have  been  per- 
mitted to  amend  his  plea  to  allege  that  on  former  trial  the  jury  rendered 
verdict  acquitting  him  on  the  first  charge,  and  announced  that  they  were 
unable  to  agree  on  the  second  charge,  though  he  did  not  oiter  in  evidence 
the  record  of  the  verdict  on  former  trial. 

2.  Crbmnal  law  <$=»778(6),  1172  (S)— Instruction  as  to  whether  act  was  done 

intentionally  or  willfully  erroneous,  and  not  cured  by  modiflcation  of 
verdict. 

In  a  prosecution  for  intentionally  making  a  fklse  canvass  of  ballots 
cast  at  an  election  and  a  false  statement  of  the  results  of  the  canvass,  in 
violation  of  Penal  Law,  |  766,  and  for  a  violation  of  the  provisions  of  sec- 

^=>For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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tiion  751,  snbd.  12,  instniction  on  whether  the  act  was  done  intentionallj 
or  willfully,  that  defendant  was  presumed  to  know  the  law,  and  that  a 
man  is  presumed  to  intend  to  do  an  act  which  he  does,  and  to  intend  Its 
natural  consequences,  etc.,  and  that  the  difference  in  meaning  between  the 
word  "intentionally"  and  the  word  "willfully"  is  "somewhat  shadowy," 
and  that  a  man  who  does  an  act  of  his.  own  volition  does  it  willfully,  held 
erroneous,  and  not  cured  by  the  unauthorized  action  of  the  trial  court  in 
changing  verdict  from  conviction  on  the  first  charge  to  conviction  on  the 
second. 

Appeal  from  Extraordinary  Trial  Term,  New  York  County. 

Max  Brinkman  was  convicted  of  intentionally  making  a  false  canvass 
of  ballQts  and  a  false  statement  of  the  result  of  the  canvass,  and  he 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

Emil  E.  Fuchs,  of  New  York  City  (Sanford  H.  Cohen,  of  New  York 
City,  on  the  brief),  for  appellant. 

Edward  Swalin,  Dist.  Atty.,  of  New  York  City  (John  Caldwell 
Myers,  Deputy  Asst.  Dist.  Atty.,  of  New  York  City,  of  counsel,  and 
Robert  S.  Johnstone,  Asst.  Dist.  Atty.,  of  New  York  City,  on  the  brief), 
for  the  People. 

LAUGHLIN,  J.  Defendant  and  three  others  were  jointly  indicted 
on  two  counts.  Both  counts  charged  that  they  were  official  primary 
election  inspectors  in  the  Fourteenth  election  district  of  the  Seventeenth 
assembly  district  in  and  for  the  city  and  county  of  New  York  at  a 
primary  election  held  on  the  19th  of  September,  1917.  The  first  count 
charged  them  with  having  committed  a  felony  under  the  provisions  of 
section  766  of  the  Penal  Law  (Consol.  Laws,  c.  40),  in  that  they  in- 
tentionally made  a  false  canvass  of  the  ballots  cast  at  the  election  and  a 
false  statement  of  the  result  of  the  canvass.  The  second  count  charged 
them  with  a  misdemeanor  for  a  violation  of  the  provisions  of  section 
751,  subdivision  12,  of  the  Penal  Law,  in  that  they  macie  a  false  state- 
ment of  the  result  of  the  canvass  of  the  ballots  cast  at  the  official  pri- 
mary election.  Both  counts  were  left  to  the  jury,  and  the  verdict  was 
"guilty  of  the  first  count  in  the  indictment."  No  verdict  was  rendered 
on  the  second  count.  The  court,  on  sentencing  appellant,  directed  the 
clerk  to  indorse  on  the  indictment  that  the  verdict  would  be  received 
and  acted  upon  by  the  court  as  one  for  a  misdemeanor,  and  the  appel- 
lant was  sentenced  under  the  second  count  of  the  indictment,  on  which 
he  was  not  convicted  by  the  jury,  to  confinement  in  the  city  prison  for 
the  period  of  six  months. 

[1]  After  the  jurors  were  selected  and  sworn,  and  before  any  evi- 
dence was  taken,  counsel  for  the  defendant  stated, that  it  was  his  un- 
derstanding that  his  right  to  make  motions  in  the  case  was  reserved,  on 
account  of  his  engagements,  to  which  the  court  replied  that  his  under- 
standing was  correct.  He  thereupon  moved  that  the  defendant  be 
discharged,  on  the  ground  that  on  a  former  trial  on  the  indictment  in 
the.  same  court  he  was  acquitted  by  the  jury,  and  that  therefore  he 
could  not  be  placed  in  jeopardy  a  second  time.     Neither  the  district 
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attorney  nor  the  court  questioned  the  accuracy  of  the  statement,  but  the 
court  denied  the  motion,  and  an  exception  was  taken.  Appellant's  coun- 
sel thereupon  announced  that  he  desired  to  plead  that  his  client  was 
acquitted  on  the  former  trial,  and  he  asked  the  court  whether  he  was 
to  be  permitted  to  try  that  issue.  The  court  announced  that  the  only 
issues  to  be  tried  were  those  arising  on  the  indictment,  and  an  exception 
was  taken  to  that  ruling.  The  application  to  amend  his  plea  by  pleading 
an  acquittal  was  informally  made,  but  no  objection  was  raised  by  the 
district  attorney.  By  the  rulings  of  the  court,  however,  appellant  was 
precluded  from  proving  that  on  the  former  trial,  under  the  same  in- 
dictment and  before  the  same  court,  the  jury  rendered  a  verdict  ac- 
quitting appellant  under  the  first  count,  and  announced  that  they  were 
unable  to  agree  under  the  second  count,  and  that  they  were  then  dis- 
charged. It  is  asserted,  and  not  disputed,  that  these  were  the  facts; 
and,  if  so,  they  must  have  been  known,  both  to  the  representatives  of 
the  district  attorney  and  to  the  court,  and  the  appellant  should  have 
been  permitted  to  amend  his  plea  as  requested.  That  such  are  the  facts 
is  not  controverted  by  the  district  attorney,  and  the  only  argument  made 
in  support  of  the  ruling  of  the  coiirt  is  that  the  appellant  should  have 
offered  the  record  of  the  verdict  on  the  former  trial  in  evidence.  In  the 
circumstances,  the  appellant  should  not  suffer  through  the  failure  of  his 
attorney  to  offer  evidence  on  an  issue  which  the  court  had  ruled  could 
not  be  tried. 

[2]  The  court  charged  the  jury  that  the  uncontroverted  evidence 
showed  that  appellant  signed  a  false  statement  of  the  canvass  of  the 
votes  cast  at  the  primary  election.  Appellant  testified  in  his  own  behalf 
that,  in  signing  the  statement,  he  relied  on  the  statements  of  the  chair- 
man with  respect  to  the  result  of  the  canvass.  The  court  instructed  the 
jury,  not  only  that  the  appellant  waff  not  justified  in  relying  on  the 
statements  of  the  chairman  of  the  board,  but  that  it  was  his  duty  to 
know,  and  he  was  presumed  to  know,  the  facts,  and  that  he  could  not 
excuse  himself  by  the  action  of  the  chairman,  and  that  the  only  question 
for  the  jury  to  determine  was  whether  the  statement  signed  by  the  ap- 
pellant was  false  in  fact.  At  the  close  of  the  charge,  counsel  for  the 
appellant  requested  the  court  to  instruct  the  jury  that  defendant  was 
not  charged  with  neglect  of  duty,  and  that  the  jurors  were  the  judges 
of  the  fact  as  to  whether  or  not  the  act  with  which  the  appellant  was 
charged  "was  done  intentionally  or  willfully."  The  coiut  declined  to 
charge  on  those  points  further  than  as  already  charged,  and  exceptions 
were  duly  taken. 

The  charge  on  the  subject  of  whether  the  act  was  done  intentionally 
and  willfully  was  to  the  effect  that  the  appellant  was  presumed  to 
know  the  law,  and  that  a  man  is  presumed  to  intend  to  do  an  act  which 
he  does,  and  to  intend  the  natural  consequences  of  any  act  he  does,  and 
that  if  the  jury  would  reflect,  it  would  be  difficult  for  them  to  conceive 
of  any  act  that  can  be  done  without  that  act  being  intentional,  and  that 
the  law  presumes  that  a  rational  man  in  the  possession  of  his  senses, 
who  does  an  act,  intended  to  do  the  act,  and  that  the  difference 
in  meaning  between  the  word  "intentionally"  and  the  word  "willfully" 
is  "somewhat  shadowy,"  and  that  a  man  who  does  an  act  of  his  own 


Digitized  by 


Google 


Sup.  Ct.)      8LATEB  BBOS.  C.  A  S.  CO.  Y.  QUAEEB  WOOLEN  lOLLfl  359 

(184  N.T.S.) 

volition  does  it  willfully.  The  charge  with  respect  to  the  meaning  of 
^'intentionally"  and  "willf ully'^  was  in  substance  the  same  as  that  in 
People  V,  Luft,  192  App.  Div.  713,  183  N.  Y.  Supp.  514,  where  it  was 
held  to  be  erroneous,  and  on  that  ground  this  court  reversed  the  convic- 
tion of  the  defendant  and  granted  a  new  trial.  These  errors  were  not 
cured  by  the  unauthorized  action  of  the  court  in  changing  the  verdict 
of  the  jury  from  a  convictiojA  on  the  first  count  to  a  conviction  on  the 
second. 

It  follows  that  the  judgment  of  conviction  should  be  reversed,  and  a 
new  trial  granted.    Settle  order  on  notice.    All  concur. 


SLATER  BBOS.  CLOAK  ft  SUIT  CO.  v.  QUAKER  WOOLEN  mLLS,  Ihe. 

(Supreme  Court,  Appellate  Division,  First  Department    November  5,  1920.) 

Appeal  and  error  ^»889(3)— Coiiq>laint  deemed  amcAided  after  verfiet  as  to 
amount  elalmed,  wMch  was  matter  of  ealeulatton. 

Wbere  the  amount  due  was  a  mere  matter  of  calculation,  and  there 
was  evidence  to  sustain  the  amount  of  the  verdict  returned  by  the  Jury, 
which  was  slightly  in  excess  of  the  amount  demanded  in  the  complaint, 
the  complaint  is  deemed  amended  to  confonn  to  the  facts  as  proved. 

Smith,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Slater  Bros.  Cloak  &  Suit  Company  against  the  Quaker 
Woolen  Mills,  Incorporated.  Judgment  for  plaintiflf,  and  defendants' 
motion  for  new  trial  denied.  From  the  judgment,  and  denial  of  new 
trial,  and  also  from  an  order  allowing  amendment  of  the  complaint 
after  verdict  to  conform  to  the  facts,  defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Samuel  Sobel,  of  New 
York  City,  of  counsel),  for  appellant. 
Alex  B,  Greenberg,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  evidence  sustains  the  amount  of  the  verdict 
returned  by  the  jury,  which  is  slightly  in  excess  of  the  amount  demand- 
ed in  the  complaint ;  but,  as  the  amount  due  is  a  mere  matter  of  cal- 
culation, the  complaint  is  deemed  amended  to  conform  to  the  facts  as 
proved. 

The  judgment  and  order  appealed  from  should  therefore  be  affirmed, 
with  costs. 

SMITH,  J.,  dissents,  and  votes  for  modification  of  the  judgment,  by 
reducing  it  to  the  amount  claimed  in  the  complaint. 
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MeCASKEY  v.  CUMBERLAND  GLASS  MFG.  CO. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department.    November  5,  1920.) 

1.  Master  and  servant  ^=>70  (2)  —SaJwanan,  leavliig  service^  entitled  to  eom- 

niis8ion8  on  subsequent  shipoients.. 

Where  there  was  no  term  fixed  for  service  of  a  salesman,  who  was  to 
receive  monthly  a  commission  on  goods. shipped  on  his  ovders,  and  he 
terminated  his  service,  he  became  entitled  to  commissions  on  orders  ac- 
cepted by  his  employer,  and  on  which  shipments  were  made  after  termi- 
nation of  the  service. 

2.  Master  and  servant  (@=»74 — Salesman  not  entitled  to  reeover  eommlssions 

on  theory  of  anticipatory  breaeh  of  contract. 

Where  a  salesman,  working  on  commission  on  goods  shipped  on  his 
orders,  exercised  his  option  to  terminate  his  Indefinite  term  of  service, 
and  the  employer  repudiated  its  liability  by  refusing  to  pay  commissions 
on  orders  procured  prior  to  termination  of  the  service,  the  salesman  could 
not,  on  the  theory  of  an  anticipatory  breach  of  contract,  recover  commis- 
sions on  orders  filled  after  commencement  of  the  action,  and  he  could  re- 
cover only  for  commissions  on  orders  filled  prior  to  action,  which  recovery 
would  be  an  adjudication  of  the  liability  of  the  employer  on  orders  there- 
after filled. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  G.  McCaskey  against  the  Cumberland  Glass  Man- 
ufacturing Company.  From  a  judgment  for  plaintiff,  entered  on  the 
verdict,  and  an  order  denying  a  motion  for  a  new  trial,  defendant  ap- 
peals. Judgment  modified,  by  reducing  the  recovery,  and,  as  modified, 
judgment  and  order  affirmed. 

See,  also,  188  App.  Div.  288,  176  N.  Y.  Supp.  798. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

Frank  E.  Loughran,  of  New  York  City,  for  appellant. 
Feiner  &  Maass,  of  New  York  City  (Ira  Skutch,  of  New  York  City, 
of  counsel),  for  respondent. 

GREENBAUM,  J.  This  is  an  appeal  from  a  judgment  of  $2,634.20 
in  favor  of  the  plaintiff,  entered  upon  a  verdict  of  a  jury.  Plaintiff 
was  a  salesman  for  the  defendant  from  1912  to  1916.  From  and  aft- 
er October.  1915,  plaintiff  worked  upon  a  commission  basis,  under  an 
agreement  that  he  was  to  receive  3  per  cent,  on  all  goods  shipped  upon 
his  orders;  commissions  to  be  paid  monthly  after  shipment.  There 
was  no  term  of  employment  agreed  upon  between  the  parties. 

On  November  30,  1916,  plaintiff  left  defendant's  employ,  as  he  had 
a  right  to  do.  Defendant  thereupon  notified  plaintiff  that  he  would 
not  be  paid  for  goods  which  had  been  sold  by  him  and  which  would 
be  shipped  after  that  date.  On  the  former  trial  plaintiff's  complaint 
was  dismissed,  on  the  ground  that  he  had  willfully  breached  his  con- 
tract in  diverting  customers  from  the  defendant  to  a  business  com- 
petitor. On  appeal  the  dismissal  was  reversed  (McCaskey  v.  Cumber- 
land Glass  Manufacturing  Co.,  188  App.  Div.  288,  176  N.  Y.  Supp. 
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798)  on  the  ground  that  the  question  of  willful  breach  was  a  matter 
which  should  have  been  left  to  the  jury. 

This  appeal  is  from  a  second  trial  of  the  action ;  the  verdict  being 
for  the  full  amount  claimed.  During  the  trial  there  seems  to  have  been 
some  difficulty  in  determining  whether  this  action  was  brought  upon  a 
contract  fully  performed  by  the  plaintiff,  or  one  for  breach  of  con- 
tract on  the  part  of  the  defendant,  Reading  the  complaint,  we  find 
that  this  is  dearly  an  action  upon  contract  which  the  plaintiff  had  fully 
performed.  The  jury  found  that  as  matter  of  fact  there  had  been  no 
willful  breach  of  the  contract  on  the  part  of  plaintiff  in  diverting  or- 
ders to  a  rival  concern.  The  only  questions  that  remain  are,  first, 
whether  plaintiff  was  entitled  to  the  payment  of  commissions  on  ship- 
ments made  by  defendant  under  plaintiff's  orders  after  November  30, 
1916,  the  date  when  plaintiff's  employment  had  terminated ;  and,  sec- 
ondly, if  plaintiflf  was  ultimately  entitled  to  payment  of  such  commis- 
sions, whether  plaintiff's  recovery  in  this  action  was  limited  to  com- 
mission? upon  shipments  which  had  been  made  up  to  the  time  when 
this  action  was  commenced. 

[1]  The  contention  of  the  defendant  that  plaintiff  was  not  entitled 
to  commissions  on  shipments  made  after  plaintiff  left  defendant's  em- 
ploy is  untenable.  The  plaintiff  was  within  his  rights  to  leave  the  de- 
fendant's employ  when  he  did.  In  the  absence  of  any  agreement  to 
the  contrary  plaintiff  became  entitled  to  his  commissions  upon  all  or- 
ders obtained  by  him  and  accepted  by  the  defendant,  and  upon  which 
shipments  were  made  after  plaintiff  left  defendant's  employ. 

[2]  Plaintiff's  argument  that  the  defendant  having  stated  that  it 
would  not  recognize  any  claim  of  the  plaintiff  after  his  leaving  its  em- 
ployment entitled  him  instanter  to  recover  commissions  upon  all  or- 
ders upon  which  he  had  not  yet  been  .paid,  upon  the  theory  that  such 
conduct  on  defendant's  part  constituted  an  anticipatory  breach  of  the 
contract  on  its  part,  cannot  be  sustained.  The  doctrine  of  anticipatory 
breach  does  not  apply  to  such  a  case  as  this.  This  seems  to  be  settled 
by  the  authorities,  notably  Kelly  v.  Security  Mutual  Life  Ins.  Co.,  86 
N.  Y.  16,  78  N.  E.  584,  9  Ann.  Cas.  661.  The  opinion  in  that  case 
states  that — 

''The  rale  that  rennndation  of  a  contintious  executory  contract  by  one  party 
before  the  day  of  i^erformaDce  gives  the  other  party  the  right  to  sue  at  once 
for  damages  is  usually  applied  only  to  contracts  of  a  special  character,  even 
in  the  jurisdictions  where  it  obtains  at  all.  It  is  not  generally  applied  to  con- 
tracts for  the  imyment  of  money  at  a  future  time,  and  in  some  states  the  prin- 
ciple is  not  recognized  in  any  way  whaterer''  (citing  numerous  authorities). 

In  the  instant  case,  plaintiff  having  fully  performed,  he  ultimately 
became  entitled  to  be  paid  definite  sums  of  money,  based  upon  the  ship- 
ments made  during  a  riven  month.  To  adopt  the  language  in  the  Kelly 
Case,  supra,  at  page  16  of  186  N,  Y.  (78  N.  E.  585),  "an  attempt  to- 
repudiate  such  a  contract  does  not  make  it  due."  It  follows  that  under 
the  terms  of  the  agreement  the  plaintiff  is  entitled  to  recover  in  this 
action  only  for  commissions  actually  earned  and  payable  up  to  the 
date  of  the  commencement  of  the  action.  This  would  not  deprive 
plaintiff  of  the  right  to  recover  for  commissions  upon  shipments  that 
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were  made  after  the  commencement  of  the  action,  and  indeed  the  ad- 
judication in  this  case  would  be  conclusive  upon  the  defendant  in  re- 
.  spect  of  plaintiff's  right  to  payment  of  such  commissions.  It  is  con- 
ceded in  the  record  that  sh^ments  upon  plaintiff's  orders  up  to  the 
time  of  the  commencement  of  the  action  amounted  to  $33,428.40,  upon 
which  the  commissions  would  be  $1,002.85.  It  is  also  conceded  that 
shipments  made  subsequent  to  the  action  amounted  to  $32,291.55,  but  as 
to  these  shipments  plaintiff  may  not  recover  in  this  action. 

It  follows  that  the  judgment  must  be  modified,  reducing  same  to  the 
sum  of  $1,002.85,  together  with  interest  thereon  and  costs,  and,  as 
modified,  the  judgment  and  order  appealed  from  are  affirmec^  without 
costs  in  this  court. 

Settle  order  on  notice.    All  concur. 


(113  Misc.  Rep.  273) 

8TRAHS  V.  NEW  TORE  CENT.  B.  CO 

(Supreme  Court,  Appellate  Term,  Second  Department     September  Term, 

1920.) 

1.  Carrien  •S=>30— BUI  of  lacUng,  with  tariffs  and  dasslfleatioiifl,  constituted 

entire  contract. 

The  bm  of  lading  issued  at  the  time  of  the  receipt  of  a  shipment  by  de- 
fendant railroad,  and  the  tariffs  and  classlflcations  in  effect  at  the  time 
the  shipment  moved,  constituted  the  entire  contract  of  carriage. 

2.  CarriefB  ^=»153— Common-law  liability  limited  by  recriving  shipments  sab- 

ject  to  uniform  bill  of  lading. 

A  common  carrier  may  limit  its  common-law  liability  by  receiying  the 
shipment  for  transportation,  subject  to  all  the  terms  and  conditions  of 
the  uniform  bill  of  lading. 

3.  Carrien  ^=»104— Unreasonable  delay  in  delivery  raised  presomptloii  of 

ne^^igeoce. 

Proof  of  unreasonable  delay  In  delivery  of  a  shipment  by  defendant 
railroad  raised  a  presumption  of  negligence  on  the  part  of  the  railroad, 
which  was  not  refuted  by  reason  of  plaintiff  shipper's  failure  to  tender 
any  evidence  on  such  issue,  so  that  the  trial  court  was  Justified  in  its 
finding  of  unreasonable  delay  caused  by  the  railroad's  negligenoe. 

4.  Carriers  «»180(3)-<>mditioiw  of  biU  of  lacBi«  eoverii«  interstate  siiip- 

ment  not  an  exemption  from  liability  for  negligenee  in  failing  to  forward. 

In  view  of  the  Garmack  Amendment  of  the  Hepbnrn  Act  of  June  29, 
1906  (U.  S.  Comp.  St  §§  8604a,  86()4aa),  conditions  of  bill  of  lading  cover- 
ing interstate  shipment  that  the  amount  of  any  loss  or  damage  should  be 
computed  on  the  basis  of  the  value  of  the  property  at  the  place  and  tune 
of  shipment,  etc.,  held  not  legally  an  exemption  of  the  carrier  from 
liability  for  negligence  in  not  forwarding  the  shipment  with  reasonable 
dispatch,  such  provisions  merely  establishing  a  rule  for  determining  the 
value  of  the  property. 

5.  OMrien  «=>186— Differenee  between  invitee  value  and  maricet  value 

awarded  for  failure  to  forward  with  reasonable  dlspatdi. 

Shippers  of  cases  of  aluminum  from  New  York  to  East  Chicago,  such 
shipment  having  been  unreasonably  delayed  by  the  railroad's  negligence, 
held  properly  awarded  as  damages,  in  view  of  the  contract  of  shipment 
and  the  Cannack  Amendment  of  the  Hepburn  Act  of  June  29,  1906  (U. 
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S.  CJomp.  St.  Si  8604a,  8e04aa),  tEe  difference  between  the  Invoice  value 
of  the  goods  at  the  place  and  time  of  shipment  and  their  market  value  at 
destination. 

Appeal  from  Miuiicipal  Court,  Borough  of  Brooklyn,  Fifth  District. 

Action  by  Leopold  Strahs,  doing  business  under  tie  firm  name  and 
style  of  the  Strahs  Metal  Works,  against  the  New  York  Central  Rail- 
road Company.  From  judgment  of  $263.77  for  plaintiff,  defendant 
appeals.    Affirmed. 

Argued  September  term,  1920,  before  KELBY,  MANNING,  and 
CROPSEY,  JJ. 

J.  T.  McEntee,  of  Albany,  for  appellant. 

Philip  Simon,  of  New  York  City,  for  respondent 

KELBY,  J.  The  summons  was  indorsed  action  for  "damages, 
breach  of  contract  of  delivery."  The  answer  is  a  general  denial.  Lat- 
er, it  appeared  that  the  particulars  of  the  plaintiff's  claim  were  for  im- 
reasonable  delay  in  the  delivery  of  aluminum. 

On  November  3,  1916,  the  plaintiff  shipped  at  New  York,  to  its 
own  order  at  East  Chicago,  Ind.,  15  cases  of  aluiliinttm,  and  the  de- 
fendant undertook  to  forward  the  same  to  said  destination  under  the 
further  shipping  direction  to  notify  the  United  States  Reduction  Com- 
pany, at  East  Chicago,  state  of  Indiana,  of  arrival  of  the  goods.  The 
shipment  is  evidenced  by  a  bill  of  lading  issued  by  the  defendant, 
and  there  is  no  controversy  that,  although  the  shipment  was  made 
from  New  York  on  November  3, 1916,  it  did  not  arrive  in  East  Chicago 
until  December  19,  1916.  The  plaintiff  testified  that  the  usual  and 
reasonable  time  for  goods  to  arrive,  shipped  between  these  two  points, 
was  "ten  days  to  two  weeks  at  the  most."  No  oral  testimony  on  the 
part  of  the  defendant  was  offered  at  the  trial,  and  this  testimony  of  the 
plaintiff  stands  uncontradicted.  Upon  the  further  proof  that  the  goods 
in  question  were  sold  to  the  United  States  Reduction  Company  by  the 
plaintiff  at  the  rate  61  60  cents  a  pound,  and  that  the  market  value  of 
the  goods  on  December  19th,  in  East  Chicago,  was  48  cents  a  pound, 
but  that  plaintiff  succeeded  by  diligence  in  selling  the  consignment  at 
53 V^  cents  a  pound,  the  court  below  has  awarded  damages  for  unrea- 
sonable delay  on  4,058  pounds  of  aluminum  at  the  rate  of  6%  cents  a 
pound,  amounting  to  $263,77.  In  effect,  therefore,  the  plaintiff  has 
been  allowed  as  damages  the  difference  between  the  invoice  value  of 
the  goods  at  the  place  and  time  of  shipment  and  the  market  value  of 
the  goods  on  December  19th  in  East  Chicago ;  it  having  appeared  fur- 
ther that  on  the  arrival  of  the  shipment  in  East  Chicago  on  December 
19th,  the  shipper's  customer,  the  United  States  Reduction  Company, 
when  notified,  refused  to  take  the  goods. 

The  defendant's  contention  is  that  the  cause  of  action  of  damages 
for  delay  is  not  one  for  which  the  defendant  is  liable  under  the  bill 
of  lading.    Section  3  of  the  bill  of  lading  provides  as  follows : 

"No  carrier  is  bound  to  transport  said  properly  by  any  particular  train  or 
vessel,  or  in  time  for  any  particular  market  or  otherwise  than  with  reason- 
able dispatch,  unless  by  specific  agreement  indorsed  hereon.  Every  carrier 
shall  have  the  rl^ht  in  case  of  physical  necessity  to  forward  said  property  by 
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any  railroad  or  route  between  the  point  of  shipment  and  the  point  of  destina- 
tion ;  but  If  such  diversion  shall  be  from  a  rail  to  a  water  route  the  liability 
of  the  carrier  shall  be  the  same  as  though  the  entire  carriage  were  by  rail. 

"The  amount  of  any  loss  or  damage  for  which  any  carrier  Is  liable  shall  be 
computed  on  the  basis  of  the  value  of  the  property  (being  the  bona  fide  Involw 
price.  If  any,  to  the  consignee,  Including  the  freight  charges,  If  prepaid)  at 
the  place  and  time  of  shipment  under  this  bill  of  lading,  unless  a  lower  value 
has  been  represented  In  writing  by  the  shipper  or  has  been  agreed  upon  or  Is 
determined  by  the  classification  of  tariffs  upon  which  the  rate  Is  based,  In  any 
of  which  events  such  lower  value  shall  be  the  maximum  amount  to  govern 
such  computation,  whether  or  not  such  loss  or  damage  occurs  from  negligence. 

"Claims  for  loss,  damage,  or  delay  must  be  made  in  writing  to  the  carrier 
at  the  point  of  delivery  or  at  the  point  of  origin  within  four  months  after  de- 
livery of  the  property,  or,  In  case  of  failure  to  make  delivery,  then  within  four 
montiis  after  a  reasonable  time  for  delivery  has  lapsed.  Unless  claims  are 
so  made  the  carrier  shall  not  be  liable. 

"Any  carrier  or  party  liable  on  account  of  loss  of  or  damage  to  any  of  said 
property  shall  have  the  full  benefit  of  any  Insurance  that  may  have  been  ef- 
fected upon  or  on  account  of  said  property,  so  far  as  this  shall  not  avoid  the 
policies  or  contracts  of  insurance." 

The  defendant  also  introduced  in  evidence,  Official  Classification 
No.  43,  which  contains,  among  other  things,  the  following : 

**Kule  1. 

"Subdivision  B.  Unless  otherwise  provided  in  this  Classification,  property 
will  be  carried  at  the  reduced  rate  specified  if  shipped  subject  to  all  the  terms 
and  conditions  of  the  uniform  bill  of  lading.  ^  *  *  If  consignor  elects  not 
to  accept  all  the  terms  and  conditions  of  the  uniform  bill  of  lading,  ♦  •  • 
he  should  so  notify  the  agent  of  the  forwarding  carrier  at  the  time  his  prop- 
erty is  offered  for  shipment.  If  he  does  not  give  such  notice,  it  will  be  under- 
stood that  he  desires  his  property  carried  subject  to  the  terms  and  conditions 
of  the  uniform  bill  of  lading    •    *    •    In  order  to  secure  the  reduced  rate. 

"Subdivision  G.  Property  carried  not  subject  to  all  the  terms  and  condi- 
tions of  the  uniform  bill  of  ind^ng  •  •  •  will  be  carried  at  the  carrier's 
liability,  limited  only  as  provided  by  common  law  and  by  the  laws  of  the 
United  States  and  of  the  several  states  in  so  far  as  they  apply,  but  subject  to 
the  terms  and  conditions  of  the  uniform  bill  of  lading  *  *  *  In  so  far  as 
they  are  not  Inconsistent  with  such  common  carrier's  liability,  and  the  rate 
charged  therefor  will  be  ten  per  cent.  (10%)  higher  •  •  •  than  the  rate 
charged  for  property  shipped  subject  to  all  the  terms  and  conditions  of  the  uni- 
form biU  of  lading.    •    •     • 

"Subdivision  D.  When  the  consignor  gives  notice  to  the  agent  of  the  for- 
warding carrier  that  he  elects  not  to  accept  all  the  terms  and  conditions  of  the 
uniform  bill  of  lading,  •  •  *  hut  desires  a  common  carrier's  liability 
service  at  the  higher  rate  charged  for  that  service,  the  carrier  must  print, 
write  or  stamp  upon  the  uniform  bill  of  lading  •  •  ♦  a  clause  reading: 
*In  consideration  of  the  higher  rate  charged,  the  property  herein  described  will 
be  carried  at  the  carrier's  liability,  limited  only  as  provided  by  law,  but  sub- 
ject to  the  terms  and  conditions  of  the  uniform  bill  of  lading  •  •  •  In  so 
far  as  they  are  not  inconsistent  with  such  common  carrier's  liability.' " 

In  support  of  defendant's  contention  that  it  is  not  liable  for  damages 
caused  by  unreasonable  delay,  the  defendant  cites  the  cases  of  Gross- 
man Manufacturing  Co.  v.  New  York  Central  R.  R.  Co.,  181  App. 
Div.  764,  169  N.  Y.  Supp.  213,  and  American  Locomotive  Co.  v. 
New  York  Central  Railroad  Co.,  190  App.  Div.  372,  179  N.  Y.  Supp. 
851.  Both  of  these  cases  are  apparent  autliprity  for  the.  proposition 
that,  under  a  bill  of  lading  having  the  provisions  above  noted,  the 
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carrier  is  liable  only  iEor  actual  damage  to  the  property  shipped,  and 
not  for  any  consequential  damage  arising  either  from  delayed  delivery 
or  from  an  inability  to  use  it  for  any  period  of  time  because  of  its  dam- 
aged condition;  and  from  the  case  of  American  Locomotive  Co.  v* 
New  York  Central  R.  R.  Co.,  supra,  defendant  quotes  from  the  opin- 
ion the  following: 

"We  should  adhere  to  the  construction  of  this  clanse  in  the  bill  of  lading 
which  was  given  to  a  like  clause  in  Grossman  v.  N.  Y.  C,  supra,  and  should 
hold  that  the  liability  of  the  carrier  for  mere  delay  in  transportation  has 
been  released.*' 

The  holding  in  the  Grossman  Case  was  not  necessary  to  the  decision 
of  the  matter  then  before  the  court  and  is  dictum  merely;  and  in 
the  American  Locomotive  Company  Case  the  court  construed  the  bill 
of  lading  there  before  it  as  not  being  a  through  bill  of  lading,  but 
that  the  contract  of  carriage  was  in  effect  from  Schenectady  to  the 
city  of  New  York,  alongside  a  vessel  in  the  harbor  of  New  York. 
Therefore  this  was  not  an  interstate  shipment,  but  an  intrastate  ship- 
ment. 

[1,  2]  There  can  be  no  question  that  the  bill  of  lading  issued  at  the 
time  of  the  receipt  by  the  defendant  of  the  shipment,  and  the  tariffs 
and  classifications  in  effect  at  the  time  the  shipment  moved,  constitute 
the  entire  contract  of  carriage.  Burke  v.  Union  Pacific  R.  R.  Co.,  226 
N.  Y.  534,  124  N.  E.  119.  Nor  can  there  be  any  question  that  a  com- 
mon carrier  may  limit  its  common-law  liability  by  receiving  the  ship- 
ment for  transportation,  subject  to  all  the  terms  and  conditions  of  the 
uniform  bill  of  lading. 

This  being  an  interstate  shipment,  the  Carmack.  Amendment 
of  the  Hepburn  Act  of  June  29,  1906,  applies  (34  Stat.  584,  c.  3591 
[U.  S.  Comp.  St.  §§  86G4a,  8604aa]).  The  case  of  Adams  Express 
Co.  V.  Croninger,  226  U.  S.  491,  33  Sup.  Ct.  148,  57  L.  Ed.  314,  44 
L.  R.  A.  (N.  S.)  257,  holds  that  this  legislation  superseded,  all  regula- 
tions and  policies  of  the  states,  and  that.  Congress  having  taken  pos- 
session of  the  subject,  a  law  passed  by  it  took  precedence  of  all  other 
regulations.  The  court  reaffirmed  that  the  exemption  from  liability 
forbidden  in  section  20  of  the  act  was  a  statutory  declaration  that  a 
contract  of  exemption  from  liability  for  negligence  is  against  public 
policy  and  void. 

[3]  The  proof  in  this  case  that  there  was  unreasonable  delay  raises 
a  presumption  of  negligence  on  the  part  of  the  carrier,  which  is  not  re- 
futed by  reason  of  failure  to  tender  any  evidence  on  that  issue.  The 
court  below,  therefore,  was  justified  in  finding  that  there  was  unreason- 
able delay,  caused  by  the  negligence  of  the  carrier.  10  Corpus  Juris, 
301,  §  429,  and  cases  cited.  Under  the  terms  of  the  bill  of  lading, 
section  3,  par.agraph  1,  above  quoted : ' 

"No  carrier  is  bound  to  transport  said  property  by  any  particular  train  qr 
vessel,  or  In  time  for  any  particular  market,  or  otJieruHse  than  toith  r^^s(>na^e 
dispatch,  unless  by  specific  agreement  indorsed  hereon." 

'-the  duty,  therefore,  of  the  carrier  to  forward  with  reasonatle:  ,<iis- 
patch  was  recognized  in  the  bill  of  lading,  and  the  third  paragraph  of 
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the  same  section  provides  in  express  terms  for  claims  for  delay, 
and  how,  when,  and  where  they  should  be  made. 

The  United  States  Supreme  Court  in  Missouri,  Kansas,  etc.,  R.  R. 
Co.  V.  Harriman,  227  U.  S.  657,  33  Sup.  Ct  397,  57  L.  Ed.  690,  held 
that  the  liability  imposed  by  this  statute  is — 

"the  Uability  imposed  by  the  common  law  upon  a  common  carrier,  and  may  be 
Umited  or  qualified  by  special  contract  with  the  shipper,  provided  the  limita- 
tion or  qualification  be  Just  and  reasonable,  and  does  not  exempt  from  loss  or 
responsibility  due  to  negUgence." 

Section  3,  paragraph  2,  of  the  conditions  of  the  bill  of  lading,  above 
quoted,  cannot,  therefore,  be  held  leprally  to  be  an  exemption  of  the 
carrier  from  liability  due  to  its  negligence  in  not  forwarding  with 
reasonable  dispatch. 

[4]  There  is  ample  authority  for  the  proposition  that  this  provision 
in  the  bill  of  lading  is  intended  merely  to  establish  a  rule  for  de- 
termining the  value  of  the  property  in  case  of  loss,  and  not  to  limit  or 
diminish  the  carrier's  liability.  See  Wallingford  v.  Atchison  Railway 
Co.,  101  Kan.  544,  167  Pac.  1136,  L.  R.  A.  1918B,  716,  and  annotated 
notes  of  cases  in  L,  R.  A.  1918B,  720.  In  Shaffer  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  21  Interst.  Com.  Com'n  R.  8,  12,  13,  after  discussing  the  reasons 
for  the  approval  of  this  condition  in  the  bill  o'f  lading,  it  was  said: 

"It  was  found  upon  consideration  of  the  entire  matter  that  it  would  D« 
wiser  policy  to  adopt  the  value  of  the  commodity  at  the  time  and  place  of 
shipment,  and  especially  to  accept  the  invoice  value.  This  renders  the  ascer- 
tainment and  adjustment  of  damages  comparatively  easy,  and  tends  material- 
ly to  check  the  litigious  prosecution  of  exaggerative  claims  of  damage.  More- 
over, it  must  be  remembered  that,  although  the  rule  works  to  the  advantage 
of  the  carrier  when  the  market  price  has  advanced  subsequent  to  the  date  of 
shipment,  it  benefits  the  shipper  in  case  the  market  price  at  destination  should 
decline ;  and  it  seems  fairly  probable  that  in  the  long  ran  the  rulc(  would  be  of 
advantage  to  the  shipper  as  often  as  it  is  to  the  carrier." 

In  the  Wallingford  Case,  above  quoted,  it  was  contended  by  the 
plaintiff  that  this  condition  in  the  bill  of  lading  applied  only  as  to  the 
measure  of  damages  where  the  goods  had  been  lost — that  is,  destroyed, 
or  in  some  manner  damaged — and  that  it  could  not  apply  in  that  case, 
because  the  wheat  was  transported  without  damage  or  loss,  except 
as  occasioned  by  the  failure  to  deliver  it  at  the  proper  place.  The  court 
held  that  this  was  a  strained  construction  of  the  plain  language  of  the 
stipulation,  and  held  that  public  policy  required  that  provisions  of  this 
character  in  bills  of  lading,  the  forms  of  which  have  been  approved  by 
the  Interstate  Commerce  Commission,  should  be  upheld. 

In  Pearse  v.  Quebec  Steamship  Co.  (D.  C.)  24  Fed.  285,  it  was 
held  that  the— 

''true  meaning  of  such  a  provision  is  that  the  carrier  is  not  to  be  liable,  or 
accountable  for  more  than  the  Invoice  value  of  the  goods  damaged  or  lost,  and 
where  there  is  a  partial  injury  the  damage  is  to  be  computed  on  the  basis  of 
the  invoice  value  of  the  goods  damged.  Whatever  is  realized  for  the  damaged 
goods  must  be  credited  on  the  invoice  value,  the  same  as  though  the  goods 
were  abandoned  to  the  carrier  and  the  sale  of  the  damaged  goods  were  mad# 
by  it.'» 
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[5]  It  is  therefore  concluded  that  the  defendant  in  this  case  was 
negligent  in  not  forwarding  the  goods  with  reasonable  dispatch,  and 
that  the  court  below  was  correct  in  assessing  the  damages  in  the  man- 
ner in  which  it  did,  that  the  provision  in  the  bill  of  lading  expressly 
recognized  the  duty  of  the  defendant  to  forward  with  reasonable  dis- 
patch, and  that  the  provision  for  the  computation  of  damages  for  which 
the  carrier  is  liable  is  not  a  release  of  its  liability  for  its  negligent  de- 
lay, but  is  simply  a  rule  for  determining  the  value  of  the  property. 

Judgment  affirmed,  with  $25  costs. 

MANNING  and  CROPSEY,  JJ.,  concur. 

(193  App.  Div.  864) 

KLATZKO  V.  GOLODETZ  et  aL 

(Supreme  Court,  AppeUate  Divtsion,  First  Department.    November  5,  1920.) 

1.  Coorts  «=3»36— JurMielloii  of  City  Court  to  enter  Judgmeiit  not  preswiioA 

The  City  Ck>urt  is  not  a  court  of  general  Jurlsciiction,  and  Jurisdiction 
to  enter  judgment  will  not  be  presumed,  but  must  be  aUeged  as  a  fact 

2.  Ii^iiiielioD  «3»lft7— In^JnnctUm  order,  not  recitliig  grounds  on  wtiich  it  was 

made^  def  oettTO. 

Injunction  order,  not  reciting  the  grounds  upon  which  -it  was  granted, 
as  required  by  Code  Ciy.  Proc.  t  610,  held  defective. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isidore  Klatzko  against  Olga  Golodetz,  impleaded  with  the 
Bengol  Trading  Company,  Incorporated.  From  an  order  granting  a 
motion  for  an  injunction  pendente  lite  and  the  appointment  of  a 
receiver,  the  last-named  defendant  appeals.  Reversed,  and  motion 
for  injunction  denied,  with  leave  to  renew. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Komblueh  &  Hutter,  of  New  York  City  (Lester  M.  Rosenbloom,  of 
New  York  City,  of  counsel),  for  appellant. 

Feinberg  &  Feinberg,  of  New  York  City  (William  Feinberg,  of 
New  York  City,  of  counsel),  for  respondent. 

GREENBAUM,  J.  The  action  is  brought  by  the  assignee  of  the 
judgment  creditor  of  the  defendant  Golodetz  to  recover  from  the  de- 
fendant corporation,  Bengol  Trading  Co.,  Incorporated,  moneys  al- 
leged to  belong  to  the  judgment  debtor  and  claimed  to  be  held  for  her 
by  the  defendant  corporation.  The  foundation  of  the  action,  there- 
fore, depends  upon  the  existence  of  a  valid  judgment,  which  the  com- 
plaint afieges  was  entered  in  the  City  Court  of  the  City  of  New  York. 

The  appellant  moved  to  vacate  the  injunction,  upon  the  ground  that 
the  papers  upon  which  it  was  granted  are  defective,  and  notably  in 
that  the  complaint  fails  to  allege  that  the  City  Court  of  the  City  of 
New  York  had  jurisdiction  of  either  the  person  of  the  defendant  in 
that  action  or  the  subject-matter  thereof. 

^=9For  other  caaes  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  DlgeetB  &  Indexes 
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[1]  Appellant's  point  is  well  taken.  The  City  Court  is  a  court  not 
of  general  jurisdiction,  and  hence  jurisdiction  to  enter  the  judgment 
will  not  be  presumed,  but  must  be  alleged  as  a  fact.  This  has  been 
held  in  many  cases.  Gilbert  v.  York,  111  N.  Y.  544,  19  N.  E.  268; 
Werbelovsky  v.  Michael,  106  App.  Div.  138,  94  N.  Y.  Supp.  156; 
Frees  v.  Blyth,  99  App.  Div.  541,  91  N.  Y.  Supp.  103. 

[2]  Another  serious  defect  in  the  injunction  order  is  that  it  fails 
to  recite  the  grounds  upon  which  it  was  granted,  as  required  by  section 
610  of  the  Code  of  Civil  Procedure. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  for  an  injunction  denied,  with  leave,  however,  to  renew  upon 
proper  papers  and  upon  payment  of  costs.    All  concur. 


.  (193  App.  Div.  738) 

PEOPLE  ex  r^.  POLETI  v.  POLETI,  CODA  &  BEBECCHL 

(Supreme  Court,  AppeUate  Dillon,  First  Department.    November  5,  1920.) 

Corporations  <&=>181  (3) —Director  and  stockholder  entitled  to  have  account^ 
ant  take  part  in  examining  books  and  records. 

Where  a  director  and  large  stockholder  in  a  corporation  was  entitled 
to  examination  of  its  books  of  account  and  recordls,  it  was  improper,  where 
he  was  not*  familiar  with  bookkeeping  methods,  to  refuse  him  the  assis- 
tance of  an  accountant,  though  the  corporation  was  justified  in  refusing  to 
allow  officers  of  a  competitor  to  be  present ;  so  an  order  of  examination 
should  be  modified,  in  allowing  services  of  accountant. 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Joseph  Poleti,  for  a  writ  of  mandamus  against  Poleti,  Coda  & 
Rebecchi  for  examination  of  books  of  accounts.  From  so  much  of  the 
order  as  refused  to  allow  the  relator,  to  have  an  accountant  take  part 
in  the  examination,  he  appeals.  Order  modified,  and,  as  modified,  af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Samuel  F.  Frank,  of  New  York  City,  for  appellant. 
Charles  Zerbarini,  of  New  York  City  (Gustav  Goodmann,  of  New 
York  City,  of  counsel),  for  respondent. 

DOWLING,  T.  Relator  is  a  director  in,  and  owner  of  one-third  of 
the  stock  of,  the  defendant  corporation.  His  right  to  obtain  the 
writ  for  the  examination  of  the  books,  records,  and  papers  of  the  cor- 
pc5ration  has  been  sufficiently  established  by  the  moving  papers.  The 
right  has,  however,  been  limited  by  the  learned  court  at  Special  Term  by 
permitting  the  relator  alone  to  make  such  examination,  and  by  deny- 
ing to  him  the  right  to  have  expert  accountants  or  other  strangers  take 
part  therein. 

As  the  relator  is  not  fcimiliar  with  bookkeeping  methods,  and  never 
kept  books  himself,  an  examination  would  be  valueless  to  him,  if  he 
were  required  to  conduct  the  same  without  assistance,  as  he  swears  he 
would  be  unable  to  obtain  any  information  therefrom.  The  limitation 
upon  his  right  to  examine  was  imposed  because  of  the  fact  that,  when 
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relator  was  voluntarily  given  by  the  corporation  an  opportunity  to 
examine  its  books,  he  was  accompanied,  not  only  by  an  accountant,  but 
'by  the  president  and  the  bookkeeper  of  a  business  rival  of  defendant. 
Whereupon  he  was  denied  the  inspection  he  desired.  It  would  be  mani- 
festly improper  to  allow  relator  to  bring  with  him  the  representatives 
of  rivals  of  the  defendant  in  the  same  line  of  business,  whose  inspection 
of  the  books  could  easily  be  made  the  means  of  acquiring  information 
that  might  be  used  to  impair  defendant's  business.  On  the  other  hand, 
an  examination  of  the  books  would  be  futile,  unless  plaintiff  were  al- 
lowed the  presence  of  an  expert  accountant  who  could  understand  them 
and  intelligently  make  extracts  therefrom. 

The  order  appealed  from  will  therefore  be  modified,  by  striking  out 
all  after  the  word  "granted,"  and  adding  thereto  the  following : 

^And  tbat  a  peremptory  writ  of  mandamuB  issue,  requiring  and  command- 
ing Poleti,  Coda  &  Bebecchi,  Incorporated,  a  domestic  corporation,  to  forth- 
with exhibit  to  the  relator,  Joseph  Poletl,  and  his  accountant,  aU  books  of 
account,  records,  and  papers  of  said  corporation  of  Poleti,  Coda  &  Rebecchl, 
Incorporated,  from  the  1st  day  of  January,  1918,  to  the  time  of  such  exhibi- 
tion, and  to  permit  them  to  fully  examine  the  same,  and  to  take  extracts  there- 
from. Such  accountant  shaU  be  a  certified  pubUc  accountant ;  but  there  shall 
not  b«  present  at  such  examination  any  person  connected  in  any  way  with 
the  corporation  of  Marian!  Bros.,  Incorporated  (except  the  relator)" 

— and,  as  so  modified,  the  order  appealed  from  will  be  affirmed,  with 
$10  costs  and  disbursements  to  appellant.    All  concur. 

Order  oi  June  15,  1920,  so  far  as  it  denies  reargument,  affirmed; 
order  of  June  3,  1920,  modified,  as  directed  in  opinion,  and,  as  so  modi- 
fied, affirmed,  with  $10  costs  and  disbursements  to  appellant. 


(193  App.  Diy.  746) 

PEOPLE  ex  i«L  BROOKLYN  CITY  R.  €0.  ▼.  NKON  el  al. 

(Supreme  (Tourt,  Appellate  Division,  First  Department    November  5,' 1920.) 

L  Carriers  ^=^12(9)— Can  ehaiige  maTlnwmi  under  right  to  charge  fare  not 
exceeding  maximian. 

The  right  granted  a  street  railroad  by  a  town  to  construct  and  operate 
a  line  on  its  agreement  not  to  charge  a  fare  in  excess  of  5  cents  gives  it 
the  right  to  charge  the  maximum. 

2,  Carriers  «=»12(9)— Right  of  street  railroad  eonstructed  in  1860  to  charge 

fares  In  both  eity  and  town  as  before  after  extensions  in  1890  and  1892» 

A  street  railroad  having  been  extended  from  a  city  into  a  town  m 

, '  1860,  with  right  to  charge  a  5-cent  fare  in  the  town,  in  addition  to  such  a 
fare  in  the  city,  extensions  of  the  line  in  the  town  in  1890  and  1892  on 
condition  of  compliance  by  the  company  witfi  Laws  1884,  c.  252,  and 
Laws  1892,  c.  076,  did  not  affect  its  right  to  charge  fares  as  before ;  sec- 
tion 13  of  the  former  act  and  section  101  of  the  latter  excepting  from  the 
one-fare  provision  roads  originally  constructed  before  1884. 

S.  Clurriera  <S=>12  (9) -^Franchise  rights  of  street  railroad  in  eity  and  town 
to  charge  fares  not  alTected  by  annexation  or  consolidation. 

A  street  railroad  extending  through  a  city  and  a  town,  having  under 
iti  franchises  right  to  collect  a  5-cent  fare  in  each,  such  right  was  not  af- 
fected by  annexation  of  the  town  to  the  ciiy,  or  by  the  subsequent  con- 
solidation of  the  city  with  another  city. 

,'      '   '  '  "  ■■  » 

^ts^For  other  casea^see  same  topic  A  KEY-NUMBER  ia  aU  Key-Numbered  Digests  6  Indeze* 
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4.  Carrien  <»»12(9)— Right  of  street  raUroad  to  charge  two  fares  on  one 

line  not  affected  by  consent  to  extend  otimr  line. 

Right  of  a  street  railroad  company  under  its  franchises  to  charge  on 
one  line  two  fares  was  not  affected,  In  view  of  Railroad  Law,  §  181,  hy 
extension  of  other  lines  under  consents  hy  the  dty  providing  for  one 
5-cent  fare  over  all  its  lines,  'iinless  a  rate  •  •  ♦  in  excess  ♦  •  • 
may  be  lawfully  charged." 

5.  Carrien  <&»12(9)— Bight  of  street  railriMul  to  diarge  two  fares  not  affected 

by  acts  of  leosee. 

A  street  railroad  company,  on  termination  of  its  lease  of  a  line  on 
which  it  had  right  under  its  charters  to  diarge  two  fares,  resumes  pos- 
session with  such  right  unaffected  by  the  fact  that  its  lessee  had  volun- 
tarily charged  only  one  fare  thereon. 

Certiorari  by  the  People,  on  the  relation  of  the  Brooklyn  City  Rail- 
road Company,  against  Lewis  Nixon,  composing  and  constituting  the 
Public  Service  Commission  of  the  State  of  New  York  for  the  First 
District,  and  others,  to  review  an  order  of  said  Commission.  Order 
reversed* 

See,  also,  110  Misc.  Rep.  509,  181  N.  Y.  Supp.  790. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

CuUen  &  Dykman,  of  Brooklyn  (William  N.  Dykman,  of  Brooklyn, 
of  counsel),  for  relators. 

John  A.  Mullen,  of  New  York  City  (Terence  Farley,  of  New  York 
City,  of  counsel),  for  respondent  Public  Service  Commission. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Willard  S. 
Allen,  of  New  York  City,  of  counsel,  and  Edgar  J.  Kohler,  of  New 
York  City,  and  Herbert  S.  Worthley,  of  Brooklyn,  on  the  brief),  for 
the  City  of  New  York. 

PAGE,  J.  The  Brooklyn  City  Railroad  Company,  on  December  19, 
1853,  was  granted  franchises  to  construct  and  operate  a  double-track 
railroad  along  and  upon  certain  streets  and  avenues,  commencing  at 
the  termination  of  Fulton  street,  at  or  near  Fulton  Ferry,  among  which 
was: 

**4,  Upon  Fulton  street,  Falton  avenue  and  Flatbush  ayenue,  when  graded, 
to  the  city  line." 

This  grant  provided  that  the  rate  of  fare  for  each  passenger  and  the 
license  fee  for  each  car  should  be  upon  the  respective  lines : 

"4.  Flatbush  arenue  route,  f^re  not  to  exceed  five  cents ;  Ucense  fee  twenty, 
dollars." 

On  March  17,  1860,  the  local  authorities  of  the  town  of  Flatbush 
and  the  Flatbush  Plank  Road  Company  granted  the  right  to  the  Brook- 
lyn City  Railroad  Company  to  construct  and  operate  a  railroad  from 
the  city  line  to  Vernon  avenue,  and  the  said  company  agreed  not  to 
charge  a  fare  in  excess  of  5  cents  each  way  on  that  part  of  their  road 
lying  in  the  town  of  Flatbush.  On  November  21,  1890,  a  further  right 
was  granted  to  said  company  to  extend  its  tracks  in  the  town  of  Flat- 
bush from  its  then  terminus  at  Vernon  avenue  to  the  boundary  line 

^sdFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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between  the  towns  of  Flatbush  and  Flatlands.  On  the  21st  day  of 
March,  1892,  consent  was  given  by  the  town  board  of  Flatiands  for  the 
said  company  to  extend  its  railroad  from  the  boundary  line  between 
the  towns  of  Flatbush  and  Flatlands  to  the  Kings  Highway.  On  May 
1,  1894,  the  commissioners  of  highways  of  the  town  of  Fladands  grant- 
ed the  said  company  the  right  to  extend  its  line  to  Jamaica  Bay.  The 
town  of  Flatbush  was  annexed  to  the  city  of  Brooklyn  in  1894,  and  the 
town  of  Flatlands  was  annexed  to  the  city  of  Brookljm  in  1896.  The 
second  grant  by  the  town  of  Flatbush  and  the  first  grant  by  the  town  of 
Flatlands  contained  no  specific  provision  in  regard  to  rates  of  fare  to 
be  charged,  but  they  contained  the  following  clause : 

''I'hls  consent  is  given  upon  the  express  condition  that  the  mandatory  pro- 
visions of  chapter  262  of  the  Laws  of  1884,  pertinent  thereto,  and  acts  amenda- 
tory thereof,  shaU  be  compUed  with  by  said  Brooklyn  City  RaUroad  Company." 

The  second  consent  to  the  extension  of  its  line  in  the  town  of  Flat- 
lands  was  upon  &e  express  condition  that  all  the  provisions  of  chapter 
565  of  the  Laws  of  1890,  and  the  acts  amendatory  thereof,  applicable 
thereto,  should  be  complied  with.  At  that  time  chapter  565  of  the 
Laws  of  1890  had  been  repealed  and  the  section  relating  to  fares  had 
been  re-enacted  in  chapter  676  of  the  Laws  of  1892,  section  101. 
These  enactments  have  been  extended  somewhat  by  amendment  (Laws 
1897,  c.  688)  and  the  existing  law  will  be  found  in  section  181  of  the 
Railroad  Law  (Consol.  Laws,  c.  49). 

On  the  Flatbush  avenue  line  the  Brooklyn  City  Railroad  collected 
two  fares,  one  in  the  city  of  Brooklyn  and  one  in  the  towns  of  Flatbush 
and  Flatlands  from  1860  until  it  leased  its  railroads  to  the  Brooklyn 
Heights  Raihroad  Company  in  1893.  In  1896  the  Brooklyn  Heights 
Railroad  Company  reduced  the  fares  to  5  cents  for  a  continuous  trip 
over  the  entire  line.  In  1907  the  Public  Service  Commissions  Law  was 
passed.  Laws  1907,  c.  429,  amended  Laws  1910,  c.  480  (Consol.  Laws, 
c.  48).  Pursuant  to  the  provisions  of  this  statute  the  Brooklyn  Heights 
Railroad  Company  filed  with  the  Public, Service  Commission  o£  the 
First  District  a  "local  and  joint  passenger  tariff,"  effective  June  1, 1914, 
wherein  a  5-cent  fare  was  provided  for  on  the  Flatbush  avenue  line. 
The  Brooklyn  Heights  Railroad  Company  was  placed  in  the  hands 
of  a  receiver  in  or  about  July,  1919,  and  on  October  1,  1919,  de- 
fault was  made  in  the  payment  of  the  installment  of  rent  due  on  that 
day,  and  thereupon  the  Brooklyn  City  Railroad  Company  demanded 
that  the  railroads  embraced  in  the  lease  be  returned  to  it  for  operation. 
By  an  order  made  October  16,  1919,  the  United  States  District  Court 
instructed  the  receiver  to  refuse  to  adopt  the  lease  and  to  turn  over  the 
railroad  in  question  to  the  Brooklyn  City  Railroad  Company. 

In  the  early  part  of  October,  1919,  the  Brooklyn  City  Railroad  Com- 
pany filed  with  the  Public  Service  Commission  a  local  and  joipt  passen- 
ger tariff,  eflfective  October  9,  1919,  that  provided  for  two  5-cent 
fares  on  the  Flatbush  avenue  line.  After  the  Brooklyn  City  Railroad 
Company  resumed  operations,  it  commenced  collecting  a  second  fare 
in  a  portion  of  the  city  that  was  formerly  Flatbush,  and  ceased  to  oper- 
ate its  cars  through  Flatlands,  running  shuttle  cars  from  the  old  line 


Digitized  by 


Google 


372  184  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

of  Flatbush  to  the  terminus.  Complaint  having  been  made  to  the 
Public  Service  Commission  of  the  First  District  against  the  double 
fares  and  the  change  of  cars,  a  hearing  order  was  made.  On  October 
31,  1919,  the  commission  made  an  order  directing  through  service  to 
be  resumed  on  the  Flatbush  avenue  line.  The  order  provided  that  it 
should  not  prejudice  the  rights  of  the  company  to  charge  lawful  fares^ 
nor  the  rights  of  the  people  nor  the  rights  of  the  Public  Service  Com- 
mission to  regelate  rates  of  fare.  This  order  was  accepted  by  the 
railroad  company  and  is  not  involved  in  this  proceeding.  The  hearings 
were  continued  before  the  commission  and  resulted  in  an  order  dated 
November  19,  1919*    This  order  recites: 

'*The  commission  being  of  the  opinion  after  said  hearing  that  the  Brooklyn 
City  Railroad  Ck>mpany  is  at  present  acting  in  violation  of  law  in  charging 
more  than  a  single  f&re  of  5  cents  for  one  continuous  ride  on  its  Flatbush  ave- 
nue line  in  the  city  of  New  York,"  it  is  "ordered  that  the  Brooklyn  City  Rail- 
road Company  forthwith  comply  with  the  law  by  charging  and  coUecting  not 
more  than  a  single  fare  of  5  cents  from  any  passenger  for  one  continuous  ride 
from  any  point  on  its  Flatbush  avenue  line  to  any  other  point  thereon  within 
the  limits  of  the  city  of  New  York." 

The  commission  did  not  purport  to  inquire  into  the  reasonableness 
of  the  rate,  or  to  exercise  any  of  its  powers  to  regulate  rates.  The 
question  determined  by  it,  and  the  sole  question  before  us,  is  the  legal 
right  of  the  Brookl)m  City  Railroad  Company  to  charge  more  than 
one  5-cent  fare  for  each  passenger  carried  by  it  from  any  point  on  its 
line  to  any  other  point  on  its  line,  under  existing  franchises,  and  the 
effect  thereon  of  general  legislative  enactments. 

[1-3]  The  Legislature  has  not  fixed  a  rate  of  fare,  specifically,  to 
be  charged  on  this  road,  nor  has  the  Public  Service  Commission  at- 
tempted to  fix  the  rate  in  the  exercise  of  the  power  to  regulate  rates  dele- 
gated  to  it  by  the  Legislature.  The  inquiry  was  directed  to  an  alleged 
noncompliance  with  provisions  of  law  into  which  the  commission  is  em- 
powered to  examine  and  make  an  order  that  the  cdrporation  satisfy  the 
cause  of  the  complaint.  Public  Service  Commissions  Law,  §  45,  subd. 
2,  and  section  48.  We  are  not  called  upon  to  consider  either  the  power 
of  the  Legislature  or  of  the  Public  Service  Commission  to  prescribe 
another  or  different  rate.  The  question  is  simply:  Is  the  rate  now 
charged  a  violation  of  law  ?  It  is  not  contended  that  it  was  not  compe- 
tent for  the  city  of  Brooklyn  in  1853  to  annex  to  its  grant  a  condition 
that  the  rate  of  fare  on  this  line  to  the  city  line  should  be  5  events.  Nor 
is  it  contended  that  the  town  of  Flatbush  in  1860  did  not  have  the  right 
to  prescribe  that  the  company  should  not  charge  more  than  5  cents  each 
way  on  that  part  of  their  line  lying  in  the  town  of  Flatbush.  A  right 
to  charge  not  to  exceed  a  maximum  is  authority  to  charge  the  maxi- 
mum. There  was  nothing  to  affect  the  right  to  the  two  fares  until  the 
consent  of  the  town  of  Flatbush  to  extend  the  line  to  the  boundary  of 
Flatbush  in  1890.  This  consent  was  conditioned  upon  compliance  by 
the  company  with  the  Street  Railroad  Act  (Laws  1884.  c.  252).  Sec- 
tion 13  limits  the  right  of  any  company  incorporated  under,  or  con- 
structing and  operating  a  railroad  under,  that  act  to  charge,  and  provides 
that  it  shall  not  charge,  more  than  5  cents  for  one  continuous  ride  from 
any  point  to  any  other  point  within  the  limits  of  any  incorporated  city 
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or  village.  It  further  provides  thjt  this  section  shall  not  apply  to  any 
part  of  any  road  heretofore  constructed  and  now  in  operation,  unless 
such  company  shall  acquire  the  right  to  extend  such  road,  in  which 
event  its  rate  of  fare  shall  not  exceed  its  authorized  rates  prior  to  such 
extension. 

Likewise  the  act  of  1892  (Laws  1892,  c.  676,  §  101)  excepted  any 
part  of  any  road  constructed  prior  to  May  6,  1884,  unless  an  exten- 
sion thereof  should  be  acquired  under  the  provisions  of  that  act  or 
the  act  of  1892,  in  which  event  the  rate  of  fare  should  not  exceed  its 
authorized  rate  prior  to  such  extension.  A  similar  exception  is  contain- 
ed in  the  existing  law.  Railroad  Law  (Laws  1910,  c.  481)  §  181. 
There  was  therefore  nothing  in  the  statutes  which  would  affect  the 
right  of  the  Brooklyn  City  Railroad  Company  to  charge  the  same 
fares  after,  as  before,  the  extension  in  1890  and  1892.  The  subsequent 
annexation  of  Flatbush  and  Flatlands  to  the  city  of  Brooklyn  did  not 
alter  the  franchise  rights,  nor  did  the  consolidation  of  Brooklyn  with 
the  city  of  New  York  impose  upon  the  Brooklyn  City  Railroad  Com- 
pany any  obligation  or  requirement  from  which  it  was  then  free.  Braf- 
fett  V.  Brooklyn,  Q.  C.  &  S.  R.  R.  Co.,  204  N.  Y.  440,  447,  97  N.  E. 
888,  Hogan  v.  Long  Island  R.  R.  Co.,  206  N.  Y.  440,  446,  100  N.  E. 
47. 

[4]  In  October,  1913,  the  Brooklyn  City  Railroad  Company  ob- 
tained from  the  city  of  New  York  consent  to  extend  its  line  on  Roeb- 
ling  street,  and  in  April,  1916,  a  like  consent  to  extend  its  line  on 
Fresh  Pond  road.    In  tfiese  consents  was  a  provision  that — 

"The  rate  of  fare  for  any  passenger  upon  said  railway  sball  not  exceed  five 
(5)  cents,  and  the  company  shall  not  charge  any  passenger  more  than  five  (5) 
cents  for  one  continuous  ride  from  any  point  on  Its  road  or  any  road,  line  or 
branch  operated  by  it  or  under  its  control,  to  any  other  iwint  thereof,  or  any 
connecting  brandh  thereof  within  the  limits  of  the  city  xmless  a  rate  of  fare  in 
excess  of  five  (5)  cents  may  be  lawfully  charged  therefor." 

The  learned  counsel  for  the  city  and  the  Public  Service  Commis- 
sion contend  that  these  extensions  of  remote  and  wholly  disconnected 
lines,  by  reason  of  the  provisions  of  the  Railroad  Law  and  the  language 
above  quoted  from  the  city's  consent,  deprived  the  railroad  company  of 
any  right  that  theretofore  existed  to  charge  more  than  a  5-cent  fare  on 
its  Flatbush  avenue  line.  They  ignore  the  last  sentence  of  the  consent, 
"unless  a  rate  of  fare  in  excess  of  5  cents  may  be  lawfully  charged 
tfeerefor,"  and  also  of  the  Railroad  Law,  which  provides  that — 

"The  limitation  of  fares  to  5  cents  shall  not  apply  to  any  part  of  any  road 
constructed  prior  to  May  6,  1884,  and  then  in  operation,  unless  the  corporation 
owning  the  same  shall  have  acquired  the  right  to  extend  such  road  or  to  con- 
struct branches  thereof  ♦  ♦  •  in  which  event  its  rate  of  fare  shall  not 
exceed  its  authorized  rate  prior  to  sueh  extension." 

Thus  it  clearly  appears  that  the  extension  of  a  road  was  neither  to 
affect  the  rate  theretofore  authorized  nor  to  give  the  right  because  of 
such  extension  lo  exact  any  increase  of  fare.  Existing  legal  rates  are 
safeguarded.  Therefore,  in  my  opinion,  these  extensions  have  no  effect 
upon  the  right  of  the  railroad  company  to  cliarge  the  additional  fare 
over  that  portion  of  its  line  which  extended  beyond  the  limits  of  the 
city  of  Brooklyn  as  it  existed  in  1860. 
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[5]  It  is  further  contended  that,  the  Flatbush  avenue  line  having 
been  leased  to  the  Brookl3m  Heights  Railroad  Company  and  that  com- 
pany having  reduced  the  fare  to  a  single  5-cent  fare  on  the  entire  line, 
the  Brooklyn  City  Railroad  Company,  on  the  termination  of  the  lease, 
ccnild  not  exact  a  greater  fare  without  the  consent  of  the  Public  Service 
Commission  first  obtained.  The  Brooklyn  Heights  Company,  while 
operating  this  line,  was  required  to  give  free  transfers  from  the  various 
lines  owned  or  operated  by  it  to  points  on  any  other  line  owned  or 
operated  by  it.  It  voluntarily  fixed  a  S-cent  fare  on  this  line.  These 
provisions  were  binding  upon  it  so  long  as  it  controlled  and  operated 
the  line.  When,  however,  the  lease  terminated,  and  the  owner  re- 
sumed possession,  it  took  the  property  with  all  the  rights,  and  subject 
only  to  the  limitation  originally  imposed  by  its  franchise,  which  could 
in  no  way  be  limited  by  any  act  or  obligation  of  the  tenant.  The  tenant 
could  not  waive  or  impair  any  right  of  the  landlord. 

Therefore  we  hold  that  the  Brooklyn  City  Railroad  Company, 
in  charging  a  second  fare  on  that  portion  of  the  Flatbush  avenue  line 
beyond  the  limits  of  the  city  line  of  Brooklyn  as  it  existed  in  1860, 
is  within  its  legal  rights. 

The  order  of  the  Public  Service  Commission  will  be  reversed,  with 
$50  costs  and  disbursements.    All  concur. 


(193  App.  Div.  408) 

BOYLC  v.  A.  €.  CHENEY  PIANO  ACTION  CO. 

(Supreme  Oonrt,  Appellate  DlTlsion,  Third  Department    September  8,  1920.) 

1.  Master  and  servant  <&==>351^Reinedy  under  Compensation  Law  exclusive. 

A  complaint  of  an  employ^,  alleging  Injnry  by  employer's  negUgence  in 
faiUng  to  supply  a  safe  place  to  work,  states  no  cause  of  action ;  Work- 
men's Compensation  Law,  §  11,  supplying  the  exdusive  remedy  for  acci- 
dental injuries  arising  from  such  omission. 

2.  Master  and  servant  ^^258  (8) — Complaint  for  iqlury  to  employ^  under  16 

whUe  operating  saw  insufficient  to  eiiarge  violation  of  Labor  Law. 

Complaint  alleging  that  defendant  employer  permitted  plaintiff,  being 
under  16  years  of  age,  to  work  on  a  saw  and  assist  in  operating,  handUng, 
and  cleaiUng  it,  contrary  to  Labor  Law,  §  93,  states  no  cause  of  action, 
for  lack  of  aUegation  that  the  saw  was  a  circular  or  band  saw,  and  that 
the  machinery  was  in  motion  when  plaintiff  handled  and  cleaned  it. 

3.  Master  and  servant  <&=>366 — CcHupensation  law  affords  exclusive  remedy  for 

injuries  to  minor  unlawfully  employed  without  oertiflcato  required  by 
Labor  Law. 

Though  defendant  unlawfully  employed  plaintiff,  less  than  16  years  old, 
in  its  factory,  without  procuring  and  filing  the  certificate  required  by 
Labor  Law,  {  70,  plaintiff  has  no  cause  of  action  at  law  for  injuries  arising 
out  of  the  employment,  though  the  wrong  causing  the  Injuries  tsas  done 
by  the  employer  before  it  became  such;  the  employer's  liability  under  the 
Workmen's  Compensation  Law,  particularly  in  view  of  section  11,  and 
despite  section  29,  being  exclusive. 

John  M.  Kellogg,  P.  J.,  and  Kiley,  J.,  dissenting. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Vincent  Boyle,  an  infant,  by  George  T.  Boyle,  Jr.,  his  guard- 
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ian  ad  litem,  against  the  A.  C.  Cheney  Piano  Action  Company.    From 
an  order  dismissing  the  complaint,  and  from  a  judgment  entered  there- 
on, plaintiff  appeals.    Order  and  judgment  affirmed. 
.     See,  also,  110  Misc.  Rep.  540,  181  N.  Y.  Supp,  668. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

William  E.  Fitzsimmons,  of  Albany,  for  appellant. 
Ainsworth,  Carlisle,  Sullivan  &  Ardiibald,  of  Albany  Qohn  N.  Car- 
lisle, of  Albany,  of  counsel),  for  respondent. 

HENRY  T.  KELLOGG,  J,  [1]  The  complaint  alleges  that  the 
plaintiff  was  employed  by  the  defendant  in  its  factory;  that  while  so 
employed  he  was  seriously  injured  by  the  negligence  of  the  defend- 
ant ;  that  the  defendant  failed  to  supply  the  plaintiff  with  a  safe  place 
to  work ;  that  it  directed  him  to  undertake  dangerous  work ;  that  it 
maintained  machinery  in  its  factory  in  an  unsafe  and  improper  condi- 
tion; that  it  failed  to  protect  plaintiff  from  injury  by  its  machinery; 
that  it  omitted  the  use  of  safeguards  and  appliances  to  protect  him ; 
that  it  failed  to  disconnect  its  machinery  when  not  in  motion ;  that  it 
failed  properly  to  direct  plaintiff  in  his  work ;  that  as  a  result  of  such 
omissions  and  other  acts  the  plaintiff  was  injured.  It  is  manifest  that 
in  all  the  allegations  thus  recited  the  plaintiff  asserts  no  wrong  as  the 
cause  of  his  injuries,  other  than  a  neglect  by  the  defendant  of  its  du- 
'  ties  as  a  master,  owed  to  the  plaintiff  as  its  servant.  The  Workmen's 
Compensation  Law  (Consol.  Laws,  c.  67)  supplies  an  exclusive  remedy 
for  all  accidental  injuries  arising  from  such  omissions.  Workmen's 
Compensation  Law,  §  11.  The  allegations  specified,  therefore,  state 
no  cause  of  action. 

[2]  The  complaint  also  alleges  that  the  defendant — 

"permitted  plaintiff,  being  under  16  years  of  age,  to  work  on  a  saw  and  assist 
in  operating,  handling,  and  cleaning  the  same,  contrary  to  the  provisions  of 
section  93  of  the  Labor  Law  of  the  state  of  New  York." 

The  section  referred  to  forbids  the  emplo)mient  of  a  child  under  16 
years  of  age  in  the  operation  of  certain  machines,  including  "circular 
or  band  saws,"  It  is  not  alleged  that  the  plaintiff  was  permitted  to 
operate  a  saw  either  of  the  band  or  of  the  circular  t3rpe.  The  same 
section  dso  provides  that  no  male  child  under  the  age  of  18  years  "shall 
be  permitted  or  directed  to  clean  machinery  while  in  motion."  It  is  not 
allied  that  the  machinery  which  the  plaintiff  was  permitted  to  handle 
and  clean  was  ''in  motion"  when  he  handled  and  cleaned  it.  The  alle- 
gations, therefore,  state  no  facts  constituting  violations  of  section  93 
of  the  Labor  Law  (Consol.  Laws,  c.  31).  For  this  reason,  as  well  as 
for  the  reasons  hereafter  to  be  stated  for  holding  insufficient  a  further 
allegation  of  the  complaint,  it  must  be  considered  that  the  allegations 
quoted  state  no  cause  of  action. 

[3]  The  plaintiff  also  alleges  that  the  defendant — 

"unlawfully  employed  the  plaintiff  In  its  said  factory  without  procuring  and 
filing  l^e  certificate  required  by  section  70  of  the  Labor  Law  of  the  state 
of  New  Xork." 
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The  plaintiff  evidently  intended  to  allege  a  violation  of  that  portion 
of  section  70  of  the  Labor  Law  which,  after  forbidding  the  employ- 
ment in  any  factory  of  a  child  under  the  age  of  14  years,  reads  as  fol- 
lows: 

"No  child  between  the  ages  of  fourteen  and  sixteen  years  shall  be  so  em- 
ployed, permitted  or  suffered  to  work  unless  an  employment  certificate,  issued 
as  provided  in  this  article,  shall  have  been  theretofore  filed  in  the  office  of  the 
employer  at  the  place  of  employment  of  such  child." 

The  plaintiff  contends  that  under  the  authority  of  Karpeles  v.  Heine,. 
227  N.  Y.  74,  124  N.  E.  101,  the  act  of  employing  him  was  in  itself  a 
tort;  that  the  duty  violated  was  not  that  of  an  employer  to  use  care^ 
but  rather  the  duty  of  persons  generally  not  to  employ  a  child ;  that 
the  wrong  was  not  committed  in  the  course  of  an  employment,  but  be- 
fore the  employment  was  established;  that  therefore  his  injuries  were 
not  compensable  under  the  Workmen's  Compensation  Law.  He  for- 
gets that  compensation  is  payable  for  injuries,  not  if  a  wrong  to  which 
they  are  due  occurs  in  the  course  of  an  employment,  but  r^ardless  of 
the  commission  of  any  wrong,  provided  only  the  injuries  themselves 
arise  from  the  employment  in  the  course  thereof.  Whether  or  not  the 
plaintiff  was  "lawfully"  employed,  the  fact  cannot  be  doubted  that 
when  he  was  injured  the  relationship  of  master  and  servant  did  in 
point  of  fact  exist.  The  plaintiff  had  subjected  himself  to  tlie  orders 
and  directions  of  the  defendant,  and  when  hurt  was  actually  working 
upon  machinery  in  the  defendant's  factory  in  accordance  with  direc- 
tions given.  He  undoubtedly  could  have  collected  his  stipulated  wages 
as  employe  for  the  work  thus  done.  The  reasoning  that  there  was  no 
employment  because  the  statute  forbade  it  is  reducible  to  an  absurdity. 
It  would  compel  the  deduction  that,  an  employment  being  impossible 
because  of  the  prohibition,  a  violation  of  the  prohibition,  though  made 
a  crime  by  the  Penal  Law,  is  equally  impossible. 

Clearly  the  plaintiff's  injuries  arose  out  of  and  in  the  course  of  his 
employment.  That  he  has  a  remedy  by  filing  a  claim  for  compensa- 
tion is  supported  by  decisions  of  this  court.  Ide  v.  Faul  &  Timmins, 
179  App.  Div.  567,  166  N.  Y.  Supp.  858;  Kenny  v.  Union  Railway 
Co.,  166  App.  Div.  497,  152  N.  Y.  Supp.  117.  The  plaintiff  contends 
that,  although  he  may  have  such  a  remedy,  he  may  likewise  maintain 
an  action  against  the  defendant  for  the  results  of  a  wrong  committed 
by  it  before  it  became  an  employer,  as  he  might  do  were  the  defend- 
ant a  third  party  who  had  wronged  him.  Section  29  of  the  Workmen's 
Compensation  Law  does  give  a  remedy  against  a  third  party,  if  injuries 
sustained  are  due  to  "the  negligence  or  wrong  of  another  not  in  the 
same  employ."  This  defendant,  as  the  employer,  was  in  the  same 
employ  as  the  plaintiff  employe.  Moreover,  the  argument  ignores  that 
portion  of  section  11  of  the  Workmen's  Compensation  Law  which 
reads : 

"The  liability  of  an  employer  prescribed  by  the  last  preceding  section  shall 
be  exclusive  aud  in  place  of  any  other  liability  whatsoever,  to  such  employee, 
his  personal  representatives,  husband,  parents,  dependents  or  next  of  kin,  or 
any  one  otherwise  entitled  to  recover  damages,  at  common  law  or  otherwise  on 
account  of  such  injury  or  death." 
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The  liability  of  the  employer  under  the  Workmen's  Compensation 
Law  for  all  injuries  arising  from  an  employment  being  exclusive,  no 
action  at  law  for  such  injuries  will  lie,  even  though  the  wrong  caus- 
ing them  was  done  by  the  employer  before  he  became  an  employer. 
For  all  these  reasons  the  conclusion  is  irresistible  that  the  plaintiff  can- 
not maintain  this  action.    The  order  and  judgment  should  be  affirmed. 

Order  and  judgment  affirmed,  with  costs. 

WOODWARD  and  COCHRANE,  JJ.,  concur, 

JOHN  M.  KELIyOGG,  P.  J.  (dissenting).  At  the  trial  the  complaint 
was  dismissed  upon  the  ground  that  the  remedy  given  to  the  employe 
against  the  employer,  under  section  11  of  the  Workmen's  Compensa- 
tion l^w  (Consol.  Laws,  c.  67),  excludes  all  other  remedies. 

The  complaint  showed  that  the  plaintiff,  a  boy  under  16  years  of 
age,  was  employed  by  the  defendant  in  operating  a  saw,  in  violation  of 
subdivision  1  of  section  93  of  the  Labor  Law  (Consol.  Laws,  c.  31). 
That  section  absolutely  prohibits  such  employment.  Its  violation  is  a 
misdemeanor.  Penal  Law  (Consol.  Laws,  c.  40)  §  1275.  The  boy, 
therefore,  was  injured  by  the  criminal  act  of  the  defendant.  The  lia- 
bility arose,  not  on  account  of  the  defendant's  negligence,  but  because 
plaintiff  is  the  victim  of  his  crime.  Amberg  v.  Kinley,  214  N.  Y.  541, 
108  N.  E.  830,  L.  R.  A.  1915E,  519;  Karpeles  v.  Heine,  227  N.  Y.  74, 
124  N.  E.  101.  The  employer,  when  sued  by  the  infant,  cannot  shield 
himself  by  alleging  his  own  crime ;  but  he  must  respond  as  if  the  em- 
ployment were  valid.  But  the  boy,  who  was  not  a  criminal,  may  at  his 
election  rely  upon  the  employment  or  repudiate  it.  An  infant  who 
agrees  to  work  for  a  fixed  wage  can  repudiate  the  contract  and  sue 
upon  a  quantiun  meruit,  or  he  may  affirm  and  sue  upon  the  contract. 
Infancy  is  a  privilege  to  him,  not  a  defense  to  his  employer.  The  al- 
leged employment  having  been  in  absolute  violation  of  law,  section  11 
of  the  Workmen's  Compensation  Law  does  not  apply.  Wolff  v.  Ful- 
ton Bag  &  Cotton  Mills,  185  App.  Div.  436,  173  N.  Y.  Supp.  75 ;  Kar- 
peles V.  Heine,  supra.  But,  if  the  infant  seeks  the  benefit  of  the  Work- 
men's Compensation  Law,  his  infancy  cannot  shield  the  employer. 
Matter  of  Kenny  v.  Union  Railway  Co.,  166  App.  Div.  497,  152  N.  Y. 
Supp.  117;  Ide  v.  FaulS:  Timmins,  179  App.  Div.  567^  166  N.  Y. 
Supp.  858.  The  recent  case  of  Karpeles  v.  Heine,  supra,  clarifies  the 
situation,  and  seems  to  remove  any  doubt  which  might  have  previously 
existed  in  a  case  where  the  employment  of  the  child  is  absolutely  pro- 
hibited. 

It  is  now  urged  that  the  complaint  does  not  show  that  the  saw  in 
question  was  a  band  saw  or  circular  saw.  A  band  saw  and  circular 
saw  are  the  only  ones  referred  to  in  section  93,  and  the  allegation  that 
the  boy  was  injured  while  operating  a  saw  in  violation  of  that  section 
is,  on  demurrer,  equivalent  to  a  statement  that  it  was  a  band  saw  or  a 
circular  saw. 

"It  is  the  general  rule,  however,  that  a  complaint,  when  challenged  for  in- 
sufficiency, is  to  be  liberally  construed,  and  that  the  pleader  is  to  be  deemed 
to  have  alleged*  not  only  the  facts  set  forth,  but  those  also  to  be  implied  there^ 
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from  by  reasonable  and  fair  intendment.  €k>atswortli  y.  Lehigh  Valley  B.  R. 
Co.,  24  App.  DiT.  273.  affirmed  156  N.  Y.  451 ;  National  (Contracting  Co.  v. 
Hudson  R.  W.  P.  CJo.,  170  N.  Y.  439 ;  Ellsworth  v.  Agricultural  Society,  99 
App.  Div.  119 ;  Milliken  v.  Western  Union  Tel.  Co.,  110  N.  Y.  403."  Peterson  v. 
Bighmle,  175  App.  Dlv.  113,  115,  161  N.  Y.  Supp.  1065,  1067. 

I  favor  a  reversal  and  a  new  trial,  with  costs  to  the  appellant  to 
abide  the  event. 

KILEY,  J.,  concurs. 


BISHOP  V.  NBW  YOBK  TIMES  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  5,  1920.) 

1.  Libel  and  slander  ^^114— SubstanUal  damages  against  newspaper  for  gross 

libel  under  aggravating  eireumstanees  proper. 

Where  libel  by  a  newspaper  company  was  gross,  and  the  circumstances 
under  which  it  was  printed  were  aggravating,  a  verdict  for  substantial 
damages  was  proper. 

2.  Appeal  and  error  ^»1140(1)— Errors  as  to  evidenee  bearing  on  damages 

cured  by  redueing  recovery. 

In  an  action  for  libel,  errors  in  the  admission  and  exclusion  of  evidence 
bearing  on  the  amount  of  damages,  which  did  not  affect  the  question  of 
liability,  necessitate  only  reduction  of  verdict  and  judgment  for  plaintiff, 
and  order  denying  defendant's  motion  for  new  trial  will  be  reversed  only 
if  plaintiff  refuses  to  stipulate  to  reduce  verdict. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Abigail  H.  Bishop  against  the  New  York  Times  Company. 
From  a  judgment  for  plaintiff  for  $45,000,  and  from  an  order  denying 
its  motion  for  new  trial,  defendant  appeals.  Judgment  and  order 
reversed,  unless  plaintiff  stipulates  to  reduce  verdict,  in  which  case  the 
judgment,  as  modified,  and  the  order  appealed  from,  may  stand  af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GKEENBAUM,  JJ. 

Leventritt,  Cook  &  Nathan,  of  New  York  City  (Alfred  A.  Cook,  of 
New  York  City,  of  counsel,  and  Emil  Goldmark  and  John  M.  Green- 
field, Jr.,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Stanley  C.  Fowler,  of  New  York  City  (Stanley  C.  Fowler,  of  New 
York  City,  of  counsel,  and  Grant  Hoemer  and  Thomas  L.  Zimmerman, 
Jr.,  both  of  New  York  City,  on  the  brief),  for  respondent. 

PER  CURIAM.  [1,2]  The  Trial  Term  properly  held  that  the 
publication  of  the  libelous  article  was  not  justified.  The  libel  itself 
was  so  gross,  and  the  circumstances  under  which  it  was  printed  were 
so  aggravating,  that  a  verdict  for  substantial  damages  was  proper. 
We  are  of  opinion  that  errors  were  committed,  both  in  the  admission 
and  exclusion  of  evidence  bearing  upon  the  amount  of  damages. 
These  errors,  however,  did  not  aflfect  the  question  of  liability.  We  are 
further  of  opinion  that  full  relief  to  the  defendant  from  any  possible 
injury  arising  therefrom  can  be  given  by  a  reduction  of  this  verdict. 

^s^Por  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dtgesta  it  Indexes 
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The  judgment  and  order  should  be  reversed,  with  costs  to  appel- 
lant to  abide  the  event,  unless  the  plaintiff  will  stipulate  to  reduce  the 
verdict  to  the  stun  of  $25,000.  If  the  plaintiff  so  stipulates,  the  judg- 
mept,  as  so  modified,  and  the  order  appealed  from,  may  stand  affirmed, 
without  costs.    Setlie  order  on  notice. 


<193  App.  Dir.  736) 

SHUIiBfAN  T.  FRIEDMAN  el  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    November  5,  1920.) 

Discovery  ^=s>58— Order  permiiting  inquiry  as  to  sales  otiier  thao  those  on 
which  commissions  sued  for  were  earned  too  broad. 

In  an  action  by  the  general  manager  of  a  stock  brokerage  office  for  com- 
missions, in  addition  to  salary  unpaid,  though  demanded,  in  view  of  th,e 
pleadings,  order  for  examination  of  defendants  before  trial  held  too  broad, 
in  that  it  permitted  inquiry  as  to  sales  of  stock  on  which  commissions  sued 
for  were  not  earned. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  David  Shulman  against  Mitchell  M.  Friedman  and  others, 
copartners  doiiig  business  under  the  firm  name  and  style  of  Fried- 
man &  Co.  From  an  order  denying  a  motion  to  vacate  an  order  for 
examination  of  defendants  before  trial,  they  appeal.  Order  reversed, 
and  application  granted,  to  extent  of  striking  from  the  original  order  a 
certain  part,  and  making  a  substitution  therefor. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Walter  E.  Godfrey,  of  New  York  City,  for  appellants. 
Charles  J.  Lane,  of  New  York  City,  for  respondent. 

DOWLING,  J.  The  complaint  herein  sets  forth  the  employment 
of  plaintiff  by  defendants  as  jgeneral  manager  of  their  Philadelphia 
stock  brokerage  office,  upon  an  agreed  compensation  of  $45  per  week 
and  a  commission  of  15  cents  per  share  of  the  preferred  or  common 
stock  sold  at  that  office  by  any  one  employed  therein  as  salesman,  or 
by  the  plaintiff  personally,  for  the  sale  of  shares  of  stock  in  behalf  of 
the  defendants,  whether  paid  for  in  full,  or  in  part  payment,  or  by  way 
of  collateral  furnished  by  the  customer  or  customers.  It  is  further 
alleged  that  ih  pursuance  of  the  agreement  plaintiff  entered  upon 
his  employment,  and  that  in  compliance  with  the  agreement  there  were 
sold  at  the  Philadelphia  office  in  the  month  of  January,  1919,  partly 
by  salesmen  and  partly  by  plaintiff  personally,  14,000  shares  of  stock 
of  the  Dayton  Coal  &  Iron  Railway  Company  to  William  W.  Van 
Baum,  and  800  shares  pf  the  same  stock  to  J.  De  Wolf  Perry,  wherein 
plaintiff's  commissions  amounted  to  $2,200,  which  sum  has  not  been 
paid,  though  demanded. 

The  answer  admits  the  making  of  a  contract  of  employment  of  plain- 
tiff by  defendants  at  the  salary  and  commissions  set  forth  in  the  com- 
plaint, but  denies  that  plaintiff  was  employed  as  general  manager,  de- 

^S9FV>r  other  cases  eee  tanie  topic  A  KETT-NUMBER  in  all  Key-Numbered  DlKesto  A  Indezea 
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nies  that  his  duties  were  as  alleged  in  the  complaint,  and  denies  that  the 
commissions  were  to  be  paid,  whether  the  stock  was  paid  for  in  full, 
or  in  part  payment,  or  by  way  of  collateral  furnished  by  the  customer  or 
customers.  It  admits  that  the  14,800  shares  of  stock  in  question  were 
sold  in  their  behalf,  but  denies  that  they  were  sold  partly  by  salesmen 
and  partly  by  plaintiff  personally  under  the  agreement,  and  it  denies 
that  any  sum  is  due  to  plaintiff.  The  answer  further  sets  up  separate 
defenses :  (1)  An  accounting  had  between  the  parties,  and  payment  of 
the  sum  found  due  thereunder;  (2)  payment  and  satisfaction  tmder 
an  agreement  of  settlement. 

The  order  for  examination,  in  view  of  the  pleadings,  is  too  broad. 
As  the  making  of  the  agreement  in  tHe  terms  claimed  by  plaintiff  is 
controverted  in  part,  the  examination  should  be  allowed  as  to  its  terms 
and  conditions ;  but,  as  the  plaintiff  is  suing  for  the  commissions  due 
him  solely  on  the  sale  of  the  specified  14,800  shares  of  stock,  he  should 
not  be  allowed  the  general  examination  as  to  other  sales  of  stock 
provided  for  by  the  order,  as  these  are  not  relevant  to  any  proof  he  is 
required  to  make  to  establish  his  case. 

The  order  appealed  from  will  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  application  granted,  to  the  extent  of  striking  out 
from  the  original  order  for  the  examination  of  the  defendants  here- 
in all  that  part  thereof  beginning  with  the  words  "the  number  of 
shares  of  preferred  and  common  stock  of  the  Dayton  Coal  &  Iron  Rail- 
way Company,"  and  concluding  with  the  words  "the  rate  of  commis- 
sion plaintiff  was  to  receive  and  the  amount  remaining  due  to  plaintiff," 
and  by  substituting  in  place  thereof  the  following : 

"And  also  as  to  how,  when,  and  upon  what  terms  the  sale  of  the  1,400 
shares  of  Dayton  Cool  &  Iron  RaUway  CJompany  stock  to  William  W.  Van 
Baum  and  the  sale  of  800  shares  of  stock  of  the  same  company  to  J.  De  Wolf 
Perry  were  made,  as  well  as  the  person  or  persons  by  or  through  whom  such 
sales  were  made  or  negotiated." 

The  order  for  examination  otherwise  to  remain  as  made.  Settle 
order  on  notice.    All  concur. 


LYON  V.  FARMERS'  LOAN  &  TRUST  60.  OF  NBW  YORK  et  aL^ 

(Supreme  Court,  Special  Term,  New  York  County.    June  14,  1920.) 

Taxation  ^=>533 — State  tax  stamp  need  not  be  attached  to  memonmdum  of 
sale  of  eorporate  stock. 

Under  Tax  Law,  §  270,  the  stamp  for  the  transfer  tax  on  the  sale  of 
corporate  stock  need  not  be  attached  to  a  memorandum  of  the  sale  of  such 
stock  providing  for  future  delivery  of  a  certificate,  but  must  be  attached  ta 
the  certificate  when  delivered,  so  tliat  section  278  does  not  prevent  an  ac- 
tion f of  the  specific  performance  of  a  contract  t<f  transfer  corporate  stock, 
to  which  contract  no  stamp  was  attached. 

Action  by  Maude  C.  Lyon  against  the  Farmers'  Loan  &  Trust  Com- 
pany of  New  York  and  Irving  Whitney  Lyon,  as  executors  and  trustees 
under  the  will  of  Whitney  Lyon,  deceased,  and  another.    On  plaintiff's 

4(=:9For  other  caaes  see  mud»  topic  &  KET-NUMBER  In  all  Key-Numbered  Digeeta  A  indexes 
•Order  affirmed  —  App.  Dlv.  — ,  185  N.  Y.  Supp.  — . 
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demurrers  to  the  first,  second,  /and  third  defenses  set  forth  in  the  an- 
swer of  defendants.   Demurrers  sustained.  ,    * 

I.  T,  Flatto,  of  New  York  City,  for  the  motion. 
Breed,  Abbott  &  Morgan,  of  New  York  City  (Eugene  W.  Leake,  of 
New  York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  The  plaintiff's  demurrer  presents  the  question 
whether  the  first,  second,  and  third  separate  defenses  set  up  in  the 
answer  are  sufficient.  The  action  is  for  specific  performance  of  the 
agreement  hereinafter  referred  to. 

The  complaint  alleges  that  on  the  13th  day  of  May,  1919,  the  de- 
fendant, executors'  testator,  Whitney  Lyon,  "duly  executed  and  de- 
livered an  instrument  in  writing  to  the  plaintiff,  *  *  *  wherein 
and  whereby  for  value  received  the  said  Whitney  Lyon  sold,  assigned, 
transferred,  and  set  over  to  the  plaintiff  *  *  *  one-third  of  all 
the  shares  of  stock  of  the  said  Whitney  Corporation,  which  was  in 
amount  333%  shares  of  stock  in  the  said  corporation,  and  directed 
that  the  same  be  delivered  to  plaintiff  as  soon  as  possible  thereafter," 
and  that  on  the  14th  day  of  May,  1919,  the  said  Whitney  Lyon  died 
without  previous  delivery  of  the  said  shares  of  stock,  and  that  such 
shares  are  still  in  the  name  of  the  said  Whitney  Lyon  upon  the  books 
of  the  corporation,  and  have  been  and  still  are  in  the  possession  and 
control  and  custody  of  the  defendant  trust  company  as  executor  and 
trustee. 

The  defenses  set  up  nonpayment  of  the  United  States  tax  imposed  by 
title. XI  of  the  United  States  Revenue  Act  of  1918  (U.  S.  Comp.  St. 
Ann.  Supp.  1919,  §§  6318i-6318p)  and  also  nonpayment  of  the  tax  im- 
posed by  article  12  of  the  Tax  Law  of  the  state  of  New  York  (Consol. 
Laws,  c.  60).  Upoi\  the  argument,  the  defendants  abandoned  the  de- 
fense based  upon  the  nonpayment  of  the  United  States  tax,  but  insist 
that  the  failure  to  pay  the  tax  required  by  the  laws  of  this  state  (sec- 
tion 270  of  the  Tax  Law)  debars  the  plaintiff  of  the  right  of  access  to 
our  courts  (section  278,  Id.). 

In  Bean  v.  Flint,  204  N.  Y.  153,  97  N.  E.  490,  the  Court  of  Appeals, 
in  the  prevailing  opinion,  set  forth  its  construction  of  the  sections  re- 
ferred to.  In  that  case  the  parties  made  a  contract  in  writing  whereby 
the  seller  agreed  to  sell  and  deliver  to  the  purchaser  certain  shares  of 
stock,  the  purchaser  agreeing  to  pay  therefor  the  purchase  price  in 
installments,  and  subsequent  to  the  execution  of  the  agreement  the  sell- 
er executed  a  blank  assignment  on  the  back  of  the  certificate  represent- 
ing the  shares  in  question,  and  delivered  the  certificate  and  assign- 
ment to  the  appellant,  but  did  not  pay  in  any  manner  the  tax  on  such 
transfer  which  the  statute  required. 

Although  the  precise  question  presented  in  that  case  was  one  of 
pleading,  nevertheless  the  court,  after  quoting  and  referring  to  sec- 
tions 270,  272,  277,  and  278  of  the  Tax  Law,  proceeded  in  the  prevail- 
ing opinion  to  express  its  view  as  to  the  proper  construction  of  those 
secticMis,  saying  (204  N.  Y.  at  page  157,  91  N.  E.  491) : 

"It  wiU  at  once  be  observed  that  the  provisions  qnoted  In  one  respect  are  not 
very  harmonious  or  clear.    It  is  difficult  to  determine  whether  in  such  a  case 
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as  this  the  statute  requires  the  stamps  in  payment  of  the  tax  to  he  alDzed  to 
the  agreement  to  sell,  to  a  memorandnm  or  bill  to  be  made  and  deliyered  at  the 
time  of  the  transfer,  or  to  'the  stock  certificates  themseKes  when  actually 
transferred.  The  latter  has  been  assumed  to  be  the  law,  and  I  shall  follow 
that  assumption.  It  thus  comes  about  that  after  the  parties  had  made  a 
valid  agreement  for  fhe  future  sale  and  delivery  of  stock  the  seller  was  re- 
quired at  the  time  of  actual  transfer  to  the  certificates,  to  place  stamps  thereon 
in  order  to  make  a  wholly  effectlTe  delivery  in  fulfillment  of  his  prior  con- 
tract." 

In  the  later  case  of  Waddle  v.  Cabana,  220  N.  Y.  18,  1 14  N.  E.  1054, 
the  court  had  before  it  an  action  to  compel  specific  performance  of  a 
contract  to  sell  shares  of  stock.  By  the  terms  of  the  contract  the  pur- 
cfhaser  was  to  execute  his  promissory  note  payable  in  annual  install- 
ments ;  "the  stock  to  remain  as  collateral  security  for  the  indebtedness 
until  it  was  fully  paid."  At  page  27  of  its  opinion  in  220  N.  Y.  (114 
N.  E.  1057),  the  court  said: 

"The  contract  is  not  unenforceable  for  failure  to  comply  with  the  Tax  Law 
(sections  270-278)  relative  to  taxable  transfers  of  stock.  When  the  stock 
certificates  are  actually  transferred,  the  seller  must  stamp  them  to  make  an 
effective  delivery  in  fulfillment  of  his  contract  (Bean  v.  Flint,  204  N.  Y.  153, 
157),  and  the  statute  will  then  be  fully  satisfied." 

The  learned  counsel  for  the  defendants  seeks  tq  distinguish  the  pres- 
ent ca:se  from  the  case  last  cited  by  claiming  that  the  court  construed 
that  contract  as  an  executory  agreement,  not  transferring  to  the  ven- 
dee title  to  the  stock.  I  do  not  think  that  is  a  fair  construction  to  place 
upon  the  case,  however,  because  it  appears  by  the  language  of  the 
opinion  that  Jthe  stock  was  to  remain  with  the  seller  as  collateral 
security  until  the  balance  of  the  purchase  price  was  fully  paid.  Such 
words  I  think  by  fair  construction  imply  that  the  title  had  passed  to 
the  purchaser,  but  that  the  seller  retained  possession  of  the  stock  as 
collateral  security  for  the  balance- due  him. 

The  later  case  of  Phelps-Stokes  Estates  v.  Nixon,  222  N.  Y.  93, 
118  N.  E.  241,  is  distinguishable  from  the  present  case,  because  there 
the  purchaser's  agreement  to  take  the  stock  was  contingent  upon  the 
failure"  of  another  person  to  take  and  pay  for  such  stodc.  The  court 
(222  N.  Y.  at  page  98,  118  N.  E.  242)  said: 

"The  agreement  was  to  take  efPect  upon  the  happening  of  a  contingency 
within  the  control  of  neither  of  the  parties  to  the  agreement  We  are  in- 
clined to  think  that  such  a  contract  is  not  an  agreement  to  sell  within  the 
meaning  of  section  270  of  the  Tax  Law;  that  that  section  contemplates  an 
absolute  and  unconditional  agreement" 

Upon  the  authority  of  the  Court  of  Appeals  cases  above  cited,  I  am 
of  the  opinion  that  the  plaintiff's  motion  for  an  order  sustaining  the 
demurrer  to  the  defenses  should  be  granted,  with  $10  costs,  with  leave 
to  the  defendants  to  amend  within  20  days  after  service  of  a  copy  of 
the  order  to  be  entered  hereon,  with  notice  of  entry  thereof,  and  upon 
payment  of  such  costs. 

Settle  order  on  notice. 
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A.  O.  ANDERSEN  TRADING  CO.,  Lin^ted.  v.  BRODY. 

(Supreme  Court,  Appellate  Division,  First  Department    November  6,  1920.) 

1.  rieadinur  <9=>350(3)— A]l^gatioI»  not  extended  by  affidavit  or  evidence' on 
motion  for  Judgment. 

Affidavits  or  other  evidence  cannot  be  used  to  extend  allegations  of 
complaint  on  motion  for  judgment  on  the  pleadings. 

t.  Pleadtng  «»327— mil  of  partienlan  does  not  enlarge  pleading. 

A  pleading  is  limited,  and  not  enlarged,  by  a  bill  of  particnlars. 

8.  Pleading  <^s»350(3)— Bill  of  particnlars  eonatrued  with  pleading  on  motion 
for  Judgment. 

A  bill  of  particulars  is  to  be  construed  with  a  pleading,  on  motion  for 
Judgment  on  the  pleadings. 

4.  Evidence  <S=>397 (3)— Written  order,  not  accepted  In  writing,  not  a  written 

contract,  within  par^  evidenice  nde. 

A  written  order,  not  accepted  in  writing,  is  not  a  written  contract,  with- 
in the  rule  which  precludes  parol  evidence  varying  terms  thereof,  and, 
at  most,  is  merely  evidence  of  what  the  parol  contract  wad,  in  so  far  as 
the  terms  of  the  order  as  amended  were  agreed  to,  either  expressly  or 
by  implication. 

5.  Evidence  ^d=s>442(6)— Parol  warranty  admissible,  notwithistandhig  written 

order  giving  buyer  riglit  of  inspection. 

Written  order  for  goods,  to  be  shipped  by  seller  to  third  party  by  buyer 
before  shipment  "subject  to  examination,"  does  not,  by  reason  of  quoted 
words,  preclude  admission  of  evidence  of  a  parol  warranty  that  would 
survive  the  delivery  of  the  goods  to  the  carrier,  since  order  did  not  specify 
when  or  where  the  examination  was  to  be  made,  rendering  parol  evi- 
dence admissible  in  relation  thereto,  and  since  buyer,  under  Personal  Prop- 
erty Law,.§t  93,  130,  160,  could  waive  the  right  to  inspect  goods  before 
shipment  and  rely  on  the  parol  warranty. 

6.  Evidence  ^=^442  (6) — Parol  evidence  as  to  mode  of  examination  of  goods 

admisrtble. 

Where  written  order  giving  buyer  right  to  inspect  goods  does  not  specify 
when  or  where  the  examination  is  to  be  made,  parol  evidence  is  admissible 
on  such  subject. 

7.  Sales  «=>85 (3)— Inspection  to  be  at  destination^  in  absence  of  contrary 

agreement. 

Generally,  if  seller  is  to  ship  goods,  the  place  of  inspection,  in  the  ab- 
sence of  an  agreement  to  the  contrary,  is  the  destination  of  the  goods. 

•    Appeal  from  Special  Term,  New  York  County. 

Action  by  the  A.  O.  Andersen  Trading  Company,  Limited,  against 
Samuel  Brody.  From  an  order  granting  defendant's  motion  for  judg- 
ment on  the  pleadings,  consisting  of  an  amended  complaint  and  an 
amended  answer,  and  from  the  judgment  entered  thereon,  plaintiif  ap- 
peals.   Order  and  judgment  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLINO, 
SMITH,  and  GKEENBAUM,  JJ. 

Duncan  &  Mount,  of  New  York  City  Qohn  A.  McManus,  of  New 
York  City,  of  counsel,  and  Ralph  A.  Woodend,  of  New  York  City,  on 
the  brief),  fpr  appellant. 

David  Haar,  of  New  York  City,  for  respondent. 

^5»For  oUier  caaw  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digesto  A  Indexes 
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LAUGHLIN,  J.  This  in  an  action  to  recover  damages  for  a  breach 
of  warranty  on  the  sale  by  the  defendant  to  the  plaintiff  of  cocoa  bags. 
The  motion  for  the  dismissal  of  the  complaint  was  made  on  the  ground 
that  it  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
was  confined  to  the  pleadings;  but  the  record  on  appeal  contains  a 
verified  bill  of  particulars  of  the  plaintiff's  claim,  and  the  order  and 
judgment  refer  to  it  as  having  been  read  and  considered  on  the  motion. 

[1-3]  It  is  contended  in  behalf  of  the  appellant  that  such  a  motion 
must  be  decided  on  the  pleadings,  without  reference  to  any  bill  of  par- 
ticulars, and  it  cites  Goldwin  v.  Nassau  Building  Co.,  144  ARp.  EHv. 
164,  128  N.  Y.  Supp.  791,  in  which  it  is  inaccurately  stated  that  "up- 
on such  a  motion  nothing  but  the  pleadings  can  be  considered."  The 
court  there,  however,  was  not  considering  or  deciding  whether,  on 
such  a  motion,  a  pleading  is  to  be  deemed  made  more  definite  and  cer- 
tain by  a  bill  of  particulars  and  construed  in  the  light  thereof.  It  is 
manifest  that  a  bill  of  particulars  would  be  considered  on  such  a  mo- 
tion, if  made  at  the  trial,  as  will  readily  be  seen  from  an  illustration. 
If  a  complaint  on  or  for  a  breach  of  a  contract  failed  to  show  whether 
the  contract  was  in  writing,  and  it  appeared  by  a  bill  of  particulars  that 
it  rested  in  parol,  and  the  defendant  pleaded  the  statute  of  frauds, 
there  can  be  no  doubt  but  that,  for  the  purpose  of  a  motion  to  dismiss 
on  the  trial,  the  contract  would  be  deemed  not  to  have  been  in  writing. 
It  is  quite  well  settled  that  such  a  motion  is  a  substitute  for  a  motion 
on  the  trial,  and  while  it  may  not  be  resisted  by  affidavits  or  other  evi- 
dence to  extend  the  allegations  of  the  complaint  (Standard  Fashion 
Co.  V.  Thompson,  137  App.  Div.  588,  122  N.  Y.  Supp.  300;  Ship  v. 
Fridenburg,  132  App.  Div.  782,  117  N.  Y.  Supp.  599;  Faas  v.  Arm- 
strong, 170  App.  Div,  596,  156  N.  Y.  Supp.  806),  and  a  pleading  is  not 
enlarged  by  a  bill  of  particulars,  it  is  limited  thereby,  and  on  such  a 
motion  is  to  be  construed  in  connection  therewith  (Dineen  v.  May,  149 
App.  Div.  469,  134  N.  Y.  Supp.  7). 

The  allegations  in  the  amended  complaint  are  to  the  effect  that  the 
plaintiff  purchased  of  the  defendant  20,000  bags,  according  to  samples 
exhibited  to  it  by  the  defendant  at  the  time,  and  that  the  defendant 
represented  and  warranted  that  all  of  the  bags  would  be  of  the  quality 
of  the  samples,  and  would  be  "secondhand  3-blue  stripped  cocoa  bags" ; 
that  the  defendant  was  informed  that  the  bags  were  not  intended  for 
the  plaintiff's  own  use,  but  were  to  be  shipped  to  Port  aa  Prince,  Haiti, 
for  use  in  bagging  coffee  for  export,  and  the  defendant  agreed  to  de- 
liver them  at  the  piers  of  the  Kaporral  Steamship  Company  in  New 
York  Harbor  for  shipment  to  Port  au  Prince,  and  to  procure  from 
the  carrier  shipping  receipts  for  the  bags,  and  payment  for  the  bags 
was  to  be  made  by  the  plaintiff  upon  the  presentation  and  delivery  to  it 
of  such  shipping  receipts ;  that  thereafter  the  defendant  delivered  to 
said  carrier  a  quantity  of  bags,  and  obtained  shipping  receipts  there- 
for, and  presented  and  delivered  them  to  the  plaintiff,  together  with 
his  bill  for  the  bags,  and  the  plaintiff,  on  or  about  the  14th  of  May, 
1918,  paid  the  bill;  that  the  bags  so  delivered  to- the  carrier  were 
shipped  to  C.  F.  Madsen  at  Port  au  Prince,  and  the  plaintiff  paid  the 
freight,  consular  fees,  and  insurance  thereon;  that  when  the  bags  ar- 
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rived  at  Port  au  Prince  the  consignee  declined  to  receive  them,  for  the 
reason  that  tljey  were  found  on  inspection  to  be  oily,  dirty,  and  greasy, 
and  appeared  to  have  been  previously  filled  with  copra  or  some  other 
oily  substance,  and  it  was  found  that  they  were  not  cocoa  bags,  and 
were  utterly  unfit  for  use  as  coffee  bags,  and  the  plaintiff  thereupon 
was  obligea  to  send  a  -representative  to  Port  au  Prince  to  take  charge 
and  dispose  of  the  bags,  after  having  notified  the  defendant  of  the  facts 
and  circumstances,  and  that  plaintiff's  representative  also  found,  on 
arriving  at  Port  au  Prince,  that  the. bags  did  not  in  any  respect  con- 
form to  the  samples,  and  they  were  unfit  for  the  use  intended;  that 
the  plaintiff  caused  the  bags  to  be  sold  at  the  best  price  obtainable, 
and  was  obliged  to  pay  the  consignee  the  amount  paid  for  the  bags, 
together  with  import  duty  and  incidental  expenses;  and  judgment 
is  demanded  for  the  difference  between  the  market  value  of  the  bags 
at  Port  au  Prince,  if  tfiey  had  been  as  warranted,  and  the  actual  value, 
and  its  expense  in  sending  a  representative  to  take  charge  and  dispose 
of  the  bags. 

[4]  By  the  bill  of  particulars,  plaintiff  states  that  the  contract  was 
partly  ift  writing  and  partly  oral,  and  it  sets  forth  the  writing,  which  is 
in  the  form  of  an  order  under  date  of  May  4,  1918,  signed  by  the  plain- 
tiff, and  addressed  to  the  defendant,  requesting  him  to  prepare  for 
shipment — ^and  to  notify  plaintiff  when  he  was  ready  for  shipping  in- 
structions— ^20,000  **washed  cocoa  bags,  secondhand,  at  3478  cents 
I>er  bag,  net,  delivered  f .  o.  b.  steamer,  New  York."  The  order  also 
provided  that  the  purchaser  was  to  pay  on  presentation  of  shipping 
receipts  on  or  before  May  10th.  The  final  sentence  of  the  order  was 
as  follows :  "Subject  to  examination."  The  bill  of  particulars  further 
shows  that  the  order  originally  was  for  20,000  sugar  bags,  at  33^ 
cents  per  bag,  and  that  the  manager  of  the  plaintiff,  on  visiting  defend- 
ant's warehouse  to  inspect  the  sugar  bags,  found  them  unfit,  and  that 
he  was  thereupon  shown  a  sample  of  the  cocoa  bags,  which  were  of-' 
f ered  at  34%  cents  per  bag,  and  that  the  defendant  thereupon  express- 
ly guaranteed  and  warranted  that,  if  the  cocoa  bags  were  accepted, 
bags  would  be  delivered  to  conform  in  every  respect  to  the  samples 
shown,  and  thereupon  the  defendant's  proposition  for  the  substitu- 
tion of  the  cocoa  bags  was  accepted,  and  the  original  order  was  chang- 
ed by  striking  out  the  reference  to  the  sugar  bags  and  the  price,  and 
by  interlining  a  specification  of  the  cocoa  bags  at  the  increased  price. 
The  final  sentence  of  the  order  was  left  unchanged,  and  it  does  not  ap- 
pear that  it  was  discussed  or  referred  to  in  the  negotiations  for  the 
coco|i  bags.  .It  is  further  stated  in  the  bill  of  particulars  that  it  was 
orally  agreed  between  the  parties  that  the  plaintiff  would  pay  to  the 
defendant  the  purchase  price  of  the  cocoa  bags  upon  the  delivery  of 
the  dock  receipt  for  the  bags  from  the  steamship  company.  It  does 
not  appear  by  the  order  or  the  bill  of  particulars  that  the  original  or- 
der, or  the  original  order  as  so  amended,  was  accepted  in  writing  oy 
tJie  defendant.  The  order,  therefore,  does  not  constitute  a  contract  in 
writing,  within  the  rule  which  precludes  parol  evidence  to  vary  the 
terms  of  a  written  instrument,  and,  at  most,  the  writing  merely  con- 
stituted evidence  of  what  the  parol  contract  was,  in  so  far  as  the  terms 
184N.Y.S.— 25 
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of  the  order  as  amended  were  agreed  to  either  expressly  or  by  im- 
plication. 

[5-7]  Respondent  claims  that  the  words  "subject  to  examination," 
in  the  order,  contemplated  the  examination  by  the  purchaser  at  the 
dock  of  the  carrier  in  New  York,  and  therefore  precludes  evidence  of 
a  parol  warranty  that  would  survive  the  delivery  of  the  bags  to  the 
carrier  at  New  York.  That  contention  is  unsound  for  many  reasons. 
When  inserted  in  the  order,  it  referred  to  the  sugar  bags,  which  were 
to  be  and  were  exammed  at  the  defendant's  place  of  business,  and  with 
respect  to  which  there  was  to  be  no  warranty.  If  the  effect  of  leaving 
these  words  in  the  order  when  ^he  cocoa  bags  were  substituted  was  to 
render  them  applicable  to  the  cocoa  bags;  a  point  which  need  not  be 
decided  at  this  time,  it  would  still  not  be  stated  when  or  where  the 
examination  was  to  be  made,  and  therefore,  on  any  theory,  parol  evi- 
dence on  that  subject  would  be  admissible. 

Moreover,  it  is  fairly  to  De  inferred,  from  the  order  and  the  bill  of 
particulars,  that  the  defendant  was  to  ship  the  goods,  for  he  was  to 
deliver  the  goods  to  the  carrier,  and  obtain  shipping  receipts  therefor, 
and  present  the  same  to  the  plaintiff,  whereupon  payment  was  to  be 
made.  '  That  wouia  necessarily  place  the  goods  in  the  custody  of  the 
carrier  for  shipment,  and  no  examination  thereof  coiild  be  made  be- 
fore shipment  without  the  consent  of  the  carrier ;  and  it  does  not  ap- 
pear that  such  consent  was  obtained  or  obtainable,  or  that  there  was 
an  opportunity  for  such  examination  before  shipment.  The  general 
rule  is  that,  if  the  seller  is  to  ship  the  goods,  the  place  of  inspection,  in 
the  absence  of  an  agreement  to  the  contrary,  is  the  destination  of  the 
goods  (Williston  on  Sales,  §  480) ;  and  although  the  plaintiff  may  have 
had  the  right  to  inspect  before  shipment,  it  could  waive  that  right  and 
accept  the  goods,  relying  on  the  parol  warranty  (sections  93,  130,  and 
150  of  the  Personal  Property  Law  [Consol.  Laws,  c.  41] ;  Williston  on 
Sales,  §§  254  and  208;  Egbert  et  al.  v.  Hanford  Produce  Co.,  92  App. 
Div.  252,  86  N.  Y.  Supp.  1118). 

No  point  with  respect  to  the  rule  or  the  nature  of  damages  recover- 
able is  presented  by  the  appeal,  and  we  express  no  opinion  thereon. 

It  follows  that  the  order  and  judgment  should  be  reversed,  with 
costs,  and  motion  denied,  with  $10' costs.    All  concur. 
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(108  App.  Div.  716) 

PHILLIPS^ONBS  GO^  Ine^  r.  REIUNG  ft  SCHOEN,  Ine. 

(Supreme  CourF,  Appellate  DIyIsIod,  Blrst  Department    November  5,  1920.) 

1.  Contracts  «=>10 (4)— Contract  of  sale  not  void  for  want  of  matuality. 

Where  plaintiff  agreed  to  make  shirts  from  materials  manufactured  by 
defendant,  and  to  have  its  sales  force  push  such  material,  and  defendant 
received  the  benefit  of  advertising  that  plaintiff  was  manufacturing  shirts 
out  of  Its  material,  a  contract  to  furnish  material  for  shirts  to  be  or- 
dered by  plaintiff  was  not  void  for  lack  of  mutuality,  on  the  theory  that 
plaintiff  was  not  obligated  to  do  anything  under  the  contract. 

2.  Sales  ^=»1(4)— Mere  indeflniteness  as  to  amount  of  goods  does  not  render 

contract  invalid. 

Where  the  contract  by  defendant  to  supply  material  for  shirts  to  be 
macle  by  plaintiff  was  dear  and  certain  in  its  terms,  the  mere  fact  that  it 
was  indefinite  as  to  the  exact  amount  of  goods  which  might  be  ordered, 
that  depending  on  sales,  etc.,  does  not  destroy  the  validity  of  the  contraci; ; 
the  amount  being  capable  of  determination. 

3.  Sales  <@=>417— Prima  facie  proof  made  of  damages  for  failure  to  deliver. 

In  an  action  for  breach  of  a  contract  to  furnish  material  for  shirts  to 
be  made  by  plaintiff,  proof  of  the  cqn tract  and  breach,  as  well  as  the  fact 
that  plaintiff  had  procured  orders  for  shirts  to  be  made  out  of  such  ma- 
terial, etc.,  makes  out  a  prima  facie  case,  regardless  of  the  measure  of 
damages. 

4.  Sales  <@^81(2) — ^Delivery  must  be  made  within  reasonable  time. 

Where  orders  for  shirts  to  be  made  out  of  defendant's  material  were 
taken  by  plaintiff's  salesmen  for  midsummer  and  fall  delivery,  and  defend- 
ant was  conversant  with  the  entire  proceeding,  agreeing  to  furnish  ma- 
terials for  the  making  of  shirts  to  fill  such  orders,  defendant  was  bound, 
under  Personal  Property  Law,  S  124,  to  deliver  materials  within  a  reason- 
able time,  though  the  contract  fixed  no  time. 

5.  Frauds,  statute  of  <S=>89(1) — Statute  inapplicable,  where  part  of  goods  ac- 

cepted and  paid  for. 

Where  defendant  agreed  to  supply  plaintiff  with  cloth  for  shirts  to  be 
made  and  sold,  the  statute  is  inapplicable,  where  part  of  the  goods 
were  delivered  and  accepted,  and  paid  for  by  plaintiff. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  .by  the  Phillips- Jones  Company,  Incorporated,  against  Reil- 
ing  &  Schoen,  Incorporated.  From  a  judgment  dismissing  the  com- 
plaint at  the  close  of  plaintiff's  case  for  failure  of  proof,  and  from  an 
order  denying  a  motion  to  set  aside  such  dismissal,  plaintiff  appeals. 
Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  BOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Hirsh,  Newman  &  Reass,  of  Brooklyn  (Benjamin  Reass,  of  Brook- 
lyn, of  counsel,  and  Hugo  Hirsh  and  Emanuel  Newman,  both  of 
Brooklyn,  on  the  brief),  for  appellant. 

Gould  &  Wilkie,  of  New  York  City  (R.  L.  Von  Bernuth,  of  New 
York  City,  of  counsel,  and  Charles  G.  Keutgen,  of  New  York  City,  on 
the  brief),  for  respondent. 

DOWLING,  J.  The  complaint  herein  sets  forth  the  following  facts : 
Plaintiff  is  engaged  in  the  business  of  manufacturing  and  selling  shirts ; 
defendant  was  engaged  in  the  business  of  vending  a  fabric  known  as 

^=»For  other  cases  see  same  topic  ft  KfiY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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"silkendure,"  to  be  used  for  the  manufacture  of  shirts.  In  the  month 
of  March,  1918,  plaintiff  and  def^dant  entered  into  an  agreement 
wherein  and  whereby  the  plaintiff  agreed  to  procure. orders  for  shirts 
to  be  manufactured  by  plaintiff  of  said  "silkendure,'*  and  to  purchase 
of  the  defendant  all  of  such  fabric  necessary  for  the  making  of  sam- 
ples which  plaintiff  would  use  to  procure  such  orders,  and  also  which 
plaintiff  would  need  for  the  manufacture  of  shirts  on  the  orders  so 
procured  by  plaintiff  up  to  June  1,  1918,  at  the  price  of  $1.30  per  yard 
for  the  crepe  lots  and  of  $1.35  per  yard  fof  the  other  grades,  to  be 
paid  70  days  after  delivery,  deliveries  to  be  made  by  the  defendant  to 
the  plaintiff  no  later  than  the  fall  of  the  year  1918,  and  the  defendant 
promised  and  agreed  to  sell  and  deliver  to  the  plaintiff  all  of  guch  fabric 
upon  the  terms  and  conditions  aforesaid,  and  also  to  furnish  samples 
of  said  material  to  plaintiff  to  be  also  used  by  it  in  procuring  orders 
for  shirts  to  be  manufactured  out  of  said  material. 

At  the  time  when  the  plaintiff  and  defendant  entered  into  this  agree- 
ment, the  defendant  well  knew  that  the  plaintiff,  in  reliance  thereon, 
would,  at  a  great  expense  to  itself,  procure  orders  for  and  enter  into 
contracts  for  the  manufacture  and  sale  by  it  of  shirts  to  be  manufac- 
tured by  it  out  of  such  fabric.  In  accordance  with  and  under  the 
terms  of  said  agreement,  defendant  thereafter  delivered  to  plaintiff 
some  of  the  fabric  aforesaid,  for  which  the  plaintiff  paid  the  defend- 
ant, and  out  of  which  the  plaintiff  made  samples  of  shirts  to  be  ex- 
hibited by  it  in  procuring  orders,  and  the  defendant  likewise  delivered 
to  plaintiff  samples  of  the  fabric,  also  to  be  exhibited  by  plaintiff  for 
the  purpose  of  procuring  orders  for  shirts. 

Thereupon  the  plaintiff,  at  a  large  expense  to  itself,  caused  the  said 
sample  shirts  and  samples  of  said  fabric  to  be  exhibited  to  various  mer- 
chants in  the  United  States,  and  before  June  1,  1918,  procured  orders 
and  contracts  from  such  merchants  for  the  purchase  by  them  of  shirts 
to  be  manufactured  out  of  such  fabric  by  the  plaintiff,  and  plaintiff 
accepted  such  orders,  and  after  procuring  said  orders  and  entering  in- 
to the  contracts  therefor,  plaintiff  informed  defendant  thereof,  and 
before  June  1,  1918,  ordered  of  defendant  630  pieces  of  approximately 
55  yards  to  the  piece  of  said  fabric,  which  was  needed  by  plaintitt 
for  the  manufacture  of  the  shirts  so  ordered,  under  the  agreement,  and 
requested  and  demanded  that  defendant  sell  and  deliver  the  same  as 
provided  by  the  agreement,  but  defendant  repudiated  the  agreement  and 
informed  plaintiff  that  it  would  refuse  to  comply  with  the  orders,  and 
in  fact  it  did  so  refuse  and  fail  to  comply  with  the  orders,  requests,  and 
demands  of  plaintiff  to  deUver  the  said  fabric.  The  fabric  "silkendure" 
cannot  be  obtained  in  the  open  market,  or  from  any  one  other  than  the 
defendant.  By  reason  of  the  foregoing,  plaintiff  was,  and  will  be,  un- 
able to  manufacture  the  shirts  with  which  to  fill  its  orders  and  con- 
tracts, and  by  reason  thereof  it  has  lost  the  profits  it  would  have  earn- 
ed, if  it  could  have  filled  the  same,  and  which  it  could  have  filled,  ex- 
cept for  defendant's  failure  and  refusal  to  sell  and  deliver  the  fabric, 
all  to  its  damage  in  the  sum  of  $6,236.56.    There  is  a  final  allegation : 

"That  plaintiff  has  duly  performed  all  the  terms  and  conditions  of  said 
agre^nient  on  its  part  to  be  performed,  except  as  performance  was  waived  by 
the  acts  and  conduct  of  defendant,  as  hereinbefore  set  forth." 
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*  The  answer  denies  the  making  of  the  agreement  in  question,  as  well 
as  all  the  other  material  allegations  of  the  complaint,  and  for  a  separate 
defense  sets  up  the  statute  of  frauds. 

Upon  the  trial  but  one  witness  was  called  on  behalf  of  plaintiff,  and 
he  was  not  cross-examined.  This  witness,  David  F.  Phillips,  the  vice 
president  of  plaintiff,  was  in  charge  of  its  manufacturing  department 
and  buying.  Plaintiff  is  one  of  the  largest  manufacturers  of  shirts  in 
this  country.  Defendant's  representative,  Arthur  Gilbert,  in  the  latter 
part  of  February,  1918,  at  plaintiff's  office,  and  in  a  conversation  with 
Phillips,  told  him  that  defendant  was  going  to  extensively  advertise 
a  cloth  called  "silkendure,"  and  would  like  to  have  plaintiff  put  in  that 
line,  knowing  how  large  its  business  was,  and  what  a  good  thing  it 
would  be  for  defendant  to  have  plaintiff  represent  it.  Gilbert  said  the 
defendant  would  sell  plaintiff  this  cloth  in  crepe  de  chine  for  $1.30  a 
yard  and  in  broadcloth  for  $1.35  a  yard,  and  plaintiff  was  to  make  up 
samples  and  instruct  its  salesmen  to  go  out  and  push  the  sale  of  the 
material.  Defendant  was  to  make  sample  cards,  and  furnish  adver- 
tising matter  for  the  salesmen  to  use  in  the  sample  rooms,  to  push  the 
sale  of  this  cloth.  Phillips  said:  "Well,  what  about  the  price?  We 
must  have  some  protection  about  the  price."  Whereupon  Gilbert  replied 
that  defendant  would  keep  the  price  open  and  fill  any  orders  that  plain- 
tiff's salesmen  might  send  in  for  this  material.  Phillips  wanted  the 
price  kept  open  until  July  1st,  but  Gilbert  said  he  must  talk  that  matter 
over  with  his  firm.  Phillips  further  said  that  he  wanted  to  be  sure 
the  goods  would  be  delivered,  as  they  were  going  out  to  take  orders  and 
must  be  positive  the  goods  would  be  furnished  to  fill  them.  Gilbert 
replied  that  defendant  was  making  the  material  right  along,  and  they 
certainly  would  furnish  it.  The  shirts  to  be  manufactured  were  for 
the  midsummer  and  fall  season,  as  defendant  was  informed.  Gilbert 
promised  to  send  sufficient  material  for  the  making  of  two  shirts  by 
plaintiff,  which  were  to  be  sent  to  defendant,  photographed,  and  the 
photographs  reproduced  in  a  trade  magazine,  to  show  that  plaintiff  was 
making  shirts  out  of  the  "silkendure"  material.  At  this  time  plaintiff 
had  40  salesmen  on  the  road  selling  shirts  and  traveling  in  every  state 
in  this  country.  Thereafter,  on  March  1,  1918,  defendant  sent  to  plain- 
tiff two  7-yard  cuts  of  crepe  de  chine  and  one  of  broadcloth,  accom- 
panied by  a  letter  in  which  it  asked  plaintiff  to  have  the  two  shirts  made 
up  at  once  therefrom  "for  our  special  advertisement  which  matter  was 
t&ken  up  with  your  Mr.  Dave  Phillips."  It  also  promised  to  return  the 
two  shirts  as  soon  as  they  were  photographed,  "so  that  you  may  utilize 
them  in  your  sample  line  as  these  two  patterns  will  be  represented  in 
the  cards  we  are  making  up  for  you.  We  will  have  one  set  of  cards 
for  your  salesmen  leaving  next  week,  by  Monday  or  Tuesday.  Our 
special  labels  'Silkendure-  SiUc  Shirtings'  will  be  attached  to  each  card." 
It  also  stated,  in  reference  to  the  quantity  of  sample  cards  for  the  bal- 
ance of  plaintiff's  salesmen,  it  would  notify  plaintiff  in  a  day  or  two 
how  many  styles  it  contemplated  giving  on  the  two  qualities.  Some 
of  plaintiff's  salesmen  were  leaving  earlier  than  others,  which  was  the 
reason  why  some  cards  were  to  be  prepared  at  once.  Upon  receipt  of 
this  letter,  on  March  3rd,  plaintiff  wrote  defendant  as  follows  : 
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"We  are  in  receipt  of  your  letter  of  the  16t,  and  also  received  the  two  cuts 
sent  to  us.  Before  we  send  these  shirts  back  to  you  to  be  photographed,  we 
must  have  a  more  thorough  understanding  in  reference  to  this  proposition, 
as  according  to  the  arrangements  made  with  your  Mr.  Gilbert  you  were  to 
furnish  us  with  42  sets  of  cards  and  not  less  than  two  pieces  of  each  line  in 
operation,  so  that  we  could  make  our  samples.  Furthermore,  you  were  to 
guarantee  the  prices  to  us  up  to  July  1,  ldl8. 

"If  these  arrangements  are  satisfactory,  would  ask  you  to  please  hurry  the 
sample  pieces  and  the  cards,  as  our  men  are  now  on  the  road,  and  we  want  to 
have  same  ready,  so  that  they  get  a  good  representation.  •  Awaiting  your  reply, 
we  are 

"Yours  very  truly,  Phillips-Jones  Co.,  Inc." 

On  March  6th  Gilbert  called  up  Phillips  on  the  telephone,  and  said 
that  everything  was  all  right  and  satisfactory,  but  that  he  thought  July 
1st  was  a  little  too  long  to  hold  the  price  open,  whereupon  Phillips 
said,  "Well,  if  that  is  a  little  too  long  in  your  opinion,  we  will  make  it 
June  1st."  Gilbert  replied  that  would  be  satisfactory.  PhilHps  said, 
"Now  everything  is  all  right?  Shall  we  go  ahead?"  and  Gilbert  said, 
"Yes ;  everything  will  be  all  right ;  go  right  ahead." 

Confirming  this,  defendant  sent  the  following  letter  to  plaintiff : 

"New  York,  March  6,  1918. 

"The  Phillips-Jones  Co.,  1150  Broadway,  New  York  City— Gentlemen :  We 
are  sending  you  to-day  four  (4)  sample  pieces.  Two  (2)  of  the  satin-striped 
cn^pe  de  chine  and  two  (2)  of  the  broadcloth.  We  will  have  one  set  of 
cards  complete  for  you  by  Thursday  or  BYiday,  and  will  forward  them  at 
once  to  your  oflElce  when  received.  In  reference  to  the  two  (2)  sample  shirts, 
must  ask  you  to  hurry  same,  as  they  must  be  in  our  hands  by  the  end  of  this 
week  ro  be  photographed.  Your  prompt  attention  will  greatly  oblige. 
"Very  truly  yours,  Reiling  &  Schoen,  Inc., 

"AG — R  Per  Arthur  Gilbert. 

"P.  S. — In  reference  to  price,  etc.,  will  hold  open  until  June  1st,  as  per 
phone  conversation  to-day." 

Thereafter  defendant  furnished  to  plaintiff  forty-two  sets  of  sample 
cards,  one  for  each  of  its  40  road  salesmen  and  2  office  salesmen. 
Each  set  consisted  of  40  cards,  being  20  styles  each  in  crepe  de  chine 
and  broadcloth,  thus  making  an  aggregate  of  over  1,600  cards.  These 
were  delivered  to  plaintiff's  salesmen.  The  cards  bore  plaintiff's  print- 
ed advertisement,  and  it  had  furnished  the  cards  to  defendant,  which 
attached  its  samples  thereto,  and  then  returned  them  to  plaintiff. 
Thereafter  defendant  advertised  "silkendure"  in  magazines,  and  as 
part  thereof  included  photographs  of  the  two  shirts  made  up  by  plain- 
tiff. Plaintiff  also  was  furnished  by  defendant  with  display  cards  of 
"silkendure"  to  be  displayed  in  its  various  sample  rooms  by  its  sales- 
men to  show  it  was  featuring  this  material,  and  its  salesmen  were  in- 
structed to  try  and  push  its  sale.  On  March  11th  defendant  wrote 
plaintiff  that  it  was  sending  42 — 

"silkendure  posters  to  be  used  in  conjunction  with  the  selling  of  our  'silken- 
dure' shirtings.  Would  kindly  ask  you  to  see  that  your  various  salesmen  are 
supplied  with  one  of  these  cards  and  display  it  prominently  when  showing 
the  line." 

Plaintiff  received  and  paid  for  two  deliveries  of  "silkendure."  One 
amounted  to  $18.55,  being  for  the  material  used  by  plaintiff  in  making 
the  two  sample  shirts;   the  other  amounted  to  $318.65  being  for  ma- 
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terial  used  in  sample  shirts  made  up  by  plaintiff  and  given  to  its  sales- 
men to  exhibit.  The  bills  rendered  by  defendant  to  plaintiff  for  these 
goods  bear  date  March  29  and  March  6,  1918,  respectively,  and  were 
paid.  They  show  that  the  terms  of  sale  were  "two  off,  ten,  sixty  days 
extra,"  which  Phillips  testifies  were  the  terras  aj§;reed  on  with  Gilbert. 
On  March  14th  defendant  wrote  plaintiff  advising  it  of  the  delivery 
of  the  sets  of  sample  cards,  in  which  it  was  said : 

"At  the  time  we  talked  this  matter  over,  the  writer  does  not  believe  he 
gave  you  a  definite  idea  as  to  exactly  when  this  merchandise  would  be  ready 
for  delivery.  Inasmuch  as  your  men  are  showing  same  in  their  fall  line,  you 
naturally  understand  this  merchandise  will  not  be  ready  to  be  shipped  before 
July  and  August,  or,  in  other  words,  for  early  fall  and  holiday  trade.  This 
is  the  delivery  we  are  making  to  everybody  on  this  line.  Trusting  you  will  do 
a  nice  bualneBS,  and  let  us  hear  from  you  as  early  as  possible,  particularly  if 
we  are  to  give  you  goods  in  the  above  mentioned  months,  we  remain." 

To  this  plaintiff  replied  on  MarcK  ISth,  saying: 

"We  expect  to  begin  giving  you  orders  on  your  lines  within  about  four  to 
six  weeks,  which  will  bring  it  around  May  1st.  We  would  then  expect  de- 
liveries the  latter  part  of  June  or  the  early  part  of  July.  We  have  no  doubt 
you  will  do  the  best  you  can  and  we  will  give  you  assortment  as  quickly  as 
possible." 

On  April  4th  defendant  returned  a  sample  shirt  loaned  to  it  by  plain- 
tiff for  special  photographs,  saying: 

"This  color  insert  will  appear  in  all  the  various  trade  publications,  April 
issues,  which  magazines  will  be  in  your  hands  shortly" 

— ^and  closing  with  a  hope  that  plaintiff  would  receive  some  results 
from  the  advertising.  Then  on  April  11th  defendant  wrote  plaintiff 
regarding  the  popularity  of  its  fabric  and  the  means  being  taken  to  in- 
crease its  sale.  On  April  25th  plaintiff  sent  a  written  order  for  144 
pieces  of  "silkendure,"  in  specified  styles  and  colors,  providing  for  "de- 
livery at  once,"  and  stating:  "Balance  assortment,  if  any,  will  fol- 
low by  June  1st,  as  agreed."  In  reply  thereto,  on  April  26th,  defend- 
ant wrote  plaintiff,  denying  it  had  ever  promised  at  once  delivering, 
and  had  not  even  agreed  to  deliver  in  June- July.  Further,  it  stated 
that: 

'T>ue  to  circumstances  over  which  we  have  no  control  whatever,  such  as 
labor  troubles,  and  our  inability  to  secure  raw  materials,  we  must  ask  yoa  to 
immediately  notify  all  your  salesmen  to  withdraw  the  various  styles  of  our 
qual.  200  and  crfepe  de  chine  in  your  lines.  In  reference  to  the  order  we  re- 
ceived from  you  to-day,  we  have  been  in  communication  with  our  mill,  and  it 
will  be  impossible  for  them  to  deliver  any  of  the  crapes  that  you  purchased 
before  Oct.-Nov.  They  further  state  that  they  will  not  be  able  to  manu- 
facture the  quantities  as  you  desire.  Tliey  will  send  us  a  detailed  list,  show- 
ing the  amount  of  pieces  they  can  produce  from  the  raw  material  they  are 
in  a  position  to  obtain." 

Further  it  wrote: 

"We  certainly  regret  that  conditions  have  arisen  which  make  It  impossible 

for  us  to  carry  out  any  of  our  original  plans  in  reference  to  this  merchandise. 

.  We  want  you  to  appreciate  that  this  is  a  purely  involuntary  action  on  our 

part,  same  being  absolutely  forced  upon  us,  and  you  may  be  sure  that  same 

was  taken  with  a  great  deal  of  regret,  as  we  had  hopes  of  carrying  our 
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plans- through  to  great  advantage  to  hoth  your  good  selves  and  us.  Because  of 
the  urgency  of  the  case,  we  must  ask  you  to  take  immediate  action  regarding 
same." 

To  this  letter  plaintiff  replied  as  follows : 

"We  note  that  you  cannot  give  us  at  once  delivery.  You  may  ship  these 
goods,  instead  during  June  and  July.  We  have  noted  all  the  rest  of  your 
letter  very  carefully.  We  expect  you  to  deliver  this  order  in  full,  together  with 
any  other  assortment  we  may  ^ve  you  before  June  1st.  This  line  was  sampled 
with  that  understanding.  We  sold  goods  which  we  are  obligated  to  deliver, 
and  unless  we  can  do  so  it  will  be  a  large  loss  to  us,  which  we  do  not  care 
to  stand." 

On  April  30th  defendant  wrote  plaintiff  that — 

"Much  to  our  regret,,  due  to  circumstances  over  which  we  have  no  control 
whatever,  we  cannot  give  you  the  early  delivery  you  want  on  the  order,  nor 
can  we  accept  the  entire  quantity  of  sajne,  as  stated  in  our  former  letter.  W^e 
are  referring  the  matter  to  our  mill,  and  will  advise  you  just  how  much  we 
can  deliver.  We  must  insist  that  you  instruct  your  salesmen  not  to  take 
any  more  orders  on  these  goods.  If  ypu  do  so,  it  must  be  distinctly  understood 
that  you  do  so  at  your  own  risk." 

Plaintiff  thereupon  answered,  under  date  of  May  2d : 

"We  refer  you  to  our  agreement  in  reference  to  these  goods.  We  have 
nothing  whatever  to  do  with  your  mills,  our  dealings  being  with  you,  and,  as 
stated  before,  we  expect  the  delivery  of  the  goods  we  bought,  in  full." 

Defendant  then  wrote  plaintiff  on  May  3d  that  "in  an  effort  to  show 
you  our  good  will  we  have  upset  our  mill  programme  considerably  in 
order  to  give  you  some  goods,  and  also  as  early  delivery  as  possible, 
and  therefore  offer  for  sale  the  goods  as  per  inclosed  list,"  and  re- 
newed the  notice  to  withdraw  all  samples  of  '*silkendure"  from  plain- 
tiff's line.  Before  June  1st  plaintiff  gave  additional  orders  for  deliv- 
eries under  the  alleged  agreement,  which  defendant  declined  to  accept, 
nor  did  it  ever  attempt  to  further  perform  the  contract.  It  was  proved 
that  the  goods  in  question,  including  the  designs  and  patterns  thereof, 
could  be  procured  from  no  one  save  from  defendant ;  also  that  up  to 
May  18,  1918,  orders  were  received  by  plaintiff  from  its  salesmen  for 
shirts  to  be  manufactured  out  of  the  "silkendure"  material,  but  plain- 
tiff was  not  allowed  to  show  that  they  were  in  writing,  or  the  amount 
thereof.  Counsel  for  plaintiff  put  the  following  question:  "Were 
those  orders  in  writing?"    Whereupon  the  defendant's  counsel  said: 

*'I  object  to  going  any  further  into  this. 

"The  Court:   That  is  sufficient  for  the  present,  it  seems. 

"Mr.  Reass  (plaintiff's  counsel)  :  Of  course,  it  is  understood  that  after 
your  honor  has  passed  on  whatever  motions  counsel  for  defendants  intends  to 
make  that  the  case  will  be  reopened  to  permit  plaintiff' to  show  the  amounts 
of  these  orders  and  various  other  matters  with  respect  to  that. 

"The  Court:  If  the  motions  made  by  counsel  shall  be  adverse  to  his  con- 
tention. 

"Mr.  Reass:  Certainly,  sir.  In  other  words,  I  am  not  to  be  charged  with 
any  insufficiency  in  my  case. 

"The  Court:   Oh,  no;   not  at  all;   this  is  only  suspending  the  examination 
with  respect  to  the  matter  of  damage,  counselor,  so  that  there  may  be  pre-  . 
sented  now  the  question  of  law. 

"Mr.  Reass:  Yes;  will  it  be  conceded,  then,  that  we  did  have  damage? 
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"The  CJoTirt:  It  will  be  conceded  you  had  a  lot  of  orders  yon  did  not  fill,  I 
suppose. 

''Mr.  Reass :   So  I  can  leave  that  phase  of  the  case. 

"Mr.  Von  Bemuth  (defendant's  counsel)  :  No;  I  do  not  want  to  make 
any  other  concessions  on  the  record;   he  got  orders — 

"The  CJourt :  You  got  orders.  Now,  if  we  reach  that  part  of  the  case,  why, 
then  you  will  have  the  opportunity  and  you  will  have  the  right  to  present 
whatever  evidence  you  have  showing  damage,  counsel. 

"Mr,  Reass :  With  that  statement,  I  am  through  with  this  witness.* 

The  learned  trial  court,  at  the  close  of  plaintiflf's  case,  dismissed 
the  complaint  solely  upon  the  ground  that  the  contract  sued  upon  lack- 
ed mutuality,  and  in  so  doing  announced  that  it  was  assumed  that  plain- 
tiff had  sustained  damages  of  which  it  could,  give  proof,  and  that  it 
was  conceded  that  plaintiff'  took  orders  which  it  could  not  fill  because 
the  defendant  did  not  give  it  the  goods. 

[  1  ]  In  my  opinion,  it  was  error  to  dismiss  the  complaint  herein.  I 
believe  that  upon  the  record  there  was  a  valid  enforceable  contract  be- 
tween the  parties,  which  did  not  lack  mutuality,  because  plaintiff  was 
not  obligated  to  do  anything  thereunder.  On  the  contrary,  under  a 
reasonable  interpretation  of  the  agreement  testified  to,  plaintiff  was 
expressly  obligated  to  give  defendant  the  benefit  of  its  large  force  of 
salesmen,  covering  the  entire  country,  in  pushing  the  sale  of  defend- 
ant's material,  in  exhibiting  defendant's  sample  4cds,  in  displaying  de- 
fendant's advertising  matter  in  plaintiff's  sample  rooms,  and  in  increas- 
ing the  sale  of  defendant's  product  to  plaintiff's  customers  as  the 
material  from  which  shirts  were  to  be  ordered  to  be  made  up.  De- 
fendant did  in  fact  get  the  benefit  of  the  advertising  which  came  to  it 
by  being  able  to  announce  that  its  material  was  being  used  by  so  large 
a  manufacturing  house  as  plaintiff,  and  featured  the  fact  that  plaintiff 
was  making  shirts  out  of  "silkendure."  Plaintiff  in  all  respects  car- 
ried out  its  part  of  the  agreement,  and  its  complete  performance  was 
only  prevented  by  defendant's  unqualified  refusal  to  live  up  to  the  con- 
tract, when  changed  conditions  made  it  inadvisable,  in  its  opinion,  so 
to  do. 

[Z]  The  testimony  of  Phillips  and  the  correspondence  of  the  par- 
ties establish  a  binding  agreement,  becoming  operative  March  6,  1918. 
Whatever  concessions  plaintiff  may  have  voluntarily  made  thereafter 
do  not  disturb  or  destroy  the  contract.  The  contract  was  complete  in 
itself,  clear  and  certain  in  its  terms.  Mere  indefiniteness  as  to  the 
exact  amount  of  goods  which  might  be  ordered  thereunder  does  not 
destroy  the  contract,  where  such  amount  'can  be  admeasured  by  an 
agreed  standard  of  measurement.  Here  the  standard  provided  was 
plaintiff's  need  for  the  material  in  sufficient  quantity  to  meet  the  or- 
ders for  the  manufacture  of  shirts  therefrom,  as  sent  in  by  its  sales- 
men. The  defendant  knew  what  that  standard  was,  as  it  furnished  the 
sets  of  cards  containing  its  samples  of  quality,  style,  and  design  to 
be  used  by  those  salesmen  in  obtaining  orders,  and  it  furnished  them 
for  the  very  purpose  of  creating  the  market  for  the  goods  it  proposed 
to  sell  to  plaintiff. 

[3]  As  plaintiff  had  never  before  dealt  with  defendant  in  this  par- 
ticular material,  there  might  have  been  difficulty  in  proving  the  amount 
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of  its  damage,  if  the  contract  had  never  been  performed,  even  in  part, 
and  if  no  orders  for  goods  had  ever  been  taken  by  plaintiff's  salesmen. 
But  it  is  conceded  that  plaintiff  did  receive  orders  from  its  salesmen 
for  shirts  made  out  of  this  material,  which  it  was  unable  to  fulfill  be- 
cause of  defendant's  refusal  to  deliver  the  goods,  and  therefore  its 
right  to  recover  some  damages  cannot  be  disputed.  What  the  amount 
of  that  recovery  might  properly  be,  if  it  is  ultimately  determined  that 
plaintiff's  contentions  as  to  the  existence  of  the  contract  and  its  breach 
are  correct,  we  are  not  now  called  upon  to  determine.  In  any  event, 
upon  this  record,  plaintiff  had  made  out  a  prima  facie  case,  and  the  dis- 
missal of  the  complaint  was  error.  Ehrenworth  v.  George  F.  Stuhmer 
&  Co.,  Inc.,  229  N.  Y.  210,  128  N.  £.  108,  Court  of  Appeals,  June  8, 
1920;  Wood  v.  Duff-Gordon,  222  N.  Y.  88,  118  N.  E.  214;  Wells  v. 
Alexandre,  130  N.  Y.  642,  29  N.  E.  142,  15  L.  R.  A.  218;  Cold  Blast 
Transportation  Co.  v.  Kansas  City  Bolt  &  Nut  Co.,  114  Fed.  77,  52 
C.  C.  A.  25,  57  ly.  R.  A.  696;  Linia  Locomotive  &  Machine  Co.  v. 
Steel  Castings  Co.,  155  Fed.  77,  83  C.  C.  A.  593,  11  L.  R.  A.  (N.  S.) 
713;  Schlegel  Mfg.  Co.  v.  Peter  Cooper's  Glue  Factory,  189  App. 
Div.  843,  179  N.  Y.  Supp.  271. 

[4]  It  is  objected  that  the  contract  as  proved  did  not  fix  any  time 
when  delivery  was  to  be  made.  The  testimony  shows,  however,  that 
the  orders  to  be  taken  by  plaintiff's  salesmen  were  for  midsummer  and 
fall  delivery,  and  under  such  conditions  the  delivery  would  have  to  be 
made  within  a  reasonable  time.  Personal  Property  Law  (Consol.  Laws, 
c,  41)  §  124.  The  question  does  not  arise  in  this  case,  however,  as  the  ' 
defendant  repudiated  its  obligation  and  refused  to  proceed  with  the 
contract,  even  before  the  date  when  plaintiff's  right  to  order  goods 
under  the  contract  terminated. 

[6]  Nor  does  the  statute  of  frauds  apply  in  this  case,  as  it  wai  prov- 
en that  part  of  the  goods  embraced  in  the  contract  were  delivered  by 
defendant  to  plaintiff  and  accepted  and  paid  for  by  it. 

The  judgnient  and  order  appealed  from  will  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event.  All 
concur. 
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PEOPLE  ▼.  BECKER. 

(Kings  CJounty  CJourt.    June,  1920.) 

L  Criminal  law  <8»252 (3)— Complaint  held  not  to  charge  a  breaeh  of  the 
peace. 

A  complaint  following  CJonsolidation  Act,  §  1458,  subd.  8,  now  contained 
in  Greater  New  York  Charter,  S  1<^10^  charging  defendant  with  using 
threatening,  abusive,  and  insulting  behavior,  with  intent  to  provoke  a 
breach  of  the  peace,  and  thereby  a  breach  of  the  peace  may  be  occasioned, 
based  on  remarks  not  made  in  any  thoroughfare  or  public  place,  but  in  a 
private  dwelling  house,  and  heard  only  by  the  complainant,  not  showing 
the  charge  to  be  under  section  1459,  giving  Jurisdiction  to  the  magistrates, 
etc.,  to  hold  for  "such  disorderly  conduct"  as  in  their  opinion  tends  to  a 
breach  of  the  peace,  did  not  warrant  a  summary  trial  and  conviction. 
2.  Criminal  law  4S==»252(3)— In  sommary  trials^  right  of  accused  to  be  in- 
^    formed  as  to  specific  diarge  siMmld  not  be  withlield. 

While  proceedings  in  summary  trials  for  breaches  of  the  peace,  etc.,  are 
conducted  with  less  formality  fhan  in  courts  of*  record  for  more  serious 
offenses,  yet  the  right  of  one  accused  to  be  fairly  apprised  of  the  specific 
offense  charged  against  him  is  substantial,  and  should  not  be  withheld 
from  him. 

Isidore  Becker  was  convicted  of  disorderly  conduct,  and  he  appeals. 
Judgment  reversed,  with  direction  that  defendant  be  discharged. 

Albert  A.  Burdick,  of  Brooklyn,  for  appellant. 
Harry  E.  Lewis,  Dist.  Atty.,  and  Harry  G.  Anderson,  Asst.  Dist 
Atty.,  both  of  Brooklyn,  for  the  People. 

McDERMOTT,  J.  In  view  of  the  importance  of  the  question  in- 
volved upon  this  appeal,  the  court,  upon  the  district  attorney's  appli- 
cation, granted  a  reargument.  The  court's  previous  decision  appear- 
ed in  the  New  York  Law  Journal  of  May  24,  1920. 

[1]  The  proof  upon  the  trial  tended  to  show,  as  stated  in  the  court's 
previous  memorandum  of  reversal,  the  commission  of  acts  serious  in 
their  nature.  They  were  not,  however,  committed  in  a  public  place. 
There  is  no  claim  by  the  district  attorney,  as  the  court  understands  it, 
that  the  public  was  in  fact  disturbed,  or  that  any  one  except  the  com- 
plainant knew  of  defendant's  improper  behavior.  The  district  attor- 
ney, however,  argues  that,  although  the  acts  were  not  committed  in  a 
public  place,  the  conviction  should  be  sustained  under  section  1459 
of  the  Consolidation  Act  (Laws  1882,  c.  4-10),  as  "such  disorderly  con- 
duct as  in  the  opinion  of"  the  magistrate  tends  to  a  breach  of  the  peace. 

In  deciding  the  question  mooted  upon  this  appeal,  it  is  unnecessary 
for  the  court  to  consider  to  what  extent  an  appellate  court  would 
be  concluded  by  "the  opinion"  of  a  magistrate  as  to  the  tendency  of 
acts  or  conduct  proved  in  a  particular  case.  It  cannot,  however,  be 
seriously  doubted  that  such  opinion  of  a  trial  magistrate  is  subject  to 
the  revisory  power  of  an  appellate  court.  To  hold  otherwise  would 
confer  upon  magistrates,  without  hmit  or  restraint,  the  power  to  de- 
termine according  to  their  individual  views  the  criminaUty  of  acts  and 
conduct,  and  thus  the  defendant's  right  to  appeal  would  be  empty 
and  fruitless.    The  court  Is  not  insensible  of  the  difficulty  of  framing 
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legislation  which  would  anticipate  and  punish  every  act  of  miscon- 
duct, in  a  cosmopolitan  city  like  the  city  of  New  York,  a  difficulty 
which  was  pointed  out  by  Judge  Goff  in  Cohen  v.  Warden  of  Work- 
house (Sup.)  150  N.  Y.  Supp.  596.  On  the  other  hand,  where  depri- 
vation of  liberty  for  a  considerable  period  of  time  may  follow  convic- 
tion, equally  strong  reasons  of  public  policy  incline  against  a  con- 
struction of  law  which  would  confer  upon  magistrates,  without  the 
right  of  review,  the  power  to  make  their  variable  opinion  the  test  of 
criminality. 

The  New  York  City  Consolidation  Act  (Laws  1882,  c.  410)  is  en- 
titled : 

"An  act  to  consolidate  into  one  act  and  to  declare  the  special  and  local  laws 
affecting  public  interests  in  the  city  of  New  York.*' 

The  Consolidation  Act  does  not  purport  to  be  a  revision,  but  a  con- 
solidation, of  the  various  laws  which  affect  New  York  City.  Section 
1458  of  the  act,  so  far  as  material  to  this  case,  provides: 

"Every  person  in  said  city  and  county  shaU  be  deemed  guilty  of  disorderly 
condiict  that  tends  to  a  breach  of  the  peace,  who  shall  in  any  thoroughfare  or 
pubUc  place  in  said  city  and  county  commit  any  of  the  following  offenses, 
that  is  to  say : 

"3.  Every  person  who  shall  use  any  threatening,  abusive,  or  insulting  be- 
havior with  intent  to  provoke  a  breach  of  the  peace  or  whereby  a  breach  of 
the  peace  may  be  occasioned." 

It  is  to  be  noted  that,  to  be  guilty  of  a  violation  under  section  1458, 
the  acts  and  conduct  must  have  been  committed  in  a  "thoroughfare 
or  public  place  in  said  city."  The  court  is  of  the  opinion  that  "any. 
thoroughfare  or  public  place  in  said  city"  would  not  include  a  private 
dwelling,  where,  as  in  the  present  case,  the  acts  and  conduct  complain- 
ed of  did  not  come  to  the  knowledge  of  any  one  save  the  complainant. 
There  may,  of  course,  be  cases  where,  although  the  acts  and  conduct 
may  be  committed  in  a  private  place,  the  results  of  such  acts  and  con- 
duct may  be  transmitted  to  persons  upon  public  streets  or  thorough- 
fares and  thus  tend  to  a  breach  of  the  peace.  To  illustrate :  If,  in 
the  present  case,  the  remarks  of  the  defendant  were  made  in  a  suffi- 
ciently loud  tone  to  attract  the  attention  of  persons  passing  on  the 
street,  a  conviction  under  section  1458  might  be  sustainable. 

This  brings  us  to  the  question  as  to  whether  the  conviction,  in  the 
present  case,  can  be  sustained  under  section  1459  of  the  Consolidation 
Act,  which  provides: 

"Whenever  it  shall  appear,  on  oath  of  a  credible  witness  before  any  police 
justice  in  said  city  and  county,  that  any  person  in  said  city  and  county  has 
been  guilty  of  any  such  disorderly  conduct  as  in  the  opinion  of  such  magis- 
trate tends  to  a  breach  of  the  peace,  the  said  magistrate  may  cause  the  person 
so  complained  of  to  be  brought  before  him  to  answer  the  said  charge." 

This  section,  together  with  section  1458,  was  continued  in  existence 
and  extended  to  the  city  of  New  York,  as  now  constituted,  by  section 
1610  of  the  Greater  New  York  Charter  (Laws  1901,  c.  466).  See 
People  ex  rel.  Frank  v.  Davis,  80  App.  Div.  448,  80  N.  Y.  Supp.  872, 
affirmed  176  N.  Y.  465,  68  N.  E.  884;  People  ex  rel.  Smith  v.  Van 
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De  Carr,  86  App.  Div.  9,  83  N.  Y.  Supp.  1117;  People  ex  rel.  Clark  v. 
Keeper,  176  N.  Y.  465,  68  N.  E.  884;  People  ex  rel.  St.  Clair  v.  Davis, 
143  App.  Div.  579,  127  N.  Y.  Supp.  1072;  People  v.  Mansi,  129  App. 
Div.  386,  113  N.  Y.  Supp.  866.  The  offense  defined  in  section  1459 
of  the  Consolidation  Act  was  enacted,  in  its  present  form,  in  1833. 
Laws  1833,  c.  11,  §  8.  Section  1458  is  of  later  origin.  Its  forerunner 
will  be  found  in  Laws  1860,  c.  508. 

It  has  been  decisivelv  ruled  that  the  offense  defined  by  section  1458 
and  the  offense  defined  by  section  1459  are  distinct  and  separate,  and 
that  the  word  "such/'  in  section  1459,  is  not  limited  by  the  particu-  ' 
larized  cases  of  disorderly  conduct  enumerated  in  section  1458.  Mat- 
ter of  Twelve  Commitments,  19  Abb.  Pr.  394;  People  v.  Mansi,  129 
App.  Div.  386,  113  N.  Y.  Supp.  866.  In  view  of  the  conclusion  which 
the  court  has  reached,  it  is  unnecessary,  at  this  time,  to  consider  or 
decide  whether  the  proof  in  the  present  case  would  bring  the  defendant 
within  section  1459  of  the  Consolidation  Act.  This  conclusion  is  that 
the  defendant  was  not  charged  or  convicted  of  that  offense. 

The  information  or  complaint  is  upon  a  printed  form.  It  charges 
the  defendant  with  **using  threatening,  abusive,  and  insulting  behavior 
with  intent  to  provoke  a  breach  of  the  peace,  and  whereby  aT)reach  of 
the  peace  may  be  occasioned."  This  is  followed  by  a  statement  of  the 
facts.  The  warrant  which  is  included  in  the  magistrate's  return  con- 
tains a  recital  in  which  the  same  phraseology  is  employed.  Upon  the 
back  of  the  original  papers  there  is  the  printed  indorsement:  "Deft 
found  guilty."  It  will  be  observed  that  the  phraseology  used  in  the 
complaint,  as  well  as  in  the  warrant,  follows  precisely  the  wording  of 
subdivision  3  of  section  1458  of  the  Consolidation  Act.  There  is  noth- 
ing in  the  complaint  to  indicate  to  the  defendant  that  he  was  charged 
with  violating  section  1459  of  the  Consolidation  Act.  Nor  is  there 
anything  in  tiie  warrant  or  judgment  of  conviction  which  would  show 
that  the  magistrate  has  found  that,  in  his  opinion,  the  conduct  of  the 
defendant  was  such  as  tended  to  a  breach  of  the  peace  under  section 
1459  of  the  Consolidation  Act. 

[2]  The  court  is  not  ignorant  of  the  fact  that  the  proceedings  of 
these  summary  trials  are  conducted  with  less  formality  than  in 
courts  of  record  upon  trials  of  serious  offenses.  But  the  right  of  an 
accused  to  be  fairly  apprised  of  the  specific  offense  which  he  is  charged 
with  having  committed  is  substantial  and  should  not  be  withheld  from 
him.  This  right  has  been  referred  to  and  enforced  in  a  recent  case 
decided  by  the  Appellate  Division  in  the  Second  Department.  People 
V.  Brown,  191  App.  Div.  708,  182  N.  Y.  Supp.  115.  If  the  record  in 
the  present  case  had  shown  that  the  defendant  had  been  charged,  tried, 
and  convicted  of  a  violation  of  section  1459  of  the  Consolidation  Act, 
the  question  as  to  whether  the  conviction  would  be  sustainable  under 
that  section,  as  argued  by  the  district  attorney,  Vould  be  presented. 
The  court  is  of  the  opinion  that  a  revision  of  the  forms  used  in  charges 
of  disorderly  conduct  tending  to  a  breach  of  the  peace  is  necessary. 
Where  it  is  sought  to  charge  the  offense  of  disorderly  conduct,  which, 
in  the  opinion  of  the  magistrate,  tends  to  a  breach  of  the  peace  under 
section  1459  of  the  Consolidation  Act,  the  information  or  complaint 
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should  be  phrased  so  that  the  accused  will  Be  apprised  thereof ;  and 
the  warrant,  if  any,  as  well  as  the  judgment  of  conviction,  should 
indicate  that  they  are  based  upon  the  conclusion  and  opinion  of  the 
magistrate  that  the  acts  and  conduct  tend  to  a  breach  of  the  peace, 
which  is  necessary  to  bring  the  offense  under  section  1459. 

For  reasons  indicated,  the  court,  upon  reSrguraent,  is  constrained 
to  reverse  the  judgment  and  direct  that  the  defendant  be  discharged. 

Judgment  reversed. 


(113  Misc.  Rep.  306) 

In  re  TYSON'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    November  1,  1920.) 

1.  Taxatim  <d=»867(l)— Stocks  and  bonds  used  as  eoUateral  to  be  considered 

as  capitaL 

Where  decedent,  a  nonresident,  engaged  In  selUng  theater  tickets,  de- 
posited stocks  and  bonds  in  a  bank  as  collateral  for  a  loan,  the  proceeds 
of  which  were  used  in  his  business,  such  securities  were  properly  con- 
sidered as  invested  capital.  ^ 

2.  Taxation  '9=»867(1)— ''Good  will"  of  business  of  decedent  not  taxable  as 

"cnpHal  invested  in  business  in  the  state." 

The  good  will  of  a  business  of  a  nonresident  decedent  is  not  an  invest- 
ment of  the  individual,  and  is  not  capable  of  being  assigned  to  any  specific 
locality,  but  consists  in  the  favorable  attitude  of  the*  public  everywhere 
toward  the  business,  and  it  is  not  ''capital  invested  in  business  in  the 
state."  the  taxation  of  which  is  provided  for  by  Tax  Law,  {  220,  subd.  2. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Capital  Invested ;   Good  Will.] 

3.  Taxation  <e=>895( 7)— Method  of  appraisiyL  of  estate  of  nonresident  proper 

in  allowing  eommissions  to  executrix. 

The  proper  method  of  appraisal  of  the  estate  of  a  nonresident  decedent 
was  followed  in  treating  the  business  of  a  decedent  as  a  separate  liabUity, 
and  in  aUowing  commissions  to  the  executrix  on  the  net  value  as  a  single 
asset. 

In  the  matter  of  the  estate  of  Wesley  A.  Tyson.  From  an  order 
fixing  the  transfer  tax,  the  executrix  appeals.  Report  returned  to 
appraiser  for  correction. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 
William  C.  Orr,  of  New  York  City,  for  executrix. 

COHALAN,  S.  This  appeal  is  taken  by  the  executrix  of  decedent's 
estate  from  the  order  fixing  the  transfer  tax  and  the  report  of  the 
appraiser,  on  the  ground  that  he  has  proceeded  on  an  erroneous  prin- 
ciple in  his  appraisal  of  the  assets  of  decedent's  estate  taxable  as  cap- 
ital invested  in  business  in  this  state,  that  he  has  not  correctly  appor- 
tioned the  debts,  and  that  the  commissions  of  the  executrix  have  not 
been  properly  fixed. 

[1]  The  decedent  was  a  nonresident  engaged  in  this  city  in  the  busi- 
ness of  selling  theater  tickets.  The  appraiser  included  in  the  gross 
assets  of  the  business  the  value  of  stocks  and  bonds  deposited  in  a  bank 
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as  collateral  for  a  loan.  The  proceeds  were  used  by  decedent  in  his 
business,  and  these  securities  were  properly  considered  as  invested 
capital. 

[2]  The  appraiser  has  added  to  the  difference  between  the  liabilites 
and  the  assets  the  sum  of  $36,329.85  as  the  value  of  the  good  will,  and 
has  reported  the  total  as  a  taxable  transfer.  I  think  this  was  errone- 
ous. The  good  will  of  the  business  is  not  an  investment  of  the  indi- 
vidual or  copartnership.  It  is  not  capable  of  being  assigned  to  any 
specific  locality,  but  consists  in  the  favorable'  attitude  of  the  public 
everywhere  toward  the  business.  It  is  not  "capital  invested  in  business 
in  the  state,"  the  taxation  of  which  is  provided  for  by  subdivision  2 
of  section  220  of  the  Tax  Law  (Consol.  Laws,  c.  60). 

[3]  The  pr(^er  method  of  appraisal  was  followed  in  treating  the 
busmess  of  decedent  as  a  separate  liability  and  in  alln^wing  commissions 
to  the  executrix  on  the  net  value  as  a  single  asset.  The  report  of  the 
appraiser  will  be  returned  to  him  for  revision  and  correction  in  ac- 
cordance with  this  decision. 


(113  Misc.  Rep.  261) 

In  re  mCKErS  ESTATE. 

(Surrogate's  Court,  New  York  County.    November  2,  1920.) 

Wilb  ^=»136— Leiten  of  overseaa  soldier  hdd  vaBd  ae  noDCUiiative  will. 

Under  Decedent  Bstate  Law,  |  16,  making  nuncuiMitiye  wiUs  invalid, 
unless  made  by  a  soldier  in  acUve  service,  letters  written  by  a  soldier  In 
the  service  overseas,  directing  proceeds  of  his  war  risk  insurance  policies 
to  be  paid  to  his  sister,  who  could  not  be  designated  as  a  beneficiary,  be- 
cause she  was  a  minor,  can  be  admitted  to  probate  as  his  wUl,  where  the 
proof  shows  capacity,  animus  testandi,  apprehension  of  death,  and  cor- 
roboration by  two  witnesses,  as  reQuired  by  Code  Civ.  Proc.  S  2611. 

In  the  matter  of  the  estate  of  Leo  B.  Hickey,  deceased.  Portions  of 
letters  from  deceased,  a  soldier  in  active  service,  admitted  to  probate 
as  his  will  of  personal  property. 

Higley,  Sherman  &  Booth,  of  New  York  City,  for  petitioners. 
John  P.  Booth,  of  Plattsburg,  special  guardian,  for  Anna  Hickey. 
William  J.  Burke,  of  New  York  City,  special  guardian,  for  Thomas 
Hickey. 

FOLEY,  S.  The  proponent  offers  for  probate  portions  of  two 
letters  from  the  deceased — a  soldier — as  his  will  of  personal  property. 
These  letters  were  written  by  him  while  in  active  service  in  the  United 
States  army  in  the  recent  war.  They  are  dated  May  26,  1918,  and 
August  6,  1918.  One  of  the  letters  was  written  from  a  hospital  in 
which  he  was  a  patient.  He. died  October  20,  1918.  The  deceased  had 
applied  for  war  risk  insurance,  and  in  his  application  he  endeavored  to 
make  his  sister,  an  infant,  the  beneficiary  of  the  policy.  It  further 
appears  he  was  informed  that  this  could  not  be  done,  because  of  her 
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infancy.    The  policy  was  therefore  made  payable  to  his  estate.    Dece- 
dent stated  in  one  of  his  letters : 

"Did  you  ever  receive  my  insurance  policy  from  the  government?  I  tried 
to  make  It  payable  to  you,  but  they  said  it  would  have  to  be  one  of  my  parents 
or  brother  or  sister  over  21 ;  so  I  had  to  make  it  out  to  myself,  but  Sis  will 
get  the  money  if  anything  does  happen  to  me." 

In  the  other  letter  he  states,  "My  insurance  is  made  out  to  Nan," 
referring  to  his  only  sister  Anna.  The  formalities  required  by  law  for 
the  execution  of  a  will  were  not  complied  with,  but  the  directions  in  the 
letters  must  be  regarded  as  a  legal  will  under  section  16  of  the  Dece- 
dent Estate  Law  (Consol.  Laws,  c.  13),  which  provides : 

"No  nuncupative  or  unwritten  Mil,  bequeathing  personal  estate,  shall  be 
valid,  unless  made  by  a  soldier  whUe  in  actual  military  service,  or  by  a  mari- 
ner, while  at  sea."  ^ 

A  case  almost  similar  in  circumstances  is  to  be  found  in  Botsford  v. 
Krake,  1  Abb.  Prac.  (N.  S.)  112,  where  an  officer  in  the  United  States 
army  in  May,  1864,  wrote  and  sent  a  letter  to  his  sister,  stating  that, 
if  he  was  killed  or  did  not  return,  he  wanted  her  to  have  his  property. 
The  letter  was  there  admitted  to  probate  as  a  valid  will.  The  theory 
of  the  law  is  that,  from  the  absolute  necessities  of  military  service,  the 
solemn  and  formal  rules  as  to  testaments  are  relaxed  in  favor  of 
soldiers.  Hubbard  v.  Hubbard,  8  N.  Y.  196;  Matter  of  O'Connor,  65 
Misc.  Rep.  403,  121  N.  Y.  Supp.  903.  The  proof  shows  capacity,  ani- 
mus testandi,  apprehension  of  death,  and  the  corroboration  by  two 
witnesses,  required  under  section  2611,  C.  C.  P. 

The  portions  of  the  letters  relating  to  the  disposition  of  decedent's 
property  are  admitted  to  probate.    Submit  decree  on  notice. 
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WBSTHOFEN  ▼.  BERNAI». 

(Supreme  Court,  Appellate  Term,  First  Department.     November  15,  1920.) 

!•  Trial  ^»141— Submission  of  issue  as  to  undisfNited  fact  erroneous. 

Where  it  was  conceded  that  contract  sued  on  had  been  made,  submis- 
sion of  issue  as  to  whether  contract  had  been  made  was  error. 

2.  Contracts  ^353(8)— Refusal  to  instruct  that  plaintiff  must  h»ve  per- 
formed aceorcHnir  to  contract  held  error. 

Where  charge  led  jury  to  understand  that  plaintiff  was  entitled  to  a 
verdict,  irrespective  of  whether  his  contract  had  been  performed  in  a 
workmanlike  manner,  refusal  to  modify  charge,  so  as  to  require  plain- 
tiff to  prove  that  work  was  done  in  accordance  with  contract,  held  error. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  John  Westhofen  against  William  Bernard.  Judgment  for 
plaintiff  on  Ae  verdict  of  a  jury,  and  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Tipple  &  Plitt,  of  New  York  City  (Wilson  E.  Tipple  ^d  Adolph 
Hansen,  both  of  New  York  City,  of  counsel),  for  appellant. 
John  A.  BoUes,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  action  was  upon  a  contact  made  between  the 
parties  hereto  for  the  agreed  price  of  certain  painting  to  be  done  by 
plaintiff  on  the  premises  of  defendant.  The  answer  was  a  general 
denial,  breach  of  contract,  and  a  cotmterdaim  for  $100.  It  appears 
that  in  the  spring  of  1919  plaintiff  had  done  certain  work  on  the  prem- 
ises in  question,  and  the  contention  of  defendant  was  that,  on  account 
of  the  tmworkmanlike  manner  in  which  the  same  was  performed,  in 
the  fall  of  that  year  it  became  necessary  to  enter  into  the  contract 
sued  upon. 

The  sole  issue  for  submission  to  the  jury,  upon  sharp  conflicting 
testimony,  was  whetlier  the  work  under  the  second  contract  was  prop- 
erly done.    The  court  charged  the  jury: 

"If  you  find  that  a  specific  contract  has  been  made  for  the  work  in  the 
faU  for  $62.90,  that  the  defendant  agreed  to  pay  $62  and  that  he  paid  ^ 
on  account  of  the  work,  your  verdict  wUI  be  for  the  plaintiff. 

"Plaintiff's  Conn^el:    I  except. 

"Defendant's  Counsel:  I  except  to  that  portion  of  your  honor's  charge 
Cfast  annouDcod,  unless  your  honor  amends  to  add  to  it  that  it  must  be 
done  in  a  workmanlike  manner,  and  I  ask  your  honor  to  charge  that  this 
work  done  by  the  plaintiff  must  be  done  in  a  workmanlike  manner. 

"The  Court :  I  decline  so  to  charge,  except  to  state  tliat,  if  you  find  from 
the  evidence  that  the  work  done  in  the  spring  was  done  in  an  unworkman- 
like manner,  and  that  the  plaintiff  agreed  to  do  the  Job  over  again,  and  that 
this  work  performed  in  the  fall  was  done  under  such  arrangement,  that 
then  your  verdict  wiU  be  for  the  defendant. 

"Defendant's  Counsel:  Your  honor  wiU  give  me  an  exception  to  that 
charge." 

^s»For  oUier  cases  see  same  topic  A  KBT-NUHBBR  In  all  Key-Numbered  Digests  A  Indexes 
184N.Y.S.— 26 


Digitized  by 


Google 


402  184  NEW  YOBK  SUPPLBMBNT  (Sup.  Ct. 

[1]  In  the  first  place,  it  was  error  for  the  court  to  submit  to  the 
jury  for  determination  as  to  whether  a  specific  contract  was  made  for 
tbe  fall  work  in  question,  and,  if  so  made,  that  plaintiff  was  entitled 
to  a  verdict,  for  the  reason  that  it  was  conceded  upon  the  trial  that 
5uch  a  contract  was  made,  and  that  $20  had  been  paid  on  accoiint 
thereof. 

[2]  Secondly.  By  the  charge  in  question  the  jury  were  given  to 
understand  that,  if  such  a  contract  was  made,  ^plaintiff  was  entitled 
to  a  verdict,  irrespective  of  whether  his  contract  had  been  performed 
in  a  wdt-kmanlike  manner  or  not.  Defendant's  counsel,  therefore,  was 
well  within  his  rights  in  the  request  thereupon  made  for  a  modification 
of  the  charge  in  the  respect,  that,  to  entitle  plaintiff  to  a  recovery,  he 
must  prove  that  the  work  was  done  in  accordance  with  the  contract 
in  question.  The  refusal  to  so  charge  was  most  prejudicial  to  de- 
fendant, and  the  subsequent  charge  in  connection  therewith  mislead- 
ing and  confusing,  because  not  involved  in  any  way  in  the  litigation 
in  suit.  ' 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  ap- 
pellant to  abide  the  event. 


(193  App.  Div.  601) 

VAN  GORDON  v.  HIRES  CONDENSED  MILK  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  10,  1920.) 

Master  and  servant  4=s>405(4) — Compensation  award  for  dealh  from  tubenu- 
losis,  resulting  from  injury,  held  warranted. 

An  award,  under  the  Workmen's  Compensation  Law,  based  on  a  finding 
that  employe's  death  from  tuberculosis  was  caused  by  injury,  held  sus- 
tained by  the  evidence. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Elizabeth  Van  Gordon  under  the  Workmen's  Com- 
pensation Law  (Consol.  Laws,  c.  67)  for  compensation  for  death  of 
her  husband,  opposed  by  the  Hires  Condensed  Milk  Company,  em- 
ployer, and  the  Employers'  Liability  Assurance  Corporation,  Limited, 
insurance  carrier.  From  the  award  of  the  State  Industrial  Commission 
for  claimant,  the  employer  and  insurance  carrier  appeal.  Award  af- 
firmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  and  Ber- 
nard L.  Shientag,  of  New  York  City,  of  counsel),  for  respondents. 

KILEY,  J.  At  the  close  of  the  evidence  in  this  case,  the  represen- 
tative of  the  insurance  carrier  stated  the  appellant's  position  as  follows  : 

''It  is  the  contention  of  the  carrier  in  this  case  that  the  weight  of  the  testi- 
mony presented  shows  that  there  has  been  no  connection  between  the  acci- 
dent to  the  deceased,  which  happened  on  May  21,  1918,  and  the  death  of  the 
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deceased,  which  took  place  on  October  1,  1919;    said  death  haring  resulted 
from  tuberculosis  of  the  lungs." 

The  evidence  shows  that  the  deceased,  husband  of  this  claimant, 
worked  for  the  employer  appellant  at  Port  Dickinson,  N.  Y.,  as  a 
mason;  that  on  the  21st  day  of  May,  1918,  while  so  at  work,  a  ladder 
which  he  had  mounted  to  the  height  of  18  or  20  feet  tipped  over,  caus- 
ing him  to  fall  that  distance,  where  he  struck  his  left  side  on  a  pipe  or 
box,  strained  his  left  side,  back,  and  ankle,  and  one  of  the  physicians, 
the  one  who  had  treated  him  from  the  time  of  the  injury,  said  that 
some  of  his  short  ribs  were  fractured  and  loosened.  There  is  no  po- 
tential evidence  against  these  facts,  and  the  last  is  disputed  by  in- 
ference only.  On  the  5th  day  of  August  the  employer  entered  into  an 
agreement  with  the  injured  man,  conceding  the  injuries  and  agreeing 
upon  compensation,  which  agreement  was  approved  by  the  State  Indus- 
trial Commission.  He  did  some  work  after  that,  but  did  not  recover, 
to  any  extent,  his  strength  or  previous  health,  and  in  about  one  year 
developed  tuberculosis  of  the  right  lung,  from  which  he  d;ed  on  the 
1st  day  of  October,  1919. 

Doctors  for  both  sides  agree  that  for  a  period  of  time  after  the 
injury  the  several  examinations  did  not  disclose  tuberculosis,  and  that 
there  was  an  absence  of  any  symptoms  denoting  active  presence  of  that 
disease.  After  death  the  widow,  the  claimant  here,  sought  and  was 
awarded  compensation  for  the  death  of  her  husband,  as  if  the  trouble 
which  caused  his  death  finally,  was  traceable  to  the  injury  he  received 
on  the  21st  day  of  May  of  the  previous  year.  It  is  not  disputed,  and 
is  in  this  case  conceded,  that  the  tubercular  germs  inhabit  the  human 
system  generally.  The  suggestion  in  this  evidence  is  that  tuberculosis 
was  present  in  the  injured  party's  system  at  the  time  of  the  accident, 
in  the  form  known  as  incipient  or  latent,  and  the  conclusion  that  the 
injury  so  lowered  the  man's  vitality  and  lessened  his  resisting  power 
that  it  was  a  contributing  cause  of  death  finds  some  substantial  basis 
in  this  evidence.    The  commission  says  by  its  finding : 

''A  latent  tubercular  condition  was  lighted  up,  so  as  to  cause  the  decedent 
to  die  from  pulmonary  tuberculosis." 

The  statement  of  appellant's  representative  at  the  close  of  the  evi- 
dence, and  with  which  I  commenced  this  opinion,  indicates  that  the  car- 
rier was  conscious  that  there  was  some  evidence  to  sustain  claimant's 
contention ;  its  complaint  being  that  it  was  outweighed  by  evidence  pro- 
duced by  it.  In  its  brief  the  ground  for  reversal  taken  is  that  the 
evidence  on  this  sole  question  in  the  case  was  hearsay.  The  evidence 
here  for  claimant  is  not  uncorroborated  hearsay  evidence.  It  was  the 
evidence  of  the  physician,  who  knew  deceased  before  the  accident  and 
treated  him  almost  continuously  after  the  accident  until  his  death.  Im- 
mediately, or  within  three  days,  after  the  accident  his  lungs  were 
examined,  and  soon  thereafter  his  blood  pressure  was  taken,  and  both 
found  practically  normal.  He  was  a  strong  man,  doing  the  hard  work 
of  a  mason,  and  never  sick  or  ailing.  This  physician  treated  claim- 
ant for  some  years  before  her  husband  was  injured,  and  he  knew.  His 
evidence  was  as  positive  as  any  that  can  be  given  by  a  physician  of 
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internal  conditions,  and  is  such  evidence  as  is  relied  upon  generally  in 
the  vicissitudes  of  everyday  life. 

The  conditions  here  are  not  at  all  similar  to  those  prevailing  in 
Belcher  v.  Carthage  Machine  Co.,  224  N.  Y.  326,  120  N.  E.  735.  la 
Nestor  v.  Pabst  Brewing  Co.,  191  App.  Div.  312,  181  N.  Y.  Supp.  477, 
the  only  physician  sworn  was  the  attending  physician,  and  he  swore 
that  there  was  no  connection  between  the  injury  and  cause  of  death. 
The  only  evidence  to  the  contrary  was  the  death  certificate,  niade  out 
upon  hearsay  information,  and  bore  upon  its  face  a  disclaimer  of 
knowledge  of  the  truth  of  the  statement  of  facts  contained  therein. 

Award  should  be  affirmed.    All  concur. 


(193  App.  Dlv.  596) 

CTMMINGS  V.  WILLIAMS. 

(Supreme  Court,  Appellate  DlTlsion,  Third  Department.    November  10,  1920.) 


Trusts  <8=»166(2)— Where  trustee  Invests  funds  contrary  to  directors  of  • 
tor,  he  will  be  removed. 

Where  a  trustee  Invests  trust  funds  in  a  mortgage  on  unproductive 
realty  not  worth  twice  the  amount  of  the  mortgage,  contrary  to  the  di- 
rections of  the  testator  found  In  the  will  creating  the  trust,  the  trustee 
should  be  removed  and  directed  to  pay  over  the  amount  of  the  trust  funds, 
notwithstanding  the  beneficiary  had  regularly  received  the  interest,  and 
there  was  no  question  as  to  the  financial  responsibility  of  the  trustee  and 
his  surety. 

Appeal  from  Special  Term,  Tioga  County. 

In  the  matter  of  the  application  of  Edward  Citomings  to  compel  an 
accounting  by  Ward  D.  Williams,  as  substituted  trustee  under  certain 
trusts  created  by  Edward  Cummings  in  and  by  his  last  will  and  tes- 
tament, and  for  the  removal  of  the  trustee.  From  an  order  removing 
him  as  trustee,  and  directing  him  to  pay  $15,000  trust  fund  to  Chemung 
Canal  Trust  Company,  trustee  substituted  in  his  place,  Ward  D.  Wil- 
liams, individually  and  as  trustee,  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Ward  D.  Williams,  of  New  York  City,  in  pro.  per. 

Frederick  E.  Hawkes,  of  Waverly,  for  respondent. 

KILEY,  J.  These  proceedings  were  commenced  in  July,  1919,  by 
the  presentation  to  the  Supreme  Court  of  his  petition,  which  shows, 
among  the  things  not  controverted,  that  the  father  of  this  petitioner 
died  in  1872,  leaving  a  last  will  and  testament,  which  was  admitted  to 
probate  in  the  county  of  Kings.  In  and  by  said  will  he  provided  that 
all  of  his  property,  both  real  and  personal  should  be  held  in  trust,  and 
named  James  Morgan  and  Michael  McNamee  such  trustees.  Morgan 
only  qualified  and  entered  upon  his  duties  as  the  sole  trustee  of  said 
trust.  The  second  paragraph  of  said  trust  gave  the  entire  property  to 
trustees,  and  subdivision  1  thereof  provided  that  the  "income  and  in- 
terest" from  $10,000  should  be  applied  to  the  use  of  his  son,  Edward 

^s>For  jDther  cases  see  same  topic  A  KEY-NXJMBBR  in  all  Key-Numbered  Diseets  A  Indexea 
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Cummings,  the  petitioner  herein,  for  life,  and  at  his  death  the  corpus 
of  this  fund  of  $10,000  should  be  turned  over  to  his  heirs  at  law. 
Subdivision  6  of  said  paragraph  2  declared  that  the  "income  and  inter- 
est" from  $5,000  should  be  applied  to  the  use  of  his  niece,  Emma  Gard- 
ner, for  life,  and  at  her  death  the  principal  sum  of  $5,000  should  be 
turned  over  to  her  child  or  children,  if  she  left  issue  her  surviving, 
and  if  not  to  be  divided  between  the  petitioner  herein  and  his  daughter 
Agnes.  He  further  provided,  as  to  the  last  $5,000  mentioned  above, 
that  if  either  his  son  or  daughter  predeceased  Emma,  and  in  the  event 
she  died  without  issue,  the  child  or  children  of  the  deceased  son  or 
daughter  should  take  their  parent's  share.  It  was  provided  in  para- 
graph 4  of  said  will  as  follows: 

**Ana  I  hereby  order,  direct,  authorize  and  empower  my  said  trustee  to  re- 
cover, coUect  and  get  in  aU  my  personal  estate  and  sell  and  dispose  of  all 
my  real  estate  within  one  year  after  my  decease,  and  invest  the  moneys 
arising  therefrom  in  the  names  or  name  of  my  said  trustees  or  trustee  In  gov- 
ernment securities,  or  in  New  York  state  stocks,  or  in  any  stocks  authorized 
to  be  created  by  the  cities  of  New  York  or  Brooklyn,  or  to  deposit  the  same  In 
sound  and  safe  trust  companies  or  savings  banks  of  said  cities,  or  to  loan  the 
same  upon  bonds  and  mortgages  on  unincumbered  and  productive  real  estate 
in  the  cities  of  New  York  and  Brooklyn,  worth  at  least  twice  as  much  as 
the  sum  which  may  be  loaned  thereon,  with  liberty  to  vary  and  transpose  the 
investment  from  time  to  time  at  the  direction  of  ^d  trustees  or  trustee 
for  any  other  investment  of  the  description  contemplated  by  this  trust." 

The  trustee,  Morgan,  died  August  13,  1908.  On  December  14,  1909, 
the  appellant.  Ward  D.  Williams,  was  duly  appointed  as  his  successor 
to  administer  said  trust.  He  fuUy  qualified  thereunder  by  giving  and 
filing  a  bond  as  such  trustee,  with  the  "Massachusetts  Bonding  &  In- 
surance Company"  as  suret^.  As  such  trustee  took  possession  of 
said  trust  fund,  and  in  April,  1910,  loaned  the  said  two  trust  funds, 
amounting  to  $15,000,  on  a  bond  secured  by  a  mortgage  on  a  small 
triangular  piece  of  swampy  or  marshy  land,  unproductive  and  unim- 
proved, situate  in  the  borough  of  the  Bronx,  city  of  New  York,  contain- 
ing about  one-fourth  of  an  acre,  worth,  as  the  trial  court  has  found, 
at  that  time  not. to  exceed  $6,000  and  depreciating  in  value.  The  ces- 
tuis  que  trust,  in  each  instance  annually  or  semiannually,  have  received 
the  income  therefrom,  less  expenses  and  the  commissions  of  the  trus- 
tee. 

After  investigation  by  and  on  the  part  of  this  petitioner,  and  on 
the  3d  day  of  July,  1919,  he  filed  his  petition  to  the  Supreme  Court, 
in  the  county  of  Tioga,  where  petitioner  resides,  praying  that  the 
then  trustee,  this  appellant,  show  cause  why  he  should  not  account,  and 
why  he  should  not  be  removed  as  such  trustee,  because  of  the  viola- 
tion of  the  investment  provisions  of  said  trust.  The  trustee  answered,, 
traversing  said  petition,  and  upon  the  issues  thus  made  a  trial  was  had 
before  the  court  at  Special  Term.    The  order  appealed  from  followed. 

The  decision  has  sufficient  evidence  for  its  foundation  that  the 
trust  funds  were  invested  in  security  taken  upon  real  estate,  not  **pro- 
ductive,"  and  not  worth  at  least  twice  as  much  as  the  sum  loaned  by 
the  trustee.  Appellant  misapprehends  the  ground  of  his  removal. 
Such  removal  does  not  depend,  for  its  justification,  upon  whether  the 
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bond  secured  by  the  mortgage  or  the  pledgor  therein  were  financially 
sound,  nor  whether  his  surety  was  financially  responsible.  The  ques- 
tion before  the  court  was :  Did  the  trustee  violate  the  express  terms  of 
the  trust  under  which  he  operated  or  the  law  applicable  thereto?  Only 
two  cases  are  cited  by  appellant:  Matter  of  Foster,  15  Hun,  387,  and 
Thomas  v.  Zahka,  228  N.  Y.  187,  126  N.  E.  707.  They  are  not  ap- 
plicable. In  this  case  the  court  merely  declares  anew,  what  has  often 
been  declared  before,  that  trusts  are  sacred,  and  that  trustees  cannot 
violate  the  express  terms  thereof,  if  such  -terms  are  incorporated  in 
the  instrument  creating  the  trust,  and,  if  not,  the  law  applicable  to  the 
preservation  and  safeguarding  of  trust  property,  with  impunity. 

The  order  should  be  affirmed,  with  costs,  with  the  exception,  if 
thought  necessary,  that  it  may  be  amended  by  providing  that  the  per- 
son or  corporation  paying  this  trust  fund  to  the  present  trustee  be 
subrogated  to  the  rights  of  ownership  of  said  securities.    All  concur. 


(193  App.  Dlv.  505) 

In  re  POPPEB. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  5,  1920.) 

1.  Attorney  and  dient  ^^^57 — ^Where  reeoni  was  adniltted  by  eonaent,  jiiri»- 

diction  of  tribiuial,  etc^  cannot  be  questioned. 

In  disbarment  proceedings,  based  on  the  giving  ot  false  testimony  in  a 
naval  court-martial,  where  the  record  of  the  courtrmartlal  was  admitted  In 
evidence  by  consent,  the  respondent  attorney  cannot  object  that  the  tran- 
script did  not  show  that  the  court-martial  was  properly  constituted,  or  that 
it  had  the  authority  to  administer  an  oath,  for  those  defects,  in  case  of 
preliminary  objection,  might  have  been  overcome. 

2.  Attorney  and  client  ^=»42,  49—- Disbannent  disdpiinary  proceedinig;   tecti- 

nical  perjury  need  not  be  proved. 

Disbarment  proceedings  against  an  attorney  are  disciplinary  in  their 
nature,  being  intended  to  protect  the  high  oflftce  of  an  attorney,  and  are 
not  criminal ;  hence  the  fact  that  an  attorney,  charged  with  misconduct 
in  giving  false  testimony,  was  not  guilty  of  technical  perjury,  is  of  little 
moment. 

3.  Attorney  and  client  <8=>38— Attorney  required  to  be  of  good  ciuiracter. 

Membership  in  the  bar  is  a  privilege  burdened  with  conditions,  and  one 
of  the  conditions  is  a  fair  private  and  professional  character. 

4.  Attorney  and  cliait  ^=>42 — ^False  testimony  in  proceeding  before  court- 

martial  ground  for  disbarment. 

Where  an  attorney,  to  shield  a  former  associate,  though  duly  sworn  as 
a  witness  in  a  naval  court-martial,  gave  fiilse  testimony  In  the  first  In- 
stance, he  should  be  disbarred,  although  he  corrected  his  testimony  when 
the  transcript  was  read  over  to  him  pursuant  to  the  practice  in  such 
courts,  etc.,  where  it  appeared  that  the  correction  was  not  due  to  any 
qualm  of  conscience,  but  because  the  accused,  whom  he  was  protecting, 
had  meantime  pleaded  guilty,  and  was  going  to  make  a  complete  con- 
fession. 

In  the  matter  of  disciplinary  proceedings  instituted  by  the  Associa- 
tion of  the  Bar  of  the  City  of  New  York  against  Julius  J.  Popper,  an 
attorney.    Respondent  disbarred. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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Einar  Chrystic,  of  New  York  City,  for  petitioner. 
Thomas  &  Houghton,  of  New  York  City  (Charles  Goldzier,  of  New 
York  City,  of  counsel),  for  respondent. 

^CLARKE,  P.  J.  The  respondent  was  admitted  to  practice  as  an 
attorney  and  counselor  at  law  at  a  term  of  the  Appellate  Division,  First 
Department,  in  November,  1907,  and  was  practicing  as  such  in  the 
First  judicial  district  at  the  time  he  conmiitted  the  acts  complained  of. 
The  respondent  is  charged  in  the  petition  with  having  given  false  tes- 
timony when  a  witness  before  a  naval  court-martial. 

Upon  the  hearing  before  the  learned  official  referee,  a  transcript  of 
the  record  of  a  court-martial  held  in  the  Brooklyn  Navy  Yard  June 
4  to  June  10,  1919,  at  which  Ensign  Paul  Beck,  Pay  Corps,  U.  S.  N. 
R.  F.,  was  tried,  was  jadmittcd  in  evidence  oy  consent,  and  marked 
*Tetitioner's  Exhibit  3,"  and  this  stipulation  was  entered  into  on  the 
record : 

**In  June,  1919,  one  Paul  Beck,  an  ensign  in  the  Pay  CJorps  of  the  U.  S.  N. 
R.  F.,  was  tried  at  a  general  court-martial  held  in  the  Navy  Yard,  Brooklyn ; 
that  he  was  charged,  among  other  things,  with  receiving  money  for  procuring 
the  acceptance  of  certain  persons  for  enlistment  in  the  United  States  Navy; 
that  prior  to  his  enlistment  in  the  Navy,  Beck  was  an  oflSce  associate  of  the 
respondent ;  that  the  respondent  was  called  hy  the  government  as  a  witness 
to  testify  upon  the  said  court-martial;  that  he  testified;  that  Petitioner's 
Exhibit  3,  offered  in  evidence,  is  a  transcript  of  the  testimony  which  the  re- 
spondent gave  while  a  witness  in  the  said  court-martial  proceedings;  that 
prior  to  the  giving  of  such  testimony  he  was  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth  regarding  the  matters  about  which  he 
might  be  questioned." 

That  transcript  of  the  record  shows  that  the  respondent  was  called 
as  a  witness  for  the  prosecution  and  was  duly  sworn.  He  testified, 
among  other  things,  as  follows : 

**Mr.  Beck  was  associated  with  me  in  the  office  at  291  Broadway,  and  Mr. 
Beck  did  business,  that  of  investments,  and  I  at  the  same  time  had  an  account 
with  him,  wherein  and  whereby  he  would  give  me  money  to  credit  to  his  ac- 
count, and  then  I  would  charge  disbursements  against  that  account  (A 
paper  was 'put  in  evidence  showing  that  account.) 

''Q.  GeneraUy  speaking,  Mr.  Popper,  without  going  into  details,  the  Judge 
Advocate  had  put  in  evidence  here  this  yellow  sheet,  which  you  say  contains 
an  entry  of  sums  of  money  which,  according  to  your  testimony,  was  paid  to 
you,  either  by  the  accused,  or  by  some  one  else  for  the  accused.  Was  any  of 
these  sums  of  money,  paid  to  you  by  any  person  seeking  enlistment  or  enroU- 
ment  in  the  Navy,  or  had  been  enlisted  or  enrolled  in  the  Navy?    A.  No,  sir. 

"Q.  Not  one  of  them?    A.  No.  sir. 

"Q.  Did  you  know  young  Price,  Irving  Price?    A.  I  believe  I  met  him. 

"Q.  Was  any  money  paid  by  Irving  Price  to  you  for  the  benefit  of  the 
accused?    A.  No,  sir. 

"Q.  Or  by  his  father,  Joseph  Price?    A.  No,  sir. 

"Q.  His  father  testified  that  he  gave  you  $25,  and  that  you  put  it  in  an 
envelope,  and  marked  the  accused's  name  on  it,  and  put  it  in  yo^r  safe.  Did 
any  such  transaction  occur?    A.  No,  sir ;   that  is  not  true. 

**Q.  That  is  false,  you  say?    A.  Yes,  sir.    •    ♦    ♦ 

"Q.  Will  you  swear  that  Mr.  Price,  Mr.  Joseph  Price,  did  not  hand  you 
some  money  for  Mr.  Beclif ?    A.  Yes,  sir ;  I  positively  deny  that  he  did  so." 

It  appeared  in  evidence  that  under  the  court-martial  proceeding  it 
is  required  that  every  witness,  before  being  excused  from  attendance 
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at  the  court,  shall  be  given  an  opportunity  to  read  over  his  testimony 
after  it  is  written  out,  or  to  have  the  same  read  in  open  court,  and  is 
then  called  upon  to  state  under  oath  whether  the  testimony  is  correct- 
ly reported,  and,  if  not,  what  corrections,  if  any,  should  be  made  in 
the  same.  At  the  close  of  his  testimony  he  was  directed  by  the  court 
to  report  the  ifoUowing  day-'  at  1  p.  ra.  for  the  purpose  of  verifying  or 
correcting  his  testimony. 

In  this  intervening  period  of  time  Ensign  Beck,  through  his  coun- 
sel, offered  to  change  his  plea  of  not  guilty,  which  he  had  already  en- 
tered before  the  court,  and  to  enter  a  plea  of  guilty  to  most  of  the 
specifications  of  the  charge  which  was  presented  against  him,  and  that 
oifer  was  accepted.  Beck  also  expressed  his  desire  to  make  full  con- 
fession as  to  all  the  matters  in  which  he  was  involved.  The  respond- 
ent was  informed  that  he  would  be  called  before  the  court-martial  to 
verify  his  testimony,  and  that,  in  view  of  the  fact  that  Ensign  Beck 
was  about  to  make  a  full  confession,  any  misstatements  which  he  had 
made  would  very  probably  be  brought  to  light.  When  he  was  called 
before  the  court  he  was  informed  that  his  oath  previously  taken  was 
still  binding,  and  stated  that  he  had  read  over  the  testimony  given  by 
him  on  the  fifth  day  of  the  trial. 

''The  Judge  Advocate  (to  the  witness) :  Is  your  testimony  correct  as  re> 
corded? 

"The  Witness :  It  is  not  correct  as  recorded. 

"The  Judge  Advocate:  What  changes  do  you  wish  to  make  therein?  What 
is  not  correct? 

"The  Witness:  I  wish  to  change  my  testimony  with  respeet  to  the  Price 
transaction.  1  want  to,  if  the  court  please,  I  want  to  state  that  I  have  decided 
that  I  want  to  teU  the  truth  on  that,  and  not  shield  the  accused.  The  trans- 
action is'  different  from  what  I  have  stated  it,  and  so  I  would  like  an  oppor- 
tunity to  state  the  exact  truth  as  to  just  how  this  transaction  came  about,  so 
far  as  my  knowledge  of  it  is  concerned,  if  the  court  will  permit  me.  *  ^  * 
Mr.  Price  came  into  the  office  and  offered  me  $25  in  cash,  as  I  recaU  it,  whether 
$25  or  $20  in  cash,  and  he  said  to  me  to  give  this  to  Mr.  Beck.  I  had  never 
been  formally  introduced  to  Mr.  Price,  but  I  had  seen  him  the  day  that  they 
had  gone  on  the  Atlantic  City  trip;  the  meeting  was  right  in  front  of  my 
office,  and  I  had  seen  old  man  Price  standing  there  with  his  wife,  and  he 
was  pointed  out  to  me  by  Mr.  Beck,  and  so  when  the  father  of  Mr.  "Price  came 
into  the  office  this  day,  when  he  told  me  he  was  Mr.  Price,  I  knew  him,  knew 
who  he  was,  and  he  offered  this  money  to  me.  I  told  him  that  I  did  not  dare 
to  accept  it,  and  he  says,  'Well' —  I  don't  recall  exactly  what  he  said,  but 
he  says,  *I  want  to  leave  this  for  Mr.  Beck:'  So  I  says,  *If  you  want  to,  put  it 
in  an  envelope  addressed  to  Mr.  Beck ;  you  can  leave  it,  but  I  will  not  accept 
it.'  I  don't  know  for  certain  that  this  money  was  part  of  any  agreement  by 
reason  of  the  enrollment  of  his  son,  but  I  assume  that  that  was  the  situation, 
and  therefore  I  would  not  accept  it.  So  Mr.  Price  then  put  the  money  in  an 
envelope,  and  I  don't  believe  that  I  put  Mr.  Beck's  name  on  it,  Major ;  but  the 
envelope  was  left  there  for  Mr.  Beck,  and  when  Mr.  Beck  came  in  I  handed 
it  to  Mr.  Beck,  and  when  Mr.  Beck  opened  it  I  saw  there  was  money  in  It,  and 
he  gave  me  the  money,  and  asked  me  to  credit  the  money  on  his  account,  and 
I  am  quite  certain  that  this  is  that  $25  which  appears  on  his  account." 

It  therefore  appears  from  his  own  testimony  that  the  respondent, 
when  a  witness  under  oath,  for  the  purpose  of  shielding  an  office  asso- 
ciate upon  trial  before  a  naval  court-martial,  deliberately  and  know- 
ingly gave  false  testimony  as  to  a  material  fact  at  issue  upon  said  trial. 
It  is  true  that  before  -the  conclusion  of  the  trial  he  recanted,  admitted 
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the  falsity  of  his  prior  testimony,  and  told  the  truth  in  regard  to  the 
transaction  inquired  of ;  but  this  was  after  he  had  been  informed  that 
the  accused  had  pleaded  guilty,  and  had  expressed  his  intention  of 
making  a  full  confession,  and  that  that  confession  would  bring  to 
light  any  misstatements  in  his  own  testimony. 

[1]  There  is  no  dispute  upon  this  proceeding  as  to  the  foregoing 
facts.  Counsel  for  the  respondent  claims  that  the  evidence  before  the  . 
referee  is  barren  of  any  proof  or  admission  that  the  court-martial  was 
properly  constituted,  that  any  offense  had  been  committed  of  which  it 
had  jurisdiction,  or  that  an  oath  was  administered  by  the  person  au- 
thorized to  administer  it  in  any  form  authorized  by  law.  It  is  enough 
to  say  that  no  such  question  can  be  raised  before  this  court  upon  this 
record,  because  the  transcript  of  the  proceedings  of  the  court-martial 
was  admitted  in  evidence  by  consent;  that  transcript  shows  the  wit- 
ness was  duly  sworn,  and  also  it  was  stipulated  upon  the  record  here 
that  prior  to  the  giving  of  his  testimony  respondent  was  sworn  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth  regarding  mat- 
ters about  which  he  might  be  questioned.  After  making  such  admis- 
sions and  stipulations  regarding  matters  which  could  have  easily  been 
proved  *upon  the  reference,  if  objection  had  been  made,  or  if  the  pe- 
titioner had  been  put  to  strict  proof,  it  is  too  late  to  question  them 
now.  Counsel  also  claims  that  the  respondent,  in  swearing  to  state- 
ments which  are  alleged  to  be  false,  but  which  were  corrected 'by  him 
while  still  on  the  witness  stand,  did  not  commit  perjury — citing  Peo- 
ple V.  Gillette,  126  App.  Div.  665,  111  N.  Y.  Supp.  133. 

[2-4]  It  is  of  little  moment  whether  respondent  was  guilty  of  tech- 
nical perjury  or  not.  This  proceeding  is  not  a  criminal  prosecution. 
Matter  of  Randel,  158  N.  Y.  216,  52  N.  E.  1106;  Matter  of  Spenser, 
143  App.  Div.  229,  128  N.  Y.  Supp.  168,  affirmed  203  N.  Y.  613,  96 
N.  E.  1131.  It  is  a  disciplinary  proceeding  by  the  court,  to  determine 
whether  one  of  its  officers  continues  to  bear  that  good  character  which 
it  is  not  only  necessary  for  him  to  possess  in  order  to  gain  admittance 
to  the  bar,  but  also  to  preserve  in  order  to  retain  his  office  as  an  at- 
torney and  counselor  at  law.  This  court  said  in  Matter  of  Branch,  178 
App.  Div.  585,  165  N.  Y.  Supp.  688: 

"It  has  been  many  times  held  by  this  court  that  discipUnary  proceedings 
are  instituted  *  •  ^  solely  for  the  purpose  of  maintaining  the  dignity 
and  honor  of  the  profession,  disciplining  unworthy  members  thereof,  or  vin- 
dicating them  when  unjustly  accused.  The  purpose  is  to  exercise  the  great 
and  summary  power  of  the  court,  not  for  the  benefit  of  a  complaining  indi- 
Tidual.  but  for  the  good  of  the  community,  and  to  uphold  the  administration 
of  justice  by  securing  decent  and  upright  conduct  by  the  officers  thereof." 

And  in  Matter  of  Flowerman,  181  App.  Div.  488,  168  N.  Y.  Supp. 
860,  this  court  said : 

"Disciplinary  proceedings  are  not  instituted  for  the  purpose  of  collecting 
debts  owing  by  an  attorney  to  his  client,  but  for  the  purpose  of  inquiring  into 
the  professional  conduct  of  the  attorney,  and  to  determine  whether  said  at- 
torney is  a  fit  person  to  continue  in  the  exercise  of  the  re&fponsible  and  hon- 
orable office  of  attorney  and  counselor  at  law." 

In  the  Matter  of  Rouss,  221  N.  Y.  81,  116  N.  E.  782,  the  Court  of 
Appeals  said: 
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"Membership  in  the  bar  is  a  privilege  burdened  with  conditions.  A  fair 
private  and  professional  character  Is  one  of  them.  Compliance  with  that  con- 
dition is  essential  at  the  moment  of  admission;  but  it  Is  equally  essential 
afterwards.  Selling  v.  Radford,  243  U.  S.  46 ;  Matter  of  Durant,  80  CJonn. 
140,  147.  Whenever  the  condition  is  broken,  the  privilege  is  lost.  To  refuse 
admission  to  .an  unworthy  applicant  is  nol  to  punish  him  for  past  offenses. 
The  examination  into  character,  like  the  examination  into  learning,  is  merely 
a  test  of  fitness.  To  strike  the  unworthy  lawyer  from  the  roll  Is  not  to  add  to 
the  pains  and  penalties  of  crime.  The  examination  into  character  is  renewed, 
and  the  test  of  fitness  is  no  longer  satisfied.  For  tliese  reasons  courts  have 
repeatedly  said  that  disbarment  is  not  punishment  Ex  parte  Wall,  107  U, 
S.  265 ;  Matter  of  Randall,  11  Allen,  473,  480 ;  Matter  of  Randel,  158  N.  Y.  216  ; 
Boston  Bar  Association  v.  Casey,  211  Mass.  187,  192;  Matter  of  Durant,  supra. 
'The  question  is,'  said  TiOrd  Mansfield,  'whether,  after  the  conduct  of  this 
man,  it  is  proper  that  he  should  continue  a  member  of  a  profession  which 
should  stand  free  from  all  suspicion/  <Ex  parte  Brounsall,  Cowp.  829.  'It  Is 
not,'  he  continued,  *by  way  of  punishment ;  but  the  court,  on  such  cases,  ex- 
ercise their  discretion  whether  a  man,  whom  they  have  formerly  admitted,  is 
a  proper  person  to  be  continued  on  the  roll  or  not.'  This  ruling  was  announced 
after  consultation  with  all  the  judges,  'as  it  is  for  the  dignity  of  the  profession 
that  a  solemn  opinion  should  be  given.'  On  that  high  plane  the  jurisdiction 
was  thus  early  placed,  and  in  that  high  spirit  it  has  been  exercised.  Even 
pardon  will  not  elude  it.  Pardon  blots  out  the  offense,  and  all  its  penalties, 
forfeitures,  and  sentences ;  but  the  power  to  disbar  remains.  Matter  of  an  At- 
torney, 86  N.  Y.  563." 

See,  also,  Matter  of  Percy,  36  N.  Y.  651;  Boston  Bar  Ass'n  v. 
Greenhood,  168  Mass.  169,  46  N.  E.  568;  Matter  of  Alexander,  137 
App.  Div.  770,  122  N.  Y.  Supp.  1121 ;  Matter  of  Heymann,  156  App. 
Div.  73,  140  N.  Y.  Supp.  1065;  Matter  of  Ungslow,  167  N.  Y.  314, 
320,  60  N.  E.  590. 

The  question,  therefore,  is  not  whether  the  respondent,  under  the 
strict  and  technical  rules  of  the  criminal  law,  could  be  convicted  upon 
this  evidence  of  the  crime  of  perjury,  but  whether  his  conduct  exhibits 
such  moral  delinquency  as  establishes  his  professional  unfitness.  From 
the  facts  proven  we  may  fairly  infer  that  the  change  in  his  evidence 
did  not  come  from  a  stricken  conscience,  impelling  him  to  recant  and 
tell  the  truth ;  but,  having  learned  that  the  accused  before  the  court- 
martial,  in  whose  behalf  he  had  testified  falsely,  had  thereafter  plead- 
ed guilty  and  was  about  to  make  a  full  confession,  respondent  changed 
his  testimony  to  save  himself,  and  to  prevent  criminal  prosecution  for 
willful  perjury. 

In  Percy's  Case,  36  N.  Y.  651,  the  court  said: 

"It  is  tme  that,  to  warrant  a  removal,  the  character  must  be  bad  in  such  re- 
spects as  shows  the  party  unsafe  and  unfit  to  be  intrusted  with  the  powers  of 
the  profession.  There  are  many  vices,  that  render  the  character  more  or  less 
bad,  that  have  no  such  tendency.  But  a  want  of  credibiUty  upon  oath  does 
not  come  within  this  class.  When  there  can  be  no  reUance  upon  the  word  or 
oath  of  a  party,  he  is  manifestly  disqualified,  and,  when  such  fact  satisfac- 
torily appears,  the  court  not  only  have  the  power,  but  it  is  their  duty,  to  strike 
the  party  from  the  roll  of  attorneys." 

For  the  giving  of  false  testimony  and  the  making  of  false  affidavits 
this  court  has  disbarred  attorneys  in  the  following  cases:  Matter  of 
Klatzkie,  142  App.  Div.  352,  126  N.  Y.  Supp.  842 ;  Matter  of  Gott- 
hein,  153  App.  Div.  779,  138  N.  Y.  Supp.  636;  Matter  of  Smith, 
148  App.  Div.  291,  132  N.  Y.  Supp.  304;  Matter  of  Levine,  148  App 
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Div.  296,  132  N.  Y.  Supp.  124;  Matter  of  Nichols,  165  .4pp.  Div.. 
901,  149  N.  Y.  Supp.  1099;  Matter'of  Zatulove,  156  App.  Div.  79, 
141  N.  Y.  Supp.  75. 

The  giving  of  false  testimony  strikes  at  the  very  heart  of  the  judicial 
system.  That  an  officer  of  the  court  should  countenance  it  in  another 
is  intolerable.  That  he  should  himself  be  guilty  of  such  an  offense 
against  good  morals  and  the  public  weal  is  not  to  be  condoned.  By 
such  conduct  he  has  forfeited  the  confidence  of  the  court  and  his  right 
to  its  continued  certificate  of  good  character  and  integrity.  While  the 
acts  done  were  not  done  in  his  capacity  as  an  attorney^  they  evidence 
such  moral  obliquity  as  warrants  the  court  in  saying  that  he  no  longer 
possesses  that  good  character  which  is  essential  to  his  continuance  in 
an  honorable  profession.    He  is  therefore  disbarred. 

Settle  order  on  notice.    All  concur. 


JAMES  T.  WHITE  &  CO.,  Inc^  v.  RfANQWITZ,  MILLER  &  LOWE,  Ine. 

(Supreme  Court,  Special  Term,  New  York  County.    Noyember  4,  1920.) 

Pleadinir  ^»318  (2) —Defendant  seCtiiigr  up  eontraet  in  counterelaim  held  en- 
titled to  bill  of  partieulars  as  to  eontraet  set  up  in  reply;  "elaim." 

Where  eountefclalm  alleged  a  contract  of  sale  on  or  about  the  30th 
day  of  January,  1918,  of  16  bales  of  jute  canvas,  which  plaintiff  agreed  to 
dellyer,  4  bales  during  the. month  of  June,  and  12  bales  during  the  month 
of  July,  and  that  It  was  understood  and  agreed  that  a  bale  should  con- 
tain about  3,200  yards  of  merchandise,  and  reply  denied  the  allegations  of 
the  counterclaim,  "except  that  on  or  about  January  80,  1918,  the  par- 
ties entered  Into  a  written  agreement  for  the  sale  by  plaintiff  to  defend- 
ant upon  certain  terms  and  conditions,  of  sixteen  bales  of  22-inch  No.  88 
jute  canvas  at  27  cents  per  yard,  and  that  the  same  has  not  been  de- 
livered," a  motion  by  defendant  for  a  bill  of  partieulars  as  to  the  con- 
tract referred  to  in  the  reply  will  be  granted,  since  the  plaintiff,  by  the 
form  in  which  it  has  made  Its  denial,  "set  up  a  claim,"  within  the  meaning 
of  Code  Civ.  Proc.  §  531,  providing  that  the  court  may  direct  a  bill  of 
particulars  of  the  claim  of  either  party. 

[Ed.  Note- — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Claim.  1 

Action  by  James  T.  White  &  Co.,  Incorporated,  against  Manowitz, 
Miller  &  Lowe,  Incorporated.  On  motion  by  defendant  for  bill  of 
particulars.    Motion  granted. 

Prince  &  Nathan,  of  New  York  City,  for  the  motion. 
John  Larkin,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  parties  have  by  their  written  stipulation 
agreed  upon  the  disposition  which  is  to  be  made  of  this  motion  for  a 
hill  of  particulars,  except  as  to  the  first  item,  which  is  opposed  by  the 
plaintiff.  In  support  of  the  objection  to  such  item  the  argument  is  ad- 
vanced that  the  details  sought  thereby  are  details  of  the  very  contract 
that  the  defendant  has  counterclaimed  upon.  The  second  counterclaim 
set  up  in  the  answer  alleges  that  on  or  about  the  30th  day  of  January, 

^c;:»FMt  otber  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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1918,  the  parties  entered  into  a  written  contract  for  the  sale  of  16  bales 
of  22-inch  No.  88  jute  canvas  at  27  cents  per  yard,  which  the  plaintiff 
agreed  to  deliver  to  the  defendant,  4  bales  during  the  month  of  June, 
1918,  and  12  bales  during  the  month  of  July,  1918,  and  that  it  was 
understood  and  agreed  between  the  parties  that  a  bale  should  contain 
about  3,200  yards  of  merchandise.  The  reply,  however,  denies,  among 
other  things,  the  allegations  of  that  part  of  the  counterclaims  respect- 
ing such  alleged  contract,  ^'except  that  on  or  about  January  30,  1918, 
the  parties  entered  into  a  written  agreement  for  the  sale  by  plaintiff  to 
defendant,  upon  certain  terms  and  conditions,  of  16  bales  of  22-inch 
No.  88  jute  canvas  at  27  cents  per  yard,  and  that  the  same  has  not  been 
delivered." 

It  will  be  seen  from  the  foregoing  allegations  that  the  plaintiff  denies 
the  making  of  the  contract  alleged  in  the  second  counterclaim,  and  only 
admits  the  making  of  an  agreement  for  the  sale  of  the  goods  in  question 
upon  certain  terms  and  conditions,  which  are  not  set  forth.  No  brief 
has  been  submitted  on  behalf  of  the  defendant,  but  the  plaintiff's  brief 
calls  attention  to  the  fact  that  details  are  sought  of  the  very  contract 
that  the  defendant  counterclaims  upon,  and  that  the  moving  papers 
nowhere  allege  or  suggest  that  the  defendant  has  not  already  the  fullest 
knowledge  thereof.  Doubtless  the  defendant  has  full  knowledge  of 
the  contract  as  it  intends  to  assert  it ;  but  it  is  quite  apparent  that  the 
plaintiff  intends  to  assert  that  the  contract  is  of  a  different  form.  For 
the  purposes  of  the  present  motion  it  is  not  a  question  of  what  the  de- 
fendant knows  the  contract  to  be,  but  a  question  of  what  the  plaintiff 
is  going  to  assert  the  contract  to  be.  If  the  plaintiff  in  its  reply  had 
coiifined  itself  to  a  denial,  there  would,  of  course,  have  been  nothing 
upon  which  the  defendant  could  have  based  a  motion  for  a  bill  of  par- 
ticulars ;  but  the  plaintiff  has  seen  fit  to  cast  its  denial  in  such  a  form 
as  to  contain  language  which,  if  used  in  an  affirmative  pleading,  would 
have  been  the  proper  subject  of  a  motion  for  a  bill  of  particulars. 

The  language  of  section  531  of  the  Code  of  Civil  Procedure  is,  in  my 
opinion,  broad  enough  to  cover  the  present  case.  The  court  may  "di- 
rect a  bill  of  particulars  of  the  claim  of  either  party."  Upon  such  ex- 
amination of  the  authorities  as  I  have  had  time  to  make,  I  find  that 
it  has  been  held  that  a  bill  of  particulars  may  be  directed,  not  only  of 
matters  set  forth  in  an  answer  by  way  of  counterclaim,  but  also  of  mat- 
ter which  is  effective  only  as  a  defense.  Otto  Huber  Brewery  v.  Sieke, 
146  App.  Div.  467,  131  N.  Y.  Supp.  271,  and  cases  cited;  also  Hav- 
holm  V.  Whale  Creek  Iron  Works,  159  App.  Div.  578,  144  N.  Y.  Supp. 
833,  and  cases  cited.  I  have  not  found  any  case  which  is  more  directly 
in  point,  but  in  view  of  the  apparent  purpose  of  the  statute  to  require 
pleadings  to  be  made  clear,  so  that  the  position  of  each  side  shall  be  un- 
mistakable with  respect  to  the  matter  in  controversy,  I  think  it  is  prop- 
er to  hold  in  this  case  that  the  plaintiff  has,  by  the  form  in  which  it  has 
made  its  denial,  set  up  a  claim  within  the  meaning  of  section  531  as  to 
the  terms  and  conditions  of  the  contract  in  question,  and  under  such 
circumstances  it  is  proper  for  the  defendant  to  ask  a  bill  of  particulars, 
and  incumbent  upon  the  court  to  grant  that  bill  of  particulars.  The 
defendant  is  therefore  directed  to  furnish  a  bill  of  particulars,  setting 
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forth  the  terms  and  conditions  of  the  written  contract  as  alleged  in 
paragraph  4  of  the  plaintiff's  reply. 

Motion  disposed  of  as  indicated,  with  $10  costs  to  the  defendant  to 
abide  the  event  of  the  action.    Settle  order  on  notice. 


(198  App.  DlT.  G61) 

GAUB  ▼.  BfUNRO. 

(Supreme  Ck>iirt,  AppeUate  Division,  Third  Department.    November  10,  1920.) 

1.  Master  and  servaot  ^»403 — Compensalion  claimmit  has  burden  of  proof. 

The  burden  of  proof  is  on  the  claimant,  under  the  Workmen's  Ck)mpen- 
sation  Law»  to  show  that  the  accident  arose  out  of  the  eiftploTment 

2.  Master  and  servant  <»=»405(4)— ^Malttsn^iiiinr  macliiiie  openUmr^s  b^wrj 

not  shown  to  h»ve  arisen  out  of  employnient  under  Compensation  Law. 

In  a  proceeding  under  the  Workmen's  Compensation  Law  by  a  muitl- 
graphing  machine  operator  to  recover  for  the  loss  of  a  finger,  amputated 
when  infection  developed  after  a  cut  so  sUght  as  not  to  arrest  the  atten- 
tion of  the  claimant,  who  was  unable  to  indicate  its  origin  on  the  ma- 
chine, shown  to  have  no  sharp  edges,  held,  that  a  finding  that  the  acci- 
dent arose  out  of  the  employment  was  unsupported  by  evidence. 

John  M.  KeUogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Ruby  Gale 
to  obtain  compensation  for  a  personal  injury,  opposed  by  James  W. 
Munro,  the  employer.  There  was  an  award  of  compensation,  and  the 
employer  appeals.    Award  reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD. 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Henry  J.  Kimball,  of  Watertown,  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
cotmsel),  for  respondents. 

COCHRANE,  J.  The  employer  was  conducting  an  advertising  bus- 
iness in  an  office  15  feet  square  divided  by  a  partition.  He » used  in 
such  business  a  multigraphing  machine  and  a  typewriting  machine. 
The  claimant  was  his  only  employe,  and  she  operated  both  machines. 
She  W4s  23  years  old.  On  February  22,  1919,  while  using  the  multi- 
graphing  machine,  she  cut  the  end  of  the  second  finger  of  her  left  hand. 
The  following  day  the  finger  showed  signs  of  infection,  and  was  ulti- 
mately amputated,  and  the  hand  otherwise  aifected.  The  State  In- 
dustrial Commission  has  found  that,  because  the  employer  used  a 
multigraphing  machine,  he  was  engaged  in  the  printing  business  (Work- 
men's Compensation  Law  [Consol.  Laws,  c.  67]  §  2,  group  40,)  and 
has  accordingly  awarded  compensation  to  the  claimant  for  partial  loss 
of  the  use  of  the  hand.  As  I  view  the  case,  it  is  unnecessary  to  de- 
termine whether  the  employer  was  in  the  printing  business,  within  the 
meaning  of  the  statute. 

[1-3]  The  award  must  be  reversed,  because  the  evidence  fails  to  es- 
tablish that  the  injury  arose  out  of  the  employment.    The  finding  of 
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the  commission  is  that  the  claimant  cut  her  finger  on  the  multigraph- 
ing  machine.  This  finding  is  unsupported  by  evidence.  The  employer 
w^s  absent  at  the  time,  and  no  one  witnessed  the  accident.  The  entire 
testimony  of  the  claimant  on  this  point  is  as  follows: 

''Q.  Now  Just  describe  to  the  commissioner  wliat  liappened,  and  just  exactly 
how  yon  hurt  or  cut  your  finger — what  there  was  to  it.  A.  I  was  working 
around  the  machine ;  cut  was  so  slight  I  did  not  pay  any  attention.  When  1 
got  up  Sunday  morning,  I  told  my  mother  I  hurt  my  finger.  It  was  sore.  I 
went  to  doctor.  Had  blood  poisoning.  Q.  What  part  of  the  machine  was  it? 
A.  Around  the  segment  there.  •  *  •  Q.  Would  you  be  able,  if  the  ma- 
chine were  brought  here,  to  point  out  on  what  part  of  the  machine  you  in- 
jured your  finger?  A.  No;  I  can't  tell  that,  i  don't  really  know  where  I 
did  hurt  it.  Q.  You  don't  really  know  you  hurt  it  on  the  machine?  A.  No.  Q. 
Didn't  you  tell  me  you  hurt  it  on  the  segment?  A.  Down  around  the  segment, 
I  said.  Q.  So,  if  we  brought  the  machine  into  court  here,  you  would  not  be 
able  to  show  where  you  hurt  your  finger?  A.  No;  I  don't  think  I  could.  Q. 
How  soon  did  you  leave  ttie  oflice  after  you  got  this  cut?  A.  I  worked  until 
noon.  Q.  Did  it  bleed?  A.  Not  much.  Q.  Did  it  bleed  any?  A.  Xes;  some. 
J  didn't  pay  any  attention,  it  was  so  slight." 

Although  the  claimant  cut  her  finger  while  operating  the  multigraph- 
ing  machine  in  the  course  of  her  employment,  she  is  unable  to  say  how 
she  hurt  it,  or  even  that  she  hurt  it  on  the  machine.  A  cut  so  slight 
as  not  to  arrest  the  attention  of  its  victim,  and  the  origin  of  which  she 
is  unable  to  indicate,  cannot  be  said  to  have  been  caused  by  a  machine 
on  which  she  was  at  the  time  working.  Furthermore,  the  evidence  is 
that  the  multigraphing  machine  had  no  sharp  edges,  nor  any  place 
where  an  operator  could  cut  himself.  This  evidence  is  uncontradicted, 
although,  if  incorrect,  it  was  susceptible  of  contradiction  by  the  claim- 
ant herself.  She  had  several  interviews  with  her  employer  after  the 
accident  concerning  the  condition  of  her  hand,  but  admits  that  she 
never  claimed  to  him  that  she  injured  it  on  the  machine.  From  her 
testimony  it  does  not  appear  that  she  ever  made  such  claim  to  any 
person.  She  did  not  even  so  state  in  her  claim  for  compensation  filed 
with  the  commission.  It  has  been  so  frequently  held  that  the  burden 
of  proof  is  on  the  claimant  in  these  proceedings  as  to  render  superflu- 
ous the  citation  of  authorities  to  that  effect.  The  nature  of  some  in- 
juries is  such  as  to  indicate  their  origin,  but  that  is  not  true  of  a  slight 
cut  or  scratch  on  the  finger,  which  may  have  occurred  in  various  ways. 
In  my  opinion  it  cannot  be  held  on  the  evidence  produced  that  this 
accident  arose  out  of  the  employment. 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  concur, 
except  JOHN  M.  KELLOGG,  P.  J.,  who  dissents. 
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STANTON  V.  HAWLEY. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  10,  1920.) 

1.  Principal  and  agent  <&»160^— Agent  known  to  be  acting  for  himself,  or 

to  have  adverse  interest,  cannot  bind  principal. 

An  agent  cannot  bind  his  principal,  even  in  matters  touching  his 
agency,  where  he  Is  known  to  be  acting  for  himself,  or  to  hare  an  adverse 
interest 

2.  «Prindpal  and  agent  4Ss>103 (7)— Possession  alone  does  no^  authorise  sale. 

Mere  possecsion  does  not  give  power  to  sell,  but  the  owner  of  mer- 
chandise must  have  done '  some  act,  by  which  another  is  clothed  with 
apparent  jus  dlsponendl,  in  order  to  create  an  estoppel  on  his  rights. 

3.  Estoppel  <9=»58— Party  to  lie  estopped  must  have  misled  other  party  to  his 

prejudice. 

The  essence  of  an  estoppel  is  that  the  person  claimed  to  be  estopped 
has  in  some  manner  misled  the  other  party,  or  caused  him  to  act  to  his 
prejudice. 

4.  PrinelfNil  and  agent  ^=>137(1) — ^PrindfMil  held  not  estopped  from  denying 

authority  of  agent  to  make  sale. 

Principal  was  not  estopped  from  denying  the  authority  of  agent  to  make 
sale,  where  buyer,  knowing  of  agency,  did  not  rely  thereon,  but  purchased 
from  agent  as  owner,  since  buyer  could  not  have  been  misled  by  such 
agency. 

Appeal  from  Madison  County  Court. 

Action  by  George  R.  §tanton  against  Bert  Hawley.  From  a  judg- 
ment for  plaintiff,  after  a  trial  before  the  court  without  a  jury,  de- 
fendant appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Hubert  L.  Brown,  of  Norwich,  for  appellant. 
Ward  N.  Truesdell,  of  Sherburne,  for  respondent. 

COCHRANE,  J.  The  facts  in  this  case  may  be  tersely  stated.  One 
Franklin  w^s  the  general  agent  to  buy  and  sell  cows  for  the  defendant. 
That  fact  was  known  to  the  plaintiff.  Franklin  had  in  his  posssesion 
a  cow  belonging  to  the  defendant.  Franklin  claimed  to  be  the  owner  of 
such  cow  by  purchase  from  the  defendant,  and  as  such  owner  sold 
and  delivered  her  to  the  plaintiff  for  $125.  Plaintiff,  although  aware 
of  the  agency,  did  not  rely  thereon,  but  relied  on  the  ownership  of 
Franklin,  and  gave  him  in  payment  for  the  cow  $30  and  a  receipt  for 
a  debt  of  $95,  which  Franklin  was  owing  him.  Defendant,  as  the  own- 
er of  the  cow,  claiming  that  he  had  instructed  Franklin  not  to  sell  her, 
took  her  from  the  possession  of  the  plaintiff.  The  latter  brings  this 
action  for  conversion. 

[1]  The  question  is  one  of  title.  Although  Franklin  was  the  agent 
of  the  defendant,  such  agency  in  respect  to  this  particular  transaction 
is  disclaimed  by  both  parties  and  also  by  Franklin.  The  plaintiff  and 
Franljlin  say  that  the  latter  was  the  owner  of  the  property,  which  was 
purchased  by  plaintiff  on  the  strength  of  such  ownership.  The  de- 
fendant says  the  property  was  his,  and  that  he  had  forbidden  its  sale 
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by  Franklin.  "It  is  an  old  doctrine,  from  which  there  has  never  been 
any  departure,  that  an  agent  cannot  bind  his  principal,  even  in  matters 
touching  his  agency,  where  he  is  known  to  be  acting  for  himself,  or  to 
have  an  adverse  interest."  Manhattan  Life  Insurance  Co.  v.  Forty- 
Second  Street  &  Grand  Street  Ferry  Railroad  Co.,  139  N.  Y.  146,  151, 
34  N.^  E.  776,  777,  and  cases  there  cited.  The  finding  of  the  trial  court 
is  that  the  property  was  owned  by  the  defendant.  As  Franklin,  there- 
fore, did  not  own  the  property,  and  did  not,  as  agent,  sell  it  to  plaintiff, 
the  latter  acquired  no  title.  ^ 

[2-4]  The  decision  went  against  the  defendant  on  the  ground,  ap- 
parently, that  he  was  estopped  from  denying  the  authority  of  Franklin 
to  make  the  sale.  Mere  possession  has  never  been  held  to  confer  pow- 
er to  sell.  Smith  v.  Clews,  114  N.  Y.  190,  194,  21  N.  E.  160  (4  L.  R- 
A.  392,  .11  Am.  St.  Rep.  627).  "The  owner  of  merchandise  must  have 
done  some  act  by  which  another  is  clothed  with  the  apparent  jus  dis- 
ponendi,  in  order  to  create  an  estoppel  upon  his  rights."  Marine  Bank 
of  Buffalo  V.  Fiske,  71  N.  Y.  353,  358.  The  essence  of  an  estoppel  is 
that  the  person  claimed  to  be  estopped  has  in  some  manner  misled  the 
other  party,  or  caused  him' to  act  to  his  prejudice.  The  act  constitut- 
ing the  alleged  estoppel  is  that  the  defendant  had  permitted  Franklin 
to  sell  cows  for  him  as  his  agent,  and  that  he  thereby  clothed  him  with 
the  apparent  jus  disponendi  or  indicia  of  ownership  in  respect  to  this 
particular  cow  then  in  his  possession.  The  difficulty  is  that  the  plain- 
tiff did  not  rely  on  such  indicia.  If,  relying  on  the  agency,  he  had 
purchased  the  cow  as  the  property  of  the  defendant,  the  latter  might 
be  estopped.  If,  not  knowing  of  the  agency,  but  knowing  that  Frank- 
lin was  buying  and  selling  cows,  he  had  made  the  purchase  in  question, 
there  might  be  an  estoppel;  but,  knowing  of  the  agency,  and  not 
relying  thereon,  he  has  not  been  misled  or  prejudiced.  His  knowledge 
that  Franklin  was  selling  cows  for  the  defendant,  instead  of  mislead- 
ing him,  should  have  put  him  on  his  guard,  and  made  him  more  wary 
when  Franklin  told  him  this  particular  cow  was  his  own.  By  that  state- 
ment Franklin  in  effect  told  him  that  he  was  not  making  the  sale  by  any 
authority  derived  from  the  defendant ;  and  that  was  the  statement  on 
which  the  plaintiff  relied  and  acted.  No  element  of  estoppel,  there- 
fore, exists. 

The  case  is  not  distinguishable  in  any  material  respect  from  Sage 
V.  Shepard  &  Morse  Lumber  Co.,  4  App.  Div.  290,  39  N.  Y.  Supp. 
449,  affirmed  on  opinion  below  158  N.  Y.  672,  52  N.  E.  1126.  On  the 
findings  and  the  testimony  of  the  plaintiff,  the  defendant  is  entitled  to 
judgment. 

The  judgment  should  be  reverred,  and  the  complaint  dismissed,  with 
costs.    All  concur. 
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(193  App.  Div.  589) 

BROWN  ¥.  DOWNEY-^NELL  LOGGING  CO.  et  aL 

(Supreme  CJourt,  Appellate  Division,  Third  Department.    November  10, 1920.) 

Master  and  servant  4@»405(l)-«G)mpea8aiion  award  held  not  susts^ed  by 
testimony  based  on  hearsay  statements. 

An  award  under  the  Workmen's  O)mpensation  Law,  in  favor  of  an  em- 
ploy^  loading  logs,  who  claimed  that  hie  fell  unconscious  as  a  result  of 
Injury,  and  not  as  a  result  of  epilepsy,  held  not  sustained  by  testimony  of 
physicians  based  on  claimant's  hearsay  statements,  which  were  not  true, 
according  to  his  subsequent  evidence. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Leon  Brown  under  the  Workmen's  Compensation 
Law  (Consol.  Laws,  c.  67)  for  compensation  for  injuries,  opposed 
by  the  Downey-Snell  Logging  Company,  employer,  and  the  Ocean  Ac- 
cident &  Guarantee  Corporation,  Limited,  insurance  carrier.  From 
an  award  of  the  State  Industrial  Commission  for  claimant,  employer 
and  insurance  carrier  appeal.    Reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Robert  H.  Woody,  of  New  York  City  (James  F.  Barker,  of  New 
'  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C,  Aiken,  of  Albany,  and  Bern- 
ard L.  Shientag,  of  New  York  City,  of  counsel),  for  respondents. 

KILEY,  J.    The  employer's  first  report  in  this  case  is  to  the  effect : 

"This  man  was  on  the  load  of  logs,  and  must  have  strained  himself,  as  he 
soon  said  he  was  sick,  and  jumped  to  the  ground,  and  lay  there  in  an  epileptic 
fit,  and  when  he  came  to  his  jaw  was  out  of  joint." 

Claimant  in' his  claim  for  compensation  says: 

"CJatching  a  log  on  skldway,  I  was  jerlced  forward.  I  felt  sick  at  stomach 
and  faint,  and  fell  down  in  the  snow." 

The  attending  physician  makes  the  next  report,  and  states  what  the 
patient  told  him,  same  as  given  in  the  claimant's  report,  and  says  he 
thinks  the  symptoms  are  due  to  the  injury.  His  opinion  is  based  upon 
what  claimant  told  him  as  to  how  the  accident  happened.  Dr.  Flood 
makes  the  next  report,  and  says  he  first  saw  the  claimant  April  16,  1919, 
and  gives  tlie  date  of  accident  as  March  2,  1919,  and  says  patient  told 
him :  *'Log  struck  his  stbmach."  Based  upon  that  information,  he  says 
he  thinks  the  symptoms  are  due  to  the  injury.  Dr.  W.  A.  Wardner,  who- 
reduced  the  dislocation  of  the  jaw  on  the  day  of  the  injury,  which  he 
says  was  March  2,  1919,  says,  from  the  description,  claimant  had  a  fit. 
Dr.  Matthews  saw  him,  but  could  not  give  any  information  or  opinion, 
except  to  say :  "Symptoms  were  much  like  epilepsy."  Dr.  Farmer,  of 
Watertown,  N.  Y.,  says,  under  date  of  October  23,  1919,  that  claimant 
told  him  "he  suddenly  felt  badly,  stepped  off  the  load,  and  fell  uncon- 

^ss^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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scious/'  The  claimant  was  sworn  upon  the  hearing  and  represented 
by  an  attorney.  The  attorney  stated  his  understanding  of  the  case  as 
follows : 

"On  March  2,  1919.  this  claimant  was  employed  by  Downey-Snell  Logging 
Company  loading  logs.  Ad  I  understand  it,  he  was  on  top  of  the  load  of  logs, 
and  while  there  he  felt  dizzy,  and  got  down  ofC  the  load,  and  fell  uncon- 
scious in  the  snow." 

Deputy  Commissioner  Richards  asked  claimant  if  that  was  so,  and 
he  answered,  "Yes."  In  answer  to  another  question  he  said  that  he 
strained  or  hurt  himself,  and  was  doing  it  all  the  morning,  catching 
logs  on  the  skidway.  At  a  subsequent  hearing  on  the  examination  of 
his  own  counsel  he  testified : 

"I  felt  good  up  until  I  was  standing  on  the  load,  and  I  conunenced  to  feel 
kind  of  faint,  sick,  and  dizzy,  and  I  said  I  felt  ill.  I  stepped  off  the  load  into 
the  snow." 

Later  he  testified  that  the  doctor  misunderstood  him  when  he 
made  his  report ;  that  he  told  the  doctor  that  he  was  standing  on  the 
load  when  he  felt  ill ;  that  the  doctor  "got  it  I  was  catching  a  log." 
It  is  very  evident  the  doctors  depended  upon  the  first  statement,  which 
was  hearsay,  and  was  not  true  at  that,  as  appears  by  the  subsequent 
evidence  of  the  claimant.  He  (claimant)  insists  that  he  was  standing 
on  the  load,  felt  ill,  etc.  With  great  effort  the  commission  did  not 
seem  able  to  change  it.  Under  the  ruling  in  Carroll  v.  Knickerbocker 
Ice  Co.,  218  N.  Y.  435,  113  N.  E.  507,  Ann.  Cas.  1918B,  450;  Belcher 
v.  Carthage  Machine  Co.,  224  N.  Y.  326,  120  N.  E.  735,  and  Collins 
V.  Brooklyn  Gas  Co.,  171  App.  Div.  381,  156  N.  Y.  Supp.  957, 1  do  not 
see  how  this  award  can  be  sustained. 

I  favor  reversal.    All  concur. 


(193  App.  Dlv.  554) 

ROACH  ¥.  HIBBARD  &  GIFFORD  et  aL 

(Supreme  Court,  Appellate  Diylsion,  Third  Department.    NoTember  10,  1920.) 

Mafiter  and  servant  ^=>367— One  cutting  poles  with  own  team  and  helper  held 
an  "independent  coi^ractor/'  not  ao  "employ^''  within  Campffwation 
Law. 

One  working  under  an  agreement  with  purchasers  of  poles  to  cut  and 
skid  for  specified  amount  per  pole,  who  has  absolute  control  of  himself  apd 
his  own  hired  helper,  ahd  works  at  such  time  as  he  desires  and  furnishes 
his  own  team,  is  an  "independent  contractor,"  and  not  an  "employ^," 
within  the  Workmen's  Compensation  Law. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employ^;    Independent  Contractor.] 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Frank  Roach  for  compensation  for  injuries  under  the 
Workmen's  Compensation  Law  (Consol.  Laws,  c.  67),  opposed  by  Hib- 
bard  &  Gifford,  employers,  and  the  Travelers'  Insurance  Company,  in- 
surance carrier.  From  awards  of  the  State  Industrial  Commission, 
made  in  favor  of  claimant  November  11,  1919,  and  December  2,  1919, 
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the  employer  and  insurance  carrier  appeal.  Reversed,  and  claim  dis^ 
missed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J„  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ, 

Benjamin  C.  Loder,  of  New  York  City  (E.  C.  Sherwood  and  Wil- 
liam B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  Q.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

COCHRANE,  J.  The  question  here  is  whether  claimant  was  in  the 
employ  of  Hibbjird  &  Giflford  or  whether  he  was  an  independent  con- 
tractor. 

The  claimant  lived  on  a  farm  owned  by  his  mother,  on  which  farm 
was  growing  timber.  Hibbard  &  Gifford  purchased  all  the  poles  on 
the  farm  measuring  25  feet  in  length  and  7  inches  at  the  top,  paying 
$1.50  each  for  those  30  feet  long  or  more,  and  75  cents  each  for  the 
others,  and  they  to  cut  and  remove  them.  They  removed  about  245 
poles,  A  discussion  then  arose  between  the  purchasers  and  the  claim- 
ant as  to  whether  the  former  had  removed  all  the  poles  required  by  the 
contract  Manifestly  there  was  in  some  instances  a  question  as  to 
whether  they  would  measure  up  to  the  required  size,  which  question 
could  only  be  determined  after  they  had  been  cut.  The  purchasers 
thought  there  might  remain  75  or  100  poles  which  would  answer  the 
requirements  of  the  contract.  The  claimant  thought  there  were  three 
times  that  number.  As  a  result  of  the  discussion  it  was  agreed  that 
the  claimant  should  hire  a  man  to  assist  him  in  cutting  the  remaining 
poles,  and  that  the  claimant  should  be  paid  for  cutting  them  20  cents 
'  each  and  for  skidding  them  30  cents  each.  For  the  latter  work  he 
was  to  use  his  own  team.  Claimant  thereupon  arranged  with  one  Hen- 
derer  to  pay  him  $50  a  month  to  help  him  with  3ie  ordinary  farm 
work,  and  in  addition  thereto  to  board  the  family  of  Henderer,  who 
thereupon  with  his  family  moved  into  the  house  on  the  farm.  It  was 
further  agreed  between  claimant  and  Henderer  that  the  latter  should 
assist  him  in  cutting  the  poles,  and  the  time  when  he  was  thus  en- 
gaged should  be  deducted  from  the  time  for  which  he  was  paid  as  a 
farm  laborer,  and  that  for  such  cutting  he  should  be  paid  one-half  of 
the  20  cents  for  each  pole  paid  by  the  purchaser  for  such  cutting. 
Claimant  thereupon,  with  the  assistance  of  Henderer,  at  intervals  cut 
201  poles.  While  engaged  in  skidding  them,  claimant  broke  his  leg, 
for  which  injury  awards  have  been  made  him  herein,  on  the  theory 
that  he  was  the  servant  of  Hibbard  &  Gifford. 

It  is  sometimes  difficult  to  determine  whether  one  stands  in  the  re- 
lation to  another  of  servant  or  independent  contractor.  Within  certain 
principles,  which  have  been  quite  definitely  enunciated,  it  seems  clear 
that  in  the  present  instance  the  claimant  falls  within  the  latter  cate- 
gory. His  time  was  his  own.  He  could  and  did  work  at  such  times  as 
he  desired.  It  was  agreed  that  he  should  do  so.  He  furnished  his 
assistant  and  paid  him.  He  furnished  his  own  team.  It  was  his  judg- 
ment which  determined  the  trees  which  were  to  be  cut.  He  expressly 
testified  that  the  purchasers  left  the  determination  of  that  question  to 
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himself.  He  further  testified:  *'I  could  cut  any  amount  I  wanted 
to;  skid  any  amount  I  wanted  to."  He  exercised  control  over  the 
manner  and  details  of  the  work,  and  was  responsible  to  the  purchasers 
only  for  the  consequences  of  his  work.  The  20  cents  a  pole  for  cut- 
ting and  30  cents  a  pole  for  skidding  was  merely  a  method  of  arriving 
at  the  compensation  for  the  completed  task.  The  employment  was 
not  by  the  day  or  the  hour.  The  days  and  the  hours  during  which  the 
work  was  prosecuted  were  intermittent,  and  were  selected  by  the  claim- 
ant. He  was  practically  paid  a  lump  sum,  measured  by  the  number 
of  poles  he  delivered.  As  in  Matter  of  Litts  v.  Risley  Lumber  Co., 
224  N.  Y.  321,  120  N.  E.  730,  so  also  here,  the  claimant  had— 

"absolute  control  of  himself  and  his  helper.  He  was  independent  as  to 
when,  within  a  reasonable  time  after  the  agreement  was  made  between  him 
and  the  company,  and  as  to  where,  he  should  commence  the  work.  He  was 
free  to  proceed  in  the  execution  of  ft  entirely  in  accord  with  his  own  ideas. 
He  was  not  to  any  extent  subject  to  the  directions  of  the  company  In  re- 
spect of  the  method,  means,  or  procedure  in  the  accomplishment." 

Claimant  represented  the  will  of  the  purchasers  only  as  to  the  re- 
sult of  his  work,  and  not  as  to  the  means  by  which  it  was  accomplish- 
ed. Thorn  v.  Clark,  188  App.  Div.  411,  177  N.  Y.  Supp.  201,  and 
cases  there  cited;  Matter  of  Prince  v.  Schwartz,  190  App.  Div.  820, 
180  N.  Y.  Supp.  703;  Hopkins  v.  Empire  Engineering  Corporation, 
152  App.  Div.  570,  137  N.  Y.  Supp.  478;  Brown  v.  Munn  Piano  Co., 
172  App.  Div.  372,  158  N.  Y.  Sypp.  1026.  The  arrangement  had  all 
the  characteristics  of  an  independent  contract,  and  applying  the  tests 
usually  employed  in  determining  the  question  here  involved,  as  indi- 
cated in  the  foregoing  authorities,  the  conclusion  is  compelled  that 
claimant  was  an  independent  contractor. 

The  awards  should  be  reversed,  and  the  claim  dismissed.   All  concur. 


(103  App.  Div.  693)# 

MeMANUS  v.  VAN  DUZER. 

(Supreme  Court,  Appellate  Division,  Third  Department.    Norenber  10, 1920.) 

New  trial  ^=»108  (4)  ^Refusal  to  grant  for  newly  discovered  evidence  when 
error. 

In  action  for  injuries  in  collision  between  automobiles,  involving  issue 
of  whether  it  was  a  head-on  coUision,  as  claimed  by  plaintiff,  or  a  colU- 
sion  in  which  the  two  sides  came  into  contact,  as  claimed  by  defendant, 
refusal  to  grant  plaintiff  new  trial  on  discovery  of  new  testimony,  ot 
which  plaintiff  had  no  knowledge  at  time  of  trial,  tending  to  prove  that 
the  front  of  defendant's  car  was  injured,  which  defendant  at  time  of 
trial  had  denied,  held  error. 

Appeal  from  Trial  and  Special  Term,  Broome  County. 

Action  by  Thomas  V.  McManus  against  Charles  Van  Duzer. 
From  a  judgment  for  defendant,  and  from  a  denial  of  a  motion  for 
new  trial  under  Code  Civ.  Proc.  §  999,  and  from  an  order  denying 
plaintiff's  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

^s^For  other  cases  see  same  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,.and  KILEY,  JJ. 

McMannus  &  Buckley,   of   Binghamton   (Peter  J.   McManus,  of 
Binghamton,  of  counsel),  for  appellant. 
Frederick  E.  Hawkes,  of  Waverly,  for  respondent. 

KILEY,  J.  The  complaint  and  evidence  in  this  action  shows  that 
on  the  1st  day  of  November,  1918,  at  about  8:45  p.  m.,«'the  plaintiflF 
was  driving  his  automobile  in  a  northerly  direction  on  Front  street 
in  the  city  of  Binghamton,  N.  Y. ;  that  the  defendant  was  driving  his 
automobile  in  a  southerly  direction  on  said  street ;  that  said  parties  ap- 
proached each  other,  coming  from  opposite  directions;  that  the  autos 
collided.  Each  claims  he  was  on  his  own  proper  side  of  the  street — ^the 
plaintiff  contending  that  it  was  a  head-on  collision,  or  partially  so,  in 
that  the  left  head  end  of  each  car  came  together;  the  defendant  con- 
tending that  it  was  the  left  sides  of  the  autos  that  came  together.  It  ap- 
pears from  the  evidence  that,  from  the  force  of  the  contact,  the  de- 
fendant's car  went  around  plaintiff's  car,  cut  off  a  telephone  pole,  and 
went  over  the  bank  into  a  ditch,  or  ravine,  as  it  is  called  in  the  evidence. 
Defendant  claims  plaintiff  was  in  or  near  the  middle  of  the  road. 

This  question  was  sharply  litigated  upon  the  trial  which  followed 
after  plaintiff  brought  his  action.  Plaintiff  and  his  witnesses  testified 
that  his  car  was  shoved  over  on  the  left  side  of  the  street  after  the 
accident,  so  as  to  get  it  out  of  the  way.  Defendant  swore  no  damage 
was  done  to  his  car  by  contact  from  about  the  middle  of  the  car  to 
the  front,  while  plaintiff  contends  it  was  a  head-on  collision,  and  de- 
fendant's car  was  damaged  in  front,  and  that  evidence  of  such  dam- 
age was  present.  Judgment  was  for  the  defendant.  Plaintiff  made 
a  motion  for  a  new  trial  on  the  grounds  set  out  in  section  999  of  the 
Code  of  Civil  Procedure,  which  was  denied.  The  trial  judge  says,  in 
his  opinion  denying  the  motion  subsequently  made  for  a  new  trial  on 
newly  discovered  evidence,  that  his  "impressions  on  the  trial  were 
that  the  plaintiff  was  entitled  to  recover." 

As  to  whether  this  was  a  head-on  collision  or  left  side  swipe  of  these 
cars  is  very  material  in  getting  at  the  truth  of  the  matter.  As  to 
whether  the  left  front  fender  and  end  of  defendant's  car  showed  evi- 
dences of  powerful  contact  is  equally  important  for  the  same  purpose, 
and  as  to  whether  plaintiff's  car  was  moved  from  the  right  to  the 
left  side  of  the  street  after  the  accident,  is  evidence,  if  resolved  in 
plaintiff^'s  favor,  or  tending  to  show  such  would  or  might  be  the  solu- 
tion, that  is  very  material.  Miss  Sheridan  took  a  photograph  of  de- 
fendant's car  next  morning  after  the  accident;  she  did  not  tell  the 
plaintiff  nor  his  attorney ;  as  a  matter  of  fact,  she  had  not  developed 
the  film.  After  hearing  the  evidence  on  the  trial,  she  was  in  the  car  at 
the  time  of  the  accident,  that  the  front  end  of  the  car  showed  no  evi- 
dence of  collision,  she  told  that  she  had  taken  the  picture.  It  was 
subsequently  developed  and  presented  on  the  motion  and  on  this  appeal. 
The  photograph  does  show  that  the  front  left  fender,  at  some  time,  was 
subjected  to  some  outside  force.  The  proposed  witness  Leo  J.  Buckley 
developed  the  film.  Daniel  J.  Murphy,  in  his  affidavit,  says  that  he  was 
at  the  scene  of  the  accident  shortly  after  it  occurred ;  he  did  not  dis- 
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dose  his  identity ;  that  he  examined  the  cars — saw  the  damaged  front 
end  of  defendant's  car;  that  after  the  trial,  and  after  he  heard  that 
defendant's  evidence  was  to  the  effect  that  the  front  end  of.  his  car 
was  not  damaged  in  the  collision,  that  the  contact  was  from  the  side, 
he  then  came  forward  and  told  what  he  had  discovered  on  the  night  of 
the  accident.  George  H.  Dann  swears  in  his  affidavit  that  he  lived  near 
the  scene  of  the  accident,  heard  the  crash,  and  went  there  immediately. 
The  evidendl  shows  that  the  left  front  wheel  of  plaintiff's  car  was 
broken  off  in  the  collision  and  let  the  axle  down  upon  the  pavement, 
and  Dunn  swears  that  when  the  car  was  moved,  as  contended  by  plain- 
tiff, this  broken  axle  marked  or  scraped  a  line  on  the  pavement,  which 
he  followed  from  where  the  collision  occurred  to  where  the  car  was 
moved,  and  the  auto  stood  at  the  end  of  the  marked  or  scratched  line. 
It  clearly  appears  that  plaintiff  did  not  know  of  these  witnesses,  and 
could  not  by  any  effort,  reasonable  or  otherwise,  ascertain  that  they 
had  this  knowledge.  That  competent  evidence  of  the  facts  stated  is 
material,  very  persuasive,  and  probably  effectual,  toward  sustaining 
plaintiff's  contention,  cannot  be  seriously  doubted.  For  the  orderly 
administration  of  justice,  every  litigant,  unless  he  himself,  by  acts  of 
commission  or  omission,  prevents  it,  should  have  his  full  day  in  court. 
I  favor  a  reversal  of  the  order,  and  that  a  new  trial  be  granted,  with 
costs. 

Order  denying  motion  for  new  trial  on  the  ground  of  newly  discov- 
ered evidence  reversed,  and  motion  granted,  upop  payment  by  the  plain- 
tiff of  the  trial  fee  and  disbursements  taxed  in  the  judgment.  A  new 
trial  having  been  ordered,  it  is  unnecessary  to  pass  upon  the  appeal 
from  the  judgment.  It  is  therefore  dismissed,  without  costs.  All  con- 
cur. 


(193  App.Div.  564) 

FERST  V.  DICTAGRAPH  PRODUCTS  CORPORATION  et  al. 

(Supreme  Ck)urt,  Appellate  Division,  Third  Department    November  10,  1920.) 

Master  and  servant  ^==>405in) — Compensation  award  for  deafness  from  test- 
ing dictagraphs  held  not  sustained  by  evideoee. 

An  award,  under  the  Workmen's  Compensation  Law,  in  favor  of  a  dic- 
tagraph tester,  based  on  a  finding  that  his  deafness  was  the  result  of  vi- 
brations, held  not  sustained  by  his  testimony  that  it  was  his  belief  that 
vibrations  caused  irritation  and  final  swelUng  and  bleeding,  without  medi- 
cal evidence  to  prove  causal  connection  between  his  work  and  the  injury. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c,  67)  by  Charles  W.  Ferst  for  compensation  for  injuries,  op- 
posed by  the  Dictagraph  Products  Corporation,  employer,  and  the 
^tna  Life  Insurance  Company,  insurance  carrier.  From  the  award  of 
the  State  Industrial  Commission  for  claimant  the  employer  and  insur- 
ance carrier  appeal.    Reversed,  and  matter  remitted  to  the  commission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

^:==>For  other  cases  see  same  topic  &  KEY>NUMBBR  in  all  Key-Numbered  Digests  A  Indexefl 
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James  B.  Henney,  of  New  York  City  (William  H.  Foster,  of  Syra- 
cuse, of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  respondents. 

COCHRANE,  J.  The  work  of  the  claimant  was  to  assemble  and 
test  motor  dictagfaphs,  which  were  manufactured  by  his  employer. 
The  testing  was  done  by  speaking  into  a  transmitter  and  deceiving  the 
sound  from  an  earpiece.    The  commission  finds: 

Gniat  the  claimant's  ears  "were  subjected  to  an  extra  hazard  caused  by  tn^ 
strong  vibratory  sound  waves  continually  striking  his  ear  drum,"  and  that  "on 
January  24,  1920,  while  engaged  in  the  regular  course  of  his  employment,  he 
felt  a  snap  in  his  left  ear,  after  which  there  immediately  issued  therefrom 
blood  and  matter,  which  caused  plaintiiT  to  suffer  from  temporary  deafnes:^) 
in  both  ears." 

The  claimant  had  been  engaged  in  this  work  about  three  weeks,  when 
his  right  ear  began  to  trouble  him  with  pains  and  temporary  deafness. 
He  thereafter  received  the  sounds  of  the  dictagraph  with  his  left  ear, 
instead  of  his  right  ear.  After  thus  continuing  his  work  about  one 
week,  he  suddenly  felt  sharp  pains  in  the  left  ear  and  found  it  bleeding 
freely.  He  says  that  he  held  the  receiver  about  one  foot  from  his 
ear,  and  never  held  it  close  to  his  ear.  He  further  testifies  that  it  was 
his  "belief  that  the  continual  wear  of  the  ear  vibrations  on  the  ear 
caused  the  irritation  and  final  swelling  and  the  bleeding."  He  tested 
about  30  or  40  dictagraphs  each  day,  and  had  never  had  any  previous 
diffiQulty  with  his  ears. 

Claimant  was  the  only  witness  before  the  commission.  He  received 
medical  treatment,  but  no  medical  evidence  was  offered.  The  medi- 
cal adviser  of  the  commission  reported  after  examination  that  the 
left  ear,  from  which  blood  and  other  substance  was  discharged,  showed 
no  evidence  of  injury  to  the  drum ;  that  the  right  ear  showed  evidence 
of  a  slight  retraction  and  some  fibrous  bajid  over  the  left  upper  half 
of  the  drum;  that  there  was  good  hearing  in  both  ears,  with  slight 
diminished  hearing  in  the  right  ear,  as  compared  with  the  left;  and 
that  the  claimant  was  able  to  continue  his  usual  vocation. 

In  Matter  of  Woodruff  v.  R.  H.  Howes  Construction  Co.,  228  N. 
Y.  276,  127  N.  E.  270,  the  claimant,  who  was  a  carpenter,  had  a  frog 
felon  on  his  hand,  which  it  was  claimed  was  developed  by  the  con- 
stant use  of  a  screwdriver,  bruising  the  palm  of  the  hand.  In  that 
case,  as  in  this,  the  claimant  testified  to  his  belief  that  the  injury  came 
from  the  work  in  which  he  was  engaged,  and  that  the  pain  had  existed 
several  days.  It  was  held  that  the  testimony  was  insufficient  to  estab- 
lish an  accident,  and  an  award  in  favor  of  the  claimant  was  reversed. 

No  causal  relation  has  been  established  between  the  work  performed 
by  the  claimant  and  his  injury.  It  may  have  resulted  from  natural 
causes  entirely  independent  of  his  work.  The  hiatus  between  cause  and 
cfifect  has  not  been  bridged.  In  the  absence  of  all  proof  on  the  subject, 
the  commission  was  not  justified  in  finding  that  the  disease  of  the 
ears  was  the  result  of  vibrations  caused  by  the  dictagraphs.  No  effort 
was  made  to  prove  that  the  vibrations  could  have  caused  such  a  result. 
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It  wQuld  seem  that  the  physicians  who  examined  claimant  and  pre- 
scribed for  him  could  supply  the  necessary  evidence,  if  his  theory  of 
an  accident  is  correct.  Under  the  authority  of  the  Woodruff  Case, 
supra,  and  Matter  of  Cavalier  v.  Chevrolet  Motor  Co.,  of  New  York, 
Inc.,  189  App.  Div.  412,  178  N.  Y.  Supp.  489,  this  award  is  not  sus- 
tained by  the  evidence. 
Award  reversed,  and  matter  remitted  to  the  commission.   All  concur. 


(Ids  App.  Div.  651) 

SCHEDZICK  ▼.  VOLNEY  PAPER  CO.  et  aL 

(Supreme  Court,  AppeUate  Division,  Third  Department    November  10.  1920.) 

Master  and  servant  ^=>388— Parent,  mippoiting  family  by  own  resources,  not 
"dependent*'  on  son,  within  Compensation  Law. 

The  mere  fact  that  a  father  recelyes  money  from  a  son  and  expends  it 
Is  not  alone  sufficient  to  establish  dependency,  within  Workmen's  Com- 
pensation Law ;  but  the  necessity  must  also  be  established,  and  therefore 
a  father  owning  farm,  who  is  supporting  his  family  and  Increasing  his 
4»pltal  without  the  assistance  of  a  son,  contributing  some  of  his  earn- 
ings, Is  not  a  ''dependent,*'  within  the  law. 

[-Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Dependent.]  ^ 

Appeal  from  State  Industrial  Commission, 

Proceeding  by  Carl  Schedzick  under  the  Workmen's  Compensation 
Law  (Consol.  Laws,  c.  67)  for  compensation  for  death  of  son,  op- 
posed by  the  Volney  Paper  Company,  employer,  and  the  Employers* 
Liability  Assurance  Corporation,  Limited,  insurance  carrier.  Erorti  an 
award  of  the  Industrial  Commission  for  claimant,  made  January  8, 
1920,  employer  and  insurance  carrier  appeal.  Award  reversed,  and 
claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

COCHRANE,  J.  The  question  here  is  whether  the  claimant,  who 
was  the  father  of  the  deceased  employe,  was  dependent  on  his  said  son. 
On  October  3,  1919,  the  latter  received  the  injury  which  caused  his 
death.  He  was  unmarried.  He  served  in  the  army  from  June  to  De- 
cember in  the  year  1918,  and  during  that  time  the  claimant  states,  in  his 
claim  filed  with  the  commission,  that  he  received  $20  a  month  from  the 
government  and  $15  a  month  from  the  deceased.  Prior  to  entering 
the  army,  the  son  planted  about  six  acres  for  his  father,  who  was  a 
.  farmer.  The  first  four  months  of  the  year  1919  the  son  worked  in 
Cooperstown,  N.  Y.  During  the  months  of  May  and  June  he  was 
home,  and  helped  in  the  work  on  the  farm.  From  July,  1919,  until 
the  time  of  his  death,  he  worked  ior  the  appellant  employer.    During 

^=»For  oUier  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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the  year  1919  he  contributed  some  of  his  earnings  to  his  father,  but 
the  testimony  of  the  latter  as  to  the  amount  of  such  contributions  is 
somewhat  unintelligible  and  inconsistent.  At  one  time  he  stated  that 
he  had  received  from  his  son  "close  to  $500"  in  the  year  1919.  He  sub- 
sequently testified  that  he  had  received  $150.  His  verified  claim,  filed 
with  the  commission,  contains  this  statement : 

"This  contribution  consisted  of  $150  (about)  In  money  and  $60  in  other 
things,  snch  as  farm  labor  upon  father's  farm ;  all  since  January  last,  when 
decedent  was  discharged  from  the  army." 

In  view  of  the  other  evidence  in  the  case,  the  amount  contributed  by 
the  son  is  not  very  material. 

The  claimant's  farm  consisted  of  170  acres.  He  bought  it  about 
10  years  ago  for  $4,200,  of  which  $2,800  remains  unpaid.  He  testifies 
that  he  has  paid  each  year  on  this  indebtedness  $100,  besides  interest. 
He  had  17  cows,  3  horses,  and  a  quantity  of  poultry.  He  sold  his 
milk,  and  his  income  therefrom  was  $1,200  a  year.  In  1919  he  raised 
200  bushels  of  potatoes,  and  sold  100  BTushels  for  $100.  He  produced 
hay,  wheat,  oats,  and  corn.  The  $1,300  received  from  the  milk  and 
potatoes  did  not,  of  course,  represent  all  his  income,  because  his  family 
lived  on  the  farm,  and  much  of  the  food  for  the  family  was  supplied 
therefrom.  Some  of  the  produce  of  the  farm  was  exchanged  for  fami- 
ly supplies.  The  claimant  had  nine  children,  of  whom  one  daughter 
and  the  three  youngest  sons  were  living  at  home.  The  other  children 
were  adults  and  had  left  home.  Of  the  three  boys  at  home  the  eldest 
was  19  years  old  and  in  poor  health,  and  unable  to  do  much  work.  The 
next  younger  one  was  17  and  worked  on  the  farm.  The  youngest  was 
14,  and  went  to  school,  but  helped  with,  the  farm  work  when  not  in 
school.  The  claimant  was  62  years  old  and  in  good  health.  He  and 
the  three  boys  did  substantially  all  the  work  on  the  farm.  At  the  time 
of  the  death  of  the  deceased  son  the  claimant  had  over  $600  in  the 
bank,  which  shortly  thereafter  was  increased  by  another  deposit  of 
$100.  He  testifies  that  of  this  amount  $400,  which  was  last  deposited, 
belonged  to  another  son,  who  was  in  the  army,  and  that  $300  of  the 
deposit  belonged  to  himself.  This  $300,  according  to  the  evidence,  in- 
cluded a  balance  of  $216  on  May  1,  1918,  before  the  deceased  son  en- 
tere4  the  army,  and  which  balance  could  not,  therefore,  include  any 
contribution  from  the  deceased  son. 

"The  mere  fact  that  a  father  receives  money  from  a  son,  and  expends  it, 
Is  not  alone  suflBclent  to  establish  dependency."  Matter  of  Profeta  v.  Retsof 
Bftining  Co.,  188  App.  Div.  388,  177  N.  Y.  Supp.  60;  Matter  of  Birmingham  v. 
Westlnghouse  Electric  &  Manufacturing  Co.,  180  App.  Div.  48,  167  N.  Y. 
Supp.  520. 

The  necessity  for  such  contributions  must  also  be  established.  Here 
no  such  necessity  appears.  Nothing  is  shown  to  indicate  a  change  in 
the  circumstances  of  the  claimant,  differentiating  the  year  1919  from 
previous  years.  It  does  not  appear  that  the  deceased  son  had  given 
any  assistance  in  former  years,  except  as  stated.  Whether  his  con- 
tributions in  the  latter  part  of  his  life  were  the  result  of  filial  devotion, 
or,  like  the  money  which  the  claima^jj^  received  from  his  other  son,  were 
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to  be  held  and  accounted  for  by  the  claimant,  is  not  in  this  case  ma- 
terial. The  controlling  circumstances  are  that  the  claimant,  independ- 
ently of  any  assistance  from  the  son  in  question,  -was  supporting  his 
family,  reducing  each  year  the  indebtedness  on  his  farm,  and  accumu- 
lating a  fund  deposited  in  the  bank.  A  man  who  by  his  unaided  re- 
sources is  supporting  his  family  and  increasing  his  capital  is  not  a 
dependent  within  the  meaning  of  the  Workmen's  Compensation  Law. 
That  is  what  the  claimant  was  doing  according  to  his  own  testimony. 
His  claim  for  compensation  on  the  ground  of  dependency  must  there- 
fore be  denied. 
The  award  should  be  reversed,  and  the  claim  dismissed.    All  concur. 


(193  App.  DlT.  e04) 

PECK  ¥.  TASSELL  &  FAIRBANKS  et  aL 

(Supreme  Oourt,  Appellate  Division,  Third  Department    November  10,  1920.) 

1.  Master  and  servant  ^=>367— Engine  repairer,  paid  on  iHNir  liasis,  held  an 

"employ^"  witldii  Compensation  Law,  and  noi  ao  "^ind^Modent  contrac- 
tor." 

A  mechanic,  repairing  engines  for  beating  and  plumbing  contractors  at 
a  spoclfled  rate  -per  hour,  depending  on  the  particular  kind  of  work,  for 
which  he  rendered  his  bill  for  a  gross  amount,  without  itemizing  it,  his 
name  being  carried  on  the  pay  roll  used  as  a  basis  for  calculating  the  in- 
surance premium,  held  an  "employ^/'  within  Workmen's  Compensation 
Law,  and  not  an  "independent  contractor." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employ^ ;  Independent  Contractor.] 

2.  Master  and  servant  <&=»417(7) — ^Findings  of  fact  in  con^iensation  case  flnaL 

On  appeal  from  an  award  under  the  Workmen's  (compensation  Law, 
the  findings  on  questions  of  fact  in  evidence  cannot  be  disturbed^ 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67)  by  Arlie  F.  Peck  for  compensation  for  death  of  husband, 
opposed  by  Tassell  &  Fairbanks,  employers,  and  the  Fidelity  &  Casualty 
Company  of  New  York,  insurer.  From  an  award  of  the  State  In- 
dustrial Commission  to  claimant  and  her  two  minor  children,  the  em- 
ployer and  insurer  appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ, 

Nadal,  Jones  &  Mowton,  of  New  York  City  (Edward  P.  Mowton, 
of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (Bernard  L.  Shientag  and  E.  C. 
Aiken,  Deputy  Attys.  Gen.,  of  counsel),  for  respondents. 

KILEY,  J.  The  only  question  involved  upon  this  appeal  is  whether 
claimant's  husband,  at  the  time  of  the  accident,  was  an  independent 
contractor  or  an  employe  of  Tassell  &  Fairbanks,  of  Williamson,  N. 
Y.,  when  the  accident  occurred.     The  firm  of  Tassell  &  Fairbanks 

<©=»Fop  Other  cases  see  same  topic  &  KEY-1%MBBR  In  all  Key-Numbered  Digests  &  Indexo 
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was  engaged  in  business  as  heating  and  plumbing  contractors,  in- 
stalling water  supply  systems,  including  engines.  Lewis  Peck  was  a 
mechanic,  working  for  whoever  employed  him ;  he  did  much  work  in 
the  repair  of  auto  engines  as  well  as  other  engines.  Previous  to  March 
13,  1919,  he  had  done  considerable  work  repairing  engines  for  the  wa- 
ter systems,  and  on  automobiles  and  automobile  trucks,  for  the  ap- 
pellant employers.  When  he  finished  the  particular  kind  of  work  he 
was  employed  to  do  by  said  appellants,  he  handed  in  his  bill  for  the 
gross  amount,  without  itemizing  it,  sometimes  including  the  value  of 
the  use  of  his  own  automobile,  when  required  to  carry  himself,  tools, 
and  material  to  the  place  this  repair  work  called  him.  His  name  was  car- 
ried on  the  employers'  pay  roll ;  it  appearing  from  the  evidence  of  on^ 
of  the  members  of  the  firm  that  he  was  considered  an  honest  man, 
and'  he  was  not  asked  to  itemize  his  bill,  and  that  it  was  understood  that 
his  rate  of  wages  per  hour  was  60  to  70  cents,  depending  somewhat  on 
the  particular  kind  of  service  he  was  called  upon  to  perform. 

Claimant  testified  and  stated  in  her  claim  that  his  wage  rate  was  70 
cents  an  hour.  The  pay  roll  upon  which  Peck's  time  and  compensa- 
tion was  carried  was  used  as  a  basis  upon  which  the  appellant  insur- 
ance carrier  figured  the  amount  of  the  yearlv  premium  to  be  paid  by 
the  employers  for  compensation  insurance.  The  employers  further  tes- 
tified that  Lewis  Peck  never  worked  for  the  firm  by  the  job  as  an  in- 
dependent contractor.  On  the  13th  day  of  March,  1919,  Tassell  & 
Fairbanks  employed  Peck  to  go  out  of  town  some  five  or  six  miles 
and  repair  an  engine  of  one  of  its  water  Systems.  He  had  done  the 
same  work  for  this  firm  on  previous  occasions.  He  used  his  own  auto- 
mobile on  this  occasion.  After  finishing  hife  work  he  was  returning 
home,  when  the  auto  turned  over  and  Mr.  Peck  was  killed.  It  appears 
further  from  the  record  that  the  employers  furnished  tools  and  ma- 
chinery on  different  occasions  to  be  used  by  Peck  in  the  work  he 
was  doing  for  the  firm.  The  employers  claimed  this  was  one  of  the 
men  they  insured. 

[  1  ]  The  appellant  insurance  carrier  urges  that  on  this  state  of  facts 
claimant's  husband  was  an  independent  contractor.  I  have  stated  that 
the  above  is  the  only  question  involved,  and  I  so  consider  it,  for  it  ap- 
pears beyond  contradiction  that  the  firtn  of  Tassell  &  Fairbanks  was 
engaged  in  the  business  continuously  in  which  they  employed  the  de- 
ceased,  and  that  he  was  their  engine  repair  man,  and  it  follows  that 
the  accident  arose  out  of  and  in  the  course  of  the  employment.  Appel- 
lant carrier  relies,  as  authority  for  its  contention  that  this  man  was  ai\ 
independent  contractor,  upon  Prince  v.  Schwartz,  190  App.  Div.  820, 
180  N.  Y.  Supp.  703,  and  Litts  v.  Risley  Lumber  Co.,  224  N'.  Y.  321, 
120  N.  E.  730.  In  both  these  cases  there  was  a  contract  to  do  the 
work  by  the  job  for  a  lump  sum,  and  they  are  therein  distinguishable 
from  the  case  at  bar.  That  claimant's  husband  was  not  an  independent 
contractor  seems  clear  from  the  evidence,  and  finds  support  in  Libera- 
tore  V.  Friedman,  224  N.  Y.  710, 121  N.  E.  876,  which  was  a  piece  work 
case.  To  the  same  effect  are  Abromowitz  v.  Hudson  View  Construction 
Co.,  188  App.  Div.  356,  177  N.  Y.  Supp.  187,  affirmed  228  N.  Y.  509, 


Digitized  by 


Google 


428      '  184  NEW  YORK  SUPPLBMBNT  (Sup.  Ct. 

126  N.  E,  898;  Wood  v.  Tupper  Lake  Chemical  Co.,  178  App.  Div. 
942,  165  N.  Y.  Supp.  1118,  affirmed  221  N.  Y.  660,  117  N.  E.  1087. 

[2] ^Questions  of  fact  were  presented  upon  the  several  elements  in 
the  evidence  that  go  to  make  up  the  case  of  the  claimant.  We  cannot 
disturb  the  findings. 

The  award  should  be  affirmed.    All  concur. 


(113  Misc.  Kep.  1) 

MORAN  V.  FERCHLAND. 

(Supreme  Court,  Special  Term  for  Trials,  Kings  Ck)ant7.    August,  1920.) 

1.  Trusts  ^O^SOd)  ^Savings  bajnk  deposit  constoved  to  create  a  toitatlve 

trust,  revocable  by  depodtor  before  her  death. 

Where  a  deposit  was  made  for  defendant  to  his  knowledge,  and  con- 
trol of  the  passbook  was  retained  by  the  depositor,  who  declared  in  the 
presence  of  defendant  and  two  friends  that  defendant  would  have  her 
money  when  she  died,  and  where  the  entire  deposit  was  withdrawn  and 
deposited  under  the  same  names,  and  various  sums  .were  withdrawn  with 
the  knowledge  of  defendant  or  by  him  for  tHe  depositor,  a  tentative  trast 
was  created,  revocable  at  the  will  of  the  depositor  at  any  time  before 
her  death. 

2.  Trusts  ^»59(4) — ^Tentative  and  revecable  trusts  hi  savhigs  bank  deposit 

held  revoked  by  the  d^osttor^s  wiU. 

A  tentative  trust  in  a  savings  bank  deposit,  revocable  In  the  will  of  the 
depositor  at  any  time  before  her  death,  was  revoked  by  her  will,  giving  the 
amount  of  the  deposit  to  a  new  named  beneficiary.  ^ 

Action  by  William  J.  Moran  against  Sarah  Ferchland  to  recover  a 
savings  bank  deposit.    Judgment  for  plaintiff. 

Adolph  Ruger,  of  Brooklyn,  for  plaintiff. 
John  D.  Armstrong,  of  Brookl)m,  for  defendant. 

LAZANSKY,  J.  [  1  ]  Finding  these  facts :  (1)  The  original  deposit 
in  trust  for  defendant;  (2)  the  knowledge  of  defendant  thereof;  (3) 
control  of  passbook  by  decedent;  (4)  declarations  of  decedent  in  pres- 
ence of  defendant  and  to  friends  that  defendant  would  have  her  money 
when  decedent  died ;  (5)  the  withdrawal  of  the  entire  account,  and  the 
redeposit  under  the  same  names,  without  considering  the  reasons  there- 
for claimed  by  plaintiff;  the  withdrawal  of  various  sums  with  the 
knowledge  of  defendant,  or  by  the  defendant  acting  for  decedent;  (6) 
decedent's  financial  condition  at  the  time  of  the  deposit  and  her  man- 
ner of  living — I  am  of  the  opinion  that  a  tentative  trust  was  created,  rev- 
ocable at  the  will  of  the  depositor  at  any  time  before  her  death.  Tier- 
ney  v.  Fitzpatrick,  122  App.  Div.  623,  107  N.  Y.  Supp.  527,  reversed 
195  N.  Y.  433,  88  N.  E.  750,  on  a  question  not  here  involved ;  Matter 
of  Totten,  179  N.  Y.  112,  71  N.  E.  748,  70  L.  R.  A.  711,  1  Ann,  Cas. 
900;  Matthews  v,  Brooklyn  Sav.  Bank,  208  N.  Y.  508,  102  N.  E.  520. 

[2]  The  more  important  question  in  the  case,  in  my  opinion,  is 
whether  or  not  there  has  been  a  revocation.  The  execution  of  the  will 
was  a  publication  of  her  alleged  intention,  as  testified,  to  leave  the 
money  in  bank  to  the  Morans.    If  the  will  is  not  an  act  of  disaffirm- 
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ance,  then  her  expressed  intention  to  leave  the  money  to  the  Morans  is 
not.  Neither  could  be  effectual  until  death.  In  fact,  defendant's  claim 
here  is  that  the  defendant  was  only  to  have  the  money  upon  death  of 
the  depositor.  In  Stockert  v.  Dry  Dock  Sav.  Inst.,  155  App.  Div. 
123,  it  is  said,  at  page  129  (139  N.  Y.  Supp.  986,  990) : 

'*If  we  are  right  that  an  irrevocable  trust  was  created  when  the  deposit  was 
made,  the  attempt  to  dispose  of  the  moneys  included  in  the  trust  by  will  was 
obviously  ineffective.  Kelly  v.  Beers,  IM  N.  Y.  60.  Indeed,  it  would  probably 
have  been  equally  ineffective  if  the  trust  had  remained  tentative  only,  and  . 
no  attempt  had  been  made  to  revoke  it  before  the  death  of  the  depositor,  for 
in  that  case  the  trust  would  have  become  Irrevocable  at  the  same  moment 
that  the  will  took  eifect." 

This  latter  observation  of  the  court  was  not  essential  to  the  decision, 
and  I  am  therefore  warranted  in  not  subscribing  to  it,  if  I  do  not  agree 
with  it.    In  Matter  of  Totten,  supra,  it  is  said : 

"In  case  the  depositor  dies  before  the  beneficiary  wlthoT}t  revocation,  or 
some  decisive  act  or  declaration  of  disaffirmance,  the  presumption  arises  that 
an  absolute  trust  was  created  as  to  the  balance  on  hand  at  the  death  of  the 
depositor." 

Is  not  the  publication  of  a  will,  leaving  the  very  account  involved 
to  another  person,  a  decisive  declaration  of  disaffirmance?  By  such 
an  act  of  disaffirmance  the  tentative  trust  is  impliedly  revoked.  By  her 
will  that  depositor  has  said :  "That  which  I  intended  at  the  time  of  my 
death  should  go  to  the  person  named  as  beneficiary  in  my  passbook  is  to 
go  to  the  person  named  in  the  will."  It  seems  to  me  that  such  a  decla- 
ration is  as  much  a  revocation  as  if  the  depositor  had  had  the  passbook 
changed  in  favor  of  another  person.  Such  an  act  would  mean  that 
the  new  named  beneficiary  would  get  the  money  upon  death  of  de- 
positor, if  the  designation  was  not^revoked  or  disaffirmed.  That  is 
just  what,  in  effect,  was  done  by  the  publication  of  the  will.  Of  course, 
if  the  trust  was  irrevocable,  then  the  execution  of  the  will  would  make 
no  change.  Kelly  v.  Beers,  194  N.  Y.  60,  86  N.  E.  985.  The  plaintiff 
is  therefore  entitled  to  judgment ;  no  costs. 

Judgment  accordingly. 


(193  App.  Div.  741) 

AfULLIGAN  ▼.  BOND  &  MORTGAGE  GUARANTEE  €0. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  5,  1920.) 

1.  Pleading  4d=3>35<>  (3)— Defendant's  motion  for  Jadgmmi  on  the  pleadings 

admits  f  aets  in  eomplalnl. 

The  defendant,  by  moving  for  Judgment  on  the  pleadings,  under  Code 
Civ.  Proc.  §  547,  for  the  pui-poses  of  the  motion,  admits  every  material 
fact  set  out  in  the  complaint. 

2.  Parties  <8s»l— Difference  between  ^capodty  to  su^  and  "cause  of  action" 
.  stated. 

There  is  a  difference  between  "capacity  to  sue,"  which  is  the  right  to 
come  into  court,  and  a  "cause  of  action,"  wlilch  is  the  right  to  relief  in 
court. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Cause  of  Action;   Legal  Capacity,] 
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3.  Parties  <Ss»l— 'Ineapadty  to  sue''  defined. 

"Incapacity  to  sue"  exists  wJien  there  is  some  legal  disability,  such  as 
Infancy  or  lunacy,  or  a  want  of  title  in  the  plaintiff  to  the  character  in 
which  he  sues. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Incapacity.] 

4.  Parties  <&»76(7)— Objeedmi  that  trustee  cannot  recover  because  of  not 

having  given  bond  goes  to  tiie  cause  of  action. 

The  contention  that  duly  appointed  trustee  under  a  will  cannot  re- 
cover, because  he  has  not  given  the  bond  required  by  CJode  Civ.  Proc.  § 
2639,  goes  to  the  sufficiency  of  the  facts  stated  to  constitute  a  cause  of 
action,  and  not  to  incapacity  to  sue. 

5.  Courts  C=»17— ''Jurisdiction  of  tlie  subject-matter^  defined. 

"Jurisdiction  of  the  subject-matter"  is  power  lawfully  conferred  to 
adjudge  concerning  the  general  question  involved,  and  does  not  depend 
on  the  correct  exercise  of  the  power  In  the  particular  case. 

[Ed.  Note. — t*OT  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Jurisdiction  of  the  Subject-Matter.] 

6.  Judgment  ^=»501— Of  court  luiving  Jurisdietion  of  subject-matter  is  bind- 

ing, until  reversed  or  set  aside. 

Where  court  has  jurisdiction  of  the  subject-matter,  its  judgment  on  par- 
ticular facts  is  binding  until  reversed  or  set  aside,  even  though  erroneous. 

7.  Trusts  4=»160 (3)— Failure  of  Surrogate's  Court  to  require  substituted  trus- 

tee to  give  bond  not  jurisdictional  defect. 

Failure  of  Surrogate's  Court  to  require  substituted  trustee,  appointed 
in  proceeding  for  accounting  of  executors  of  a  deceased  testamentary 
trustee  and  appointment  of  a  substituted  trustee  to  which  all  interested 
persons  were  parties  to  give  bond  required  by  Code  Civ.  Proc.  §  2639,  held 
not  a  jurisdictional  defect ;  the  court  having  jurisdiction  of  the  subject- 
matter,  under  section  2510,  and  the  remedy,  if  court  erred,  being  an  appli- 
cation to  correct  the  error  or  an  appeal  lo  Appellate  Division. 

8.  Wills  <®=^161— With  consent  of  interested  parties,  court  can  diq[iense  witli 

bond  of  testamentary  trustee. 

The  Surrogate's  Court,  in  appointment  of  substituted  testamentary 
trustee,  could  dispense  with  bond  required  by  Code  Civ.  Proc.  f  2889,  where 
all  parties  interested  consented  thereto  in  writing,  since  any  person  who 
is  of  full  age  and  competent  can  waive  a  right  intended  for  his  benefit, 
whether  it  be  contractual,  statutory,  or  constitutional.  If  it  can  be  re- 
linquished without  detriment  to  the  community  at  large. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edwin  C.  Mulligan,  as  substituted  trustee  under  the  last 
will  and  testament  of  William  John  Barr,  deceased,  against  the  Bond 
&  Mortgage  Guarantee  Company.  From  an  order  denying  plaintiff's 
and  granting  defendant's  motion  for  judgment  on  the  pleadings,  plain- 
tiff appeals.  Order  reversed,  in  so  far  as  it  grants  defendant's  mo- 
tion, and  affirmed,  in  so  far  as  it  denies  plaintiff's  motion. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  PAGE,  JJ. 

Edwin  C.  Mulligan,  of  New  York  City,  for  appellant. 
Edward  M..  Perry,  of  Brooklyn  (Lynn  C.  Norris,  of  Brooklyn;  of 
counsel),  for  respondent. 

PAGE,  J.  The  plaintiff  is  the  substituted  trustee  under  the  last  will 
and  testament  of  William  John  Barr,  deceased.    Among  the  assets  of 

^i£s>V0T  Other  cases  see  same  topic  ft  KBY-NUMBfiR  in  aU  Key-Nambered  Digests  &  Indexes 
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the  estate  in  his  hands  are  four  certain  bonds  atjd  mortgages/ the  pay- 
ment of  interest  on  which  at  one-half  ol  1%  less  than  the  rate 
specified  ttierein  and  the  payment  of  the  principal  sum  secured  there- 
by, was  guaranteed  by  the  defendant  to  the  plaintiff's  predecessor  and 
all  subsequent  owners  and  holders  of  said  bonds  and  mortgages  by 
certain  guaranty  policies,  in  which  the  owner  and  holder  of  the  said 
bonds  and  mortgages  agreed  to  permit  the  defendant  to  collect  all 
interest  and  principal  of  said  bonds,  and  to  refrain  from  collecting 
any  part  thereof,  except  through  the  defendant. 

On  July  1,  1918,  interest  to  the  amount  of  $197  became  due  upon 
three  of  the  said  bonds,  and  plaintiff  demanded  payment  thereof,  and 
the  defendant  refused.  This  action  was  brought  to  recover  such  in- 
terest. The  complaint  sets  forth  the  will  of  William  John  Barr,  a 
copy  of  which  is  thereto  annexed,  the  appointment  and  qualification  of 
Charles  H.  Beckett  as  executor  and  trustee  under  said  will;  the  as- 
signment to  Beckett  of  four  certain  bonds  and  mortgages;  the  issu- 
ance by  the  defendant  of  the  guaranty  policies ;  the  death  of  Beckett ; 
that  on  March  1, 1918,  his  executors  fUed  an  account  of  his  proceedings 
as  testamentary  trustee,  together  with  their  petition  thereon;  ,that 
Abbie  V.  Barr  is  the  widow,  and  William  H.  Barr  and  Eleanor  Barr 
are  the  children,  of  William  J.  Barr,  deceased,  and  are  his  only  heirs 
at  law  and  next  of  kin,  and  are  the  only  persons  interested,  contin- 
gently or  otherwise,  in  his  estate,  or  under  or  pursuant  to  the  terms 
and  provisions  of  his  last  will  and  testament,  and  that  they  were  at 
all  times  thereinafter  mentioned  of  full  age  and  sound  mind,  and  le- 
gally capable  of  contracting  for  themselves ;  that  Abbie  V.  Barr,  Wil- 
liam H.  Barr,  and  Eleanor  Barr  filed  in  said  proceeding  their  duly  ac- 
knowledged consents  to  the  appointment  of  plaintiff  as  substituted 
trustee,  and  requested  and  consented  that  he  be  not  required  to  give 
bond,  security,  or  undertaking. 

Such  proceedings  were  had  that  on  April  15,  1918,  a  decree  of  the 
Surrogate's  Court  was  duly  made  and  entered,  a  copy  of  which  is 
annexed  to  the  complaint,  which  among  other  things  provided: 

"And  aU  of  the  parties  in  interest  being  of  fuU  age  and  having  consented  in 
writing  to  such  appointment,  and  having  duly  waived  the  requirement  of  any 
bond' or  security  from  him,  by  instrument  in  writing  duly  tiled  herein,  it  is 
further  ordered,  adjudged,  and  decreed  that  Edwin  C.  Mulligan  be  and  he 
hereby  is  substituted  as  the  trustee  of  and  UAder  the  last  will  and  testament 
of  William  John  Barr,  deceased,  In  place  and  stead  of  said  Charles  H.  Beckett 
(now  deceased)." 

[1]  Every  material  allegation  of  the  complaint  is  denied  by  the  an- 
swer. The  plaintiff's  motion  for  judgment  in  his  favor  was  therefore 
properly  denied.  The  defendant,  by  moving  for  judgment  on  the 
pleadings  under  section  547  of  the  Code,  for  the  purposes  of  the 
motion,  admits  every  material  fact  set  out  in  the  complaint.  Clark 
V.  Levy,  130  App.  Div.  389,  392,  114  N.  Y,  Supp.  890. 

[2-4]  The  defendant  contends  that  the  requirement  of  section  2639 

of  the  Code  of  Civil  Procedure  is  mandatory,  and  cannot  be  waived; 

that  the  defect  is  such  that  the  sufficiency  of  the  decree  of  the  Sur- 

•  rogate's  Court  can  be  inquired  into  collaterally ;  and  that  the  plaintiff. 
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having  been  appointed  a  substituted  trustee,  without  being  required  to 
give  a  bond,  has  not  legal  capacity  to  sue.  In  the  statement  that  the 
plaintiff  has  not  legal  capacity  to  sue  the  defendant's  counsel  has  failed 
to  distinguish  between  capacity  to  sue  and  sufficiency  of  the  cause  of 
action : 

''There  Is  a  difference  between  capacity  to  sue,  wliieh  is  the  right  to  come 
into  court,  and  a  cause  of  action,  which  is  the  righ{  to  relief  in  court.  In- 
capacity to  sue  exists  when  there  is  some  legal  disability,  su'ch  as  infancy  or 
lunacy,  or  a  want  of  title  in  the  plaintiff  to  the  character  in  which  he  sues.*' 
Ward  V.  Petrie,  157  N.  Y.  301,  311,  61  N.  B.  1002,  1004  (68  Am.  St.  Rep.  790). 

The  plaintiff  was  duly  appointed  substituted  trustee,  and  has  ca- 
pacity to  sue  as  such.  The  contention  that  he  cannot  recover  in  this 
action,  because  he  has  not  given  the  required  bond,  goes  to  the  suffi- 
ciency of  the  facts  stated  to  constitute  a  cause  of  action.  So  far  as 
material  to  this  case  section  2639  provides: 

"Whenever,  *  *  *  by  an  order  of  the  Surrogate's  Court,  a  trustee  is 
appointed,  •  •  •  who  is  required  to  hold,  manage,  or  Invest  any  money, 
securities  or  property  real  or  personal  for  the  benefit  of  another,  such  trustee 

*  *     *    before  receiving  any  property  into  his  possession  or  control  shall 

*  *  *  execute  to  the  people  of  the  state  of  New  York  in  the  usual  form,  a 
bond  with  sufficient  surety  or  sureties  in  an  amount  to  be  fixed  by  the  surro- 
gate." 

[B]  The  defendant  argues  that  the  failure  to  require  the  bond 
from  the  substituted  trustee  is  a  jurisdictional  defect  In  this  con- 
tention the  learned  counsel  for  the  defendant  has  failed  to  distin- 
guish between  the  grant  of  jurisdiction  and  a  regulation  of  the  exer- 
cise of  the  jurisdiction.  Jurisdiction  of  the  subject-matter  is  power 
lawfully  conferred  to  adjudge  concerning  the  general  question  in- 
volved ;  it  is  power  to  act  upon  the  general  abstract  question,  and  to 
decide  whether  particular  facts  call  for  the  exercise  of  that  power. 
The  jurisdiction  of  the  subject-matter  does  not  depend  upon  the  cor- 
rect exercise  of  the  power  in  the  particular  case.  If  the  decision  of 
the  court  is  erroneous,  if  it  proceeds  irregularly,  within  the  general 
abstract  question,  the  remedy  is  by  appeal,  or  by  application  to  the 
court  directly  in  the  matter.  No  matter  how  erroneous  may  have  been 
the  judgment  of  the  court  upon  the  particular  facts,  if  tiie  subject- 
matter  was  within  its  jurisdiction,  it  is  binding  until  it  is  reversed  or 
set  aside.  Field  v.  Chronik,  190  App.  Div.  501,  503,  179  N.  Y.  Supp. 
891. 

[8]  The  proceeding  in  the  Surrogate's  Court  was  an  accounting  of 
the  executors  of  a  deceased  testamentary  trustee  and  the  appointment 
of  a  substituted  trustee,  which  was  within  the  express  jurisdiction  of 
that  court.  Code  Civ.  Proc.  §  2510.  There  can  therefore  be  no  ques- 
tion but  that  the  court  had  jurisdiction  of  the  subject-matter.  It 
appears  from  the  admitted  facts  that  the  persons  who  were  parties  to 
the  proceeding  were  the  only  ones  interested,  contingently  or  other- 
wise, in  the  estate  of  William  John  Barr,  deceased.  The  court  there- 
fore had  jurisdiction  of  the  parties.  The  court  had  power  to  act — 
to  appoint  the  substituted  trustee.  The  requirement. for  a  bond  to  be 
given  is  therefore  a  regulation  for  the  exercise  of  the  power.  If  the* 
dispensing  with  the  bond  was  erroneous,  the  court  did  not  lose  juris- 


Digitized  by 


Google 


Sup.  Ct.)  HUNTER  T.  PAY^TE  433 

(184  N.T.8.) 

diction  of  either  the  subject-matter  or  the  parties,  land  the  rtmcdy 
would  he  either  an  application  to  the  court  that  made  the  order  to  cor- 
rect the  error,  or  an  appeal  therefrom  to  this  court. 

[7]  In  our  opinion  there  was  ho  error  committed.  The  requirement 
of  a  bond  from  a  trustee  appointed  by  the  court,  who  is  to  receive 
money  or  property,  is  to  insure  the  beneficiaries  and  parties  interested 
in  the  fund  to  be  administered  against  loss  through  a  depletion  of  the 
fund  by  misfeasance  or  malfeasance. 

[8]  It  is  a  matter  that  concerns  only  those  'Who  have  a  present  or 
expectant  interest  in  the  fund.  There  is  no  public  interest  or  public 
policy  to  be  served.  It  is  well  settled  that  any  person  who  is  of  full 
age  and  competent  can  waive  a  right  intended  for  his  benefit,  whether 
it  be  contractual,  statutory,  or  constitutional,  if  it  can  be  relinquished 
without  detriment  to  the  community  at  large,  or,  in  other  words,  with- 
out contravening  public  policy.  Therefore,  where  all  the  parties  in  in- 
terest, being  of  full  age  and  competent,  have  consented  in  writing  to 
the  appointment  of  the  substituted  trustee,  and  have  expressly  in 
writing  requested  and  consented  that  he  be  not  required  to  give  the 
bond,  the  surrogate  could  properly  dispense  with  the  bond. 

The  order,  in  so  far  as  it  grants  the  defendant's  motion  for  judg- 
ment, should  be  reversed,  and  the  motion  denied,  and,  in  so  far  as  it 
denies  plaintiff's  motion,  should  be  afl5rmed,  without  costs  to  either 
party.    All  concur. 


(113  Misc.  Rep.  385) 

HUNTER  ▼.  PAYNE,  Director  General  of  Bailroadfl. 

(Supreme  Ckrart,  Trial  Term,  Oswego  County.    November  5,  1920.) 

1.  Sales  <&=»291— Right  of  stoppage  eidsts  only  wlien  buyer  is  insolvent. 

Under  Personal  Property  Law,  8§  134,  188,  the  right  of  stoppage  in 
transitu  arises  solely  when  an  unpaid  seller  has  shipped  goods  to  an  in- 
solvent buyer.  , 

2.  Sales  «=»316(1) — ^Failure  to  pay  gives  seller  right  to  retalce  or  repleyin. 

On  a  sale  without  credit,  failure  to  pay  cash  contemporaneously  with 
the  receipt  of  the  goods  on  the  part  of  the  buyer  nullifies  the  sale,  and 
gives  the  seller  the  right  to  retake  or  replevin  the  goods. 

3.  Sales  ^ss>i9|^Buyer  entitled  to  treat  seller's  debt  as  equivaleot  to  easb 

payment. 

Where  the  buyer  of  goods  is  a  creditor  of  the  seller  in  a  larger  amount 
than  the  price,  unless  there  is  a  special  definite  agreement  expressly  for- 
bidding the 'buyer  to  apply  the  debt  to  payment  of  the  price,  he  is  entitled 
to  treat  the  debt  as  equivalent  to  a  cash  payment  by  him,  and  can  suc- 
cessfully interpose  the  defense  of  offset,  counterclaim,  and  payment  in 
the  seller's  action  for  damages  from  nonpayment,  or  to  replevin  the  goods, 
otherwise  unpaid  for. 

4.  Pledlges  €=925— Pledgee,  by  permitting  sale  and  shipmefat,  loses  lien,  and 

cannot  stop  goods  in  transitu. 

When  plaintiff,  holding  goods  merely  as  a  pledgee,  parted  with  their 
possession  and  permitted  the  pledgor  and  owner  to  sell  them  in  its  owa 
name,  on  its  promise  to  pay  over  to  her  to  apply  on  her  debt  due  from  it 
the  check  or  money  it  should  receive  for  the  goods,  with  no  special  notice 
to  or  agreement  with  the  purchaser,  and  permitted  the  pledgor  seller  to 
deliver  the  goods  to  a  carrier  and  take  bill  of  lading  in  its  own  name  a^ 

^=9For  other  cases  see  same  topic  ft  KB7-NUMBBR  In  aU  Key-Numbered  DIgeetaA  Ind^x< 
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oonaignor,  the  pledgee  lost  her  special  property  in  the  goods,  and  conld 
not,  after  shipment,  exert  the  right  of  stoppage  in  transitu,  so  as  to  charge 
the  carrier,  which  failed  to  stop  the  goods,  though  it  took  an  kidemnity 
agreement  from  the  seller,  acting  for  the  pledgee. 

5.  Sales  <S=s>313— Delivery  to  carrier  is  delivery  to  pordiaser,  and  seller  loses 

lien. 

Delivery  of  goods  sold  to  the  carrier  constituted  delivery  to  the  buyer, 
subject  to  the  right  of  stoppage  in  transitu ;  the  unpaid  seller  losing  his 
lien  on  the  goods  by  such  delivery,  under  Personal  Property  Law,  (  137. 

6.  Principal  and  agent  ^»6»-^Agent  not  accountable  for  failure  to  perform 

illegal  acts. 

An  agent  is  not  liable  for  failing  to  do  what  the  law  does  not  and  will 
not  permit  him  to  do,  and  he  cannot  be  held  accountable  for  failure  to 
obey  illegal  insJ;ructions,  or  for  failure  to  perform  illegal  acts. 

Action  by  Martha  E.  Hunter  against  John  Barton  Payne,  Director 
General  of  Railroads,  as  the  agent  provided  for  in  section  206  of  the 
Transportation  Act  of  1920.  On  motion  by  defendant  for  nonsuit. 
Motion  granted,  and  judgment  directed  accordingly, 

A.  T.  Jennings,  of  Fulton,  for  plaintiff. 
Charles  R.  Coville,  of  Oneida,  for  defendant. 

DAVIS,  J.  On  September  13,  1918,  the  piking  Corporation,  of 
Fulton,  shipped  to  the  Burd-Ring  Sales  Company,  at  Chicago,  111.,  pur- 
suant to  its  order,  4,928  spark  plugs,  of  the  value  of  $1,478.40.  These 
were  dehvered  at  the  freight  office  of  the  New  York,  Ontario  &  West- 
ern Railroad  in  Fulton  and  a  bill  of  lading  issued,  which  was  sent  witli 
the  invoice  by  the  Viking  Corporation  to  the  receiving  agent  of  the 
consignee  in  Chicago.  The  spark  plugs,  some  time  prior  to  their  ship- 
ment, had  been  delivered  into  the  possession  of  the  plaintiff,  and  kept 
by  her  as  a  pledge  or  collateral  security  for  the  payment  of  a  note 
of  $2,884.22,  made  by  the  Viking  Corporation  to  her  as  payee  on  June 
1,  1918. 

The  Viking  Corporation,  the  manufacturer,  had  received  an  order 
from  the  Burd-Ring  Sales  Company,  and,  being  unable  to  fill  it  from 
its  own  stock,  made  an  arrangement  with  the  plaintiff  to  ship  the 
plugs  held  by  her  and  turn  over  to  her  the  price  that  would  be  re- 
ceived on  the  sale  thereof  to  apply  on  tlie  note.  The  terms  of  the  sale, 
as  stated  by  an  official  of  the  now  defunct  Viking  Corporation,  was 
to  be  cash  on  receipt  of  the  bill  of  lading  attached  to  the  invoice  to  be 
paid  in  the  form  of  the  consignee's  check  to  the  Viking  Corporation. 
It  does  not  appear  that  the  consignee  ever  had  any  notice  that  the 
plaintiff  had  a  special  property  in  the  shipment. 

At  the  time  of  the  shipment,  the  Viking  Corporation  was  indebted 
to  the  consignee  in  the  sum  of  $3,000  or  thereabouts,  which  was  past 
due  and  payable.  The  consignor  was  then  on  the  verge  of  bankruptcy, 
and  after  the  goods  were  shipped,  the  consignee  on  September  20th 
advised  the  Viking  Corporation  that  it  would  not  send  a  check,  but 
would  credit  the  shipment  on  the  past-due  indebtedness.  Thereupon 
the  president  of  the  Viking  Corporation,  acting  for  the  plaintiff,  gave 
notice  to  the  defendant,  through  its  agent  at  Fulton,  to  stop  the  ship- 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  lodexes 
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mcnt,  which  the  agent  undertook  to  do,  after  obtaining  a  bond  of  in- 
demnity, signed  by  the  consignor.  The  efforts  of  the  agent  were  not 
in  conf omnity  with  the  instructions  given  him  by  the  agent  of  the  plain- 
tiff, and  upon  the  special  question  of  fact  submitted  the  jury  has  found 
that  he  and  the  defendant  were  negligent  in  their  acts  in  that  respect. 
This  verdict  was  taken  subject  to  the  opinion  of  the  court  on  questions 
of  law. 

The  shipment  was  not  stopped,  the  Viking  Corporation  received  no 
check  or  money  in  payment,  and  the  plaintiff  brings  this  action  for 
the  alleged  negligence  of  the  defendant  as  a  carrier,  in  failing  to  stop 
the  shipment  and  return  the  goods  to  her.  The  stenographer's  minutes 
have  not  been  furnished  me,  and  I  have  made  the  foregoing  statement 
of  facts,  relying  on  my  own  minutes  and  my  memory,  together  with 
the  exhibits  furnished  me  and  the  pleadings. 

[1]  It  is  apparent  that  the  plaintiff's  claim  to  recover  must  fail,  if 
she  is  relying  upon  the  right  of  a  shipper  of  stoppage  in  transitu. 
There  is  no  claim  or  evidence  that  the  consignee  was  insolvent.  The 
right  of  stoppage  in  transitu  arises  soldy  when  an  unpaid  seller  has 
shipped  goods  to  an  insolvent  buyer.  Personal  Property  Law  (Consol. 
Laws,  c.  41)  §§  134,  138;  Benjamin  on  Sales,  §  828;  35  Cyc.  494. 

The  case  upon  which  plaintiff's  counsel  strongly  relies  to  establish 
the  liability  of  the  defendant  (Rosenthal  v.  Weir,.  170  N.  Y.  148,  63 
N.  E.  65,  57  L.  R.  A.  527)  is  a  case  where  the  buyers  became  insolvent, 
and  the  seller,  learning  of  it,  gave  notice  to  the  carrier  to  stop  the 
shipment,  and  thereafter,  through  the  negligence  of  the  carrier,  the 
merchandise  was  delivered  to  the  buyers,  and  it  was  held  that  the  plain- 
tiff could  recover  damages  of  the  carrier  to  the  extent  of  the  value 
of  the-  goods,  by  reason  of  its  negligent  failure  to  obey  the  instructions 
of  the  plaintiffs  and  return  the  goods.  The  difference  between  that 
case  and  the  one  at  bar  is  the  vital  one — that  in  the  case  cited  the 
buyers  were  insolvent,  and  the  right  of  stoppage  in  transitu  had  arisen, 
while  in  the  case  here  the  buyer  was  solvent,  and  that  right  had  not 
arisen. 

Plaintiff's  counsel  urges,  however, .  that  a  property  interest  in  the 
goods  remained  in  the  plaintiff,  even  after  delivery  to  the  carrier,  so 
long  as  the  consignee  failed  to  make  payment  in  cash  or  by  its  check ; 
that  she  had  a  right  to  stop  or  divert  the  shipment;  that  when  the 
agent  of  the  defendant  at  Fulton  was  given  such  instruction,  and 
was  furnished  an  indemnity  bond,  such  as  he  required,  the  defendant 
was  charged  with  the  absolute  duty  of  returning  the  goods  to  her,  and 
his  negligent  failure  to  act  according  to  instructions  fixes  the  defend- 
ant's liability. 

[2,  3]  I  cannot  follow  the  reasoning  of  the  learned  counsel  to  this 
conclusion.  Undoubtedly,  on  a  sale  without  credit,  a  failure  to  pay 
cash  contemporaneously  with  the  receipt  of  goods  on  the  part  of  the 
buyer  nullifies  the  sale,  and  gives  to  the  seller  the  right  to  retake  or 
replevy  the  goods.  But  if  the  goods  are  sold  to  a  buyer,  who  is  a 
creditor  of  the  seller  in  a  larger  amount  than  .the  purchase  price,  I 
can  find  no  authority  holding  that  the  rule  just  stated  is  then  operative. 
It  seems  to  me  that  in  such  a  case,  unless  there  was  a  special,  definite 
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agreement  expressly  forbidding  the  buyer  to  apply  the  debt  to  the 
payment  of  the  goods,  the  buyer  would  be  entitled  to  treat  the  exist- 
ing debt  as  equivalent  to  a  cash  payment,  and  could  successfully  in- 
terpose defenses  of  offset,  counterclaim,  and  payment,  in  an  action  to 
recover  damages  or  for  replevin. 

[4]  I  conclude,  also,  that  when  the  plaintiff,  holding  the  goods  mere- 
ly as  a  pledge,  parted  with  their  possession,  and  permitted  the  Viking 
Corporation,  the  real  owner,  to  take  and  sell  them  in  its  own  name,  on 
its  promise  to  pay  over  to  her  to  apply  on  her  debt  the  check  or  money 
it  should  receive,  with  no  special  notice  to  or  agreement  with  the  pur- 
chaser, and  to  deliver  them  to  a  carrier  and  take  a  bill  of  lading  in 
its  own  name  as  consignor,  that  she  lost  her  special  property  in  the 
goods;  and  that  there  has  been  no  fraudulent  act  on  the  part  of  any 
one  in  inducing  her  to  thus  part  with  the  possession  of  the  property, 
so  that  title  may  be  restored  to  her.  Black  v.  Bogert,  65  N.  Y.  601 ; 
Helbum-Thompson  Co.  v.  All  Americas  Mercantile  Corp.,  180  App. 
Div.  167,  167  N.  Y.  Supp.  711;  affirmed  223  N.  Y.  675,  119  N.  E. 
1048;  31  Cyc.  816,  817.  See,  also,  Thalmann  v.  Capron  Knitting  Co., 
100  App.  Div.  247,  91  N.  Y.  Supp.  520,  affirmed  182  N.  Y.  525,  74 
N.  E.  1126. 

The  plaintiff  had  ample  means  of  protecting  her  interests.  She 
could  have  insisted  on  the  property  being  shipped  in  her  own  name. 
She  could  have  required  it  to  be  shipped,  and  consigned  to  herself,  or 
to  the  Viking  Corporation,  or  with  a  bill  of  lading  attached  to  a  sight 
draft,  and  have  thus  been  in  control  of  it  until  the  purchase  price 
was  paid ;  but,  having  selected  the  method  of  delivering  over  the  prop- 
erty in  which  she  had  a  special  interest,  to  be  shipped  by  its  real  owner 
on  its  promise  to  turn  over  the  purchase  price  to  her,  she  relinquished 
her  title  and  lost  the  right  of  demanding  from  a  third  person  that 
possession  of  the  property  be  restored  to  her. 

[5]  The  delivery  to  the  carrier  constituted  a  delivery  to  the  pur- 
chaser, subject  to  the  right  of  stoppage  in  transitu,  and  the  unpaid 
seller  loses  his  lien  on  the  goods  by  such  delivery.  Personal  Prop- 
erty Law,  §  137;  Wilcox  Silver  Plate  Co.  v.  Green,  72  N.  Y.  17;  Mee 
V.  McNider,  109  N.  Y.  500,  17  N.  E.  424;  Ledon  v.  Havemeyer,  121 
N.  Y.  179,  24  N.  E.  297,  8  L.  R.  A.  245. 

[8]  The  fact  that  the  defendant  took  an  indemnity  agreement  does 
not,  to  my  mind,  change  the  situation.  Ignoring  the  fact  that  the  un- 
dertaking was  taken  by  the  New  York,  Ontario  &  Western  Railroad 
Company,  and  not  by  the  Director  General,  the  effect  of  the  bond  was 
that  the  carrier  should  be  deemed  the  agent  of  the  Viking  Corporation 
to  make  an  attempt  to  stop  the  shipment  and  return  it  to  the  Viking 
Corporation.  Confessedly,  the  efforts  of  the  defendant's  agent  were 
negligent  in  his  attempt  to  stop  the  shipment ;  but,  had  he  proceeded 
with  due  diligence  (if  I  have  correctly  stated  the  legal  principles),  he 
would  have  been  unable  to  do  legally  what  was  required  of  him,  and 
the  plaintiff  has  thereby  suffered  no  loss,  even  if  we  may  assume  that 
she  is  entitled  to  the  benefit  of  this  indemnity  agreement  made  by  the 
Viking  Corporation  with  the  railroad  company.  An  agent  is  not  liable 
for  failitig  to  do  what  the  law  does  not  and  will  not  permit  him  to  dp. 
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and  he  cannot  be  held  accountable  for  failure  to  obey  instructions  ^nd 
perform  acts  which  are  illegal,  il  Cyc.  1455 ;  Brown  v.  Howard,  14 
Johns.  119. 

My  conclusion  is,  therefore,  that  the  motion  for  a  nonsuit  must  be 
granted,  with  costs. 

Judgment  may  be  entered  accordingly. 


(193  App.  Dlv.  599)  I 

BOARD  OF  WATEB  SUPPLY  OF  CITY  OF  NEW  YOBK  ▼.  BUCK. 

(Supreme  Ourt,  Appellate  Division,  TMrd  Department    November  10, 1020.) 

Eminent  domain  <S=»237 (7)— Special  Term  liad  Juristtctioo  to  determine  mo- 
tion of  owner  to  vacate  report  of  award. 

Wiiere  commissioners  of  appraisal  m^e  award  for  ((roperty  taken  by 
a  city  for  a  reservoir,  report  was  filed  January  26,  and  the  owner,  not  sat- 
isfied, served  notice  of  motion  January  30  to  have  the  report  vacated  and 
set  aside,  the  city  having  started  publication  of  notice  to  confirm  before 
the  return  day  of  the  motion  by  the  owner,  the  Special  Term,  within  its 
discretion,  might  have  held  the  matter  to  be  determined  on  the  owner's 
motion  before  the  judge  who  appointed  the  coomilssioners. 

Ck)chrane  and  Henry  T.  Kellogg,  JJ.,  dissenting. 

Appeal  from  Special  Terip,  Ulster  County. 

Application  of  the  Board  of  Water  Supply  of  the  City  of  New  York 
against  Jerome  H.  Buck,  owner  of  parcel  7,  section  1.  From  an  order 
denying  claimant's  motion  to  have  an  award  vacated  and  set  aside, 
claimant  appeals.    Order  reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Thomas  Gilleran,  of  New  York  City  (Edward  A.  Alexander,  of  New 
York  City,  of  counsel),  for  appellant. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (William  H. 
Black,  of  New  York  City,  and  William  H.  Grogan,  of  Kingston,  of 
counsel),  for  respondent. 

IQLEY,  J.  The  commissioners  of  appraisal  made  an  award  in 
favor  of  the  appellant  for  property  taken  for  the  Ashokan  reservoir. 
New  York  City  water  system.  The  report  was  filed  January  26,  1920. 
The  appellant,  not  satisfied  with  the  award,  served  notice  of  motion 
on  January  30,  1920,  to  have  the  same  vacated  and  set  aside.  Sec- 
tion 15  of  chapter  724  of  the  Laws  of  1905  provides  that  the  corpora- 
tion counsel  shall  have  10  days  after  the  filing  of  thp  report  to  make  a 
motion Jor  confirmation  thereof.  It  will  be  seen  that  the  action  of  the 
corporation  counsel  is  limited  to  a  motion  for  confirmation  of  the  report 

Respondent  urges,  in  effect,  and  the  judge  at  Special  Term  seems 
to  have  so  held,  that  the  section  applies  to  any  motion  the  city  may 
desire  to  make  therein,  and  that  claimant's  hands  are  tied  for  the  10 
days  following  the  filing  of  said  report,  and  so  found  by  his  decision 
when  he  denied  claimant's  motion,  stating,  in  effect,  that  he  did  not 
have  jurisdiction,  or  had  not  acquired  jurisdiction,  because  the  move 
of  the  claimant  was  premature.  While  the  question  of  the  10-day  lim- 
itation was  not  up  for  consideration,  we  held  in  Du  Pont  de  Nemours 
Powder  Co.  v.  City  of  New  York,  192  App.  Div.  824,  183  N.  Y.  Supp. 
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390,  that  the  court  at  Special  Term  acquired  and  could  hold  jurisdic- 
tion upon  motion  made  and  returnable  at  Special  Term.  The  city  had 
started  publication  of  notice  to  confirm  before  the  return  day  of  the 
motion  herein  made  by  appellant,  and  the  matter  might  well  be  held 
to  be  determined  upon  that  motion  before  the  judge  who  appointed  the 
commissioners.  Such  course  was  within  the  discretionary  powers  of 
the  Special  Term;  however,  this  was  not  done.  The  motion  was 
del  :r.d  for  lack  of  jurisdiction. 

I  think  the  court  at  Special  Term  had  jurisdiction  to  hear  this  mo- 
tion ;  it  was  not  for  confirmation,  and  wa^  not,  therefore,  within  the 
10-day  limit.    The  order  should  be  reversed. 

Order  reversed,  with  $10  costs  and  disbursements,  and  matter  re- 
mitted to  the  Special  Term.  All  concur,  except  COCHRANE  and 
HENRY  T.  KELLOGG,  JJ^  who  dissent. 


(193  App.  Dlv.566) 

READE  ▼.  HALPIN  et  al. 

(Supreme  Ck)urt,  AppeUate  Divisdon,  Third  Department.    November  10,  1920.) 

1.  Malicious  prosecution  ^^12— Lunacy  proceeding  haaHs  for  action. 

A  lunacy  proceeding,  under  Insanity  Law,  SS  80-99,  may  constitute  ba- 
sis for  an  action  for  malicious  prosecution;  the  requisite  elements  of 
such  cause  of  action  being  present. 

2.  Malicious  prosecution  <8s>49-*Oompiaint  held  not  to  show  probable  cause 

for  lunacy  proceeding. 

Complaint  for  malicious  prosecution  by  lunacy  proceeding,  under  In- 
sanity Law,  S8  80-99,  held  not  to  show  that  defendants  had  probable  cause 
to  believe  plaintifT  insane,  through  Its  showing  that  two  qualified  medical 
examiners  certified  to  her  lunacy,  the  complaint  showing  that  defendants 
did  not  act  solely  on  the  strength  of  such  certificate. 

3.  Pleading  <^==>350(3)— No  authority  for  use  of  affidavits  on  motion  for  judg- 

ment on  pleadings. 

There  is  no  authority  for  the  use  of  affidavits  on  a  motion  for  judg- 
ment in  the  pleadings,  on  the  ground  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  such  motion  being  based  solely 
on  the  pleadings. 

Appeal  from  Special  Term,  Rensselaer  County. 

Action  by  Helen  Reade  against  William  J.  Halpin  and  others.  From 
a  judgment  and  order  dismissing  the  complaint  (111  Misc.  Rep.  675, 
182  N.  Y.  Supp.  45),  plaintiff  appeals.  Judgment  and  order  reversed, 
and  motion  for  judgment  on  the  pleadings  denied. 

The  plaintlif  alleges  in  her  complaint  thUt  the  defendant  the  Society  of  the 
Sisters  of  St.  Joseph  of  the  City  of  Troy  is  a  domestic  corporation  in  the 
county  of  Rensselaer;  that  she  entered  its  convent,  known  as  St.  Joseph's 
Convent,  and  became  a  nun  and  a  member  of  said  defendant  society;  that 
the  defendant  Munson  was  the  superintendent  of  the  poor  of  said  county; 
that  the  defendant  Halpin  was  the  priest  acdng  as  chaplain  at  the  said 
convent  of  the  defendant  society;  that  the  defendants  mallcioaslycon^lred 
to  have  the  plaintiff  committed  to  an  Insane  asylum;  that  the  defendant 
Munson.  without  knowledge  of  the  facts,  but  relying  upon  false  information 
given  him  by  the  other  defendants,  and  known  by  them  to  be  ftilse,  and  ma- 
liciously furnished  by  them  to  be  used  by  him  for  the  purpose  of  commencing 

-    ■  I  -    '  ■  "    ■  "      ■        — "      »     ■  1 1  ■  I I  ■ . 

^59For  other  cases  see  same  topic  ft  KBY-KUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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a  lunacy  prooeediDg  against  thia  plaintiff,  verified  a  petition  for  that  pnrpose; 
that  the  defendant  Halpln  furnished  false  information  to  two  physicians  who 
examined  plaintiff  \n  such  lunacy  proceeding,  which  information  was  known 
to  the  said  Halpln  and  to  the  said  society  to  he  false  and  untrue,  hut  not- 
withstanding the  said  society  wrongfully  and  maliclonsly  prosecuted  said 
lunacy  proceeding  with  intent  to  injure  the  plaintllE;  that  said  petition  of 
the  defendant  llunson  and  the  certfficate  of  lunacy  of  said  t^hysicians,  in- 
cluding the  information  furnished  them  by  the  defendant  Halpln,  were  pre- 
sented 1-^  the  county  judge  of  Rensselaer  county,  and  a  hearing  had  before 
him,  and  plaintiff  was  examined  and  cross-examined  therein ;  that  none  of 
the  defendants  had  reasonable  grounds  to  believe  that  the  plaintiff  was  then 
Insane,  and  that  the  defendants  Halpin  and  the  said  society  knew  that  the 
plaintiff  was  sane,  and  so  treated  and  regarded  her;  that  said  proceeding 
resulted  in  a  decision  in  favor  of  the  plaintiff,  and  said  petition  was  dismissed, 
and  plaintiff  declared  to  be  sane ;  that  said  malicious  acts  of  the  defendants 
have  injured  the  plaintiff  in  her  standing  and  reputation  as  a  member  of  said 
society  and  in  the  community  where  she  resides,  and  have  deprived  her  of  her 
means  of  support,  and  of  the  only  home  which  she  had  known  for  many 
years,  and  of  the  society  of  her  natural  friends  and  religious  associates,  and 
have  rendered  it  almost  impossible  for  her  to  obtrin  employment  in  any 
capacity. 

The  defejndants  Halpin  and  the  society,  having  answered  the  complaint, 
moved  for  judgment  on  the  pleadings,  on  the  grounH  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  which  motion  was 
granted,  and  from  the  order  granting  such  motion  and  judgment  entered 
thereon  the  plaintiff  appeals. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ, 

James  Farrell,  of  Troy,  for  appellant. 
Thomas  S.  Fagan,  of  Troy,  for  respondents. 

COCHRANE,  J.  [1]  The  complaint  contains  all  the  elements  of 
an  action  for  malicious  prosecution,  providing  a.  proceeding  for  the 
commitment  of  an  insane 'person  under  article  4  of  the  Insanity  Law 
(Consol.  Laws,  c.  27)  may  constitute  the  basis  for  such  action.  It  has 
been  held  in  this  state  that  an  action  cannot  be  maintained  for  the 
malicious  prosecution  of  an  ordinary  civil  action,  where  the  person  or 
property  of  the  defendant  in  that  action  is  not  interfered  with  by 
order  of  arrest,  warrant  of  attachment,  or  otherwise.  Paul  v.  Fargo, 
84  App.  Div.  9,  82  N.  Y.  Supp.  369;  Breckheimer  v.  Loew,  168  App. 
Div.  956,  153  N.  Y.  Supp.  1107.  There  is  an  irjeconcilable  conflict  of 
authorities  in  the  various  jurisdictions  in  respect  to  the  question  de- 
cided in  those  cases.  No  authority,  however,  to  which  our  attention 
has  been  called,  holds  that  an  insanity  proceeding  as  above  indicated 
may  not  constitute  the  foundation  of  an  action  for  malicious  prosecu- 
tion. The  cases  cited  are  not  applicable  to  such  a  proceeding.  It  is 
not  an  "ordinary  civil  action,"  as  were  those  cases.  In  respect  to  its 
relation  to  an  action  for  malicious  prosecution,  it  much  more  closely 
in  its  characteristics  resembles  the  characteristics  of  a  criminal  action. 
It  is  not  instituted  for  the  enforcement  of  an  individual  right  or  the 
redress  of  an  individual  wrong.  The  person  who  institutes  it  has  noth- 
ing personally  to  gain  or  lose,  and  if  acting  in  good  faith  his  sole  pur- 
pose is  the  protection  of  the  alleged  lunatic  and  the  protection  of  so- 
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ciety.  In  its  consequences  it  may  be  more  serious  than  a  criminaJ 
prosecution.  It  seeks  nothing  less  than  the  incarceration  of  the  indi- 
vidual proceeded  against.  The  reasons  which  have  been  deemed  con- 
trolling in  those  cases  which  hold  that  a  civil  action  maliciously  prose- 
cuted does  not  give  a  cause  of  action  to  the  person  thus  maliciously 
prosecuted  do  not  exist  in  respect  to  a  proceeding  under  the  Insanity 
Law.  Even  the  meager  compensation  of  costs  recovered  by  a  success- 
ful defendant  in  civil  action,  which  circumstance  is  sometimes  given 
as  a  reason  why  a  civil  action  maliciously  prosecuted  cannot  be  made 
the  basis  of  another  action,  is  not  available  under  that  law.  In  the 
absence  of  any  authority  holding  that  this  action  may  not  be  main- 
tained, we  think  it  should  be  held  that  the  principles  applicable  to  a 
malicious  criminal  prosecution  apply  here,  and  that  the  complaint  ac- 
cordingly states  a  cause  of  action. 

[2]  It  is  suggested  that  it  appears  on  the  face  of  the  complaint  tliat 
two  qualified  medical  examiners  certified  to  the  lunacy  of  the  plain- 
tiff, and  that  therefore  the  defendants  had  probable  cause  to  believe 
she  was  insane.  That  might  be  so,  if  they  had  acted  solely  on  the 
strength  of  such  certificate.  But  it  appears  from  the  complamt  that 
the  certificate  itself  of  these  lunacy  examiners  consists  partly  of  false 
information  fraudulently  furnished  by  the  defendant  Halpin,  with  the 
knowledge  of  the  defendant  society,  and  such  certificate  was  required 
to  be  accompanied  by  the  petition  of  the  defendant  Munson  (Insanity 
Law,  §  80),  which  was  based  on  false  information  given  by  said  de- 
fendant Halpin,  and  known  by  him  and  the  defendant  society  to  be  un- 
true. It  cannot  be  determined  from  the  complaint  that  the  medical 
examiners  would  have  certified  that  the  plaintiff  was  insane,  except 
for  the  false  information  designedly  given  them  by  the  defendants.  If 
the  complaint  is  true,  they  were  at  least  partly  responsible  for  the 
certificate  of  lunacy,  which  was  in  fact  false.  It  is  expressly  alleged 
in  the  complaint  that  they  "knew  that  the  plahitiff  was  then  sane,  and 
so  treated  and  regarded  her."  It  was  decided  in  the  lunacy  proceed- 
ing that  the  certificate  of  the  medical  examiners  was  false,  and  the 
meaning  of  the  complaint  therefore  is  that  the  defendants,  knowing 
the  plaintiff  to  be  sane,  must  have  known  that  the  certificate  was  false, 
and  helped  to  make  it  false. 

[3]  Affidavits  were  presented  on  the  motion  showing  the  proceed- 
ings subsequent  to  the  joinder  of  issue,  and  that  there  had  been  two 
trials  of  this  action,  at  one  of  which  a  verdict  in  favor  of  the  defend- 
ant Munson  was  rendered,  and  at  both  of  which  the  jury  disagreed 
as  to  the  other  defendants.  There  is  no  authority  for  the  use  of  affi- 
davits on  a  motion  of  this  kind,  which  is  based  solely  on  the  pleadings. 
If  we  were  at  liberty,  however,  to  consider  the  fact  that  the  defendant 
Munson  had  been  exonerated,  it  would  not  change  our  decision.  One 
of  several  defendants  may  be  liable  in  an  action  of  this  nature.  A 
verdict  in  favor  of  the  defendant  Munson  is  not  inconsistent  with  a 
verdict  against  the  others,  and  those  authorities  which  hold  that  the 
exoneration  of  one  of  several  tort-feasors  responsible  for  the  same  tort 
exonerates  the  others,  when  the  one  exonerated  was  primarily  re- 
sponsible, have  no  application  to  the  present  case. 
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The  judgment  and  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs.  All  concur; 
KIIrEY,  J.,  in  result 


(ld3  App.  Div.  732) 

MAETIN  ▼.  MORSE  et  aL 

(Supreme 'Court,  Appellate  Division,  First  Department    November  5,  1020.) 

Receivers  ^=>163 — ^Parlies  to  accounting  entitled  to  notice  of  motion  to  re- 
cover fund. 

In  action  for  an  accounting  of  the  moneys  received  from  the  operation 
of  a  steamahip  by  named  defendants,  and  for  appointment  of  a  receiver 
to  take  and  receive  aU  moneys  and  property  due  or  to  become  due  to  the 
steamship  company,  order  directing  receiver  to  make  payment  to  one 
not  a  party  to  the  action  on  motion  on  notice  only  to  attorneys  for  the 
receiver,  held  error;  the  plaintiff  and  defendants  who  had  appeared  in 
the  action  being  entitled  to  notice  of  the  motion. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Luther  Martin  against  Charles  W.  Morse  and  others,  in 
which  Kemer  Easton  was  appointed  receiver  of  the  Minneapolis 
Steamship  Company,  Incorporated,  and  in  which  the  Equitable  Trust 
Company  of  New  York  moved  for  an  accounting  of  the  moneys  in  the 
receiver's  hands.  From  an  order  directing  the  receiver  to  pay  ovdf 
the  sum  of  $21,750  to  the  Equitable  Trust  Company  of  New  York, 
plaintiff  appeals.    Reversed,  with  directions. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

BuUowa  &  BuUowa,  of  New  York  City  (Lawrence  E.  Brown,  of 
New  York  City,  of  counsel),  for  appellant. 

Murray  Prentice  &  Rowland,  of  New  York  City  (Charles  P.  How- 
land,  of  New  York  City,  of  counsel),  for  respondent. 

E.  E.  Baldwin,  of  New  York  City  (Frank  V.  Bams,  of  New  York 
City,  of  counsel),  for  receiver. 

DOWLING,  J.  The  only  question  involved  in  this  appeal  is  whether 
notice  was  required  to  be  given  of  the  application  to  any  person  other 
than  the  receiver.  The  action  was  brought  against  Charles  W.  Morse 
and  others  for  an  accounting  of  the  moneys  received  from  the  opera- 
tion of  the  steamship  Minneapolis,  or  from  the  defendant  Minneapolis 
Steamship  Company,  Incorporated,  by  the  defendants  Steamship 
Operating  Company,  Incorporated,  United  States  Steamship  Company, 
•Charles  W.  Morse,  Benjamin  Morse,  Mark  L.  Gilbert,  and  American 
Canadian  Corporation.  The  prayer  for  relief  also  included  an  in- 
junction restraining  the  transfer  of  certain  property  and  from  doing 
certain  specified  things  during  the  pendency  of  the  action,  and  that  a 
receiver  be  appointed  pending  the  hearing  and  determination  of  the 
action,  "to  take  and  receive  all  moneys  and  property  due  or  to  become 
due  to  the  defendant  Minneapolis  Steamship  Company,  Incorporated, 
from  any  and  all  persons  and  sources  whatsoever,  with  the  usual  pow- 
ers of  such  receiver."    On  August  7,  1919,  on  plaintiff's  motion,  upon 

■  ■  III  •  w 
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notice  to  all  of  the  defendants  in  this  action,  the  Supreme  Court  at 
Special  Term  appointed  a  receiver  of  the  defendant  Minneapolis 
Steamship  Company,  Incorporated,  "its  stock,  bonds,  real  and  personal 
property,  franchises,  contracts,  things  in  action  and  effects  of  every 
kind  and  nature  with  the  usual  powers  and  duties  according  to  law  and 
the  practice  of  this  court/*  The  order  contained  a  direction  to  the 
receiver  as  to  the  specific  property  into  the  possession  of  which  he  was 
to  enter. 

Upon  appeal  to  this  court,  the  order  was  modified  (January  16,  1920), 
so  as  to  read  that  the  receiver  was  appointed  "of  the  property,  assets, 
and  moneys"  of  the  steamship  company,  "with  the  usual  powers  and 
duties  according  to  law  and  the  practice  of  this  court."  The  receiver 
was  directed  to  take  possession  of  the  steamship  Minneapolis  and  the 
sum  of  $24,750  in  the  hands  of  the  defendant  Steamship  Operating 
Company  for  the  account  of  the  defendant  Minneapolis  Steamship 
Company,  Incorporated,  and  any  other  moneys  now  in  the  possession 
of  the  defendant  Minneapolis  Steamship  Company,  Incorporated,  or 
Steamship  Operating  Company,  or  which  may  hereafter  come  into  their 
possession,  arising  out  of  any  transaction  relating  to  said  steamship 
Minneapolis.  It  was  further  provided  that  said  receiver  deposit  all 
sums  which  may  be  received  by  him  as  such  receiver  in  the  Empire 
Trust  Company,  subject  to  the  order  of  this  court.  See  190  App.  Div. 
934,  179  N.  Y.  Supp.  935. 

The  receiver  came  into  possession  of  this  fund  of  $24,750,  which  he 
received  only  after  an  order  directing  the  Steamship  Operating  Com- 
pany, Incorporated,  to  pay  the  same  to  him,  had  been  affirmed  by  this 
court.  The  Equitable  Trust  Company  of  New  York  was  not  a  party 
to  this  action.  Nevertheless  it  made  a  motion,  entitled  in  this  action, 
on  notice  to  the  attorneys  for  the  receiver  only,  and  an  affidavit  set- 
ting forth  its  claim  to  payment  of  the  amount  in  the  receiver's  hands. 
Its  motion  was  granted,  and  the  receiver  was  directed  to  pay  over  to 
it  the  amount  in  his  possession,  to  wit,  the  sum  of  $24,750,  less  $3,000 
to  be  held  by  him  as  a  fund  from  which  to  pay  whatever  commissions, 
services  and  disbursements  might  be  allowed  by  the  court  to  the  re- 
ceiver and  his  counsel  upon  the  final  accounting. 

The  fund  thus  summarily  directed  to  be  paid  over  to  the  Trust  Com- 
pany came  into  possession  of  the  receiver  as  the  result  of  the  efforts  of 
the  plaintiff  herein,  upon  whose  initiative  the  receiver  himself  was  ap- 
pointed. The  receivership  was  incidental  to  the  main  relief  asked  for 
in  the  complaint,  and  was  part  of  the  prayer  for  relief  therein.  The 
fund  was  created  as  the  result  of  part  of  the  operations  for  which 
plaintiff  seeks  an  accounting.  All  the  parties  to  this  action  who  had 
appeared  therein  were  interested  in  the  custody  and  proper  disposition 
of  this  fund.  Certainly  no  one  who  was  a  stranger  to  the  litigation 
should  be  permitted  to  gain  possession  of  the  fund  without  notice  to 
all  parties  who  had  appeared  therein,  as  well  as  to  the  plaintiff  through 
whose  vigilance  and  efforts  it  had  been  secured. 

The  order  of  June  22,  1920,  will  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  direct  the  payment  by  the  receiver  will 
be  denied,  with  $10  costs.    The  order  of  July  2,  1920,  in  so  far  as  it 
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denies  the  motion  to  vacate  the  previous  order  will  be  reversed,  ^?ith 
$10  costs  and  disbursemeiits.  Leave  is  given  to  the  Equitable  Trust 
Company  of  New  York  to  renew  its  motion  for  the  payment  to  it  by 
the  receiver  of  the  sums  in  question,  upon  the  payment  of  said  costs, 
and  upon  giving  notice  of  motion  to  plaintiff  and  to  all  the  defendants 
who  have  appeared  in  this  action.    All  concur. 


<193  App.  Diy.  557) 

KRINSKY  ▼.  WARD  &  GOW. 

(Supreme  Ck>iirt,  Appellate  Division,  Third  Department.    November  10,  1920.) 

Master  and  servant  ^=>361— News  stand  salesman  protected  by  Worianen's 
Compensation  Act;  ''haiardous  employment.^ 

A  salesman  at  one  of  the  125  news  stands  operated  by  the  employer  at 
stations  of  the  Interborough  Bapld  Transit  Ck)mpany  in  New  York  City, 
although  not  one  of  the  "workmen  or  operatives"  of  his  employer,  within 
Workmen's  Compensation  Law,  §  2,  second  group  45,  is  within  the  pro- 
tection of  the  act  as  an  employ^  in  a  "hazardous  employment" ;  all  such 
being  within  the  protection  of  the  statute,  irrespective  of  whether  or  nor 
their  particular  duties  bring  them  within  the  hazards  of  the  employment. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Hazardous.] 

Appeal,  from  Award  of  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law.  by  Himan 
Krinsky,  employe,  opposed  by  Ward  &  Gow,  employers.  From  an 
award  in  claimant's  favor,  the  employers  appeal.  Award  unanimously 
aifirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Everett,  Clarke  &  Benedict,  of  New  York  City  (Herman  S.  Hert- 
wig,  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (L  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

COCHRANE,  J.  The  employer  conducts  the  news  stands  at  the 
various  stations  of  the  Interborough  Rapid  Transit  Company  in 
New  York  City.  At  such  news  stands  are  sold  periodicals  and  con- 
fectionery. The  merchandise  is  collected  and  kept  at  39  Park  Place, 
where  it  is  loaded  on  trucks  and  then  distributed  to  the  diiferent  news 
stands.  It  is  not  disputed  that  in  connection  with  such  business  there 
are  more  than  four  *'workmen  or  operatives,"  within  the  meaning  of 
the  second  group  45  of  section  2  of  the  Workmen's  Compensation  Law 
(Consol.  Laws,  c.  67).  There  are  many  more  employes  who  cannot  be 
classified  as  "workmen  or  operatives."  Among  the  large  number  who 
cannot  be  thus  classified  is  the  claimant.  He  was  a  salesman  at  one  of 
the  news  stands,  of  which  there  were  125.  He  received  an  injury  which 
arose  out  of  and  in  the  course  of  his  employment.  The  contention  is 
that,  because  he  was  not  a  workman  or  operative,  he  is  not  within  the 
protection  of   the  act. 
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Such  construction  of  the  statute  cannot  be  upheld.  Section  2  divides 
emplo)rments  into  various  groups,  which  it  characterizes  as  "hazardous 
employments."  The  second  group  45  includes  all  employments  not 
before  enumerated  in  which  there  are  engaged  four  or  more  workmen 
or  operatives  under  conditions  more  specifically  described  in  said  group. 
All  employes  of  a  "hazardous  employment"  are  within  the  protection 
of  the  statute,  irrespective  of  whether  or  not  their  particular  duties 
bring  them  within  the  hazards  of  the  emplo3rment.  Matter  of  Dose  v. 
Moehle  Lithographic  Co.,  221  N.  Y.  401,  117  N.  E.  616;  Matter  of 
Spang  V.  Broadway  Brewing  &  Malting  Co.,  182  App.  Div.  443;  169 
N.  Y.  Supp.  574;  Joyce  v.  Eastman  Kodak  Co.,  182  App.  Div.  354, 
170  N.  Y.  Supp.  401.  That  is  true  of  all  the  other  groups  of  section 
2,  and  it  is  impossible  to  make  any  distinction  in  respect  to  second 
group  45. 

The  award  should  therefore  be  affirmed.     All  concun 


(113  Misc.  Rep.  5) 

CITY  OF  WHITE  PLAINS  ▼.  ELLIS  et  aL 

(Supreme  Court,  Special  Term,  Westchester  CJounty.    August,  1020.) 

1.  Judgment  ^=>721— Against  individual  defendant  and  eily  held  to  adJuA- 

cate  tiiat  each  participated  in  tlie  maintenance  of  a  nuisance. 

In  an  action  for  personal  injury  from  a  faU  on  the  lee  on  the  sidewalk 
in  front  of  the  premises  owned  by  the  individual  defendant,  based  on  the 
maintenance  of  a  nuisance,  in  that  such  defendant  conducted  the  water 
from  the  roof  of  his  building  on  the  sidewalk,  and  that  the  defendant  city 
permitted  him  to  do  so,  a  judgment  against  both  defendants,  affirmed  on 
their  appeal  to  ^he  Appellate  Division,  settled  t£at  l>oth  defendants  par- 
ticipated in  maintaining  the  nuisance. 

2.  Contribution  ^=>5— Joint  todrfeoflors  could  not  reeover  over. 

Where  a  property  owner  and  a  city  participated  in  maintaining  }ce  on 
a  sidewalk,  causing  personal  injury,  the  city  and  the  individual  owner 
were  Joint  tort-feasors  in  pari  delicto,  and  neither  was  entitled  to  re- 
cover over  or  to  contribution. 

3.  Subrogation  ^=»7  (9)  ^Surety  on  appeal  bond  of  one  Joint  tort-feasor  en- 

titled to  recover  from  otiiers  their  proportionate  sliare. 

Where  a  city  and  a  property  owner  were  Joint  tort-feasors  as  respects 
liability  for  injuries  to  one  falling  on  Ice  on  the  sidewalk  in  front  of  the 
property  owner's  premises,  although  neither  could  enforce  contribution 
from  the  other,  yet  the  surety  on  the  appeal  bond  of  the  casualty  company 
insuring  the  property  owner  could,  on  paying  and  having  assigned  to  it- 
self the  pedestrian's  Judgment  against  the  city  and  the  property  owner, 
collect  one-half  thereof  from  the  city;  the  surety  not  being  in  privity 
with  the  property  owner  and  not  standing  in  his  position. 

4.  Judgment  ^=>464— rSurety  company,  subrogated  to  jii^:ment  against  city, 

held  entitled  to  payment  of  city's  liability  on  the  Judgments. 

In  a  city's  action  against  an  individual  defendant,  a  casualty  company, 
which  had  issued  a  policy  to  him,  and  a  surety  company,  which  had  given 
an  appeal  undertaking  at  the  request  of  the  casualty  company,  and  had 
paid  Judgments  against  the  individual  defendant  and  the  city,  and  had 
taken  assignments  thereof,  for  an  injunction,  and  to  determine  the 
equities  between  the  parties,  and  to  restrain  the  surety  company  from 
collecting  the  amount  of  such  Judgments  from  the  city,  said  city,  being 
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liable  for  one-balf  the  amount  thereof,  with  Interest  from  the  date  of 
entry,  would  be  required  to  pay  the  amount  to  the  surety  company. 

Suit  for  injunction,  etc.,  by  the  City  of  White  Plains  against  Sam 
Ellis  and  others.  Judgment  against  plaintiff,  in  favor  of  defendant 
American  Surety  Company. 

William  R.  Condit,  of  White  Plains,  for  plaintiff. 

Carl  Schurz  Pctrasch,  of  New  York  City,  for  defendant  United 
States  Casualty  Co. 

Henry  C.  Willcox,  of  New  York  City,  for  defendant  American 
Surety  Co.  of  New  York. 

Francis  G.  Hoyt,  of  New  York  City,  for  defendant  Ellis. 

SEEGER,  J.  [1]  This  action  was  brought  to  determine  the  equities 
between  the  parties  and  to  restrain  the  defendant  American  Surety 
Company  from  collecting  from  the  plaintiff  the  judgments  hereinafter 
referred  to.  One  Catherine  Dolan  brought  an  action  against  the  de- 
f endant  Sam  Ellis  and  the  city  of  White  Plains  to  recover  damages  for 
personal  injuries  claimed  to  have  been  sustained  by  her  by  reason  of  a 
fall  on  the  ice  on  the  sidewalk  in  front  of  the  premises  owned  by  the 
defendant  Sam  Ellis.  The  complaint  in  said  action  charges  both  said 
defendants  with  the  maintenance  of  a  nuisance,  by  reason  of  the  fact 
that  the  defendant  Sam  Ellis  negligently  and  unlawfully  conducted  the 
water  from  the  roof  of  his  building  upon  the  sidewalk  by  means  of  a 
leader  pipe  and  spout,  and  the  defendant  the  city  of  White  Plains  per- 
mitted him  so  to  do,  by  reason  of  which  the  said  water  froze  upon  the 
sidewalk  and  created  a  dangerous  nuisance  thereon,  which  was  the 
cause  of  the  accident  to  the  said  Catherine  Dolan.  The  said  Catherine 
Dolan  recovered  judgment  in  said  action  against  both  defendants  on 
January  16,  1917,.  for  $4,659.27.  Both  defendants  appealed  to  the  Ap- 
pellate Division,  which  affirmed  the  judgment,  and  judgment  of  affirm- 
ance for  $113.34  was  docketed  against  both  defendants.  It  is  settled, 
therefore,  that  both  of  the  defendants  participated  in  the  maintenance 
of  the  nuisance  which  caused  the  injuries  to  the  said  Catherine  Dolan. 

[2]  Ellis  was  insured  against  a  contingency,  such  as  the  one  referred 
to,  by  a  policy  of  the  defendant  United  States  Casualty  Company.  In 
order  to  protect  itself  from  liability  to  Ellis,  and  to  stay  execution  of 
the  judgment,  the  casualty  company  procured  an  undertaking  on  appeal 
from  the  defendant  American  Surety  Company.  After  the  affirmance 
of  the  judgment  of  the  trial  court,  the  surety  company  paid  Catherine 
Dolan  the  amount  of  the  two  judgments  and  received  assignments 
thereof,  becoming  subrogated  to  her  rights.  The  surety  company  now 
holds  the  judgments  and  is  threatening  to  enforce  them  against  the 
plaintiff,  the  city  of  White  Plains. 

Upon  the  trial  it  was  contended  on  behalf  of  the  defendant  Ellis  and 
his  insurer  that  there  was  a  separate  liability  on  the  part  of  the  plain- 
tiff, the  city  of  White  Plains,  which  contention  was  based  upon  the  claim 
that  the  gutter  in  the  street  was  full  of  snow  and  ice,  causing  the  chan- 
nel from  the  leader  under  the  sidewalk  to  become  clogged,  and  to  force 
the  water  coming  from  the  roof  to  back  up  and  overflow  the  sidewalk, 
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and  there  was  evidence  to  sustain  such  contention.  It  was  also  shown 
that  the  city  refused  to  allow  Ellis  to  connect  his  leader  with  the  sewer, 
and  required  the  drain  to  be  constructed  under  the  sidewalk,  leading 
the  water  to  the  gutter.  The  trial  court,  at  the  request  of  counsel  for 
the  plaintiff,  the  city  of  White  Plains,  charged  the  jury  that  they  might 
find  a  verdict  in  favor  of  both  defendants,  or  against  either  or  both  de- 
fendants. The  jury  having  found  against  both  defendants,  and  the 
Appellate  Division  having  affirmed  the  judgment  against  both  defend- 
ants, such  proposition  must  be  deemed  to  have  been  established. 

The  plaintiff  and  the  defendant  Ellis  were  joint  tort-feasors.  They 
are  in  pari  delicto ;  neither  is  entitled  to  recover  over  or  to  contribution. 
Larkin  Co.  v.  Terminal  Warehouse  Co.,  161  App.  Div.  262,  268,  146 
N.  Y.  Supp.  380.  This  is  not  an  action  for  contribution.  It  is  an 
equitable  action,  brought  by  the  plaintiff  to  escape  liability  from  its 
participation  in  the  maintenance  of  the  nuisance. 

[3]  The  defendant  American  Surety  Company  is  not  in  privity  of 
contract  with  the  defendant  Ellis  and  does  not  stand  in  his  position. 
Kolb  V.  National  Surety  Co.,  176  N.  Y.  233,  68  N.  E.  247;  Rosenthal 
V.  New  York  Railways  Co.,  109  Misc.  Rep.  210,  179  N.  Y.  Supp.  593. 
The  imdertaking  on  appeal,  executed  by  the  defendant  American  Surety 
Company,  was  not  given  at  the  request  of  Ellis,  but  it  was  given  at  the 
request  of  the  defendant  United  States  Casualty  Company,  to  protect 
said  casualty  company  from  a  contingent  liability  to  reimburse  Ellis, 
in  case  Ellis  was  obliged  to  pay  the  judgment.  Whatever  redress  Ellis 
has  against  the  United  States  Casualty  Company  does  not  inure  to  the 
benefit  of  the  plaintiff,  which  is  not  privy  thereto,  nor  subrogated  there- 
to, but  is  purely  personal  to  Ellis,  who  alone  paid  for  his  policy,  and  who 
alone  is  entitled  to  the  benefit  of  it.  Should  the  plaintiff  have  a  cause 
of  action  over  against  Ellis,  and  obtain  a  judgment  against  him,  it  could 
not  proceed  against  the  United  States  Casualty  Company  to  recover  on 
its  policy  with  Ellis ;  the  condition  of  the  policy  being  that  in  no  event 
could  Ellis  sue  the  casualty  company  until  he  had  himself  actually  paid 
the  judgment. 

[4]  Plaintiff  having  invoked  equity  in  this  action,  equity  requires 
that  contribution  should  be  decreed  as  between  plaintiff  and  the  defend- 
ants. The  two  judgments  for  $4,659.27  and  $1 13.34  are  valid  judgments 
against  the  plaintiff  to  the  extent  of  one-half  the  amount  thereof,  with 
interest  on  each  such  half  from  respective  dates  of  entry  thereof,  and 
the  plaintiff  should  pay  such  one-half  of  said  judgments,  with  interest 
as  aforesaid  to  the  defendant  American  Surety  Company,  without  costs 
to  either  party. 

Judgment  accordingly. 
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'     HUEBSHMAN  v.  KUGELMAN  et  bL 

(Supreme  Court,  Appellate  Division,  First' Department.    November  5,  1920.) 

Pleading  4&»225(1) — ^Ameodroent  a«  .of  coune  noi  proper  alter  austiuniiig  of 
demurrer. 

After  a  demurrer  was  sustained  to  a  separate  defense  In  the  ansvrer, 
defendants  cannot  amend  as  of  course,  under  Code  Civ.  Proc.  f  642,  even 
though  the  amended  answer  was  served  within  20  days  of  service  of  the 
demurrer ;  but  to  amend  defendants  must  comply  with  the  order  sustain* 
Ing  the  demurrer,  by  applying  for  leave  to  amend  on  payment  of  costs. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  Huebshman  against  Julius  G.  Kugelman  and  an- 
other. From  an  order  denying  defendants'  motion  to  compel  plaintiff 
to  accept  service  of  an  amended  answer  (112  Misc.  Rep.  151,  184  N. 
Y.  Supp.  48),  defendants  appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ.  ^ 

Robert  T.  Oliver,  of  New  York  City  (William  N.  Cohen,  of  New 
York  City,  of  counsel),  for  appellants. 

Nathaniel  A.  Elsberg,  of  New  York  City  (Francis  Woodbridge,  of 
New  York  City,  on  the  brief),  for  respondent. 

SMITH,  J.  On  April  15,  1920,  the  original  answer  was  served.  On 
April  19th  the  plaintiff  demurred  to  the  separate  defense  set  up.  The 
issue  of  law  raised  by  the  demurrer  was  brought  on  by  plaintiff  for 
argument  as  a  contested  motion  on  May  1,  1920,  and  on  May  5,  1920, 
an  order  was  entered  sustaining  the  demurrer  to  the  separate  defense. 
The  decision  upon  the  demurrer  sustained  the  demurrer,  with  $10 
costs,  with  leave  to  defendants  to  apply  at  Special  Term  within  10 
days,  on  payment  of  said  costs  and  on  affidavit  showing  merit,  for  per- 
mission to  amend  their  answer.  After  the  determination  of  this  issue, 
and  within  20  days  from  April  19, 1920,  the  date  of  the  service  of  plain- 
tiff's demurrer,  the  defendants  offered  an  amended  answer,  claiming 
to  avail  themselves  of  their  right  so  to  do  under  section  542  of  the 
Code,  without  the  payment  of  costs,  and  without  application  to  the 
court  for  permission  so  to  do,  and  without  the  showing  of  merits,  as 
required  in  the  order  sustaining  the  demurrer.  The  Special  Term  has 
held,  upon  this  motion  to  compel  the  plaintiff  to  accept  this  amended 
answer,  that  the  defendants  were  not  authorized,  after  the  determina- 
tion of  the  demurrer,  to  avail  themselves  of  the  privileges  given  by 
section  542  of  the  Code.  The  section  cited  authorizes  a  party  to  amend 
the  pleadings  once  as  of  course  within  20  days  from  the  service  of  an 
adversary's  pleading,  "without  costs  and  without  prjcjudice  to  the  pro- 
ceedings already  had." 

In  my  judgment,  to  require  the  plaintiff  to  accept  this  amended  an- 
swer after  a  trial  and  decision  of  the  issue  raised  upon  the  demurrer 
to  the  first  answer  would  be  to  prejudice  the  proceedings  already  had 
in  the  action.  By  this  decision  upon  the  demurrer  the  plaintiff  has 
become  entitled  to  try  his  case  upon  issues  other  than  the  issues  pre- 
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sented  by  the  separate  defense,  unless  the  defendants  should  be  able 
to  satisfy  the  court  that  there  were  merits  in  the  separate  defense 
claimed  and  pay  the  costs.  This  right  of  the  defendants  thus  acquired 
is  destroyed,  and  the  proceedings  already  had  are  thus  prejudiced,  if 
the  defendants  may  now  serve  an  amended  answer  as  of  course.  The 
question  would  be  more  boldly  presented  by  supposing  a  case  in  which 
the  service  of  the  answer  raised  an  issue  of  fact  and  the  trial  before 
the  jury  of  such  issue  and  a  verdict  within  the  20  days.  If  the  verdict 
were  in  favor  of  the  plaintiff,  could  the  defendant  nullify  the  proceed- 
ings already  had  by  serving  an  amended  answer  ?  If  the  verdict  were 
in  favor  of  the  defendant,  could  the  plaintiff  nullify  the  proceedings 
already  had  by  serving  an  amended  complaint?  I  cannot  see  that  there 
could  be  any  difference  in  principle  between  a  case  in  which  the  issue 
raised  be  one  of  law  or  of  fact.  When  the  issue  is  adjudicated,  and 
rights  are  determined  by  such  adjudication,  those  rights  cannot  be 
taken  away  from  a  party  by  the  service  of  an  amended  pleading  by 
section  54^  of  the  Code.  To  hold  otherwise  would  permit  a  party  to 
speculate  upon  the  decision  of  the  court  upon  a  motion  of  this  kind, 
by  enabling  him  to  keep  in  reserve  his  supposed  right  to  amend  his 
pleading  as  of  course,  in  case  he  is  defeated  upon  the  motion,  and  avoid 
the  consequences  of  any  costs  that  may  be  imposed  as  a  condition  for 
amendment,  and  at  the  same  time  taken  advantage  of  a  favorable  de- 
cision, which  awards  his  costs.  Having  submitted  his  pleading  to 
the  court  for  consideration,  he  should  not  now  be  permitted  to  escape 
the  consequence  of  paying  costs  imposed  upon  him  as  a  condition  of 
the  amendment  and  showing  merits. 

This  construction  of  the  Code  provision  would  seem  to  be  sustaineil 
by  the  case  of  Langer  v.  Swasey,  reported  in  54  Misc.  Rep.  301,  103 
N.  Y.  Supp.  1086.    In  that  case  it  was  held  that— 

"Although  a  defendant  who  serves  his  answer  by  mall  has  40  days  within 
which  to  amend  it,  his  right  is  without  prejudice  to  proceedings  already  had ; 
and  where,  in  the  meantime,  the  cause  has  been  regularly  noticed  for  trial,  and 
be  has  suffered  default,  his  subsequent  amendment  of  his  answer  will  not 
render  irregular  the  judgment  against  him,  and  his  motion  to  set  the  same 
aside  will  be  denied." 

In  that  case  Justice  Scudder  says : 

"It  does  not  follow,  however,  that  defendant's  motion  must  be  granted  in 
this  caa^t  although  the  amended  answer  was  served  within  40  days  after  the 
service  of  the  original  answer  by  mall.  The  fact  that  a  party  may  serve  an 
amended  pleading,  and  thus  change  the  issuers  raised  in  the  action,  does  not 
preclude  the  adverse  party  from  noticing  the  cause  for  trial  upon  the  issues 
thus  raised ;  but,  so  long  as  the  right  to  amend  exists,  a  notice  of  trial  is 
liable  to  be  defeated  and  rendered  unavailing  by  the  service  of  the  amended 
pleading.  Unless  the  amended  pleading  is  served  before  the  time  to  do  so 
expires,  the  notice  of  trial  served  will  stand  or  continue  In  force.  •  •  • 
The  plaintiff  in  this  case  properly  noticed  it  for  trial ;  it  was  properly  on  the 
calendar ;  and,  on  defendant's  failure  to  appear  on  the  caU  of  calendar,  plain- 
tiff was  entitled  to  have  bis  default  noted.  Defendant's  default  having  been 
regularly  taken,  it  could  only  be  opened  by  application  to  the  court.  The  de- 
fault was  not  affected  by  the  subsequent  service  of  the  amended  answer.  Sec- 
tion 542  of  the  Code  of  Civil  Procedure  expressly  provides  that  the  right  to  so 
amend  is  not  to  prejudice  proceedings  already  had.  If  a  defendant  takes  the 
full  time  allowed  him  to  amend,  he  does  so  at  the  peril  of  all  regular  proceed- 
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Ings  which  may  be  taken  against  him  before  he  amends.  Plumb  v.  Whipples,  7 
How.  Pr.  411.  Defendant's  default  was  regularly  taken,  and  plaintiff  could 
properly  proceed  with  the  inquest  and  enter  judgment.  It  follows  that  de- 
fendant is  not  entitled  to  have  the  judgment  set  aside  on  the  ground  that  it 
was  irregularly  entered  against  him." 

In  Plumb  V.  Whipples,  7  How.  Pr.  411,  section  172  of  the  Code  as 
It  then  stood  was  construed.  That  section  was  substantially  the  same 
as  section  542  of  the  present  Code.  In  that  case  the  plaintiff  took 
an  inquest  on  the  second  day  of  the  circuit,  and  entered  judgment 
thereon,  and  the  defendant  amended  his  answer  within  40  days  from 
the  time  that  the  original  answer  was  served,  'claiming  the  right  to 
amend  as  of  course  within  that  time  because  the  answer  was  served 
by  mail.  The  motion  was  then  made  by  the  defendant  to  set  aside 
the  judgment  which  had  been  entered  against  him  for  irregularity. 
Justice  Harris,  at  the  Albany  Special  Term,  held  that  the  defendant 
was  not  entitled  to  set  aside  the  judgment.    The  opinion  in  part  reads : 

,  '  "By  the  defendants'  answer,  controverting  the  material  allegations  in  the 
complaint,  an  issue  of  fact  was  made,  which  might  be  notice  for  trial.  *  *  * 
The  plaintiff's  attorney  was  therefore  regular  in  serving  notice  of  trial  on  the 
1st  of  April.  The  defendant  insists  t}iat,  by  the  172d  section  of  the  Ck)de,  he 
was  entitled  to  amend  his  answer,  and  that,  having  served^  his  original  answer 
by  mail,  the  time  to  amend  was  extended  to  40  days.  But  I  think  he  is  mis- 
taken in  his  main  position.    •    *    * 

"But,  if  he  had  such  right,  if  the  answer  had  contained  new  matter,  to  which 
the  plaintiff  had  replied  at  the  same  time  he  noticed  the  cause  for  trial,  stUl 
I  think  there  would  have  been  a  conclusive  answer  to  this  motion.  Then 
the  defendant  would,  Indeed,  have  had  the  right  to  amend,  and  that  right  would 
have  extended  20  or  40  days  from  the  time  of  serving  the  reply,  according  to 
the  manner  of  service.  But  the  right  so  to  amend  Is  not  to  'prejudice  the  pro- 
ceedings already  had.'  Effect  is  to  be  given  to  this  provision,  and  I  under- 
stand it  to  have  been  intended  for  a  case  like  that  under  consideration.  The 
plaintiff  had  a  right,  when  the  cause  was  at  issue,  to  notice  it  for  trial.  If 
the  Issue  noticed  for  trial  still  remained  when  the  time  for  trial  arrived,  then 
he  might  try  the  cause,  and,  if  successful,  perfect  judgment.  None  of  these 
proceedings  are  to  be  prejudiced  by  a  subsequent  amendment,  even  although  it 
should  be  made  within  the  time  prescribed  by  the  statute.  The  plaintiff  may 
notice  his  cause  for  trial  before  the  time  for  amending  the  answer  expires.  He 
does  so  at  his  peril.  That  peril  is  the  contingency  that,  before  he  can  bring 
it  to  trial,  the  defendant  may  amend,  and  thus  destroy  the  issue  he  had  in- 
tended to  try.  On  the  other  hand,  the  defendant  fakes  the  time  allowed  him 
to  amend,  at  the  peril  of  all  regular  proceedings  which  may  be  taken  against 
him  before  he  amends.  Such  proceedings,  whatever  they  may  be,  are  not  to-be 
prejudiced  by  the  amendment." 

In  the  case  of  Guenther  v.  Ridgway  Co.,  173  App.  Div.  790,  160  N* 
•  Y.  Supp.  56,  portions  of  the  original  complaint  had  been  stricken  out 
and  plaintiff  given  leave  to  amend.  An  appeal  therefrom  i  was  taken 
in  this  court,  and  the  order  affirmed  (149  App.  Div.  948,  134  N.  Y. 
Supp.  1133)  and  thereafter  the  plaintiff  served  an  amended  complaint 
pursuant  to  the  order.  A  trial  was  thereafter  had,  which  resulted  in  a 
verdict  for  the  plaintiff,  which,  on  appeal  to  this  court,  was  reversed 
and  a  new  trial  ordered  (170  App.  Div.  725,  156  N.  Y.  Supp.  534). 
Thereafter  defendant  moved  to  be  allowed  to  serve  an  amended  answer, 
and  was  allowed  to  do  so  upon  payment  of  costs  to  date.  After  the 
amended  answer  had  been  served,  the  plaintiff  served  a  second  amended 
184  N.Y.S.— 29 
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complaint,  and  it  was  held  that  he  had  the  right  to  do  so  under  section 
542  of  the  Code  of  Civil  Procedure.  The  distinction  between  this  case 
and  the  cases  before  cited  is  that  no  proceedings  had  been  taken  inter- 
mediate the  service  of  the  amended  answer  and  the  service  of  the 
amended  complaint  under  section  542  of  the  Code,  so  that  no  proceed- 
ings had  been  taken  which  would  be  prejudiced  by  the  service  of  the 
amended  complaint  pursuant  to  the  right  conferred  by  that  section. 

The  order  should  therefore  be  aflSrmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


(193  App.  Div.  502) 

In  re  STEINBEBG. 

(Supreme  Ck>art,  AppeUate  Diyision,  First  Department.    KoTember  5,  1920.) 

h  Attorney  and  dient  «=»44(2)^AItoniey's  eonversion  of  funds  not  excused 
because  of  no  uUimato  loss  by  clients. 

The  fact  that  there  was  no  ultimate  loss  by  an  attorney's  clients  does 
not  excuse  or  paUlate  his  misconduct  in  converting  their  money  to  his 
use,  making  false  statements  in  regard  thereto,  and  breaking  his  stipula- 
tion. 

2.  Attorney  and  client  ^=»38— Indifference  to  basic  obligations  of  profession 

shown. 

Indifference  of  an  attorney  to  the  basic  principles  of  his  profession  held 
shown  by  his  violation,  without  excuse  or  justification,  of  an  agreement 
with  another  attorney,  almost  as  soon  as  made,  having  for  a  consideration 
the  withholding  of  docketing  of  a  Judgment,  and  by  his  inducing  or  ac- 
quiescing in  a  fraudulent  conveyance,  and  then  giving  false  testimony  Id 
respect  thereto. 

3.  Attorney  and  client  <9=>53 (2)— Evidence  held  to  show  deficiency  in  honor 

and  morals,  requiring  disbarment. 

Testimony  as  to  conversion  of  clients'  funds,  breach  of  stipulation,  and 
false  statements  held  to  show  such  lack  by  an  attorney  of  a  proper  ap- 
preciation of  the  obligations  and  standards  of  his  ptofession,  and  such 
serious  and  fundamental  deficiency  in  honor  and  morals,  as  to  require  his 
disbarment. 

Disciplinary  proceedings  instituted  by  the  Association  of  the  Bar  of 
the  City  of  New  York  against  Charles  J.  Steinberg,  an  attorney.  Re- 
spondent disbarred. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 
•  Respondent,  pro  se. 

CLARKE,  P.  J.  [1]  The  respondent  was  admitted  to  the  bar  at  a 
term  of  the  Appellate  Division,  Second  Department,  in  November, 
1913,  and  was  practicing  in  the  First  judicial  district  at  the  time  he 
committed  the  acts  complained  of.  The  petition  alleges  that  he  has 
been  guilty  of  misconduct  as  an  attorney  at  law. 

The  first  charge  is  that  he  converted  his  client's  money  and  violated 
a  written  stipulation.  An  action  in  the  Municipal  Court  had  been 
brought  by  one  Korostoff  against  the  firm  of  Feig  &  Adler,  a  judg- 
ment by  default  had  been  obtained  by  the  plaintiff  for  $159.36,  execu- 
tion had  issued,  and  the  defendants  had  paid  $83.07  on  account  there- 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 
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of  to  a  city  marshal.  Respondent  was  thereafter  retained  by  ssud 
firm.  As  a  result  of  negotiations  with  plaintiff's  attorney,  various 
motions,  and  a  written  stipulation,  respondent  received  from  the  mar- 
shal $83.07,  from  his  clients  $96.36,  aggregating  $179.43,  to  be  held 
in  escrow  for  the  purpose  of  paying  any  judgment  which  plaintiff 
might  subsequently  recover.  The  action  was  subsequently  tried,  re- 
sulting in  a  judgment  for  $236  for  plaintiff.  Respondent  requested  the 
attorney  for  pUtintiff  to  agree  to  vacate  the  judgment  and  grant  a 
new  trial,  and  the  following  stipulation  was  entered  into : 

"It  is  stipulated  that  the  Judgment  entered  herein  on  the  20th  day  ot 
September,  1910,  be  vacated  and  set  aside  and  that  this  case  be  set  down  for 
trial  before  a  jury  In  the  Sixth  District  Municipal  Oourt  on  the  9th  day  of 
October,  1916,  on  condition  that  on  or  before  the  28th  of  September  the  de- 
fendant pay  to  the  plaintiff  or  his  attorney  the  sum  of  $20  costs,  and  deposit 
in  the  clerk's  office  of  this  court  the  sum  of  $286  to  abide  the  event  of  the 
trial." 

After  the  execution  of  this  stipulation  the  respondent  received  from 
his  clients  the  additional  sum  of  $120,  to  be  used  by  him  solely  for 
the  purpose  of  complying  with  the  terms  of  said  stipulation.  The 
respondent  used  all  of  these  sums  for  his  own  purposes.  He  violated 
the  stipulation.  He  neither  paid  the  $20  costs  to  plaintiff's  attorney, 
nor  made  the  deposit  with  the  clerk.  As  a  consequence  judgment  was 
entered  against  his  clients  for  $236,  and  a  levy  was  made  on  their  prop- 
erty. He  then  gave  a  check  of  his  mother,  which  was  returned  bv 
the  bank  dishonored,  and  finally  paid  by  the  certified  check  of  a  friend. 
During  the  period  of  the  negotiations  and  motions  he  repeatedly  in 
writing  asserted  that — 

"The  amount  ^  *  *  is  in  my  hands  and  wiU  not  be  turned  over  to  any 
other  person  pending  a  decision  upon  this  motion." 

In  an  affidavit  he  swore : 

"This  deponent  has  in  his  possession  the  sum  of  $236  necessary  to  deposit 
In  this  court." 

These  statements  were  false.  It  is  established  that  he  converted 
his  clients'  money  to  his  own  use,  made  false  statements  in  regard 
thereto,  and  broke  his  written  stipulation.  The  learned  official  referee 
reported : 

"The  acts  of  the  respondent,  established  by  the  evidence,  constitute  miscon- 
duct, and  I  so  find.'* 

The  fact  that  there  was  no  ultimate  loss  by  his  clients  does  not  ex- 
cuse or  palliate  respondent's  conduct.  Disciplinary  proceedings  are  not 
entertained  by  this  court  for  collection  purposes,  nor  does  restitution 
reinstate  character. 

[2]  The  second  charge  involves  deceit,  violation  of  agreement,  and 
fraud.  The  respondent  incorporated  the  Regina  Holding  G)mpany, 
Incorporated,  to  conduct  a  building  operation.  He  was  the  treasurer 
and  sole  owner  thereof.  He  delivered  to  Curry  &  Co.  a  promissory 
note  for  $350,  signed  by  the  company  and  indorsed  by  himself  and 
•John  Zitelli,  in  payment  for  certain  building  materials.  The  note  was 
not  paid  when  due,  and  Curry  &  Co.  then  brought  an  action  in  the 
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Municipal  Court  against  the  makers  and  indorsefs.  Respondent  caus- 
ed a  general  denial  to  be  interposed  in  behalf  of  himself  and  ZitellL 
The  trial  was  adjourned  to  December  1,  1916.  On  November  29th 
respondent  stated  to  the  attorney  for  the  plaintiff  that  he  would  permit 
judgment  to  be  entered  against  the  defendants  on  default  on  Decem- 
ber 1st,  provided  he  would  postpone  the  docketing  of  the  judgment 
for  10  days,  when  respondent  agreed  to  pay  the  judgment  in  full.  The 
attorney  for  the  plaintiff  accepted  the  proposition,  upon  the  sole  con- 
dition, however,  that  no  transfer  of  the  real  property  owned  by  the 
defendant  Zitelli  was  to  be  made  during  the  intervening  period,  which 
condition  was  then  agreed  to  by  respondent  Respondent,  in  violation 
of  this  agreement  and  with  intent  to  hinder  and  delay  plaintiff  in 
the  collection  of  this  judgment,  on  the  same  day  drew  a  deed  which 
his  client,  Zitelli,  executed,  conveying  all  his  property  to  his  wife. 
This  deed  respondent  acknowledged  as  subscribing  witness  and  caused 
to  be  recorded  on  December  1,  1916.  An  action  was  subsequently  in- 
stituted to  set  said  conveyance  aside  as  fraudulent,  and  judgment  was 
obtained  as  prayed.    The  learned  referee  reports: 

"The  essential  allegations  of  this  charge  are  supported  by  a  strong  prepon- 
derance of  evidence,  and  It  should  be  sustained." 

We  are  of  the  opinion  that  respondent's  conduct  as  shown  by  the 
record  demonstrates  complete  indifference  to  the  basic  obligations  of 
an  honorable  profession.  He  not  only  violated  an  agreement  to  a 
brother  practitioner,  almost  as  soon  as  made,  which  agreement  was  for 
adequate  consideration,  namely,  the  withholding  of  the  docketing  of 
a  judgment,  but  induced  or  acquiesced  in  the  execution  of  a  fraudu- 
lent conveyance,  and  then  gave  false  testimony  in  regard  thereto.  The 
record  discloses  no  adequate  excuse  or  justification. 

[3]  There  are  other  charges  set  forth  in  the  specifications,  which 
the  learned  referee  has  found  were  not  sustained.  We  have  examined 
all  of  this  voluminous  record,  and  do  not  agree  with  his  conclusions 
as  to  two  of  the  other  charges.  The  testimony,  as  we  read  it,  shows 
that  the  respondent  lacks  a  proper  appreciation  of  the  obligations  and 
standards  of  the  profession.  It  is  unnecessary  to  review  these  at  length, 
for,  basing  our  decision  on  the  findings  of  misconduct  by  the  learned 
referee,  in  ,which  we  all  concur,  we  are  of  the  opinion  that  they  dis- 
close such  serious  and  fundamental  deficiency  in  honor  and  morals  as 
to  require  us  to  disbar  the  respondent.    And  it  is  so  ordered. 

Settle  order  on  notice.    All  concur. 
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SIDNEY  B.  BOWMAN  AUTOMOBILB  CO.  v.  BTRATHM ORB  LEASING 

€0.»  Inc. 

(Supreme  €k>Tirt,  Appellate  Division,  First  Department    November  12,  1020.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Sidn^  B.  Bowman  Automobile  Company  against  the 
Strathmore  Leasing  Company,  Incorporated.  From  an  order  deny- 
ing a  motion  for  mandatory  injunction  directing  the  removal  of  cer- 
tain obstructions  in  front  of  the  premises  occupied  by  the  plaintiff, 
plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

ifay  &  Jacobson,  of  New  York  City  (Isaac  N.  Jacobson,  of  New 
York  City,  of  counsel),  for  appellant. 

Bond  &  Babson,  of  New  York  City  (Walter  H.  Bond,  of  New  York 
City,  of  coimsel),  for  respondent 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements. 
Order  filed, 

GREENBAUM,  J,  (dissenting).  The  essential  facts  are  either  ad- 
mitted or  not  disputed  by  the  parties.  The  plaintiff  is  the  lessee  and 
tenant  in  possession  of  the  store  situated  on  the  northeast  corner  of 
Broadway  and  Fifty-Second  street  in  the  city  of  New  York,  pursuant 
to  a  written  lease,  the  term  of  which  began  August  1,  1912,  and  will 
expire  on  September  30,  192L  The  present  rental  of  the  store  fixed 
by  the  lease  is  $8,500  per  annum.  Defendant  is  the  owner  of  the  build- 
ing of  which  the  demised  premises  are  but  a  part.  The  building  is 
nine  stories  in  height,  of  brick  and  stone,  with  a  frontage  of  31^^  feet 
on  Broadway  and  of  56  feet  on  Fifty-Second  street  Plaintiff's  demise 
covers  the  entire  area  of  the  ground  floor  of  the  building,  which  is 
used  as  a  salesroom  and  a  showroom  for  plaintiff's  business.  Up  to 
the  time  when  the  acts  complained  of  by  the  plaintiff  occurred,  the 
premises  above  those  leased  to  the  plaintiff  were  used  for  residential 
purposes.  The  lease  in  terms  provides  that  the  leased  premises  were 
to  be  used  "by  the  lessee  as  and  for  the  sale  of  automobiles  for  the 
term  thereof."  There  is  a  condition  in  the  lease  that  it  "shall  not  be 
assigned,  nor  shall  the  said  premises  or  any  part  thereof  *  *  * 
be  user  for  any  purpose  other  than  for  the  sale  of  automobiles.'^ 
There  is  also  an  express  covenant  in  the  lease  "that  the  lessee  *  *  * 
shall  and  may  peaceably  and  quietly  have,  hold,  and  enjoy  the  said  de- 
mised premises  for  the  terms  aforesaid."  There  is  also  a  provision  in 
the  lease  which  reads  as  follows : 

"7.  The  lessor  shaH  not  be  liable  for  any  damage  to  any  property  at  any 
time  in  said  premises  or  bnUding,  resulting  from  steam,  gas,  or  electricity,  or 
from  water,  rain,  snow,  or  other  substance  which  may  leak  into,  issue,  or 
flow  from  any  part  of  said  building,  or  from  the  pipes  or  plumbing  work  of 
the  same,  or  from  any  other  place  or  quarter,  or  for  any  damage  resulting 
from  the  careleasness  or  improper  conduct  on  the  part  of  any  other  tenant,  if 
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any,  or  any  agest  or  employ^  of  the  lessor.  No  compensation  shall  be  asked  or 
cU^  made  by  the  lessee  by  reason  of  the  Inconyenlenoe  or  annoyance  arising 
from  anything  that  may  be  done  in  repairing  or  protecting  the  building,  how- 
ever the  necessity  may  occnr/' 

On  or  about  the  26th  of  August,  1920,  defendant  began  work  upon 
this  building  for  the  purpose  of  transforming  the  upper  portion  of  the 
building  from  resideptial  to  office  uses.  The  iteration  is  a  structural 
one  and  of  a  very  substantial  character.  The  defendant's  version  of 
the  nature  and  extent  of  the  alteration  and  of  the  structure  necessi- 
tated thereby  is  taken  from  the  affidavit  of  the  president  of  the  de- 
fendant corporation  submitted  in  opposition  to  the  motion  for  the  in- 
junction and  reads  as  follows: 

''All  the  brick  and  stone  on  the  ontside  of  the  said  building,  between  the 
top  of  the  third  floor  and  ground  floor  (which  floor  is  now  occupied  by  plain- 
tiff), is  being  removed,  or  is  to  be  at  once  lemoved  from  both  fronts  of  the 
said  building;  also  entire  archway  and  entrance  to  the  said  building  on  the 
Broadway  side;  also  the  bay  window  running  from  the  ninth  story  down 
to  the  floor  of  ground  floor  on  Fifty-Second  street  side  of  said  building  is 
being  removed;  also  all  ornamental  projections  on  fsaid  building,  which  are 
made  of  brick,  are  also  to  be  removed  at  once;  also  practically  all  of  the 
plaster  partitions  on  the  inside  of  the  said  building  are  being  removed,  and 
the  rubbish  being  brought  down  through  the  chute  shown  on  the  ii^oto- 
graphs  annexed  to  plaintiff's  papers ;  that  the  said  chute  is  to  be  extended  to 
the  roof  of  the  said  building  at  once  and  rubbish  brought  down  therefrom; 
that  iron  construction  is  being  placed  on  the  bottom  of  the  fourth  floor  of  the 
said,  building  on  the  Fifty-Second  street  and  Broadway  fronts,  to  hold  up 
the  section  of  the  front,  from  the  bottom  of  the  fourth  floor  up,  with  iron 
construction,  as  glass  is  going  to  be  put  from  the  Arst  to  the  top  of  the  third 
story  of  said 'building;  that  said  iron  construction  will  be  about  20  tons  in 
weight,  the  iron  girders  to  be  lifted  above  the  first  story  weighing  about 
1,000  pounds  each;  that  the  second  to  ninth  floors  inclusive  are  to  be  at 
once  made  into  offices ;  that  in  view^  of  the  aforesaid  work,  which  practicaUy 
amounts  to  a  demoUtion  of  the  said  building  above  the  top  of  the  ground  or 
store  floor,  the  defendant  corporation  has  erected  and  maintained  a  substan- 
tial shed  over  the  side-walk,  and  is  on  the  point  of  erecting  and  maintaining  a 
substantial  shed  over  the  sidewalk  on  the  Broadway  side  of  the  said  building ; 
that  the  said  sheds  are  for  the  purpose  of  protecting  the  building  and  the 
occupants  thereof  and  for  the  safeguarding  of  other  persons  and  property/' 

The  sidewalk  structure  covers  the  entire  sidewalk  from  the  curb  to 
the  house  line  and  the  upper  part  thereof  is  a  solid  flooring  and  is  con- 
structed pursuant  to  the  requirements  of  section  191  of  the  Building 
Code  of  the  City  of  New  York.  Plaintiff  promptly  protested  against 
the  invasion  of  his  rights  consequent  upon  the  alterations,  but  the  de- 
fendant nevertheless  proceeded  with  the  work.  It  appears  that  the 
plaintiff  is  a  distributor  and  dealer  of  three  different  makes  of  auto- 
mobiles, pursuant  to  contracts  made  with  three  separate  firms,  known 
as  the  Kissel  Motor  Car  Company,  the  Grant  Motor  Company,  and  the 
Anderson  Motor  Company.  Under  the  terms  of  the  several  contracts, 
the  aggregate  number  of  automobiles  which  plaintiff  is  obligated  to 
purchase  is  in  excess  of  100  cars  per  month,  which  at  retail  represents 
the  sum  of  $266,000.  It  is  alleged  by  the  plaintiff  that  the  larger  por- 
tion of  the  automobiles  is  sold  at  wholesale,  but  that  very  many  of  the 
cars  are  sold  by  plaintiff  at  retail  at  the  salesroom  in  question. 

It  also  appears  that  both  sides  of  Broadway,  between  Fiftieth  and 
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Sixty-Sixth  streets  are  devoted  almost  entirely  to  the  automobile  trade; 
tliat  plaintiff  has  spent  thousands  of  dollars  to  alter  this  store,  to  make 
it  attractive  and  suitable  for  the  display  of  automobUes;  that  at  all 
times  it  had  on  display  from  4  to  6  automobiles,  so  arranged  that  they 
might  be  favorably  seen  from  the  street;  that  the  plaintiff  and  the 
manufacturers  of  the  automobiles  extensively  advertised  the  sale  of 
their  cars  in  connection  with  the  store  of  the  plaintiff,  and  that  the 
overhead  expenses  for  this  salesroom  is  over  $100,000  per  year,  and 
that  plaintiff  has  no  other  salesroom. 

To  my  mind  there  cannot  be  the  slightest  doubt  that  the  alteration 
complained  of  is  in  violation  of  the  covenant  of  quiet  enjoyment  in 
the  lease.  The  provision  in  the  lease  that  no  compensation  ma^  be 
claimed  by  the  lessee  "by  reason  of  inconvenience  or  annoyance  arising 
from  anything  that  may  be  done  in  repairing  or  protecting  the  building, 
however  the  necessity  may  occur,"  has  no  application  whatever  to  the 
facts  in  this  case.  This  is  not  a  case  of  "repair"  or  a  "protection  of 
the  building."  It  is  a  voluntary  alteration  of  the  building,  undertaken 
solely  for  die  benefit  of  the  landlord.  The  circumstance  that  in  doing 
this  work  it  is  necessarily  obliged  to  comply  with  the  city  ordinance 
does  not  make  the  alteration  a  matter  of  necessity. 

In  Lindwall  v.  May,  HI  App.  Div.  457,  458,  97  N.  Y.  Supp.  821, 
the  court  recognized  the  rule  as  laid  down  in  Taylof*  on  Landlord  and 
Tenant  (9th  Ed.)  §  309-a,  which  reads  as  follows: 

"An  act  which  disturbs  the  lessee's  possession,  if  necessary,  although  done 
ostensibly  under  the  direction  of  the  law,  may  amount  to  an  eviction.  Thus, 
if  the  lessor  of  a  room  In  a  building  in  a  city,  having  notice  from  the  in- 
spector of  buildings  in  that  city  that  the  buUding  is  deemed  by  him  unsafe, 
takes  down  the  building  unnecessarily,  when  he  might  cause  It  to  be  made 
safe,  as  authorized  by  the  statute  to  do,  without  taking  it  down  or  disturbing 
the  lessor's  possession;  this  is  a  breach  of  the  covenant.  In  such  a  case,  it 
will  be  a  question  of  fact  whether  the  faking  down  of  the  building  was  nec- 
essary." 

The  court  also  recognized  the  law  as  laid  down  in  Kansas  Invest-* 
ment  Co.  v.  Carter,  160  Mass.  421,  at  page  430,  36  N.  E.  at  page  63, 
in  which  the  court  said : 

"The  lease  to  the  plaintiff  contained  an  express  covenant  that  the  plaintiff 
'shall  peaceably  hold  and  enjoy  the  said  rented  premises  without  hindrance 
or  interruption  by  the  said  lessors  or  any  person  or  persons  whomsoever.' 
This  covenant  bound  the  lessors  not  to  do  any  unnecessary  thing  to  disturb 
the  possession  of  the  lessee.  If  it  was  necessary  to  take  down  the  building  for 
reasons  of  safety,  then  it  might  be  taken  down.  But  1}  the  building  could  be 
made  safe  and  secure  without  taking  it  down,  and  without  disturbing  the 
possession  of  the  lessee,  then  the  lessors  would  violate  the  lessee's  rights  by 
taking  it  down.  The  right  of  election  as  to  the  mode  of  obeying  the  require- 
ment of  the  statute,  so  far  as  the  lessee's  rights  are  concerned,  was  limited  by 
the  covenant  in  the  lease.  If  the  buUdlng  was  taken  down  without  necessity, 
then  the  lessors  are  responsible." 

In  the  case  at  bar  there  was  no  necessity  for  the  alterations,  and 
hence  plaintiff's  obligation  to  do  the  work  in  compliance  with  the  pro- 
visions of  the  Building  Code  may  not  be  urged  as  the  reason  for  vio- 
lating the  covenant  of  quiet  enjoyment.  The  plaintiff  was  entitled  to 
the  benefit  of  light,  air,  and  access,  as  well  as  the  incidental  advantagcif 
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of  its  show  windows,  which  the  defendant  deliberately  has  taken  from 
the  plaintiff,  and  threatens  still  further  to  take  from  it.  As  to  de- 
fendant's contention  that  the  plaintiff  has  an  adequate  remedy  at  law 
for  damages,  it  suffices  to  say  that  plaintiff  cannot  in  a  case  like  this  be 
expected  to  show  what  damages  he  actually  sustained  by  reason  of 
the  defendant's  illegal  acts.  It  would  be  necessary  for  him  to  prove 
what  sales  he  would  be  deprived  of,  a  fact  which  would  be  practically 
impossible  for  him  to  establish,  based  as  it  necessarily  must  be  upon 
speculation  and  consequent  uncertainty. 

In  McAdam  on  Landlord  and  Tenant  (4th  Ed.)  vol.  1,  p.  434,  it  is 
said: 

"As  between  the  vendor  and  vendee  the  rule  that  there  cannot  be  a  breach 
of  covenant  lor  quiet  enjoyment  without  an  eviction  is  a  reasonable  one. 
But  as  between  landlord  and  tenant,  where  as  a  matter  of  t&dt  the  landlord 
by  his  acts  materially  affects  the  enjoyment  of  the  demised  premises,  the 
English  decisions,  which  give  the  lessee  damages  for  breach  of  the  covenant, 
though  he  may  not  be  evicted,  seem  to  establish  a  Juster  rule  than  that  toL- 
lowed  in  New  York." 

If  the  learned  author  means  thereby  that  no  claim  for  damages  un- 
der the  circumstances  here  existing  could  be  recoverable,  that  would 
be  a  further  answer  to  the  defendant's  contention  that  the  plaintiff 
has  an  adequate  remedy  at  law. 

Defendant  relies  upon  Gerken  v.  Hall,  65  App.  Div.  16,  71  N.  Y. 
Supp.  753,  72  N.  Y.  Supp.  1104.  In  that  case  the  landlord  had  erect- 
ed a  wooden  bridge  or  structure  in  front  of  the  demised  premises  oc- 
cupied by  plaintiff  as  a  first-class  cafe  and  barroom.  It  appeared  in 
that  case  that  defendant  claimed: 

"That  the  plaintiff  was  informed  of  the  proposed  alteration  before  making 
the  lease,  and  of  the  nature  and  character  of  the  structures  of  which  he  now 
complains." 

We  have  thus  two  distinguishing  features:  First,  that  the  struc- 
*  ture  in  that  case  was  not  of  the  same  character  as  that  here  appear- 
ing, and  that  it  was  there  denied  by  the  defendant  that  the  bridge  had 
the  effect  of  depriving  the  lessee  of  light  and  air,  as  alleged  by  the 
plaintiff ;  and,  secondly,  that  the  plaintiff  in  the  Gerken  Case  was  ap- 
prised of  the  proposed  alteration  when  he  negotiated  the  lease,  a  situ- 
ation which  does  not  here ^ exist.  The  majority  of  the  court  might 
well  have  rested  its  conclusion  upon  the  distinguishing  features  to 
which  reference  has  been  made.  Be  that  as  it  may,  however,  the  dis- 
senting opinion  of  Mr.  Justice  Van  Brunt  in  that  case,  if  not  there 
available,  forcibly  expresses  the  view  of  the  law  as  applicable  to  the 
facts  in"  the  instant  case.  I  quote  the  following  appropriate  portions 
of  the  opinion  (65  App.  Div.  at  pages  18,  19,  72  N.  Y.  Supp.  at  page 
1104): 

"If  the  rule  adopted  in  this  case  is  to  prevail,  tenants  have  no  protection 
whatever  against  aggressions  of  their  landlords,  when  such  landlords  have 
the  ability  to  respond  to  any  judgment  which  may  be  recovered  in  an  action 
at  law.  This  is  the  first  time  in  the  history  of  jurisprudence  in  this  state,  so 
far  as  I  have  been  able  to  learn,  that  a  covenant  for  quiet  enjoyment  has 
been  deliberately  violated  by  a  landlord,  and  no  protection  has  been  afforded 
to  the  tenant,  except  his  right  to  bring  an  action  for  damages.    Cases  are 
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cited  where  the  courts  have  remitted  a  landlord  to  his  action  tor  damages, 
where  he  has  sought  to  enforce  a  restrictive  covenant  against  the  use  of  the 
premises.  But  none  can  be  found  where  the  landlord  has  threatened  to  and 
is  deliberately  violating  his  covenant  of  quiet  enjoyment  of  the  premises 
leased  and  the  tenant  has  not  been  afforded  any  protection. 

**It  is  said  that  the  maintenance  of  an  injunction,  under  circumstances  dis- 
closed in  this  case,  would  seem  to  work  greater  hardship  to  the  landlord 
than  a  vacation  of  it  would  to  the  tenatit  In  other  words,  notwithstanding 
that  the  landlord  deliberately  violates  his  covenant  of  quiet  enjoyment,  be- 
cause by  such  violation  he  may  gain -greater  advantages  than  the  damage  he 
does  to  his  tenant,  therefore  the  tenant  is  not  to  be  protected.  It  seems  to 
me  that  this  is  a  dangerous  doctrine.    •    ^    • 

"The  landlord  has  a  big  building,  which  he  desires  to  improve.  The  tenant 
has  but  a  small  portion  of  that  building,  'fhe  landlord's  interests  are  great, 
and  the  tenant's  small;  but  the  small  interest  of  the  tenant  is  entitled  to 
the  same  protection  of  the  law  as  the  large  interest  of  (he  landlord.'* 

As  to  the  point  made  by  the  respondent  that  the  issuance  of  an  in- 
junction would  work  a  greater  hardship  upon  the  defendant  than  the 
refusal  to  grant  one  would  upon  the  plaintiff,  it  suffices  to  say  that  this 
is  a  situation  which  the  defendant  deliberately  created,  and  whatever 
loss  may  flow  by  reason  of  an  injunction  is  due  to  defendant's  disre-^ 
gard  of  plaintiff's  rights  under  the  covenants  of  the  lease. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  for  an  injunction  pendente  lite  should  be  granted 


(1»3  App.  Div.  951) 

FOREIGN  PRODUCTS  CO^  Inc^  v.  C.  C.  MENGEL  &  BRO.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    October  29,  1920. > 

Corporations  ^=»668(5) — ^Process  cannot  be  served  on  agc^  merely  taking 
wders  in  New  Ywek  for  foreign  corporation. 

Where  a  foreign  corporation  maintained  an  agent  in  New  York  City 
as  Eastern  representative,  whose  sole  duty  was  to  take  orders  to  be 
passed  on  by  the  home  office,  no  merchandise  being  kept  within  this 
state,  service  of  process  on  such  agent  will  not  bind  the  corporation,  un- 
der Code  Civ.  Proc.  S  432. 

Action  by  the  Foreign  Products  Company,  Incorporated,  against  the 
C.  C.  Mengel  &  Bro.  Company.  From  an  order  denying  a  motion  to 
set  aside  service  of  summons,  defendant  appeals.    Reversed. 

Summons  was  served  on  Coleman  R.  Curtis,  managing  agent  of  defendant, 
a  corporation  organised  under  the  laws  of  Kentucky.  Defendant  moved  to 
set  aside  service  of  summonSr  on  the  ground  that  service  did  not  comply  with 
Code  Civ.  Proc.  §  432,  which  motion  was  denied  by  the  court  in  words 
following:  "Upon  the  foregoing  papers  this  motion  is  denied.  See  affidavit 
of  Coleman  R.  Curtis." 

The  affidavit  of  Coleman  R.  Curtis  showed  the  following  facts:  That  de- 
ponent was  In  the  employ  of  defendant  corporation  as  a  general  Eastern 
representative,  whose  duties  were  those  of  a  salesman  required  to  sell  the 
company's  products,  and,  for  purposes. of  convenience,  maintains  an  office  in 
New  York  City,  though  all  orders  procured  by  him  were  forwarded  to  the 
home  office  of  the  company  in  Kentucky  and  are  taken  lj>y  him  subj^t,  to  con- 
flnnation  ^y  the  home  office ;  that  his  salary,  rent,  and  office  f xpense^  were 
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all  paid  from  the  home  office,  and  the  corporation  maintains  no  stock  of  mer- 
chandise within  the  state  of  New  York,  and  all  orders  obtained  by  him  are 
filled  at  LoolsTille  and  shipped  from  there. 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disbursements, 
and  motion  granted,  with  $10  costs,  on  the  authority  of  Beck  v.  North 
Packing  &  Provision  Co.,  159  App.  Div.  418,  144  N.  Y.  Supp.  602. 
Order  filed. 


BOT  REALTY  CO.  ▼.  B.  ALTMAN  ft  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    November  12, 1920.) 

1.  Evidenee  ^==>11— Judicial  notiee  of  World  War. 

The  courts  wiU  take  judicial  notice  that  in  Jane,  1915,  the  great  pow- 
ers of  the  world  were  engaged  in  a  war  which  unsettled  conditions,  that 
transportation  in  the  United  States  was  crippled,  that  the  manufacture 
of  many  articles  was  practicaUy  stopped,  and  that  importation  was  prac- 
tically impossible. 

2.  Sales  ^s>85  (2) -^Contract  held  conditioned  on  defendant's  ability  to  per- 

fwm. 

A  contract  in  1915  for  the  sale  of  linens,  for  delivery  as  soon  as  possible, 
heldf  in  view  of  the  existing  World  War,  conditioned  on  the  seller's  abil- 
ity to  perform,  and,  to  recover  for  a  breach  of  the  contract,  the  buyer 
must  allege  and  prove  possibility  of  performance. 

3.  Sales  <d=»411— Complaint  not  alleging  defendant's  ability  to  perfonn  m- 

suffident. 

In  action  for  breach  of  contract  to  sell  linens,  the  complaint,  which 
merely  alleged  that  defendant  refused  and  neglected  to  perform,  but 
did  not  aver  ability,  is  insufficient ;  the  contract,  in  view  of  the  existing 
war,  being  conditioned  thereon,  so  demurrer  will  be  sustained. 

Clarke,  P.  J.,  and  Page,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Roy  Realty  Company  against  B.  Altman  &  Co.  From 
an  order  overruling  a  demurrer  to  the  complaint,  and  giving  leave  to 
answer,  defendant  appeals.  Reversed,  and  demurrer  sustained,  with 
leave  to  plaintiff  to  amend. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  PAGE,  JJ- 

S.  Hanford,  of  New  York  City,  for  appellant, 

Edward  S.  Clinch,  of  New  York  City,  for  respondent 

SMITH,  J.  [1,  2]  This  contract  was  made  upon  June  1,  1915.  At 
the  time  that  it  was  made,  all  of  the  great  powers  were  engaged  in  war. 
The  situation  was  such  that  at  any  time  our  country,  the  United.  States, 
might  be  involved  in  the  same  war.  Trade  conditions  were  in  an  ex- 
tremely unsettled  state.  Importation  was  practically  impossible. 
Transportation  in  this  country  was  crippled,  and  the  manufacture  of 
many  articles  in  this  country  was  either  stopped,  or  seriously  limited, 
by  these  unsettled  conditions.  Of  these  facts  the  court  will  take  judicial 
notice.  They  are  matters  of  common  knowledge.  This  contract,  read 
in  the  light  of  these  existing  conditions,  ran  only  mean  that  the  f ulfiU- 
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ment  of  this  contract  was  conditional  upon  the  possibility  of  the  defend* 
ant's  securing  merchandise  which  it  agreed  to  sell.  Under  this  con- 
struction the  plaintiff  cannot  recover,  without  showing  that  it  was  pos- 
sible for  the  defendant  to  procure  the  linens  for  which  the  contract 
called.  Whidiever  party  may  have  the  burden  of  first  introducing  evi- 
dence as  to  the  possibility  or  nonpossibility  of  the  performance  of  the 
contract,  the  burden  ultimately  rests  upon  the  plaintiflf  to  show  that  the 
contract  was  possible  of  fulfillment  before  suit  was  brought,  and  with 
that  burden  the  plaintiff's  cause  of  action  is  incomplete,  without  an  al- 
legation to  that  effect 

[3]  The  allegation  of  the  defendant's  refusal  to  perform  its  contract 
before  the  commencement  of  the  action  is  not  an  allegation  of  the 
breach  of  the  contract,  unless  it  were  possible  for  the  def aodant  to  have 
performed  at  the  time  of  the  refusal. 

The  cases  cited  in  the  opinion  of  Mr.  Justice  PAGE  are  cases  that 
apply  to  trade  under  normal  conditions,  and  are  not  applicable  to  con- 
ditions existing  at  the  time  of  the  making  of  this  contract 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  th^  demurrer  sustained,  with  $10  costs,  with  leave  to  the 
plaintiff  to  serve  an  amended  complaint  on  payment  of  said  costs. 

LAUGHLIN,  J.,  concurs. 
DOWLING,  J.,  concurs  in  result. 

PAGE,  J.  (dissenting).  The  action  is  brought  to  recover  as  damages 
the  difference  between  the  contract  price  and  the  market  value  for  fail- 
ure to  deliver  certain  goods  purchased  by  the  "Hotel  Seville"  from  the 
defendant  The  contract  for  the  sale  of  these  goods  was  entered  into 
on  June  1,  1915,  and  provided  for  "delivery — ^as  soon  as  possible." 
The  plaintiff  alleges  the  assignment  of  the  contract  to  it,  and  the  as- 
sumption on  its  part  of  all  the  terms  and  conditions  of  the  contract  on 
the  part  of  the  Hotel  Seville  "to  be  performed" ;  that,  though  more  than 
a  reasonable  time  for  the  delivery  had  elapsed,  defendant  has  neglected, 
and  op  the  Sth  day  of  January,  1920,  refused,  and  still  neglects  and  re- 
fuses, to  perform  the  conditions  of  said  contract  on  its  part  to  be  per- 
formed. 

The  defendant  demurs,  on  the  ground  of  insufficiency,  upon  the  the- 
ory that  the  defendant!s  obligation  under  the  contract  was  conditional, 
and  that  plaintiff  shoiiM  have  alleged  facts  which  tended  to  show  that 
it.  was  possible  for  the  defendant  to  make  delivery.  This  position  is  in 
my  opinion  untenable.  The  words  used  were  not  "delivery  if  possible," 
or  "when  possible,"  in  which  case  there  would  be  an  uncertain  event  or 
contingency,  on  the  happening  of  which  the  contract  depended,  with  no 
promise  that  the  event  should  happen,  and  therefore  the  contract  would 
be  conditional  upon  the  happening  of  the  contingency.  That  was  the 
principle  applied  in  Work  v.  Beach,  12  N.  Y.  Supp.  16,  and  59  Hun, 
625, 13  N.  Y.  Supp.  678,  and  129  N.  Y.  651,  29  N.  E.  1028,  relied  upon 
by  the  appellant.  The  agreement  in  that  case  was  to  pay  "when  I 
shall  be  able  to  do  so."  The  contract  was  conditioned  upon  the  contin- 
gency of  future  ability  to  pay.   Therefore,  to  show  the  existence  of  the 
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cause  of  action,  it  was  necessary  to  show  that  the  contingency  or  ever^^ 
upon  which  the  contract  depended  had  happened;  i.  e.,  that  the  defend- 
ant was  then  able  to  pay. 

But  when  the  contract  provides  for  deUvery  "as  soon  as  possible," 
it  is  the  specification  of  a  time  within  which  the  contract  must  be  per- 
formed on  the  part  of  the  seller.  There  is  no  uncertain  event  or  contin- 
gency, on  the  happening  of  which  the  contract  depends.  The  phrase 
"as  soon  as  possible"  has  a  definite  legal  meaning.  It  implies  a  speedier 
performance  than  "within  a  reasonable  time."  Sentenne  v.  Kelly,  59 
Hun,  512,  515,  13  N.  Y.  Supp.  529;  Nat.  Cash  Register  v.  McCann,  80 
Misc.  Rep.  165,  140  N.  Y.  Supp.  916,  affirmed  160  App.  Div.  912,  145 
N.  Y.  Supp.  1135.  Therefore,  when  the  plaintiff  alleged  that  more 
than  a  reasonable  time  for  the  delivery  has  elapsed,  that  defendant  has 
neglected,  and  4y2  years  after  the  date  of  the  sale  refused,  and  still 
neglects  and  refuses,  to  make  delivery,  he  has  alleged  facts  sufficient, 
and  tending^  to  show  seller's  default. 

If  there  were  statements  made,  or  surrounding  circumstances,  that 
would  tend  to  show  that  the  words  were  used  with  a  different  mean- 
ing, which  would  tend  to  disprove  his  default,  and  that  the  words  were 
so  used  within  the  mutual  understanding  of  the  parties,  the  defendant 
<:an  set  them  forth  in  his  answer. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

CLARKE,  P.  J.,  concurs. 


J.  WOLKIND  A  CO.,  Ine.,  v.  R.  A  W.  CLOAK  A  SUIT  CO. 

(Sapreme  Court,  Appellate  Term,  nrst  Department.    November  16,  1920.) 

L  Sales  «=»359 (3)— Evidence  held  not  to  prove  trayer^s  agreement  to  pay 
government  tax. 

In  seller *s  action  for  balance  of  purchase  price,  evidence  held  not  to 
prove  that  buyer  agreed  to  pay  the  tax  due  the  government. 

t.  Sales  4=»188 — ^Buyers  not  entitled  to  diseoont,  notwithstanding  tiielr  de- 
duction thereof. 

Where  buyer  did  not  conform  to  the  terms  of  a  contract  entitling  it  to 
a  discount,  the  mere  fact  that  it  deducted  the  amount  of  the  discount  in 
paying  the  bills  from  time  to  time  did  not  give  it  a  right  to  such  discount. 

Appeal  from  Municipal  Court,  Borough  of  ^Manhattan,  Ninth  Dis- 
trict. 

Action  by  J.  Wolkind  &  Co.,  Incorporated,  against  the  R.  &  W. 
Cloak  &  Suit  Company.  Judgment  for  plaintiff  after  a  trial  without 
a  jury,  and  defendant  appeals.    Affirmed,  as  modified. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Myron  Krieger,  of  New  York  City,  for  appellant. 
Drechsler,  Orenstein  &  Leff,  of  New  York  City  (Max  Leff,  of  New 
York  City,  of  counsel),  for  respondent. 

^soFor  oUier  cases  see  same  topic  A  KBY-NUMBBR  hLSU  Key-Nmnberred  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)      J.  WOLKIND  A  CO.  V.  R.  A  W*  CliOAK  A  SUIT  00.  ^61 

(184  N.T.S.) 

BIJUR,  J.  Plaintiff  sues  for  the  balance  of  the  purchase  price 
due  under  a1:ontract.  Plaintiff  claims  that  it  sold  to  defendant  fur 
collars  to  the  amount  of  $5,638.47,  on  which  there  has  been  paid  on 
account  $4,955.79.  The  difference  consists  of  two  items,  in  part  the 
10  per  cent,  tax  due  the  government,  which  plaintiff  claims  defendant 
agreed  to  pay,  and  in  part  a  7  per  cent  discount,  to  which  defendant 
claims  it  was  entitled. 

The  testimony  of  plaintiff's  salesman,  who  effected  the  transaction, 
is  that  he  made  the  sale  at  the  price  specified  in  a  personal  interview 
with  Mr.  Werblin,  who  represented  the  defendant  with  the  under- 
standing that  defendant  might  deduct  the  discount  of  7  per  cent,  for 
payments  within  10  days  after  delivery  of  the  goods  from  time  to  time. 
This  interview  took  place  early  in  May,  1919.  This  witness  did  not 
refer  to  the  subject  of  the  government  tax,  and  says  that  he  did  not 
discuss  it  until  June  27th,  after  a  large  part  of  the  deliveries  had 
been  made,  when  he  brought  to  Mr.  Werblin  a  bill  for  $392.42,  the 
amount  of  this  tax.  He  concedes  that  Werblin  never  promised  to  him 
.to  pay  the  tax. 

Plaintiff's  president,  Wolkind,  says  that,  after  learning  from  the 
salesman  of  the  negotiations  with  Mr.  Werblin,  he  called  Werblin 
up  on  the  telephone,  and  Werblin  agreed  to  pay  the  tax,  and  on  that 
promise  Wolkind  took  the  order.  Plaintiff  has  no  note,  memorandum, 
or  entry  in  its  books  of  this  transaction  or  its  terms.  It  sent  over  a 
dozen  bills  to  defendant  from  time  to  time,  accompanying  shipments 
of  the  collars,  and  in  no  one  of  them  is  there  the  slightest  reference 
to  the  government  tax.  After  the  bill  of  June  27th,"which  covered 
only  the  government  tax,  the  defendant  on  July  15th,  made  out  a  state- 
ment, which  it  sent  to  plaintiff,  showing  the  condition  of  the  account 
to  date,  making  no  reference  to  the  government  tax,  and  indicating  a 
balance  of  $711.54  due  plaintiff,  for  which  it  inclosed  its  check,  which 
was  tliereon  accepted  and  deposited  by  the  plaintiff. 

Mr.  Werblin,  on  the  other  hand,  and  his  bookkeeper,  who  over- 
heard the  conversation,  say  that  plaintiff's  salesman  distinctly  and  ex- 
pressly said  that  plaintiff  would  pay  the  government  tax,  and  that 
defendant  in  the  usual  course  of  its  business  made  an  entry  to  that 
effect  in  its  books,  and  sent  plaintiff  a  confirmatory  order  to  that  effect 
on  May  9th,  a  day  or  two  after  the  agreement  was  entered  into.  Plain- 
tiff denied  receiving  this  confirmation,  although  plaintiff's  bookkeeper 
conceded  that  her  usual  course  was  to  make  no  memorandum  of  orders 
received  and  no  entry  on  plaintiff's  books,  but  to  await  and  keep  the 
memorandum  of  confirmation  received  from  customers.  Mr.  Werb- 
lin denied  the  conversation  over  the  telephone  with  Mr.  Wolkind, 
and  V^olkind,  on  cross-examination,  admitted  that  he  had  never  met 
Mr.  Werblin  before  he  saw  him  in  court,  and  never  had  any  dealings 
with  him  before  the  transaction  at  issue,  and  never  was  in  defend- 
ant's office. 

[1]  Under  these  circumstances,  the  gross  improbability  of  the  trans- 
action having  occurred  as  Wolkind  testified  is  apparent.  .Co\ipJed, 
however,  with  the  documentary  evidence,  the  conclusion  is  irresistible 
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that  the  contract  was  as  testified  to  by  defendant  and  by  plaintiff's 
salesmen  on  its  behalf,  and  that  the  bill  of  July  27th  was  a  mere  after- 
thought, which  cannot  support  plaintiff's  claim  here  advanced. 

[2]  On  the  other  hand,  the  entries  regarding  the  discount  are  so 
inconsistent  and  contradictory  on  both  sides  that  it  is  difficult  to  reach 
any  conclusion  as  to  the  exact  terms.  The,  outstanding  fact,  how- 
ever, is  that  defendant,  whatever  the  terms  of  the  discount  were,  never 
conformed  to  the  terms,  arid  therefore  never  was  entitled  to  them,  and 
the  mere  fact  that  it  deducted  the  amount  in  pa3ring  the  bills  from 
time  to  time  ^ves  it  no  right  it  did  not  possess  before. 

The  judgment  entered  below  must  therefore  be  modified,  by  deduct- 
ing therefrom  the  amoimt  of  the  tax  items,  and  thereby  reducing  the 
same  to  the  amount  of  the  discounts  alone — i.  e.,  $166.46 — ^with  ap- 
propriate costs  in  the  court  below,  and.  as  so  modified,  affirmed,  with 
$10  costs  of  this  appeal  to  appellant.    All  concur. 


(113  Misc.  Rep.  329) 

GLTNN  V.  HYDE-mUBPHT  CO. 

(Supreme  Ooart,  Appellate  Teim,  First  Department    October  22,  1920.) 

1.  Corporations  <e=>668(4)— Cause  of  aedon  held  to  arise  In  state. 

Where,  by  an  interchange  of  letters,  defendant  undertook  to  manu- 
facture at  its  factory  in  a  foreign  state  certain  goods  for  plaintiff,  and 
thereafter  defendant  by  mail  repudiated  its  contract,  the  breach  occurred 
In  New  York,  the  mails  being  defendant's  agent ;  hence  the  cause  of  action 
arose  within  the  state  of  New  York,  so  that  service  could  be  made  on  de- 
fendant's agent  therein,  pursuant  to  Code  Civ.  Proc  S  432,  subd.  3. 

2.  Corporations  €=»668(  15)  ^-Corporation  held  doii^  biisliieBS  in  state,  so 

thai  serviee  mlglit  be  had  on  agent  in  charge  of  sales  force. 

Where  a  corporation  maintained  a  permanent  sales  force  in  New  York 
to  solicit  and  forward  orders  to  be  filled  at  its  factory  in  Pennsylvania, 
and  the  office  was  under  its  name,  etc.,  it  must  be  deemed  doing  business 
within  the  state,  so  that  service  of  process  on  account  of  a  cause  of  ac- 
tion arising  in  the  state  might  be  had  on  the  agent  in  charge  of  the 
sales  force,  pursuant  to  Code  Civ.  Proc.  S  432,  subd.  3. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  John  J.  Glynn,  as  trustee  in  bankruptcy  of  the  estate  of 
the  John  H.  Parker  Company,  bankrupt,  against  the  Hyde-Murphy 
Company.  From  an  order  granting  defendant's  motion  to  set  aside  the 
service  of  summons  and  complaint,  plaintiff  appeals.    Order  reversed. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,*  and 
WAGNER,  JJ. 

Walter  E.  Godfrey,  of  New  York  City,  for  appellant. 

Stover,  Hall,  Cunningham  &  Bevier,  of  New  York  City  (John  H. 
Jackson,  of  New  York  City,  of  counsel),  for  respondent. 

WAGNER,  J.  The  defendant,  a  foreign  corporation,  whose  agent 
was  served  in  this  city,  moved  to  set  aside  the  service  of  a  summons  and 
complaint  on  the  grounds  that,  because  it  had  no  property  in  this  state 
and  the  cause  of  action  did  not  arise  here,  service  on  a  managing  agent 

^s»For  other  cases  see  same  topic  A  KET-NX7MBBR  in  aU  Kejr-Numbered  Digests  A  Indexes 
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was  unjustified  under  the  Code,  and  that  defendant  coiporation  was  not 
doing  business  within  the  state.  The  challenge  to  the  jurisdiction  was 
sustained,  resulting  in  the  order  appealed  from. 

Section  432,  subd.  3,  of  the  Code  of  Civil  Procedure,  reads : 

''If  such  a  designation  is  not  in  force  or  if  neither  the  person  designated, 
nor  an  officer  specified  in  subdivision  first  of  this  section,  can  be  found  with 
due  diligence,  and  the  corporation  has  property  within  the  state,  or  the  cause 
of  action  arose  therein;  to  the  cashier  a  director,  or  a  managing  agent  of 
the  corporation  within  tJSe  state." 

[1]  It  appears  that  the  plaintiflf,  in  New  York,  made  a  contract  by 
interchange  of  letters,  whereby  defendant  undertook  to  manufacture 
at  its  factory  in  Ridgeway,  Pa.,  and  deliver  materials  to  plaintiflf  f .  o.  b. 
Youngstown,  Ohio.  At  a  subsequent  time,  by  letter  sent  from  Ridge- 
way, Pa.,  to  the  plaintiff  in  New  York,  defendant  repudiated  further 
performance  of  the  contract  and  canceled  the  same.  Having  been  sent 
by  mail,  the  carrier  was  but  defendant's  agent,  and  it  was  necessary, 
in  order  to  repudiate  the  contract,  to  have  such  notice  reach  the  plain- 
tiff. Under  the  circumstances,  the  breach  of  the  contract  occurred  in 
this  state,  and  the  cause  of  action  theref  of  e  arose  within  the  jurisdiction 
of  our  courts. 

Defendant's  reliance  upon  Wester  v.  Casein  Co.  of  America,  206  N. 
Y.  506, 100  N.  E.  488,  Ann.  Cas.  1914B,  377,  is  misplaced,  for  that  de- 
cision was  placed  upon  the  fact  that  the  plaintiff  there,  in  order  to  put 
an  end  to  a  controversy  which  had  arisen  by  their  own  telegram, 
sought  a  reply,  and  made  the  chosen  means  of  communication  their 
agent  to  receive  it 

[2]  We  think,  furthermore,  that  under  the  authorities  the  moving 
papers  disclose  that  the  defendant  was  doing  business  within  the  state. 
Tauza  v.  Susquehanna  Coal  Co.,  220  N.  Y.  259,  115  N.  E.  915;  Swift 
V.  Matthews,  178  App.  Div.  201,  165  N.  Y.  Supp.  136.  We  think  that 
there  was  a  continuous  and  permanent  course  of  business  transacted  by 
defendant  here.  Agents  here  were  continually  employed  to  solicit  and 
forward  orders  to  defendant,  to  be  filled  in  its  factory  in  Pennsylvania. 
Suydam  was  clearly  the  sales  agent  in  charge  of  the  New  York  office. 
The  defendant's  name  appeared  on  the  door,  its  name  at  said  address 
in  telephone  directory,  its  letter  heads  state  its  New  York  office  address, 
and  its  vice  president  directly  in  one  of  its  letters  referred  to  it.  The 
"fair  measure  of  permanency  and  continuity"  of  activities,  appearing  in 
the  moving  papers,  is  sufficient  to  subject  it  to  the  jurisdiction  of  our 
courts. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  motion 
denied,  with  $10  costs.   All  concur. 
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CHAMBERLIN  v.  CHAMBERUN. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  12,  1920.) 

1«  Divorce  <&^294 — ^After  dismissing  complaint  for  separaiiion,  court  could 
not  award  custody  of  children  to  husband. 

Under  Code  Civ.  Proc.  §§  1766,  1771,  in  a  wife's  action  for  separation, 
the  trial  court  had  no  authority,  after  dismissing  the  complaint  on  the 
ground  the  facts  did  not  establish  the  wife's  right  to  separation,  to 
award  defendant  husband  the  custody  of  children  of  the  marriage,  re- 
lieving ^Im  from  obligation  to  support  plaintiff  wife,  and  to  restrain  her 
from  interfering  with  him. 

2.  Divorce  «@=»297 — Court,  denying  separation,  may  not  award  custody  of  chil- 

dren contrary  to  separation  agreement. 

In  a  wife's  action  for  separation,  the  court  had  no  power,  without 
granting  Judicial  separation,  to  substitute  an  agreement  of  his  drafting 
for  a  prior  one  which  the  parties  had  voluntarily  made  themselves,  pro- 
viding the  wife  should  have  custody  of  the  children,  and  defendant 
should  pay  her  for  their  support  and  education. 

3.  Husband  and  idfe  ^^278(1) — ^Parties  may  agree  to  separa^on  and  make 

provision  for  support  and  custody  of  children. 

Though  no  ground  for  judicial  separation  of  husband  and  wife  exists, 
they  may  agree  to  separate  under  such  terms  as  the  law  permits,  and 
make  such  provision  as  they  deem  advisable  for  the  maintenance,  sup- 
port, and  custody  of  children. 

4.  Husband  and  wife  (d=»279(2) — ^Provision  for  abrogation  In  separation 

agreement  conferred  no  power  on  court  to  disregard  agreement. 

The  fact  that  a  separation  agreement  entered  into  by  husband  and 
wife  provided  that  it  might  b3  abrogated  and  modified  by  any  decree 
in  an  action  for  divorce  brought  by  either  party  conferred  no  jurisdic- 
tion on  the  court  in  the  wife's  action  for  separation  to  abrogate  or  modify 
it,  after  dismissing  the  wife's  complaint  for  insufficiency  of  the  facts. 

5.  Divorce  ^s>297— Court,  In  providing  for  ehlldren,  can  disregard  terms  of 

prior  separation  agreement. 

The  trial  court,  in  judgment  granting  separation  between  husband  and 
wife,  as  incidental  relief  can  make  such  provision  for  maintenance,  sup- 
port, and  custody  of  the  children  as  it  deems  wise,  without  regard  to 
terms  of  a  prior  agreement  between  the  parties. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Amelia  B.  Chamberlin  against  Arthur  B.  Chamberlin. 
Prom  judgment  dismissing  the  complaint  on  the  merits,  and  awarding 
custody  of  the  children  to  defendant,  plaintiff  appeals.    Reversed,  and 
new  trial  ordered. 
..    See,  also,  —  App.  Div.  — ,  185  N.  Y.  Supp.  98. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Gannon,  Seibert  &  Riggs,  of  New  York  City  (Royal  E.  T.  Riggs, 
of  New  York  City,  of  counsel),  for  appellant. 

I.  G.  Frauenthal,  of  New  York  City  (Charles  Weishaupt,  of  New 
York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  action  was  brought  by  the  plaintiff  to  procure  a 
judgment  separating  her  from  the  bed  and  board  of  the  defendant 
forever,  and  for  a  provision  for  the  support  and  maintenance  of  her- 
self and  the  two  children  of  the  parties,  upon  the  ground  of  alleged 
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cruel  and  inhuman  treatment  and  failure  to  support.  The  answer 
denies  the  allegation  of  cruelty,  admits  that  the  plaintiff  has  had  the 
custody  of  the  children  since  September,  1915,  and  alleges  certain 
facts  as  a  defense  and  in  justification  and  prays  for  judgment  dismiss- 
ing the  complaint,  and  that  the  court  give  such  directions  for  the  cus- 
tody, care,  and  education  of  the  children  as  their  interest  may  re- 
quire. The  learned  trial  justice,  after  a  trial  of  the  issues,  granted 
judgment  for  the  defendant  dismissing  the  complaint  upon  the  merits^ 
and  further  gave  to  the  defendant  custody  of  the  children,  and  estab- 
lished elaborate  regulations  for  the  conduct  of  the  plaintiff. 

[1]  The  question  presented  by  this  appeal  is  whether,  in  an  action 
for  a  separation  by  the  wife  against  the  husband,  the  court,  having 
dismissed  the  complaint  upon  3ie  ground  that  the  facts  proved  did 
not  establish  the  wife's  ,right  to  a  decree  of  separation,  may  never- 
theless, by  its  judgment  in  the  action,  award  to  the  defendant  custody 
of  the  children  of  the  marriage,  relieve  the  husband  from  the  obliga- 
tion to  support  the  wife,  and  restrain  her  from  interfering  with  him. 
It  would  seem  too  clear  for  argument  that  affirmative  relief  could  not 
be  granted  to  the  defendant,  unless  he  had  sought  such  relief  by  coun- 
terclaim. Citation  of  authority  for  this  proposition  would  seem  un- 
necessary. The  judgment  in  this  action  practically,  although  not  in 
terms,  grants  the  defendant  a  separation  from  the  plaintiff.  The 
respondent  claims,  however,  that  the  court  was  authorized  by  sections 
1766  and  1771  of  the  Code  of  Civil  Procedure  in  making  provision  for 
the  custody  and  care  of  the  children  of  the  marriage,  notwithstanding 
the  fact  that  no  judgment  of  separation  was  granted.  While  there 
would  seem  to  be  some  justification  for  the  claim,  if  we  consider 
only  the  general  language  of  those  sections,  yet  when  we  take  into 
consideration  the  limitations  on  the  jurisdiction  of  the  court  in  these 
actions,  and  the  construction  that  has  been  given  to  those  sections  and 
the  provisions  of  the  Revised  Statutes  from  which  they  were  derived, 
it  is  clear  that  it  was  not  the  legislative  intent  that  such  relief  should 
be  eiven  on  the  facts  presented  by  this  case. 

In  the  case  of  Davis  v.  Davis,  75  N.  Y,  221,  the  court  at  Special 
Term  had  denied  the  relief  sought  in  so  far  as  it  asked  for  a  decree  of 
separation,  but  did  not  dismiss  the  complaint,  but  directed  judgment 
awarding:  the  custody  of  their  children  to  the  plaintiff,  and  requiring 
the  defendant  to  pay  to  the  plaintiff  a  sum  for  their  support.  In  re- 
versing the  judgment  the  court  said : 

**The  court  was  not  anthorized,  In  this  action,  after  having  denied  judg- 
ment of  separation  to  award  to  the  plalntiif  the  custody  of  the  children  or 
to  make  a  provision  for  their  snpport.  The  general  jurisdiction  which  ap- 
pertains to  the  Supreme  Court,  as  a  court  of  equi^,  to  Interfere  for  the  pro- 
tection of  infants,  •  *  *  cannot  be  invoked  to  sustain  the  judgment  in 
this  case.  In  this  statutory  action  the  power  of  the  court  is  to  be  sought  in 
the  statute  itself,  and  only  such  judgment  can  be  rendered  as  Is  authorized 
thereby." 

And  the  court  further  points  out  that  the  remedy  is  by  habeas  cor- 
pus.   75  N.  Y.  227,  228.    This  case  was  decided  with  respect  to  the 
provision  of  the  Revised  Statutes.    It  was,  however,  applied  to  the 
184N.Y.S.— 30 
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sections  of  the  Code  of  Civil  Procedure,  and  it  was  held  that  an  action 
^ould  not  be  brought  for  maintenance  and  support  without  asking  for 
a  decree  of  separation.  Ramsden  v.  Ramsden,  91  N.  Y.  281,  283. 
This  latter  case  applies  to  the  defendant's  position  in  this  case,  as  he 
merely  asks  for  the  custody  of  the  children  of  the  marriage,  and  not 
for  a  separation.  The  Appellate  Divisions  of  the  Second  and  Fourth 
Departments  have  applied  the  case  of  Davis  v.  Davis,  supra,  to  the 
provisions  of  the  Code  of  Civil  Procedure  (Robinson  v.  Robinson, 
146  App.  Div.  533,  131  N.  Y.  Supp.  260;  Kamman  v.  Kamman,  167 
App.  Piv.  423, 152  N.  Y.  Supp.  579),  and  have  held  that  the  provisions 
in  section  176i5  of  the  Code  of  Civil  Procedure,  that  the  court  may  in 
an  action  for  separation  render  a  judgment  for  the  maintenance  of  the 
wife  and  children,  where,  under  the  circumstances  of  the  case,  such 
judgment  is  proper  without  rendering  a  judgment  of  separation,  apply 
only  where  a  separation  can  be  decreed  upon  the  evidence.  The  learn- 
ed justice  decided  in  the  instant  case  that  the  evidence  was  insufficient 
to  justify  such  a  decree.  The  provision  should  not  have  been  incor- 
porated in  the  judgment. 

[2-5]  Furthermore,  the  parties  had  entered  into  a  separation  agree- 
ment on  December  18,  1915,  which  provided  that  the  plaintiflf  should 
have  custody  of  the  children,  and  that  the  defendant  was  to  pay 
her  $150  monthly  and  an  additional  sum  for  the  education  of  the 
children.  This  agreement  has  not  been  abrogated  or  set  aside,  and  the 
court  in  this  action  had  no  power,  without  granting  a  judicial  separa- 
tion, to  substitute  an  agreement  of  his  drafting  for  that  which  the 
parties  had  voluntarily  made  themselves.  Although  there  may  not 
have  been  grounds  for  a  judicial  separation,  the  parties  may  agree  to 
separate,  under  such  terms  as  the  law  permits,  and  make  such  pro- 
vision as  they  deem  advisable  for  maintenance  and  support  and  cus- 
tody of  the  children.  Stoddard  v.  Stoddard,  187  App.  Div.  258,  267, 
175  N.  Y.  Supp.  636,  affirmed  227  N.  Y.  13,  124  N.  E.  91.  The 
fact  that  this  agreement  provided  that  it  might  be  abrogated  or  modi- 
fied by  any  decree  entered  in  an  action  for  divorce  brought  by  either 
party,  conferred  no  jurisdiction  on  the  court  to  abrogate  or  modify  it 
Stoddard  v.  Stoddard,  supra.  The  court,  in  a  judgment  granting  a 
separation,  could  as  incidental  relief  make  such  provision  for  mainte- 
nance, support,  and  custody  of  the  children  as  it  deemed  wise,  without 
regard  for  the  terms  of  this  agreement. 

Inasmuch  as  the  case  was  tried  upon  an  erroneous  theory  of  what 
was  properly  within  the  issues,  and  thus  evidence  that  was  prejudi- 
cial to  the  plaintiff  was  received,  the  interests  of  justice  require  that 
the  findings  and  judgment  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event 

Settle  order  on  notice.    All  concur. 
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SMS  ▼•  HINDMABSH. 

( Supreme  Court,  Appellate  Term,  First  I>epartment.    Norember  6,  1920.) 

1.  Phyaieians  and  aurgeona  ^=s>18(8)— fivideoeo  held  not  to  anatain  reeovery 

againat  dentiat  for  malpractiee. 

In  action  against  a  dentist  for  malpractice  In  extraction  of  teeth,  al- 
leged to  haye  required  a  SQbseqaent  serioua  operation,  where  there  was 
no  evidence  of  want  of  care  in  extraction  of  the  teeth,  and  where  evi- 
dence showed  that  necessity  for  operation  might  have  been  induced  by 
causes  other  than  any  negligence  of  dentist,  evidence  held  not  to  sustain 
judgment  for  plaintifT,  in  that  it  was  purely  conjectural  as  to  what 
caused  the  necessity  for  the  operation. 

2.  Erldenee  «=>535— Testimoiiy  as  to  X-ray  phofograiih  by  witneaa  not  siiawn 

to  be  expert  hdd  etror. 

In  an  action  against  dentist  for  malpractice  in  extraction  of  teeth,  ad- 
mission of  testimony  of  X-ray  operator  as  to  conditions  and  cause  thereof, 
as  shown  by  X-ray  photograph,  without  evidence  that  operator  was  an 
expert,  held  prejudicial  error. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Ethel  A.  S^s  against  G.  Walter  Hindmarsh.  From  a 
judgment  for  plaintiff  on  a  verdict,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Edward  P.  Mowton,  of  New  York  City,  for  appellant. 
William  M.  KilcuUen,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  action  is  to  recover  damages  against  a  den- 
tist for  malpractice.  We  do  not  consider  it  necessary  to  g^ve  the 
testimony  in  great  detail.  Suffice  it  to  say  that  we  faU  to  &ad  ade- 
quate proof  from  which  any  legitimate  inference  can  be  drawn  show- 
ing sufficient  grounds  upon  which  to  base  the  judgment  in  favor  of  the 
plaintiflf.  There  is  no  claim  made  by  the  plaintiff  that  the  extraction 
of  the  tooth  was  improperly  performed,  or  that  there  was  any  want  of 
care  in  the  use  of  instruments  or  materials,  or  that  any  infection  was 
communicated  to  plaintiff  by  defendant. 

[1]  The  plaintiff  did  not  return  to  the  defendant  for  treatment  or 
instructions  after  the  operation,  although  she  claims  that  she  con- 
tinuously suffered  severe  pains  in  the  region  of  the  extracted  tooth, 
nor  did  she  apply  to  any  other  dentist  or  physician  for  relief  or  treat- 
ment imtil  more  than  six  months  after  her  visit  to  defendant.  It  is 
tmdisputed  that,  when  plaintiff  visited  defendant,  she  had  badly  de- 
cayed and  diseased  teeth,  and  that  such  was  her  condition  when,  six 
months  later,  she  visited  other  dentists  for  treatment.  After  several 
other  teeth  had  been  extracted,  she  was  compelled  to  undergo  quite  a 
serious  operation ;  but  the  testimony  shows  that  the  necessity  therefor 
might  well  have  been  induced  by  causes  other  than  those  ascribed  to 
the  defendant,  and  not  from  his  failure  to  properly  treat  or  advise  the 
plaintiff.    That  the  operation  was  the  result  of  any  act  of  omission  or 
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commission  on  the  part  of  the  defendant  is  purely  conjectural,  and 
not  supported  by  testimony  from  which  a  legitimate  inference  to  that 
effect  can  be  drawn.  There  is  no  evidence  that  the  want  of  care  on 
the  part  of  the  defendant  brought  about  the  subsequent  condition  of 
the  plaintiff,  or  that  he  did  not  give  to  the  case  all  the  care  and  skill 
that  the  situation  required  of  him. 

r2]  We  need  but  to  refer  to  one  error,  which  alone  requires  a  re- 
versal. Some  seven  months  after  the  defendant  extracted  the  tooth 
for  the  plaintiff,  she  went  to*an  X-ray  operator.  Although  this  opera- 
tor did  not  qualify  as  an  expert  dentist,  he  was  allowed  to  testify, 
over  defendant's  objection  and  exception,  that  his  X-ray  photograph 
showed  "the  breakinsr  awav  of  the  bone  leading  into  the  'antrim*  ad- 
jacent to  the  second  molar,"  the  tooth  extracted  by  defendant,  which 
was  the  immediate  cause  of  the  necessity  for  the  operation  in  question. 
Furthermore,  he  was  permitted  to  say,  in  answer  to  the  question 
whether  the  opening  in  the  "antrim"  was  broug:ht  about  by  injury  or 
disease,  that  it  was  made  by  "breaking  away  of  the  bone."  This  cer- 
tainly was  prejudicial  to  defendant. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


LAMMERS  et  al  ▼.  WICEES. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  15,  1920.) 

Appeal  and  error  ^=»781(4)— Appeal  involving  propriety  of  stay  dismissed, 
aftpf  tennlnation  of  stay. 

Where  landlord  appealed  from  final  order  In  summary  proceeding,  ob- 
jecting to  stay  granted  under  Laws  1920,  c.  137,  |§  8,  4,  the  court?  in  de- 
ciding case  after  termination  of  stay,  will  dismiss  appeal,  without  costs 
to  either  party ;  the  question  as  to  stay  being  merely  academic. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Summar}r  proceeding  by  William  H.  Lammers  and  another,  as  land- 
lords, against  Edward  M.  Wickes,  as  tenant.  From  a  final  order,  made 
May  6,  1920,  in  which  the  execution  of  the  warrant  was  stayed  until 
September  1,  1920,  the  landlords  appeal,  objecting  to  such  stay.  Ap- 
peal dismissed. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

George  A.  Honnecker,  of  New  York  City,  for  appellants. 
Owen  S.  M.  Tierney,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  stay  herein  appears  to  have  been  granted  pur- 
suant to  the  authority  vested  in  the  court  by  sections  3  and  4  of  chap- 
ter 137  of  the  Laws  of  1920.  No  evidence  appears  in  the  record 
upon  which  the  discretion  of  the  court  in  the  premises  could  have 
been  exercised.     But  since  the  stay  expired  on  September  1st,  the 
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question  presented' serins  to  be  entirely  academic,  and  it  appears  to, 
us  that  the  only  practical  disposition  of  the  case  is  to  dismiss  thie  ap- 
peal, without  costs  to  either  party  as  against  the  other. 


WAITT  INVESTING  CO^  Ine^  ▼.  BOBBINS. 

(Supreme  Court,  Appellate  Dlvlsiou,  First  Department    November  12,  1920.) 

SQbmissloii  of  eonlroveisy  ^s»16— Will  be  dismiflflecL  where  agreed  statement 
is  insuffieieot. 

Submission  of  controversy  will  be  dismissed,  there  not  being  a  suffi- 
cient statement  of  facts  on  which  to  determine  the  question  of  law 
sought  to  be  tsubmitted,  as  no  other  facts  than  those  agreed  on  can  be 
assumed  or  inferred. 

.  Submission  of  controversy  on  an  agreed  statement  of  facts,  pur- 
suant to  Code  Civ.  Proc.  §  1275,  betvreen  the  Whitt  Investing  Com- 
pany, Incorporated,  and  Ralph  S.  Robbins.    Dismissed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Frederic  H.  McCotm,  of  New  York  City,  for  plaintiff. 
Ernest  H.  Wells,  of  New  York  City,  for  defendant 
Campbell  &  Boland,  of  New  York  City,  for  Hotel  Association  of 
City  of  New  York,  amid  curiae. 

PER  CURIAM.  The  submission  must  be  dismissed,  upon  the 
ground  that  the  facts  are  not  sufficiently  stated  upon  which  to  deter- 
mine the  question  of  law  sought  to  be  submitted,  and  upon  a  submis- 
sion no  facts  other  than  those  agreed  upon  can  be  assumed  or  inferred. 


BERTHEL  v.  AUSPITZ. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  6, 1920.) 

Cridence  <S=»474 (19)— Owner's  opinion  as  to  reasonaMe  Talue  of  fur  held 
inoompetent. 

In  action  for  conversion  of  fnr,  testimony  as  to  the  reasonable  price 
of  such  fur  by  owner,  who  testified  that  she  had  purchased  fur  in  Vignna. 
and  that  she  had  gone  to  some  stores  in  New  York  to  try  to  buy  a  rur  of 
the  same  size,  quality,  and  appearance,  bnt  who  did  not  pretend  to  be  an 
expert,  held  inoompetent. 

Wagner,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York. 

Action  by  Isabella  Berthel  against  Samuel  Auspitz.  Judgment  for 
plaintiff  on  verdict  of  a  jury,  and  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  October  terra,  1920,  before  BIJUR,  DELEHANTY,  and 
WA(?NER,  JJ.  
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Louis  J.  Gold,  of  New  York  City,  for  appellant. 
Kornblueh  &  Hutter,  of  New  York  City  (Arthur  Hutter,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  Plaintiff  sued  the  defendant  for  the.  conversion  of  a 
coat  and  of  a  fox  fur.  Plaintiff's  contention,  as  shown  by  the  evidence, 
is  that  she  delivered  the  coat  and  the  fur  to  defendant  early  in  Septem- 
ber, to  have  the  fur  cut  up  and  a  collar  and  cuffs  made  out  of  the  same, 
to  be  attached  to  the  coat.  Defendant  postponed  redelivery  a  number 
of  times,  and  finally  offered  the  coat  without  the  fur  which  he  had  ap- 
parently mislaid.  On  the  trial  the  fur  was  produced,  although  all  cut 
up  and  part  of  it  missing. 

Whetiher,  under  all  the  circumstances  of  the  case,  a  conversion  was 
made  out,  need  not  be  discussed,  for  the  proof  of  damage  was  so  de- 
fective that  the  verdict  of  the  jui-y  for  $200  cannot  be  sustained.  The 
only  evidence  on  this  point  is  the  testimony  of  plaintiff  that  she  had 
paid  $145  for  the  coat  and  had  worn  it  for  one  year.  Assuming,  under 
familiar  authorities,  that  that  might  be  sufficient  to  entitle  the  jury  to 
estimate  the  value  of  the  coat  at  the  time  of  its  delivery  to  defendant, 
the  evidence  as  to  the  fur  was  that  plaintiff  had  bought  it  in  Vienna, 
and  that  she  had  gone  to  some  stores  in  New  York  "to  try  to  buy  a  fur 
of  the  same  size,  quality,  and  appearance,"  and  that  the  **fair  and  rea- 
sonable price  in  the  city  of  New  York  for  a  fur  of  this  size,  kind,  and 
quality"  was  between  $300  and  $350.  Plaintiff  did  not  even  pretend 
to  be  an  expert,  and  her  answer  as  to  the  reasonable  price  was  mani- 
festly incompetent. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event. 

WAGNER,  J„  dissents. 


LffiERTY  LACE  A  NETTING  WORKS  ▼.  GOETZ  et  aL 

(Supreme  Court,  AppeUate  Term,  First  Department    November  15,  1920.) 

1.  Evidenee  <$=»317  (2)— Statement  aa  to  return  af  articles  hearsaj  and  inad- 

nHssible. 

Ib  an  action  for  a  balance  for  goods  sold,  where  defendant  claimed  a 
credit  for  goods  returned,  testimony  by  defendant's  detective  that  an  em- 
ploy6  of  plaintiff  remembered  seeing  defendant's  employ^,  etc.,  whom  it 
was  asserted  Returned  the  goods,  was  hearsay  and  inadmissible. 

2.  Trial  <9»377(2)— Error  to  refuse  to  reopen  case  to  prodnee  witneas^  the 

absence  of  wtioin  the  court  remarked  on  In  deddhig  ease. 

Where  defendant  relied  on  redelivery  of  goods  to  one  of  plalntiif's 
employes  to  reduce  amount  sued  for^  asserting  that  such  employ^  sign^j^l 
a  receipt,  and  such  employ^  as  a  witness  denied  receiving  goods,  and  gave 
specimens  of  his  handwriting  for  comparison,  and  defendant  proved  that 
plaintifTs  former  employ^  recalled  seeing  defendant's  employe  at  plain- 
tiff's place  of  business,  and  the  court,  on  deciding  for  defendant,  re- 
marked on  plaintiff's  failure  to  produce  such  former  employ^,  it  was  error 
to  deny  plaintiff  permission  to  reopen  the  case  and  prove  the  signatures 
of  all  of  its  employes,  to  show  that  fione  of  them  signed  the  receipt. 
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(184  N.T.8.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  DiA^ 
trict. 

Action  by  the  Liberty  Lace  &  Netting  Works  against  Joseph  A* 
Goetz  and  another.  From  an  insufficient  judgment,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Hirsch,  Sherman  &  Limburg,  of  New  York  City  (Herbert  R.  Lim- 
burg  and  Harry  F.  Mela,  both  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

Louis  E-  Felix,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  action  was  to  recover  the  balance  of  $759.95 
on  account  for  goods  sold  and  delivered,  amounting  to  $1,025.69.  The 
answer,  while  admitting  the  sale,  alleged  the  credit  tfiereon  was  $944.05. 
The  issue  thus  presented  was  a  narrow  one,  and  resolved  itself  as  to 
the  amount  of  credit  defendants  were  entitled  to,  dependent  solely  on 
whether  said  defendants  had  returned  to  plaintiff  three  packages,  of  the 
value  of  $184.13.  The  court  below  found  in  defendants'  favor  on  the 
issues  offered,  and  rendered  judgment  for  plaintiff  for  $81.56.  From 
this  judgment,  plaintiff  appeals. 

[1,2]  It  was  the  contention  of  defendants  that  one  of  their  employes, 
Cohen  by  name,  returned  to  plaintiff  the  packages  in  question  and  ob- 
tained from  one  Ruthaser,  in  charge  of  plaintiff's  shipping  and  receiving 
department,  three  separate  receipts  therefor  on  the  forms  of  defendant, 
which  Cohen  presented  him.  These  receipts  were  received  in  evidence. 
It  was  further  claimed  by  defendants  that  prior  to  the  institution  of 
the  action  defendants  had  employed  one  Lehman,  a  private  detective, 
to  investigate  as  to  whether  or  not  Cohen  had  returned  to  plaintiff  the 
package  in  question.  In  connection  therewith,  Lehman  called  at  plain- 
tiff's place  of  business,  and  upon  the  trial  testified  that  he  had  talked 
with  one  GutwiUie,  employed  by  plaintiff  in  its  receiving  department,  to 
the  effect  that  he  (GutwiUie)  had  seen  Cohen  at  plainfiff's  place  of  busi- 
ness once  on  some  unnamed  date.  This  testimony  was  admitted,  sub- 
ject to  plaintiff's  exception.  Plaintiff  produced  Ruthaser,  who  denied 
that  he  had  received  any  packages  from  defendant  on  the  day  in  ques- 
tion. The  witness  for  comparative  purposes  thereupon  wrote  his  signa- 
ture, and  also  the  word  "Liberty"  several  times,  and  this  was  admitted 
in  evidence. 

At  the  close  of  the  case  the  court  announced  that  he  would  decide  in 
favor  of  defendants,  stating  that  it  was  within  the  power  of  plaintiff  to 
have  produced  GutwiUie,  who  it  appeared  was,  at  the  time  of  trial,  a 
student  at  ComeU  University.  .The  court  fuxlhcr  stated  that  it  was 
necessary  for  him  to  find  that  Ruthaser  had  signed  for  the  packages, 
and  that,  irrespective  of  whether  he  had  signed  for  them  or  not,  he 
would  not  hold  that  Cohen  had  returned  t^e  packages  to  Ruthaser. 
Plaintiff  then  moved  to  reopen  the  case  to  prove  the  signatures  of  all 
the  plaintiff's  employes,  to  n^ative  the  fact  that  any  receipts  for  the 
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packages  had  been  signed  by  any  one  in  plaintiff's  employ.  This  motion 
was  denied,  and  exception  taken. 

It  is  quite  apparent  in  the  first  place  that  it  was  error  to  permit  the 
defendants'  detective  to  testify  as  to  the  alleged  declaration  of  plaintiff's 
clerk,  Gutwillie,  that  he  remembered  seeing  Cohen  on  oife  occasion  in 
plaintiff's  place  of  business.  It  was  purely  hearsay  testimony,  and  in 
no  wise  binding  on  plaintiff.  Furthermore,  in  view  of  the  issue  litigat- 
ed, it  was  extremely  prejudicial  to  plaintiff.  We  also  think,  and  for 
the  same  reason,  that  permission  should  have  been  granted  plaintiff  to 
prove  the  signatures  of  all  its  employes,  including  Gutwillie,  in  view  of 
the  statement  by  the  court  that  it  was  within  the  power  of  plaintiff  to 
have  produced  Gutwillie,  notwithstanding  that  the  record  shows  that 
defendants  relied  on  the  claim  that  Ruthaser  was  the  party  who  re- 
ceived and  receipted  for  the  packages. 

In  the  interest  of  justice  we  conclude  that  the  judgment  should  be 
reversed,  and  a  new  trial  granted,  with  $30  costs  to  appellant  to  abide 
the  event. 


(103  App.  Div.  601) 

WASHBURN  V.  VILLAGE  OF  SCHUYLERVILLEL 

(Supreme  Court,  Appellate  Dlvtelon,  Third  Department.    November  10,  1020.) 

!•  Municipal  corporations  4=»819(6) — ^Evidence  held  to  prove  notice  to  vil- 
lage of  accumulation  of  ice  on  sidewalk. 

In  pedestrian's  action  against  village  for  injuries  sustained  In  falling 
on  icy  sidewalk,  evidence  held  to  show  that  the  accumulation  of  ice  on 
sidewalk  had  existed  long  enough  to  give  the  village  constructive  notice 
thereof. 

2.  Municipal  corporations  ^=>821(20) — ^Negligence  of  pedestriao,  who  fell  on 

ley  sidewalk,  held  for  Juiy. 

In  pedestrian's  action  against  village  for  injuries  sustained  in  falling 
on  icy  sidewalk,  question  of  contributory  negligence  held  for  jury. 

3.  Appeal  and  error  <&^1050(1) — ^Admission  of  evidence  held  barmlcssy  In 

view  of  other  evidence  as  to  same  tacts. 

Admission  of  certain  evidence  held  harmless,  under  Code  Civ.  Proc.  { 
1317,  where  sidlilar  evidence  was  given  by  other  witnesses,  to  which  no 
objection  was  taken. 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Phoebe  Washburn  against  the  Village  of  Schuylerville. 
From  a  judgment  for  plaintiff  for  $3,536.16,  and  from  an  order  deny- 
ing a  motion  for  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  WOODWARD,  COCH- 
RANE, HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Rowe  &  Walsh,  of  Saratoga  Springs  (A.  F.  Walsh,  of  Saratoga 
Springs,  of  counsel),  for  appellant. 
Henry  F.  Toohey,  of  Schuylerville,  for  respondent. 

KILEY,  J.  On  the  18th  day  of  December,  1916,  the  plaintiff  fell 
upon  an  icy  sidewalk  on  one  of  the  defendant's  streets,  in  practically 
the  center  of  the  village.  She  alleges  that  in  such  fall  she  sustained  the 
injuries  for  which  she  has  recovered  in  this  action, 
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[1-3]  The  cause  of  tKe  fall  was  ice,  which  the  defendant  allowed  to 
accumulate  at  that  time  and  place  upon  the  sidewalk.  From  the  evi^ 
dence  the  jury  could  find  that  there  had  been  no  snow  or  rain  for  two 
or  three  days  before  the  accident,  and  that  the  dangerous  condition  had 
existed  long  enough  to  give  defendant  constructive  notice  of  that  fact. 
Evidence  that  the  condition,  dangerous  by  reason  of  the  excess  accumu- 
lation of  ice,  existed,  amply  sustains  the  verdict  of  the  jury.  That 
plaintiff  was  looking  at  the  walk  as  she  approached  the  place  where 
she  fell,  and  saw  glary  ice  and  icy  conditions,  and  tried  to  avoid  them 
by  going  to  one  side,  and  stepped  on  an  icy  part  that  was  not  so  appar- 
ent, also  appears,  and  made  the  question  of  her  contributory  negligence 
a  question  61  fact  for  the  jury.  Twogood  v.  Mayor,  etc.,  of  City  of 
New  York,  102  N.  Y.  216,  6  N.  E.  275.  This  case  is  cited  and  approved 
in  Williams  v.  City  of  New  York,  214  N.  Y.  259,  108  N.  E.  448. 

The  evidence  shows  that  water  from  a  pump  discharged  onto  this 
walk ;  also  that  a  long  pipe  carried  water  from  the  gutter  on  another 
building  across  the  street,  and  discharged  it  at  or  near  this  place,  so 
that  it  spread  over  the  walk  and  in  cold  weather  froze.  That  this  had 
existed  for  several  years,  and  still  existed  at  the  time  of  the  trial,  show- 
ing no  change,  not  tihat  a  change  had  taken  place  since  the  accident,  was 
evidence  given  by  one  witness,  to  whose  evidence  appellant  objected. 
The  court  struck  out  part  of  his  evidence  on  motion  of  defendant's 
<:ounsel ;  similar  evidence  to  the  part  remaining  was  given  by  other  wit- 
nesses, and  to  which  no  objection  was  taken.  If  a  scintilla  of  vice  re- 
mains out  of  the  confused  condition  of  the  record,  after  the  court's 
ruling,  it  is  such  that  disregard  of  it  is  contemplated  by  section  1317  of 
the  Code  of  Civil  Procedure. 

The  judgment  should  be  affirmed,  with  costs.   All  concur. 


FKISTACm  V.  AMERICAN  RY.  EXPRESS  CO. 

(Supreme  Court,  Appellate  Term,  IWrst  Department     November  15,  1920.) 

1.  Courts  <8=»189(15)— Munieipal  Court  ordar  of  restitution  inconsistent  with 

previously  entered  order  invalid. 

Where  Municipal  Court,  on  setting  aside  judgment,  had  ordered  plain- 
tiff to  make  restitution  by  payment  to  defendant  of  the  sum  coUected  on 
the  Judgment,  a  subsequent  order  requiring  restitution  by  payment  Into 
court  was  Invalid,  being  inconsistent  with  the  first  order. 

2.  Courts  ^=»189(15) — ^Monidpal  Court  order  of  restitution  for  pnrpose  of 

enabling  defendant  to  punish  plaintiff  for  contempt  unantliorized. 

Under  Code  Civ.  Proc.  S  1241,  subd.  4,  Municipal  Court  on  setting  aside 
Judgment  is  not  authorized  to  order  plalntilf  to  make  restitution  of 
amount  by  payment  of  Judgment  into  court,  where  sole  purpose  thereof 
appears  to  be  to  enable  defendant  to  punish  plaintlfl  for  contempt  on 
faUure  to  make  restitution. 

3.  Courts  ^»189  (15) —Municipal  Court  not  authorised  to  make  wder  of 

restitution,  except  in  specified  case. 

Municipal  Court,  on  setting  aside  Judgment,  is  not  authorized  to  make 
any  order  of  restitution,  except  in  the  case  specified  in  Municipal  Court 
Code,  S  129,  subd.  2. 

<^=9For  oUier  cmm  mo  lame  topio  ft  KBT-NtTMBER  In  all  Key-Numbered  Dlgeets  A  Indexes 


Digitized  by 


Google 


474  184  NBW  YOBK  BUPFLBMBNT  (Sup.  Ct 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Dominick  G.  Fristachi  against  the  American  Railway  Ex- 
press Company.  From  an  order  directing  plaintiff  to  make  restitution 
by  payment  of  a  sum  into  court,  plaintiff  appeals.  Order  reversed,  and 
motion  denied. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Grant  Hoemer,  of  New  York  City,  for  appellant. 

Edgar  R.  Kraetzer,  of  New  York  City  (Walter  L.  Bryant,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  It  appears  that  the  plaintiff  recovered  a  judgment 
against  the  defendant,  which  was  subsequently  set  aside  at  defendant's 
instance  on  the  ground  of  newly  discovered  evidehce.  Thereupon  the 
judge  who  made  the  order  appealed  from  entered  an  order  requiring 
plaintiflf  to  make  restitution  by  payment  to  defendant  of  the  sum  collect- 
ed on  the  judgment.  Subsequently,  upon  motion  of  the  defendant  "to 
amend"  the  former  order  or  to  make  a  new  order,  the  new  order  ap- 
pealed from  was  made,  directing  restitution  by  pajrment  into  court. 

[1]  It  seems  to  us  that  the  second  order  is  invalid  for  two  reasons: 
First.  There  cannot  be  two  inconsistent  valid  orders  concerning  the 
same  matter  outstanding  at  the  same  time. 

[2]  In  the  next  place,  there  appears  to  be  no  warrant  for  directing 
restitution  by  payment  into  court  in  the  instant  case ;  the  sole  purpose 
appearing  to  be  to  enable  the  defendant  successfully  to  punish  the  plain- 
tiff for  contempt  if  he  should  fail  to  make  such  payment.  See  sub- 
division 4  of  section  1241,  Code  Civ.  Proc. 

[3]  Finally,  we  can  find  no  authority  vested  in  a  justice  of  the  Mu- 
nicipal Court  to  make  any  order  of  restitution,  except  in  the  case  speci- 
fied in  section  129,  subd.  2,  of  the  Municipal  Court  Code  (Laws  1915, 
c.  279). 

Order  reversed,  with  $10  costs,  and  motion  denied,  with  $10  costs. 
All  concur. 


BURMAN  V.  mCHAELS. 

(Supreme  Ck>tirt,  Appellate  Term,  First  Department.    November  16,  1920.) 

1.  Bailmoit  €=»18 (3)— Automobile  repaliman  liad  lieo  for  repalm. 

Under  lien  Law,  $  180,  automobile  repairman  had  lien  on  automobile 
for  labor  performed  and  materials  furnished  in  making  repairs,  entitling 
him  to  retain  possession  of  automobile  until  satisfaction  of  lien. 

2.  Replevin  ^^106— Money  Jodgment  for  piaintiff  only  oo  defendani's  in* 

ability  to  pat  plaintiff  in  possession. 

In  owner's  action  to  recover  automobUe,  held,  that  judgment  awarding 
owner  money  judgment  should  be  modified,  by  making  such  award  con- 
ditional on  defendant's  inability  to  put  owner  in  possession  of  automobile. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Niimbered  Digests  A  Indexes 
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(lt4  N.T.8.) 

Action  by  Abraham  Burman  against  Abraham  Michaels.  Judgment 
for  plaintiff,  and  defendant  appeals.   Affirmed,  as  modified. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Benjamin  Indig,  of  New  York  City,  for  appellant. 
Alexander  Kahn,  of  New  York  City,  for  respondent 

PER  CURIAM.  This  action  was  brought,  as  appears  by  the  indorse- 
ment upon  the  summons,  "to  recover  an  automobile  of  $1,000,  a  demand 
for  which  was  made  and  refused."  The  testimony  shows  that  the 
plaintiff  took  his  car  to  the  defendant  and  left  it  for  repairs.  Defend- 
ant performed  work  and  furnished  materials  in  making  the  repairs,  and 
claimed  that  the  value  of  the  labor,  etc.,  was  $585.99,  and  refused  to 
permit  the  plaintiff  to  take  the  car  away  until  that  amount  was  paid. 
Practically  the  only  dispute  upon  the  trial  was  the  justice  of  this  bill. 

The  plaintiff,  before  trial,  had  offered  the  defendant  the  sum  of  $155, 
and  upon  the  trial  conceded  that  the  defendant  was  entitled  to  at  least 
that  stun.    The  court  below  rendered  a  decision  in  the  following  form : 

"After  trial  I  hereby  find  and  decide  that  plaintiff  is  entitled  to  recover 
from  defendant  |415  (this  is  made  up  by  aUowlng  defendant  $185  of  his 
connterclaim) ;  otherwise,  counterclaim  dismissed,  and  the  derk  is  hereby 
directed  to  enter  judgment  accordingly." 

[1]  Thereupon  the  clerk  entered  a  money  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $415  and  costs.  There  can  be  no  question  but 
that  the  defendant  had  a  lien  upon  the  car  for  the  value  of  his  services 
and  materials  used,  and  had  a  right  to  retain  possession  until  such  lien 
was  satisfied.    Section  180,  Lien  Law  (ConsoL  Laws,  c.  33). 

The  appellant  concedes  that  the  court  below  had  the  right  to  "require 
the  return  of  the  car  upon  plaintiff's  paying  the  lien,"  but  urges,  and 
we  think  correctly,  that  under  the  testimony  given  the  court  should  not 
have  rendered  the  judgment  against  the  defendant  in  the  form  it  did. 
The  judgment  will  therefore  be  modified. 

[2]  Judgment  modified,  by  awarding  to  the  plaintiff  the  possession 
of  th«  car  in  question  upon  the  payment  to  the  defendant  of  the  sum  of 
$185,  or,  in  case  such  possession  cannot  be  had,  then  in  favor  of  the 
plaintiff  for  the  sum  of  $415,  with  costs  in  the  court  below,*  and,  as  so 
modified,  affirmed,  without  costs  to  either  party  upon  appeal. 
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HOLOMOSICK  T.  HEDGES. 

(Supreme  Ck)nrt,  Appellate  Term,  First  Department     November  15,  1020.) 

Street  railroads  <&=»98  (10) —Pedestrian  erossing  tracks  held  negligent  in 
failing  to  look* 

A  pedestrian,  obserring  two  street  cars  approaching  from  opposite  direc- 
tions, who  waits  for  one  car  to  pass  and  then  without  again  looking  con- 
tinues to  cross,  and  is  struck  by  the  other  car,  is  guilty  of  contributory 
negligence. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Frank  Holomosick  against  Job  E.  Hedges,  as  receiver,  etc. 
From  a  judgment  for  plaintiff,  after  a  trial  without  a  jury,  defendant 
appeals.    Reversed,  and  judgment  directed  for  defendant. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (Walter  Henry  Wood, 
of  New  York  City,  of  counsel),  for  appellant. 

Harry  Fieldsteel,  of  New  York  City  (Emanuel  Sustick,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  On  plaintiff's  own  showing  it  is  evident  that  he  was 
guilty  of  contributory  negligence.  His  story  is  that* about  noon  he 
started  to  cross  Avenue  A  from  west  to  east  along  the  north  crossing 
of  Third  street.  When  he  stood  at  the  comer,  he  observed  a  south- 
bound car  of  defendant  at  about  Fourth  street,  and  a  north-bound  car 
of  defendant  turning  from  Second  street  into  Avenue  A.  He  waited 
for  the  south-bound  car  to  pass  him,  and  then,  without  looking  any 
more,  continued  to  cross,  and  was  struck  by  the  fender  of  the  north- 
bound car. 

Although  one  of*  plaintiff's  witnesses  testifies  that  the  north-bound  car 
was  going  very  fast,  the  evidence  so  given  was  gravely  impaired  by  his 
further  statement  that,  after  striking  plaintiff,  it  stopped  within  4  feet. 
That  consideration,  however,  is  not  material  to  the  question  of  plain- 
tiff's contributory  negligence.  It  is  not  quite  clear  whether  plaintiff, 
as  defendant  apparently  claims,  crossed  directly  behind  the  defendant's 
south-bound  car,  or  as  his  counsel  urges,  and  as  shown  by  the  evidence, 
waited  until  the  south-bound  car  had  passed  him,  and  then  proceeded  to 
continue  crossing.  In  either  event  he  was  bound  by  ordinary  prudence 
to  look  to  see  whether  the  north-bound  car  was  coming  within  danger- 
ous proximity  to  him,  and  this  is  emphasized  by  the  fact  that  before 
starting  to  cross  he  concedes  that  he  observed  the  north-bound  car 
manifestly  ready  to  proceed  north. 

In  any  event,  it  is  clear  that  the  plaintiff,  regardless  of  his  own  safety, 
and  without  taking  the  slightest  precaution  therefor,  practically  stepped 
in  front  of  defendant's  north-bound  car. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  to  be  en- 
tered for  defendant,  with  appropriate  costs  in  the  court  below.  AW 
concur. 

^s9For  other  cases  see  same  topic  A  KBY^NUMBER  in  aU  Key-Numbered  Digests  it  Indexes 
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(184  N.T.S.) 

BBBGOFF  V.  PARK  ROW  BAZAAR,  Doe. 

(8iii»reme  Court,  Aiipellate  Tenn,  First  Department  Noyember  10,  1820.) 

Coo^ill- 190  (6) ^Appeal  from  order  not  appearing  In  record  dismissedL 

Where  notice  of  appeal  recites  that  plaintilT  appealed  from  **the  order 
herein  on  the  80th  day  of  June,  1920,  setting  aside  the  verdict  of  the 
Jury  in  favor  of  plaintiff,"  the  appeal  must  be  dismiflsed,  where  there 
is  no  such  order  in  the  record. 

Appeal  from  Municipal  Courts  Borough  of  Manhattan,  First  Dis* 
trict. 

Action  by  Harry  C.  Bergoff  against  the  Park  Row  Bazaar,  Incor- 
porated.   From  an  order,  the  plaintiflE  appeals.    Appeal  dismissed. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Joseph  G.  Cohen,  of  New  York  City,  for  appellant 
Max  Sheinart,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  notice  of  appeal  herein  recites  that  the  plain- 
tiff appeals  from  "the  order  entered  herein  on  the  30th  day  of  June, 
1920,  setting  aside  the  verdict  of  the  jury  in  favor  of  the  plaintiflF." 
There  is  no  such  order  in  the  record. 

Appeal  dismissed. 


HURTA  REALTY  CO.,  Ine.,  t.  GREENSTONE. 

(Supreme  CJourt,  Appellate  Term,  First  Department.    November  15,  1920.) 

Courts  «=»I89  (15) —Plaintiff,  to  open  his  default  in  Mnnieipal  Court,  must 
show  meritorious  eause  of  action. 

Under  General  Rules  of  Practlce»  rule  23,  a  plaintiff,  applying  for  an 
order  opening  his  default  in  Municipal  Court,  must  show,  as  a  condition 
to  the  granting  of  such  relief,  facts  establishing  a  meritorious  cause 
of  action. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  the  Hurta  Realty  Company  against  Hyman  Greenstone, 
From  an  order  granting  plaintiff's  motion  to  open  his  default,  defend- 
ant appeals.    Order  reversed,  and  motion  denied,  without  prejudice. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER.  JJ. 

Davidson  &  Davidson  (Louis  B,  Davidson,  of  New  York  City,  of 
counsel),  for  appellant. 
L.  E.  Schlechter,  of  New  York  City,  for  respondent 

WAGNER,  J.  The  court  bdow  granted  plaintiflf's  motion  to  open 
his  default,  altfiough  the  affidavit  upon  which  such  motion  is  based 
does  not  state  any  facts  showing  merit  and  good  faith  of  the  plain- 
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tiflPs  cause,  as  is  required  by  rule  23  of  the  General  Rules  of  Prac- 
tice. It  is  now  settled  law  that  a  plaintiff,  applying  to  the  court  for 
an  order  opening  his  default,  must  show  as  a  condition  to  the  grsuxting 
of  such  relief  facts  establishing  a  meritorious  cause  of  action.  Rgths- 
chUd  V.  Haviland,  172  App.  Div.  562,  156  N.  Y.  Supp,  661 ;  Hffsch- 
ober  V.  Polishook.  152  App.  Div.  193,  136  N.  Y.  Supp.  567. 

The  order  of  the  court  below  is  reversed,  with  .$10  costs,  and  the 
motion  is  denied,  with  $10  costs,  without  prejudice  to  a  renewal  of  the 
motion  upon  proper  papers  and  payment  of  costs.    All  concur. 


GIARDINA  V.  BONANNO. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  15,  1920.) 

1.  Courts  ^=»189(15) — Court  erred  In  not  (^Mning  default  ocenrriog  through 

iUnesB  of  attorney. 

Court  erred  In  denying  plaintiff's  motion  to  open  a  default,  which  oc- 
curred through  the  sudden  Ulness  of  bis  attorney. 

2.  Courts  ^=s>190(7)^Bri6f  cannot  supply  matters  not  in  reeord. 

Matters  in  brief,  not  recited  or  suggested  in  the  record,  cannot  be 
considered. 

•  Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict- 
Action  by  Frank  Giardina  against  Benedetto  P.  Bonanno.    From  an 
order  denying  his  motion  to  open  a  default,  plaintiflE  appeals.     Or- 
der reversed,  judgment  vacated,  and  new  trial  ordered. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Benjamin  F.  Burkwitt,  of  New  York  City  (John  Cliflford  Hawkins, 
of  New  York  City,  of  counsel),  for  appellant. 
Joseph  J.  Weinblatt,  of  New  York  City,  for  respondent. 

BIJUR,  J.  [1,2]  There  is  no  denial  or  doubt  that  the  default  oc- 
curred through  the  sudden  illness  of  plaintiff's  attorney.  The  default 
should  have  been  opened.  The  only  explanation  of  the  contrary  re- 
sult reached  in  the  court  below  is  furnished  by  appellant's  brief,  which, 
improperly  refers  to  a  number  of  matters  not  recited,  nor  even  sug- 
gested, in  the  record.  We  may  assume  that  these  matters  may  have 
been  referred  to  on  the  hearing  of  the  motion  below,  and  that  the 
learned  judge  below  may  have  been  misled  into  thinking  that  they 
were  included  in  the  record  before  him.  As  matter  of  fact,  no  answer- 
ing  affidavit  was  submitted. 

Order  reversed,  judgment  vacated,  and  new  trial  ordered,  with  $10 
costs  to  appellant  to  abide  the  event.    All  concur. 

^=»Por  otber  cases  see  same  topic  A  KBY-NtJMBER  In  all  Key-Numbered  Dlseets  a  Indexes 
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8CHLAMM  T.  DE  MILT. 

(Supreme  Ck>urt,  Appellate  Term,  First  Department    Kovember  15,  1020.) 

L  Courts  ^=>189  (15) —-Default  in  Municipal  Court*  resulting  from  clerk's 
inadTerteoce^  opened. 

Where,  through  error  of  the  <derk  of  defendant's  counsel,  the  return 
day  of  an  order  to  show  cause  was  communicated  to  counsel  as  of  cer- 
tain date,  whereas  the  clerk  had  inadyertently  made  the  order  return- 
able on  other  date,  defendant's  default  should  have  been  opened. 

2.  Courts  <8s>189(15)— -Delault  in  Municipal  Court,  resulting  from  counsel's 
neeessaiy  appearaiiee  in  other  court,  opened. 

Where  ddendant's  counsel  had  several  cases  on  the  ready  calendar  of 
the  Supreme  Court  on  day  for  which  the  case  against  defendant  had 
been  set  for  trial  in  the  Municipal  Court,  but  was  unable  to  secure  an 
adjournment  of  the  Supreme  Court  actions,  and  was  therefore  unable 
to  appear  for  defendant  in  the  Municipal  Court. action,  the  default 
against  defendant  as  the  result  of  such  nonappearance  should  be  opened. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Nathaniel  Schlamm  against  James  T.  De  Milt.  From 
M-ders  denying  defendant's  motion  to  open  his  default  in  the  trial  of 
a  case,  and  denying  motion  to  open  his  default  in  supporting  a  motion 
to  show  cause  why  the  default  should  not  be  opened,  defendant  ap- 
peals. Orders  reversed,  default  opened,  judgment  vacated,  and  new 
trial  ordered. 

Argued  October  Term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Lester  Hand  Jayne,  of  New  York  City,  for  appellant 
Steckler  &  Steckler,  of  New  York  City  (Louis  Steckler,  of  New  York 
City,  of  coimsel),  for  respondent. 

BIJUR,  J.  [1]  As  to  the  latter  default,  it  appears  without  denial 
that  through  an  error  of  the  clerk  of  defendant's  counsel  the  return 
day  of  the  order  to  show  cause  was  commtmicated  to  counsel  as  Jtme 
16,  1920,  whereas  the  clerk  had  inadvertently  made  the  order  return- 
able on  June  15.  There  can  be  no  question  but  that  this  default  should 
'  have  been  opened. 

[2]  As  to  the  default  in  trying  the  case,  defendant's  cotmsel  sub- 
mitted unquestioned  proof  that  he  had  one  case  in  particular  and  sev- 
eral more  on  the  ready  calendar  of  the  Supreme  Court  of  Suffolk 
County  on  the  day  when  the  instant  case  appeared  for  trial  (having 
been  set  down  peremptorily  in  the  Municipal  Court) ;  that  he  had  en- 
deavored to  secure  an  adjournment  of  the  Supreme  Court  action  or 
actions,  and  that  both  counsel  and  the  justice  there  presiding  had  re- 
fused such  adjournment;  that  he  was  necessarily  compelled  to  be 
present  in  that  court  at  the  very  time  when  the  instant  case  appeared 
for  trial.  Under  the  circumstances,  it  is  perfectly  clear  that  he  was 
entitled  to  an  adjournment. 

^=9For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Defendant's  counsel  has  been  at  pains  to  demonstrate  in  an  exem- 
plary manner  the  merit  of  his  client's  defense  and  counterclaim. 

Orders  reversed,  default  opened,  judgment  vacated,  and  new  trial 
ordered,  with  $10  costs  to  appellant  to  abide  the  event    All  concur. 


KOHN  T.  BARRETT. 

(Supreme  CJourt,  Appellate  Term,  First  Department     November  15,  1920.) 

Courts  <8»190  (8) —Appellate  Term  cannoi  attribute  weight  to  mate  memofan- 
duni  of  Mimicipal  Court  of  stay  of  warrant  for  possession. 

Where  the  final  order  in  proceedings  in  Municipal  Court  by  a  landlord 
for  possession  of  the  premises,  as  it  appears  in  the  record  on  appeal  to 
the  Appellate  Term,  contains  no  stay  of  the  warrant  though  there  is 
a  notation  after  the  signature  of  the  justice  conferring  stay,  the  Ap- 
pellate Term  cannot  attribute  to  su^h  mere  memorandum  the  weight 
and  authority  which  attaches  to  an  appropriately  signed  document 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Proceeding  by  Harry  N.  I?lohn  as  landlord,  against  John  Barrett,  as 
tenant.  From  an  order  awarding  him  possession  of  the  premises, 
which  order  is  alleged  in  the  notice  of  appeal  to  have  stayed  the  is- 
suance of  the  warrant  until  June  30,  1921,  the  landlord  appeals.  Final 
order  affirmed,  and  appeal  from  alleged  order  staying  issuance  of  war- 
rant dismissed. 

Argued  October  Term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Wolf  &  Kohn,  of  New  York  City  (Charles  L.  Grad,  of  New  York 
City,  of  counsel),  for  appellant 

PER  CURIAM.  The  final  order,  as  it  appears  in  the  record,  con- 
tains no  stay  of  the  warrant  There  is  a  notation  after  the  signature 
of  the  justice  conferring  a  stay,  but  we  have  no  means  of  determining 
what  weight  is  to  be  attached  to  such  a  notation.  This  is  one  of  a 
number  of  similar  cases  which  have  come  before  us  this  month.  Judg- 
ments and  orders  of  the  court  are  not  casual  things,  and  we  cannot  at- 
tribute to  stray  memoranda  the  weight  and  authority  which  attaches  • 
to  an  appropriately  signed  document. 

Final  order  affirmed,  and  appeal  from  alleged  order  staying  the  is- 
suance of  the  warrant  dismissed. 

^=9For  other  cases  ses  same  topic  A  KST-NUMBBR  in  aU  Key-Numbered  Digeats  A  Indexes 
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<1S4  N.T.S.) 

(113  Misc.  Bep.  336) 

H.  M.  GOLDSTEIN  CO.,  Int.,  v.  NADAY  &  FLEISCHER,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department.    October  21, 1920.) 

Costs  <®=>22 — Amount  of  final  judgment  determines  right  to  costs. 

Where  plaintiff  sued  in  the  City  Court  for  over  $1,200  as  damages  for 
breach  of  contract  to  dellyer  goods,  and  recovered  $779,  while  defend- 
ant's counterclaim  was  allowed  to  the  amount  of  $639,  so  that  judgment 
was  entered  for  plaintiff  for  only  $139,  plaintiff  is  not  entitled  to  costs  or 
disbursements,  under  Code  Civ.  Proc.  §  3228,  declaring  that,  where  an  ac- 
tion is  brought  in  the  City  Court  which,  except  for  the  amount  claimed, 
could  have  been  brought  in  the  Municipal  Court,  plaintiff  shall  recover 
no  costs  or  disbursements,  unless  he  shall  recover  $250  or  more;  the 
amount  of  the  final  judgment,  and  not  that  in  controversy,  determining 
the  right  to  costs. 

Bijur,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  H.  M.  Goldstein  Company,  Incorporated,  against  Na- 
day  &  Fleischer,  Incorporated.  From  an  order  refusing  to  strike  out 
a  bill  of  costs  taxed  in  favor  of  plaintiff,  defendant  appeals.  Order 
reversed,  and  motion  granted. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Henry  G.  K.  Heath,  of  New  York  City,  for  appellant. 
Solon  B.  Lilienstem,  of  New  York  City  (Samuel  D.  Lasky,  of  New 
York  City,  of  counsel)^  for  respondent. 

DELEHANTY,  J.  This  action  was  brought  in  the  City  Court  to  re- 
cover the  sum  of  $1,282.50,  claimed  as  damages  for  breach  of  contract 
in  failing  to  deliver  goods.  The  defendant  counterclaimed  for  an  un- 
paid balance  under  the  same  contract,  claiming  $620.63.  After  trial, 
the  jury  rendered  the  following  verdict: 

*'Verdict  for  the  plaintiff,  and  assess  the  damages  at  $779.  Verdict  for 
the  defendant  on  counterclaim  for  $639.49." 

Judgment  was  entered  in  favor  of  plaintiff  for  the  difference  between 
the  two  verdicts;  i.  e.,  $139,51.  Thereupon  the  clerk  taxed  costs  and 
disbursements  in  favor  of  the  plaintiff,  and,  upon  motion  made  by  the 
defendant  to  strike  out  the  bill  of  costs,  the  court  below  denied  the 
same,  holding  that — 

**The  amount  of  recovery  is  determined,  not  necessarily  by  the  amount  of 
the  Judgment,  but  by  the  allowance  of  the  claim  on  the  trial." 

In  this  position  we  think  the  learned  justice  was  in  error.  The 
right  to  tax  costs  is  purely  statutory,  and  is  governed  by  section  3228 
of  the  Code  of  Qvil  Procedure.  That  section  provides  (subdivision  5) 
that,  where  an  action  is  brought  in  the  City  Court  which,  "except  for 
the  amount  claimed,"  could  have  been  brought  in  the  Municipal  Court, 
the  plaintiff  "shall  recover  no  costs  or  disbursements  unless  he  shall 
recover  $250  or  more." 

^s»FOr  other  caaes  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
184  N.Y.S.— 31 


Digitized  by 


Google 


482  184  NEW  YORK  SUPPLEMENT  (Stip.  Ct 

Concededly  this  action  could  have  been  brought  in  the  Municipal 
Court,  "except  for  the  amount  claimed,"  and  plaintiff  has  not  "recov- 
ered" $250.  The  amount  of  the  final  judgment,  and  not  the  amount 
in  controversy,  determines  the  right  to  costs.  Sheridan  v.  Simon  (Sup.) 
179  N.  Y,  Supp.  872. 

Order  reversed,  with  $10  costs  and  disbursements,  apd  motion  grant- 
ed, with  $10  costs. 

WAGNER,  J.,  concurs. 
BIJUR,  J.,  dissents. 


CANNONE  V.  LANZISSA* 

(Supreme  CJourt,  Appellate  Term,  First  Department     November  15,  1920.) 

Judgment  €=»194 — Should  dispose  of  countercIainL 

Where  a  counterclaim  was  interposed,  Judgment  merely  dismissing, 
complaint  on  the  merits,  without  disposing  of  counterclaim,  was  in- 
sufficient. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Francesco  Cannone  against  Nicolo  Lanzissa.  From  judg- 
ment for  defendant,  dismissing  the  complaint  on  the  merits,  plaintiff 
appeals.    Judgment  affirmed,  as  modified. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Nicholas  Selvaggi,  of  New  York  City,  for  appellant. 
Guido  J.  Guidici,  of  New  York  City,  for  respondent. 

PER  CURIAM!  The  defendant  interposed  a  counterclaim  in  this 
action,  consisting  of  two  items — one  for  use  of  a  horse  and  wagon 
during  the  month  of  May,  1919,  and  one  for  the  use  of  a  wagon  for 
four  weeks  during  the  month  of  October,  1919. 

Upon  the^trial  the  defendant  expressly  abandoned  its  claim  for  the 
use  of  the  horse  and'  wagon  during  the  month  of  May,  and  neither  gave 
evidence  nor  made  mention  of  the  claim  for  the  use  of  the  wagon  for 
the  month  of  October.  The  court  below  dismissed  the  complaint  up- 
on the  merits,  but  made  no  disposition  whatever  of  the  counterclaim. 

The  court  below  was  justified  in  dismissing  the  plaintiff's  complaint 
upon  the  merits,  as  no  cause  of  action  was  proven  against  the  defend- 
ant. The  defendant  claims  in  his  brief  that  he  intended  to  withdraw 
the  entire  counterclami,  and  has  now  handed  up  a  written  consent  that 
the  counterclaim  may  be  dismissed.  The  judgment  will  therefore  be 
modified  accordingly. 

Judgment  modified,  by  dismissing  the  complaint  upon  the  merits,  and 
dismissing  the  counterclaim  upon  the  merits,  and,  as  modified,  affirmed, 
without  costs  to  either  party. 
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E.  RtCHARD  MBINIG  G0«  t.  UNIXKD  STATER  FA6TENKB  CO. 

(Supreme  Ck>art,  Appellate  DItIsIoii,  First  Department    November  5,  1020.) 

IHscovery  ^=»g9— flegvAee  of  order  for  o¥MWtmiiion  held  too  laie. 

Where  an  order  for  examination  before  trial  was  returnable  the  30th, 
with  directions  that  serrlce  should  be  made  by  the  25th,  and  service 
was  not  in  fact  made  until  late  in  the  afternoon  of  the  28th,  an  order 
denying  a  motion  to  vacate  the  order  was  improper. 

Action  by  the  E.  Richard  Meinig  Company  against  the  United  States 
Fastener  Company,  From  an  order  denying  defendant's  motion  to 
vacate  an  order  for  the  examination  of  defendant  before  trial,  de- 
fendant appeals.    Reversed. 

The  order  to  examine  defendant  before  trial  was  dated  September  10th. 
Originally  it  was  returnable  on  September  22,  1920.  On  September  10,  1920, 
the  day  the  order  was 'signed,  a  copy  was  served  on  defendant's  attorney, 
with  a  letter  asking  whether  he  would  produce  the  witness  for  examination, 
to  which  he  replied  that  the  proceeding  should  be  in  the  regular  way.  Not 
having  served  the  order  on  the  22d,  an  extension  of  the  return  day  was  se- 
cured to  September  30th,  but  the  order  itself  was  not  served  until  late  in  the 
day  on  September  28th. 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disbursements, 
and  motion  granted,  with  $10  costs.  See  Bamberger  v.  Cooke,  181 
App.  Div.  805,  169  N.  Y.  Supp.  227.    Order  filed. 


<193  App.  Div.  924) 

Id  re  OVERHEISER  ROAD  IN  TOWN  OF  HANOTER. 
Appeal  <tf  UNITED  STATES  RAILROAD  ADMINISTRATION  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July,  1920.) 

Ballroads  ^=s>96— No  legal  highway  over  railroad  lands  effected  where  no 
suffleient  notice  given. 

In  a  proceeding  to  open  a  highway  over  a  railroad,  no  legal  highway 
was  effected,  where  no  sufficient  notice  of  the  proceeding  to  determine  the 
necessity  thereof  was  given  to  the  railroad  company. 

In  the  matter  of  opening,  etc.,  of  a  highway  across  the  Erie  Railroad 
Company's  tracks,  etc.,  in  the  town  of  Hanover,  and  known  as  the 
"Overheiser  Road."  The  United  States  Railroad  Administration  and 
the  Erie  Railroad  Company,  appellants;  Town  Board  of  the  Town 
of  Hanover,  respondent. 

PER  CURIAM.  Order  reversed,  with  costs.  Held,  that  no  legal 
highwdy  was  effected  over  the  railroad  company's  lands,  because  no 
STifficient  notice  of  the  proceeding  to  determine  the  necessity  thereof 
was  given  to  the  railroad  company. 
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(193  App.   Div.  661)' 

WOOLSON  SPICE  €0.  v.  COI/UMBIA  TRUST  CO.  et  al. 

(Supreme  Court,  Appellate  DiriBlon,  First  Department    November  5,  1920.) 

L  ConMHutldiB  ^»319  (3)— Defense  of  adequate  pemedy  at  law  In  aeidon  un- 
der statute  against  officers  for  accounting  is  bad. 

The  defense  of  an  adequate  remedy  at  law  In  an  action  Inrought  under 
General  Corporation  Law,  §  91-a,  providing  fbr  actions  against  officers  to 
compel  them  to  account  for  injury  to  or  loss  of  funds,  assets,  etc,  is  bad. 

2:  Set-off  and  eounterdaim  <&=»34(1)— Motion  for  leave  to  pkad  eounterdaim 
uiurelated  to  cause  of  action  proiierly  denied* 

The  trial  court  properly  denied  defendant  leave  to  plead  a  counterclaim 
referring  to  matters  wholly  unrelated  to  the  cause  of  action  set  forth  In 
the  complaint,  and  tending  to  prejudice  plaintiff  by  unnecessarily  com- 
plicating the  issues. 

Cross-Appeals  from  Special  Term,  New  York  County. 

Action  by  the  Woolson  Spice  Company  against  the  Colupibia  Trust 
Company,  as  executor  of  the  will  of  Herman  Sielcken,  deceased,  and 
Thorleif  S.  B.  Nielsen.  From  an  order  granting  leave  to  defendant" 
Columbia  Trust  Company  to  serve  second  amended  answer  by  inserting 
denials,  and  denying  such  defendant  leave  to  plead  a  counterclaim,  both 
plaintiff  and  defendant  trust  company  appeal ;  plaintiff  from  so  much 
of  the  order  as  grants  leave  to  amend  the  second  defense,  and  defend- 
ant from  so  much  as  restricts  its  denials  and  denies  leave  to  plead  the 
counterclaim,  and  also  appeal  from  an  order  denying  a  motion  for 
resettlement.    Order  modified,  and,  as  modified,  affirmed. 

See,  also,  193  App.  Div.  346,  183  N.  Y.  Supp.  400.* 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Wise  &  Seligsberg,  of  New  York  City  (Leon  Lauterstein,  of  New 
York  City,  of  counsel,  and  Edmond  E.  Wise,  of  New  York  City,  on 
the  brief),  for  plaintiff. 

Smith  &  Agate,  of  New  York  City  (Leonard  B.  Smith,  of  New  York 
City,  of  counsel),  for  defendant 

PER  CURIAM,  [t]  German-American  Coffee  Co.  v.  Diehl  (2),  86 
Misc.  Rep.  547,,149  N.  Y.  Supp.  413,  affirmed  168  App.  Div.  913,  152 
N.  Y.  Supp.  Ili3,  on  opinion  of  Page,  J.,  below,  and  German- Ameri- 
can Coffee  Company  v.  O'Neill  (2),  168  App.  Div.  913,  152  N.  Y. 
Supp.  1113,  affirmed  on  opinion  of  Page,  J.,  below  in  Diehl  Case,  supra, 
and  affirmed  in  216  N.  Y.  726,  111  N.  E.  1087,  are  ample  authority  for 
the  proposition  that  the  defense  of  an  adequate  remedy  at  law  in  an 
action  brought  under  section  91-a  of  the  General  Corporation  Law 
(Consol.  Laws,  c.  23)  is  bad.  It  follows  that  the  denials  sought  to  be 
incorporated  in  the  defense  proposed  by  the  defendant  are  entirely  fu- 
tile. 

[2]  With  respect  to  the  defendant's  appeal  from  so  much  of  the 
order  as  denied  leave  to  plead  the  counterclaim,  we  are  of  opinion  that 
the  court  exercised  sound  discretion  in  denying  this  motion,  for  the 
reasons  that  the  counterclaim  proposed  refers  to  matters  wholly  un- 
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related  to  the  cause  of  action  set  forth  in  the  complaint,  and  would 
tend  to  prejudice  the  plaintiff  by  unnecessarily  complicating  the  issues. 
We  are  also  of  opinion  that  the  defendant  was  guilty  of  gross  laches 
in  making  this  motion.  In  any  event  the  defendant  cannot  be  preju- 
diced, since  the  right  inheres  to  assert  his  claim  in  an  independent 
action. 

The  provision  of  the  order  appealed  from,  which  granted  the  de- 
fendant leave  to  serve  a  second  amended  answer,  is  stricken  out,  and  the 
motion  to  serve  a  second  amended  answer  is  in  all  respects  denied,  and 
the  order  is  modified,  as  above  indicated,  and,  as  modified,  affirmed, 
with  $10  costs  and  disbursements  to  the  plaintiff. 

Settle  order  on  notice. 


AUDUBON  TAXICAB  CO^  Ine^  t.  MARLIN*B0€KWELL  COBPOBATION. 

(Supreme  Ck)urt,  Appellate  Term,  inrst  Department.    KoTember  15,  1920.) 

Master  and  servant  ^=>330  (3) ^Evidence  held  to  overeome  inresiimption 
that  automobile  owner  waa  in  eontrol  at  time  of  collision. 

Proof  that  a  manufacturing  corporation's  automobile  regularly  operat- 
ed in  the  company's  Interest  by  a  permanently  employed  chauffeur,  was 
taken  out  by  two  workmen  at  1  a.  m.  on  a  Sunday  morning,  and  came 
into  a  collision  at  4  a  m.,  held  to  overcome  the  presumption,  arising 
from  ownership,  that  owner  was  in  control  at  time  of  collision. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  the  Audubon  Taxicab  Company,  Incorporated,  against 
the  Marlin-Rockwell  Corporation.  Judgment  for  plaintiff,  after  a 
trial  by  a  judge  without  a  jury,  and  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

William  A.  Earl,  of  New  York  City  Qo§(£ph  F.  Hanley,  of  New  York 
City,  of  counsel),  for  appellant. 
Robert  Jablin,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  has  recovered  judgment  for  damage  to  its  au- 
tomobile, caused  by  a  collision  with  a  Ford  car  owned  by  defendant. 
The  sole  question  involved  is  whether  the  Ford  car  at  the  time  of  the 
accident  was  being  operated  in  the  business  of  the  defendant.    . 

The  facts,  concerning  which  there  is  no  dispute  or  suggestion  of 
question,  are: 

The  defendant  corporation  manufactures,  among  other  articles,  radi- 
ators at  a  plant  in  New  Haven,  Conn.,  and  a  branch  plant  in  this  city, 
in  which  it  employs  some  250  men.  It  maintains  in  connection  with  the 
branch  plant  a  small  garage,  in  which  are  kept  a  White  touring  car 
and  the  Ford  car  involved  in  the  instant  case.  The  Ford  car  is  of 
the  type  which  may  be  used  interchangeably  to  carry  passengers  or 
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light  articles.  Defendant  employs  permanently  a  chauffeur  by  the  name 
of  Kennedy  to  operate  these  two  cars.  The  accident  occurred  at  4  a. 
m.  of  Sunday,  April  20,  1919.  The  car  was  being  driven  by  a  man 
known  merely  as  "Frankie,"  said  to  have  been  once  employed  by  de- 
fendant as  a  workman,  but  at  the  time  of  the  accident  not  in  its  em- 
ploy. He  was  accompanied  by  one  Grieg,  an  employ^  in  the  "dipping 
department."  Frankie  disappeared  immediately  after  the  collision,  and 
was  not  produced  at  the  trial. 

Grieg  testified  that  he  had  met  ''Frankie"  sometime  after  midnight 
while  out  walking,  and  that  they  "took  the  car  out  to  go  over  and  get 
something  to  eat."  A  policeman,  who  was  present  at  the  collision,  tes- 
tified that  the  car  contained  some  iron  and  a  bottle  of  beer.  Grieg 
explained  that  he  and  "Frankie"  overcame  the  reluctance  of  the  watch- 
man at  the  garage  to  permit  them  to  take  the  car  out  by  making  a  pre- 
tense of  securing  permission  of  some  one  in  authority  by  a  "fake"  call 
on  the  telephone. 

Judging  by  the  briefs,  both  counsel  are  agreed  on  the  law  applicable 
to  the  case.  The  learned  judge  below  has  handed  down  an  opinion, 
in  which,  after  referring  to  the  inference  of  control  to  be  drawn  from 
the  bare  fact  of  ownership  (Ferris  v.  Sterling,  214  N.  Y.  249,  108  N. 
E.  406,  Ann.  Cas.  1916D,  1161),  he  concludes  that  the  testimony  of- 
fered by  defendant  has  not  overcome  that  presumption.  He  says  that 
he  considered  the  witness  Grieg  unworthy  of  belief,  and  points  out  that 
the  chief  engineer  of  defendant,  a  Mr.  Stapleton,  whose  consent  the 
two  men  pretended  to  have  procured  over  the  telephone,  failed  to  deny 
directly  that  he  had  given  such  permission,  and  that  defendant  ad- 
duced no  clean  proof  that  "Frankie"  was  not  at  the  time  of  the  collision 
in  its  employ.  He  adverts  also  to  the  fact  that  the  Ford  car  carried 
some  iron  objects.  It  is  true  that  Stapleton  did  not  deny  point-blank 
that  he  had  given  permission,  though  I  think  his  testimony  must  be 
read  as  indicating  such  denial  in  loose  language. 

But  all  the  points  adverted  to  by  the  learned  judge  are  wholly  im- 
material to  the  correct  determination  of  the  controversy.  The  out- 
standing undenied  fact  is  that  this  car  was  regularly  operated  by  a 
permanently  employed  chauffeur  in  the  interest  of  the  defendant,  a  cor- 
poration manufacturing  radiators  and  similar  appliances;  was  taken 
out  by  two  workmen  (whether  then  in  the  employ  of  the  defendant 
or  not)  at  1  a.  m.  of  a  Sunday  morning,  and  came  into  collision  with 
plaintiflf's  car  at  4  a.  m.  These  bald  facts,  as  matter  of  common  sense, 
indicate  not  merely  prima  facie,  but  well-nigh  conclusively,  that  the 
car  was  not  then  being  operated  in  the  business  of  the  defendant.  The 
mere  presumption  of  control  arising  from  ownership  seems  to  me  to 
have  been  completely  overcome.  Rose  v.  Balfe,  223  N.  Y.  481,  119 
N.  E.  842,  Ann.  Cas.  1918D,  238.  I  think  the  evidence  was  sufficient 
— ^in  fact  I  think  it  was  taken  for  granted  at  the  trial — ^that  Stapleton 
had  not  given  permission;  but,  if  he  had,  it  would  make  no  difference, 
since  permission  to  take  out  the  car  for  a  private  purpose  of  the  em- 
ployes would  not  make  the  defendant  liable  as  the  party  in  whose  in- 
terest the  car  was  then  being  operated.  Fallon  v.  Swackhamer,  226  N. 
Y.444,  123N.  E.  737.' 
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The  presence  of  some  iron  in  the  car  at  the  time  of  the  collision  is 
wholly  without  significance,  in  the  absence  of  any  proof  tiiat  the  iron 
even  belonged  to  the  defendant ;  but,  if  it  did,  it  would  be  no  more 
persuasive  that  the  car  was  being  operated  in  the  interest  of  the  de* 
fendant  than  would  be  the  presence  of  the  bottle  of  beer  to  the  contrary. 
Whether  we  accept  at  its  face  value  the  statement  of  Grieg  and 
''Frankie*'  that  they  were  merely  going  to  get  something  to  eat,  or  re- 
gard that  statement  as  a  euphemism  to  cover  what  is  popularly  known 
as  a  "joy  ride,'*  it  is  clear  on  the  present  record  that  the  Ford  car  was 
at  the  time  of  the  accident  not  being  employed  in  the  business  of  the 
defendant.  It  is,  as  one  of  defendant's  witnesses  remarked,  "possible" 
that  defendant's  business  was  involved  in  this  midnight  escapade; 
but  the  inference  on  the  record  as  it  stands  is  necessarily  to  the  con- 
trary. > 

In  view,  however,  of  this  bare  possibility,  and  since  it  may  be  that 
plaintiff  can  find  evidence  to  meet  the  natural  presumption  arising  from 
the  facts  heretofore  evolved,  it  may  not  be  unavailing  to  award  to 
plaintiff  a  new  trial,  with  the  consequent  opportunity  of  presenting  fur- 
ther testimony. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


(1U3   App.   Dly.   T12) 

MORRISON  ei  nL  T.  SHEINBAUM  et  aL 

(Supreme  Ck>iirt,  Appellate  Division,  First  Department    November  5,  1920.) 

1.  Fraudulent  conveyances  4$='255(1) — ^Adminlstralirix  held  proper  defendant 

In  action  by  creditor  to  cancel  relettse. 

In  an  action  wherein  it  was  alleged  that  deceased  had  delivered  his 
money  to  a  third  party  to  defraud  plaintiffs  as  Judgment  creditors,  and 
that  after  his  decease  the  transferee  fraudulently  obtained  a  release 
from  the  administratrix,  cancellation  of  which  was  prayed,  the  admin- 
istratrix was  properly  made  a  party  defendant,  and  was  not  required  to 
be  made  a  party  plaintiff;  it  not  being  alleged  that  she  disavowed  the 
release,  cancellation  of  which  was  sought  only  as  an  incident  to  the  prin« 
dpal  relief  sought,  which  was  to  set  aside  the  fraudulent  transfer. 

2.  Action  ^^38(2)— Against  administratrix  and  third  person  for  money  jadg- 

ment  and  cancellation  of  release  involves  ringle  caose  of  a4^ion. 

A  complaint  in  an  action  by  a  creditor  for  judgment  against  a  person 
receiving  money  from  Judgment  debtor,  which  sought  a  canceUation  of 
a  release  executed  by  the,  administratrix  of  the  debtor,  held  to  state  but  a 
single  cause  of  action;  the  cancellation  of  th.*  release  being  only  inci- 
dental to  the  main  reUef  sought,  which  was  to  set  aside  a  transfer  of  prop- 
erty made  in  fraud  of  plaintiff*8  rights. 

3.  Fraadulent  oonveyances  ^»263(1) — Complaint  by  Judgment  creditor  to 

hold  third  persoo  liable  held  to  state  good  cause  of  action. 

Wlicre  Judgment  debtor  delivered  all  his  property  to  another  to  defraua 
Judgment  creditor,  and  on  death  of  debtor  his  administratrix,  for  an  in- 
adequate consideration,  executed  a  release,  a  complaint,  In  an  action  by 
the  Judgment  creditor,  stating  such  facts  and  seeking  to  set  aside  the 
transfer  of  property  and  to  cancel  the  administratrix's  release,  stated  a 
good  cause  of  action,  either  under  Personal  Property  Law,  §  19,  or  under 
the  general  head  of  equity  jurisdiction. 

^s»For  other  cases  see  same  topic  A  KET-NUMBER  In  aU  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


488  184  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jacob  Morrison  and  another  against  Max  Sheinbaum 
and  another.  From  an  order  denying  their  motion  for  judgment  on 
the  pleadings  against  defendant  Sheinbaum,  plaintiffs  appeal.  Order 
reversed,  and  motion  granted,  with  leave  to  defendant  to  answer. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  BOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Rogers  &  Rogers,  of  New  York  City  (Gustavus  A.  Rogers,  of  New 
York  City,  of  counsel,  and  Harry  Rotkowitz,  of  New  York  City,  on 
the  brief),  for  appellants. 

Arthur  L.  Ross,  of  New  York  City,  for  respondent 

DOWLING,  J.  The  complaint  herein  sets  forth  the  following 
facts : 

Plaintiffs,  who  are  copartners  doing  business  under  the  firm  name 
of  Morrison  &  Mashkowitz,  on  December  18,  1907,  recovered  a 
judgment  in  the  Supreme  Court,  New  York  County,  in  the  stun  of 
$4,711.35  against  David  Mondshain.  Execution  was  issued  thereupon 
to  the  sheriff  of  New  York  coimty,  which  was  returned  unsatisfied, 
and  the  judgment  still  remains  unpaid  and  .valid.  Mondshain  deliv- 
ered to  the  defendant  Max  Sheinbaum  cash,  or  its  equivalent,  amount- 
ing to  approximately  $4,000,  which  belonged  to  the  former  and  iq 
which  the  latter  had  no  interest  or  claim,  which  delivery  was  in  vio- 
lation of  the  rights  and  remedies  of  the  plaintiffs,  as  judgment  creditors 
of  Mondshain,  and  in  fraud  thereof,  and  which  was  an  attempt  to 
conceal  from  plaintiffs  said  assets,  which,  if  not  delivered  to  Shein- 
baum, would  have  been  used  and  applied  for  the  payment  of  plain- 
tiffs' claim.  Mondshain  died  on  June  23,  1917,  intestate,  and  defend- 
ant Rachel  Mondshain,  his  widow,  was  appointed  administratrix  of 
his  estate  by  the  Surrogate's  Court,  New  York  County,  on  July  30, 
1917.  Plaintiffs  are  the  sole  creditors  of  his  estate.  After  her  ap- 
pointment, the  administratrix,  for  the  totally  inadequate  consideration 
of  $400,  executed  a  general  release  under  seal  to  the  defendant  Shein- 
baum, which  is  set  forth  at  length  in  the  complaint  and  bearing  date 
August  9,  1917.*  Rachel  Mondshain,  as  administratrix,  gave  bond  in 
the  sum  of  $500  and  is  financially  irresponsible. 

It  is  further  alleged  that,  at  the  time  of  the  death  of  David  Mond- 
shain, the  defendant  Sheinbaum  knew  that  plaintiffs  had  a  judgment 
against  Mondshain  which  was  still  outstanding  and  unsatisfied,  and 
that,  by  reason  of  the  acts  and  conduct  of  both  defendants,  plaintiffs 
are  deprived  of  any  remedy  in  the  Surrogate's  Court,  and  have  no 
redress  save  by  the  intervention  of  a  court  of  equity,  and  have  no 
adequate  remedy  at  law.    It  is  then  charged : 

"That  the  release  aforesaid  Was  obtained  by  the  defendant  Max  Sheinbanm 
from  the  defendant  Rachel  Mondshain  by  the  false  and  fraudulent  representa- 
tions on  the  part  of  the  defendant  Max  Sheinbaum  that  the  entire  estate 
which  was  left  by  the  decedent,  David  Mondshain,  with  him,  and  that  the 
entire  amount  of  money  which  passed  from  the  deceased  to  him,  did  mt  ex- 
ceed the  sum  of  $400." 
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It  is  further  set  forth  that  David  Mondshain  left  no  other  assets 
of  any  substantial  value,  except  the  moneys  transferred  by  him  to 
Sheinbaum,,  which  transfer  was  under  an  arrangement  that  the  said 
moneys  should  be  returned  to  him  upon  demand. 

The  relief  demanded  in  the  complaint  is  a  judgment  against  the 
defendant  Max  Sheinbaum  as  follows : 

"First.  To  account  to  the  plaintiffs  for  any  and  aU  stsms  of  money  whlcb 
have  come  into  his  hands  from  the  deceased,  David  Mondshain. 

"Second.  That  the  plaintiffr.  have  judgment  np  to  the  amounts  that  have 
come  into  the  hands  of  defendant  Max  Sheinhaum  from  David  Mondshain, 
sufficient  to  satisfy  the  judgment  of  the  plaintiffs  against  the  said  David 
Mondshain. 

"Third.  That,  if  it  be  necessary  to  effcrd  relief  to  the  plaintiffs,  the 
release  executed  by  the  defendant  Rachel  Mondsfiain,  as  administratrix,  to 
the  defendant  Max  Sheinbaum,  on  or  about  the  9iEh  day  of  August,  1917,  be 
set  aside,  canceled,  and  declared  void  and  of  no  effect. 

"Fourth.  That  the  plaintiffs  have  any  other  and  further  relief  that  may 
seem  proper  to  this  court. 

"Fifth.  That  the  plaintiff  have  the  costs  and  disbursements  of  this  action.'' 

To  this  complaint  the  defendant  Sheinbaum  demurred  i4)on  three 
grounds : 

(1)  That  there  is  a  defect  of  parties  plaintiff,  in  that  Rachel  Mond- 
shain, as  administratrix,  is  not  a  party  plaintiff,  as  she  should  be,  since 
part  of  the  relief  demanded  is  that  a  release  executed  by  her  be  can- 
celed and  declared  void. 

(2)  That  causes  of  action  have  been  improperly  united,  to  wit: 
(a)  An  action  to  set  aside  the  conve)rance  made  by  David  Mond- 
shain ;  and  (b)  an  action  to  cancel  and  annul  the  general  release  ex- 
ecuted by  Rachel  Mondshain,  as  administratrix,  to  the  defendant 
Sheinbaum. 

(3)  That  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

[1}  As  to  the  first  objection,  it  is  answered  by  the  fact  that,  as  the 
administratrix  is  not  alleged  to  have  disavowed  the  release  which 
plaintiffs  claim  was  procured  from  her  by  fraud,  and  which  is  an  ap- 
parent bar  to  their  right  to  relief,  she  is  a  proper  party  defendant,  even 
where  she  is  not  charged  to  have  been  a  party  to  the  fraud,  where  it 
is  sought  to  have  the  release  executed  by  her  canceled  as  an  incident 
to  the  principal  relief  sought  by  plaintiffs.  As  an  instrument  executed 
by  her  is  attacked,  it  is  proper  that  she  be  made  a  party  defendant. 

[2]  As  to  the  second  objection,  there  is  but  a  single  cause  of  action 
here,  and  that  is  a  judgment  creditors'  action  to  set  aside  a  transfer  of 
property  made  in  fraud  of  their  rights  by  the  judgment  debtor,  brought 
against  the  transferee,  who  participated  in  the  fraud  and  had  knowl- 
edge of  the  creditors'  rights.  The  cancellation  of  the  release  is  but 
incidental  to  the  main  relief  sought. 

[3]  As  to  the  third  objection,  a  good  cause  of  action  is  set  forth, 
whether  it  be  treated  as  one  arising  under  the  provisions  of  section 
19  of  the  Personal  Property  Law  (chapter  45,  Laws  1909  [Consol. 
Laws,  c.  41]),  or  under  the  general  head  of  equity  jurisdiction. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
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disbursements^  and  the  motion  for  judgment  on  the  pleadings  against 
the  defendant  Sheinbaum  granted,  with  $10  costs,  with  leave  to  de- 
fendant to  answer  within  20  days  on  payment  of  said  costs.  All  con- 
cur. 


ERDRIGH  et  al.  v.  AMOBY. 

(Supreme  Oonrt,  Appellate  Term,  First  Department    October  21,  1920.) 

1.  Courts  <e=»189(6)-4'laintlff  in  City  Court  should  be  given  leave  to  file 

additional  affidavit  for  attachment. 

Though  afQdavlts  for  attachment  m  City  Court  in  an  action  for  breach 
of  contract  were  defective,  because  too  general,  yet,  where  there  were 
no  intervening  rights,  plaintiff  should,  in  view  of  Code  Civ.  Proc.  S  768,  be 
allowed  to  file  an  additional  afiQdavit  nunc  pro  tunc. 

2.  Courts  <e==>189  (6)  ^Moving  papen  in  attaduneot  in  City  Court  should  be 

liberally  eonstnied. 

Moving  papers  in  support  of  attachment  in  City  Court  should  be  liber- 
ally construed. 

3.  Courts  <S=»189  (6) —Defects  in  moving  papers  in  attachment  in  City  Court 

corrected  nunc  pro  tunc. 

If  the  moving  papers  in  support  of  an  attachment  in  the  City  Court  are 
defective,  but  the  defects  can  be  cured  without  prejudice  to  intervening 
rights,  it  is  the  duty  of  the  court,  under  Code  Civ.  Proc.  {  768,  to  direct 
that  such  defects  be  supplied  nunc  pro  tunc. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Benjamin  J.  Erdrich  and  ahother  against  John  Heathcoat 
Amory.  From  an  order  vacating  a  writ  of  attachment,  plaintiffs  ap- 
peal. Order  reversed,  with  leave  to  plaintiffs  to  file  an  additional 
affidavit;   otherwise,  order  affirmed. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Keppler  &  Hochman,  of  New  York  City  (Joseph  L.  Hochman,  of 
New  York  City,  of  counsel),  for  appellants. 

Edward  B.  Levy,  of  New  York  City  (Monroe  J.  Cahn,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  papers  upon  which  the  writ  of  attachment 
herein  was  granted  consist  of  a  summons  and  complaint  and  two  affi- 
davits. They  set  forth  in  a  general  way  the  making  of  a  contract  be- 
tween the  parties  for  the  sale  and  delivery  of  1,250  yards  of  silk,  a 
partial  delivery  thereof,  and  a  refusal  upon  proper  demand  to  deliver 
the  balance,  by  reason  of  which  the  plaintiffs  have  suffered  damages 
in  the  sum  of  $700.  The  defendant  moved  to  vacate  the  writ  in  ques- 
tion upon  the  papers  upon  which  it  was  issued,  and  the  court  below 
granted  the  motion,  on  the  grounds,  first,  that  the  averments  in  the 
affidavits  in  support  of  the  attachment  were  too  broad  and  general, 
and  did  not  contain  evidence  from  which  the  court  could  determine 
that  the  ultimate  facts  stated  in  the  complaint  could  be  substantiated; 
and,  secondly,  that  positive  statements  made  by  the  plaintiffs  were  in- 
sufficient, for  failure  to  disclose  the  source  of  information  upon  which 
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they  were  necessarily  based.  An  additional  ground  might  Imve  been 
that  the  contract  in  question  should  have  been  alleged  witn  greater 
particularity. 

[1-3 J  It  is  well  established  that  moving  papers  in  support  of  an 
attachment  must  be  liberally  construed  (Makepeace  v.  Dilltown 
Smokeless  Coal  Co.,  179  App.  Div.  60, 166  N.  Y.  Supp.  92),  and  if  they 
be  defective,  and  the  defects  can  be  cured  without  prejudice  to  inter- 
vening rights,  it  is  the  duty  of  the  court  to  direct  that  such  defects  be 
supplied  nunc  pro  tunc  (Swift  v.  Martini  [Sup.]  162  N.  Y.  Supp.  136; 
Sorensen  et  al.  v.  S.  A.  Companhia  General  Commercial  de  Santos 
[Sup.]  180  N.  Y.  Supp.  201 ;  Code  of  Civ.  Proc.  §  768).  No  doubt 
the  papers  were  defective  in  the  respects  named ;  but,  in  view  of  the 
authorities  cited,  we  believe  that  the  learned  court  should  have  given 
the  plaintiff  an  opportunity  to  correct  the  same  by  filing  an  affidavit 
nunc  pro  tunc,  especially  since  no  intervening  rights  could  be  prej- 
udiced thereby. 

The  order  is  accordingly  reversed,  without  costs,  with  leave  to  the 
plaintiffs  to  file  an  additional  aflidavit  in  support  of  the  warrant  of  at- 
tachment within  10  days  after  notice  of  entry  of  the  order  to  be  en- 
tered on  this  decision,  upon  payment  of  $10  costs;  otherwise,  order 
affirmed,  with  $10  costs  and  disbursements. 


NEUBERGER  v.  IBVIN. 

(Supreme  Court,  Appellate  Term,  First  Department    November  15,  1920.) 
Banks  and  bairidng  ^=»139— Owner  held  not  entitled  to  stop  payment  on 


Where  materials  were  ordered  by  contractor  to  be  used  in  i^ace  ol 
other  materials  returned  to  materialman,  and  were  delivered  O.  O.  D., 
owner,  having  given  check  in  payment  for  goods,  so  delivered,  and  having 
received  credit  from  contractor  for  the  other  materials  returned  to 
materialman,  oonld  not  refuse  to  honor  check  on  ground  that  material* 
man  gave  contractor  credit  for  materials  returned. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  Edward  Neuberger  against  Rea  Irvin.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Reversed,  and  judgment  directed  for 
plaintiff. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ- 

David  Harrison,  of  New  York  City,  for  appellant. 

John  Jay  McKelvey,  of  New  York  City  (J.  Wamsley,  of  New  Yorfc 
City,  of  cotmsel),  for  respondent. 

PER  CURIAM.  Defendant  contracted  with  one  Magoldi,  a  plunib- 
er,  to  install  in  defendant's  house  certain  radiators,  together  with 
the  necessary  pipes,  valves,  and  fittings  therefor.     Magoldi,  having 
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no  credit| requested  the  defendant  to  go  with  him  to  plaintiff,  a  dealer 
in  the  linl  of  goods  in  question,  and  to  pay  for  such  material  as  was 
selected.  This  defendant  did,  and  Magoldi  having  contracted  with 
plaintiff  for  enough  material  to  complete  defendant's  job,  defendant 
paid  plaintiff  therefor  the  sum  of  $800.  When  it  came  time  to  install 
the  radiators  in  question,  it  was  found  that  some  were  too  high  to 
go  under  certain  windows,  where  they  were  intended  to  be  placed,  and 
defendant  told  Magoldi  to  arrange  with  plaintiff  for  an  exchange 
thereof.  This  resulted  in  plaintiff  sending  to  defendant  the  necessary 
low  radiators,  at  the  same  time  taking  back  the  high  radiators.  The 
cost  of  the  former  was  billed  to  defendant  C.  O.  D.  at  $167.50,  which 
he  paid  tmder  protest  by  the  check  sued  upon.  Learning  later  that 
plaintiff  had  given  credit  to  Magoldi  for  return  of  the  high  radiators 
in  question,  defendant  stopped  pa3rment  upon  the  check  given  plain- 
tiff for  $167.50,  and  now  defends  tihe  suit  thereon  upon  the  ground  of 
payment  and  want  of  consideration  in  connection  therewith. 

The  record  clearly  shows  that  there  never  was  any  contractual 
relation  between  the  parties  hereto  concerning  the  subject-matter  in- 
volved herein.  Whatever  agreement  existed  concerning  same  was 
between  Magoldi  and  plaintiff ;  the  defendant's  position  in  the  matter 
being  simply  to  pay  to  plaintiff  C.  O.  D.  for  the  goods  ordered  by  Mag- 
oldi to  complete  his  defendant's  job.  This  defendant  did  when  Mag- 
oldi bought  the  original  allotment  from  plaintiff,  and  when  it  came 
to  an  exdiange  of  radiators  the  same  course  was  pursued  by  plaintiff 
sending  to  defendant  the  C.  O.  D.  bill  for  the  price  of  the  low  radia- 
tors. Defendant's  contention  that  he  was  entitled  to  a  credit  for  the 
high  radiators  is  conceded,  but  the  difficulty  with  his  position  in  that 
respect  is  that  he  looked  for  the*  same  from  plaintiff,  with  whom 
concededly  he  had  no  transaction,  other  than  to  pay  for  the  goods  or- 
dered by  Magoldi,  rather  than  to  Magoldi,  his  contractor.  As  a  mat- 
ter of  fact,  it  appears  without  contradiction  that  Magoldi, did  give 
defendant  a  credit  of  $114  for  the  radiators  returned,  and  that  de- 
fendant subsequently  paid  Magoldi  the  difference  between  that  amount 
and  $167.50,  the  price  of  the  low  radiators. 

Upon  what  theory,  therefore,  the  learned  court  below  could  grant 
judgment  for  plaintiff,  it  is  difficult  to  comprehend.  If  this  judgment 
be  upheld,  plaintiff  would  be  mulcted  on  this  transaction,  not  alone  the 
price  of  the  low  radiators,  but  also  the  credit  given  Magoldi  on  ac- 
count thereof,  while  defendant  would  be  benefited  to  the  extent  of 
receiving  for  the  sum  of  $55  materials  of  the  value  of  $167.50.  This 
injustice  must  be  rectified.  In  the  circumstances,  defendant  was  ob- 
ligated to  honor  his  check,  and  for  the  refund  of  any  overpajrment  on 
accoimt  of  the  exchange  in  questixm  he  must  look  to  Magoldi,  his  con- 
tractor, and  not  to  plaintiff. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  plain- 
tiff for  the  amount  of  the  check,  with  interest,  with  costs  in  the  court 
belowt 
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mLLEABY  T.  WELLS  FARGO  &  CO.  EXPRESS. 

(Supreme  Ck>urt,  Appellate  Term,  First  Department    November  15,  1920.) 

L  Courts  <e=»189(15)— IMai^  in  Muolelpal  Court  not  opened  without  siiow- 
iDUr  of  defense  and  excuse  for  failure  to  serve  answer  within  time. 

Where  moving  papers  on  motion  to  open  default  in  Municipal  Ck>urt  did 
not  show  defendant  to  have  a  meritorious  defense,  or  show  why  defend- 
ant had  been  unable  to  prepare  and  serve  answer  within  45  days,  which 
it  admittedly  had  under  extensions  granted,  the  motion  should  have  been 
denied,  since  in  such  case  the  facts  should  be  stated,  so  that  the  court  may 
exercise  a  due  discretion  in  regard  both  to  opening  the  default  and  the 
terms  to  be  imposed.  ^ 
2.  Courts  <&:»189  (15) —Default  due  to  oversight,  Exceptional  hindrance,  or 
difficulty  In  preparation  of  pleading,  or  attendance  in  court,  may  be 


A  litigant  should  be  given  his  day  in  court,  notwithstanding  a  de- 
fault due  to  oversight,  or  exceptional  hindrance,  or  difficulty  in  the 
preparation  of  the  pleading,  or  attendance  in  court,  as  the  case  may  be. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  George  C.  Hilleary  against  the  Wells  Fargo  &  Co.  Ex- 
press. From  an  order  opening  defendant's  default  in  answering, 
plaintiff  appeals.  Order  reversed  and  motion  denied,  with  leave  to 
move  upon  appropriate  papers. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Kamen  &  Ostertag,  of  New  York  City  (Sol  S.  Ostertag,  of  New 
York  City,  of  counsel),  for  appellant. 

Stockton  &  Stockton,  of  New  York  City  (Clarence  C.  Meleney,  of 
New  York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  action  is  presumably  brought  to  recover  for  de- 
fendant's loss  of  a  shipment  of  goods  made  by  plaintiff.  Defendant's 
excuse  for  failure  to  answer,  is  that,  having  made  a  voluntary  appear- 
ance, it  requested  and  needed  more  time  than  was  allowed  for  an 
investigation  of  the  facts,  and  that  its  answer  was  prepared  a  day  or 
two  after  the  time  to  serve  the  same  had  elapsed'. 

Nowhere  in  the  moving  papers  does  it  appear  that  the  defendant 
had  a  meritorious  defense.  Nor,  indeed,  is  it  alleged,  either  what  the 
cause  of  action  is,  or  what  the  defense  may  be.  Even  if  we  could 
presume  that  the  answer  had  been  served  or  tendered  to  plaintiff,  and 
that  plaintiff  regarded  it  as  meritorious,  a  violent  assumption  in  face 
of  the  complete  absence  of  any  averment  in  regard  thereto,  we  s^re 
still  left  in  the  dark  as  to  why  defendant  was  unable  in  a  simple  action 
to  prepare  and  serve  its  answer  within  the  45  days  which  it  admitted- 
ly had  under  the  extensions  granted. 

[1,2]  When  analyzed,  the  affidavit  upon  which  this  default  was 
opened  amounts  to  no  more  than  a  statement  in  some  detail  that  the 
defendant  was  in  default.     I  believe  that  a  litigant  should  be  given 
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his  day  in  court,  notwithstanding  a  default  due  to  oversight,  or  ex- 
ceptional hindrance,  or  difficulty  in  the  preparation  of  a  pleading,  or 
attendance  in  court,  as  the  case  may  be ;  but  the  facts  must  be  stated, 
so  that  the  court  may  exercise  a  due  discretion  in  regard  both  to 
opening  the  default  and  the  terms  to  be  imposed. 

Order  reversed,  with  $10  costs  of  this  appeal,  and  motion  denied, 
with  $10  costs,  with  leave,  however,  to  defendant  to  move  upon  ap- 
propriate papers  for  the  relief  sought.    All  concur. 


SOUNGEB  V.  MAWEN. 

(Supreme  Conrt,  Appellate  Term,  First  Department.     November  15,  1920.) 

Courts  <S=»190  (6) —-Appeal  of  landlord  from  orders  of  Municipal  Coort,  not 
contained  In  record,  must  be  Asmlssed. 

In  a  landlord's  proceeding  for  possession  in  Municipal  Ckiart,  where 
the  record  on  appeal  to  the  Appellate  Term  contains  no  orders  staying 
the  warrant  of  dispossession  and  denying  the  landlord's  motion  for 
order  yacatlng  the  final  order  and  granting  new  hearing,  the  landlorc^s 
appeal  therefrom  must  be  dismissed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Proceeding  by  Morris  Solinger,  the  landlord,  against  Jane  Mawen, 
the  tenant.    From  two  orders,  the  landlord  appeals.    Appeal  dismissed. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Samuel  Falk,  of  New  York  City,  for  appellant. 

PER  CURIAM.  The  landlord  herein  appeals  from  two  orders  of 
the  Municipal  Court,  one  which  the  notice  of  appeal  states  to  be  an 
order  '^staying  the  warrant  of  dispossession,"  etc.,  and  the  other  "deny- 
ing the  motion  of  the  landlord  for  an  order  vacating  the  final  order  and 
granting  a  new  hewing."  The  record  contains  no  such  orders,  and  the 
appeal  must  therefore  be  dismissed. 

Appeal  dismissed,  without  costs. 

^=s>For  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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(193  App.  Div.  585)       

A£iGKEY  T.  CEHL  OF  NEW  YORK* 

(Supreme  Gonrt,  Appellate  Division,  Third  Department.    November  10, 1020.) 

Masler  and  servant  ^»361— Compensalion  not  allowable  against  dty  as  spe- 
cial employer  of  driver  iojured  wbile  retundng  team  to  general  employ- 
er's bam;  ^iia^ardous  employment.** 

Driver  of  a  garbage  wagon  employed  by  <»ie  who  contracted  vrith  city 
of  New  York  for  the  use  of  his  team  with  driver  at  so  much  a  day, 
the  driver  reporting  to  the  section  foreman  of  the  city,  who  directed  him 
where  and  when  to  have  his  wagon  loaded  with  garbage  and  ashes,  after 
he  had  completed  his  day's  work  for  the  city,  his  special  employer,  and 
was  returning  his  team  to  the  bam  of  his  general  employer,  was  not  em- 
ployed by  the  dty,  which  is  not  liable  for  injury  to  him,  not  having  em- 
ployed him  in  "hazardous  employment,"  within  Workmen's  CJompensa- 
tion  Law,  f  8.  subd.  i;  the  injury  having  occurred  while  the  employ^ 
was  driving  a  vehicle,  a  case  provided  for  by  section  2,  group  41. 

[£:d.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Hazardous.] 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  daim  of  Anna  Mackey  for  compensation  for  her- 
self and  children  under  the  Workmen's  Compensation  Law  for  the 
death  of  John  Mackey  against  the  City  of  New  York,  the  employer. 
From  an  award  of  the  State  Industrial  Commission,  the  City  appeals. 
Award  reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (John  F. 
O'Brien,  William  A.  Walling,  and  Isaac  F.  Cohen,  all  of  New  York 
City,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

WOODWARD,  J.  There  is  no  dispute  as  to  the  facts  in  this  case. 
The  decedent  was  employed  by  one  Schauerte  as  a  driver,  and  was  paid 
the  sum  of  $18  per  week.  The  city  of  New  York  contracted  with 
Schauerte  for  the  use  of  the  latter's  team  with  a  driver  at  the  rate  of 
$6.50  per  day.  The  decedent,  with  the  team,  reported  to  the  section 
foreman  of  the  city  of  New  York,  who  directed  him  where  and  when 
to  have  his  wagon  loaded  with  garbage  and  ashes.  Usually  the  work  be- 
gan at  8  o'clock  in  the  forenoon  and  closed  at  5  in  the  afternoon.  On 
the  day  of  the  accident  it  rained,  and  the  section  foreman  permitted 
decedent  to  work  through  the  noon  hour  for  the  purpose  of  quitting 
earlier  at  night.  Decedent's  wagon  was  loaded  for  the  last  time  at  about 
3.15  p.  m.,  on  the  1st  aay  of  May.  1919.  He  went  to  the  dumping 
ground,  about  one  mile  away,  and  unloaded  his  wagon,  and  started  for 
3ie  stable  of  his  employer,  Schauerte.  It  was  while  he  was  thus  engag- 
ed in  returning  to  his  employer's  bam  at  Walcott  and  Steinway  avenues, 
at  about  4  o'clock  in  the  af terngon,  that  a  wheel  came  off  the  wagon  and 
threw  decedent  to  the  pavement,  producing  injuries  from  which  he  died 
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on  May  6,  1919.  The  State  Industrial  Commission  has  made  an  award 
against  the  city  of  New  York,  and  appeal  comes  to  this  court.  The 
State  Industrial  Commission  attempts  to  justify  the  award  on  the  theory 
that  under  the  decision  in  Matter  of  DeNoyer  v.  Cavanaugh,  221  N.  Y. 
273,  116  N.  E.  992,  the  commission  has  an  option  to  make  an  award 
against  either  the  general  or  special  employer. 

What  was  held  in  the  case  relied  upon  was  that  a  man  might  be  in 
the  employ  of  both  a  general  and  a  special  employer,  and  that  if  the 
man  was  under  the  exclusive  control  of  the  special  employer  in  the.  per- 
formance of  work  which  is  a  part  of  his  business  he  is,  for  the  time  be- 
ing, an  employe  of  the  special  employer ;  that  under  such  circumstances 
he  might  look  to  the  general  employer  for  his  compensation,  and  to  his 
special  employer  for  damages  for  injuries,  as  under  the  common  law. 
But  the  same  case  recognized  as  law  the  rule  laid  down  in  Pigeon's 
Case,  216  Miss.  51,  102  N.  E.  932,  Ann.  Cas.  1915A,  737,  that— 

"Where  a  horse  and  driver  have  been  let  by  a  general  employer  into  the 
service  of  another,  the  driver  is  subject  to  the  control  and  therefore  is  the 
agent  of  his  general  employer  as  to  the  care  and  management  of  the  horse." 

In  the  present  case,  therefore,  the  decedent  was  not,  at  the  time  of 
the  accident,  in  the  employ  of  the  city  of  New  York.  He  had  complet- 
ed his  day's  work  for  the  special  employer  and  was  returning  the  team 
Ao  the  bam  of  his  general  employer.  He  was  in  the  care  and  manage- 
tnent  of  the  team;  he  was  fulfilling  the  duties  and  obligations  of  his 
general  employment,  and  not  that  of  his  special  employment,  at  the 
rime  of  the  accident ;  and  the  city  of  New  York  could  not  be  held  liable 
for  the  injury,  because  it  was  not  an  employer,  for  it  was  not  employing 
the  decedent  in  a  hazardous  emplo)rment  (Workmen's  Compensation 
Law  [Consol.  Laws,  c.  67]  §  3,  subd.  3),  and  the  decedent  was  not  in- 
jured by  an  accident  arisingout  of  and  in  the  course  of  his  employment 
\n  removing  ashes  or  garbage,  provided  for  in  group  13,  but  while 
driving  a  vehicle,  provided  for  in  group  41  of  section  2  .of  the  Work- 
men's Compensation  Law.  After  the  work  for  the  city  of  New  York 
was  done  for  the  day,  the  decedent  reverted  to  the  complete  control  of 
his  general  employer ;  he  was  managing  and  caring  for  the  team,  and  the 
accident  arose  out  of  and  in  the  course  of  the  employment  in  driving 
the  team  back  to  the  stables  of  the  general  employer. 

The  award  should  be  reversed.    All  concur. 
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LOMASCOLO  V.  RYAN  et  mL 

(Supreme  CJonrt,  Appellate  Division,  Third  Department    November  10, 1920.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  by  Mrs.  Rosa- 
lia I^mascolo  for  compensation  for  death  of  Guiseppe  Lomascolo,  op- 
posed by  Walter  Ryan,  employer,  and  the  New  Amsterdam  Casualty 
Company,  insurance  carrier.  Award  for  claimant  by  the  State  Indifs- 
trial  Conunission,  and  employer  and  insurance  carrier  appeal.  Af- 
firmed. I 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Frederick  Mellor,  of  New  York  City  (Chester  E.  Barrett,  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  ot 
counsel),  for  State  Industrial  Commission. 

PER  CURIAM,    Award  affirmed. 

WOODWARD,  J,  (dissenting).  The  learned  Deputy  Attorney  Gen- 
eral says  in  his  brief  that,  "while  the  weight  of  medical  opinion  seems 
to  be  adverse  to  the  claim  of  death  from  injuries  received  by  the  de- 
ceased workman,  the  commission  adopted  the  opinion  of  Dr.  Lewy, 
chief  medical  examiner,  that  the  injuries  were  the  contributing  cause,'' 
and  upon  this  foundation  this  award  rests.  It  is  impossible  to  read 
this  record  without  arriving  at  the  conclusion  that  the  claimant's  intes- 
tate died  from  the  results  of  syphilis  contracted  years  before  this  ac- 
cident. There  is  absolutely  no  evidence  whatever  to  connect  the  syph- 
ilitic infection,  the  conceded  cause  of  death,  with  the  two  accidents 
which  appear  to  have  been  combined  for  the  purpose  of  reaching  a 
general  result.  The  first  accident  was  a  fall  from  a  scaffolding,  result- 
ing in  no  breaking  of  the  skin,  so  far  as  appears,  and  the  intestate  had 
been  at  work  for  a  considerable  time  when,  as  he  described  it,  he  was 
lifting  bags  of  sand  and  lost  his  balance,  and  wrenched  his  back.  But 
there  is  nothing  to  show  that  there  was  any  contusion ;  that  there  was 
any  opportunity  for  an  infection  growing  out  of  this  accident.  He 
simply  had  syphilis  and  was  injured,  but  the  disease  did  not  "naturally 
and  unavoidably  result  therefrom."  Workmen's  Ccwnpensation  Law 
(Cohsol.-Laws,  c.  67),  §  ?,  group  7. 

The  opinion  of  Dr.  Lewy  that  these  injuries  "contributed  to  bring 
about  the  condition  resulting  in  the  general  paralysis,"  which  we  find 
only  in  the  opinion  of  one  of  the  commissioners,  does  not  satisfy  the 
requirements  of  the  definition  of  personal  injuries  as  above  quoted 
from  the  statute.  The  adequate  cause  of  deadi  is  to  be  found  in  the 
disease;  the  claimant's  intestate  concededly  was  infected  with  syphilis, 
that  was  the  undoubted  cause  of  his  death,  and  there  is  no  evidence  to 
connect  this  infection  ynth  either  of  the  accidents  which  befell  him. 
Assuming  the  most  that  can  possibly  be  inferred  from  the  evidence,  the 
184N.T.S.— 82 
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accident  merely  contributed  to  the  hastening  of  the  death  of  the  intes- 
tate ;  it  did  not  produce  the  death.  No  one  claims  that  the  slight  in- 
jury  was  the  proximate  cause  of  death;  that  it  could  have  resulted  in 
the  death  of  one  who  was  not  already  far  advanced  in  the  disease  which 
resulted  in  general  paralysis.  The  testimony  of  the  family  physician 
that  he  does  not  believe  in  the  Wasserman  test,  because  the  patient 
failed  to  respond  to  treatments,  cannot  be  dignified  into  evidence  of  a 
causal  relation  between  the  accidents  and  the  death  of  the  intestate. 

'The  whole  theory  of  the  Workmen's  Compensation  Law  is  that  it 
makes  a  special  dispensation  for  those  employed  in  hazardous  occupa- 
tions. It  does  not  attempt  to  compensate  for  occupational  or  other  dis- 
eases ;  its  whole  purpose  is  to  deal  with  personal  injuries,  which  "mean 
only  accidental  injuries  arising  out  of  and  in  the  course  of  employment 
and  such  disease  or  infection  as  may  naturally  and  unavoidably  result 
therefrom"  (section  2,  group  7),  and  this,  of  course,  excludes  pre-exist- 
ing syphilis  or  other  disease.  It  is  the  injury  produced  by  accidental 
means  that  is  to  be  compensated.  The  intestate  might  have  been  en- 
titled to  some  compensation  for  the  second  injury;  he  had  already  been 
compensated  for  tihe  first.  But  he  could  only  have  been  compensated 
for  the  actual  injury,  not  for  the  death.  Whatever  disease  or  infection 
"naturally  and  unavoidably"  resulted  from  the  injury  was,  a  proper 
charge  against  the  industry  under  the  theory  of -the  statute;  but  be- 
cause some  sophistical  physician  can  be  found  to  suggest  that  the  ac- 
cident, trivial  in  itself,  had  an  activating  influence  upon  the  already 
existing  disease,  does  not  bring  the  case  within  the  letter  or  the  spirit 
of  the  statute.  It  has  no  relation  to  the  hazards  of  the  occupation,  and 
was  not  cause  of  death.  It  is  clear  that  the  accidents  had  no  relation 
whatever  to  the  death.  No  one  dares  to  contend  that  it  was  the  proxi- 
mate cause  of  death ;  the  most  that  is  suggested  is  that  "it  contributed 
to  bring  about  the  condition  restilting  in  the  general  paralysis" ;  and 
this  is  so  clearly  without  the  provisions  of  the  statute  that  it  ought  not 
to  receive  the  approbation  of  this  court. 

The  award  should  be  reversed,  and  the  case  dismissed. 


(113Misc.  Kep.  365) 

GROUT  V.  ZAPFE. 

(Supreme  Court,  Special  Term,  Kings  CJounty.    November  8,  1820.) 

1.  Covenants  «=>103(2)— Fire  escape  held  not  a  'Imil^ang,*'  within  re^toie- 

tive  eovenant. 

Restrictive  covenant,  providing  that  no  "buUding"  shoold  be  erected 
within  specified  feet  of  front  line  of  lot,  held  not  to  preclude  pladng  of 
fire  escapes  within  such  space ;  a  fire  escape  not  being  a  "building,"  within 
such  covenant. 

[Bd.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Building.] 

2.  Covenants  ^=>103(2)— Front  lot  line  restrictive  covenant  construed. 

Restrictive  covenant,  providing  "that  no  building  whatsoever  shall 
be  erected  within"  specified  feet  of  front  of  lot,  held  to  require  that  socb 
space  be  kept  open  only  so  far  as  building  on  It  is  concerned. 

^EsFof  other  cases  see  same  topic  ft  KBY-NIIMRBR  in  all  Key-Numbered  Dtsects  A  Indexes 
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3.  Ck^venanCs  <S^ia3(2)--EreetiMi  of  stoie  stoop  witUii  resMcteci  gpace 

held  violative  of  restrictive  eevenaot. 

The  placing  of  a  stone  stoop  within  certain  feet  of  front  line  of  lot 
held  violative  of  restrictive  covenant  providing  that  no  'T}nlldlng"  should 
be  erected  within  sncfa  space. 

4.  Covenants  ^=»1IM(2)— *No  inJiinctlOD  to  restrfdn  violation  of  eovenant, 

where  plaintiff  and  other  owners  liad  violated  It. 

Where  restrictive  covenant  provided  that  no  building  should  be 
erected  within  specified  number  of  feet  of  front  line  of  lots,  an  owner 
would  not  be  enjoined  from  placing  fire  escapes  within  such  space,  even 
though  to  so  do  would  be  to  violate  the  restrictive  covenant,  where 
plaintiff  applying  ibr  injunction  had  himself  violated  the  covenant,  and 
where  stoops,  balconies,  bay  windows,  and  railings,  erected  on  or  project- 
ing into  the  restricted  space,  had  for  many  years  formed  part  of  the 
various  buildings  affected  by  the  covenant,  since  to  so  do  would  be  in- 
equitable. 

Action  by  Paul  Grout  against  All)crt  Zapfe.    On  motion  for  injunc-  * 
tion  pendente  lite.    Motion  denied. 

Dean  Potter,  of  New  York  City,  for  plaintiflF. 

H.  S.  &  C.  G.  Bachrach,  of  Brookl3m,  for  defendant 

FABER,  J.  Plaintiff  moves  for  an  injunction  pendente  lite  to  re- 
strain an  alleged  violation  of  a  restrictive  covenant : 

"That  no  building  whatsoever  shall  be  erected  within  •  *  •  five  feet 
of  the  front  of  any  of  said  lots  which  are  situated  on  Willow  street.    *    *    *  " 

[1-4]  Defendant  originally  intended  to  erect  a  building  upon  the  five- 
foot  space,  or  a  part  thereof,  but  has  modified  this  intention,  and  re- 
moved his  proposed  building  back  to  conform  to  the  said  restrictions, 
but  intends  to  place  fire  escapes  upon  the  front  of  the  structure,  which 
fire  escapes  will  project  into  the  restricted  space.  It  is  conceded  that 
the  plaintifif  has  in  front  of  his  dwelling  a  stone  stoop  erected  within 
the  five  feet.  I  am  of  the  opinion  that  the  intended  fire  escape  does 
not  constitute  a  "building"  within  the  meaning  of  the  covenant  under 
consideration.  See  Olcott  v.  Sheppard  Knapp  &  Co.,  96  App.  Div.  281, 
89  N.  Y.  Supp.  201,  affirmed  185  N.  Y.  584,  78  N.  E-  1108.  In  thkt 
case  the  court  said,  in  speaking  of  the  glass  and  metal  awning: 

"The  courtyard  space  is  open,  and  In  effect  constitutes  a  part  of  the  side- 
walk in  front  of  the  defendant's  building.  Taking  all  of  the  evidence  into 
consideration  as  to  the  construction  of  the  awning,  I  am  of  the  opinion  that 
it  is  not  a  violation  of  the  covenant  referred  to.  That  covenant  coQtemplates 
that  the  space  shall  be  kept  open,  so  far  as  building  upon  It  is  concerned." 

So  it  may  be  said  here  that  the  covenant  contemplated  that  the  space 
should  be  kept  open  so  far  as  building  upon  it  was  concerned.  The 
space  will  remain  open  without  any  obstruction  from  the  fire  escapes. 
The  plaintiff,  however,  with  his  solid  stoop  erected  within  the  five  feet, 
actually  prevents  that  space  being  open.  Moreover,  other  stoops,  bal- 
conies, bay  windows,  and  railings  have  for  manv  years  formed  part  of 
various  buildings  affected  by  the  covenant,  and  have  been  erected  upon 
or  project  into  the  restricted  space. 

I  am  clearly  of  the  opinion  that  it  would  therefore  be  inequitable  to 
restrain  the  defendant  from  placing  the  fire  escapes  upon  the  building 
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in  question,  even  if  they  violated  the  covenant.  Although  defendant's 
affidavit  shows  that  he  has  changed  his  plans,  so  as  to  place  the  building 
itself  back  of  the  restricted  space,  yet  plaintiff  asks  that  the  defendant 
be  restrained  from  erecting  the  building  within  such  space.  This,  it 
seems  to  me,  would  be  a  futile  thing  imder  the  facts  as  they  now  exist 
Motion  denied,  with  costs. 


(193  Misc.  Rep.  538) 

CHIMORA  ▼.  INTERNATIONAL  ICE  CREAM  CO.  eC  aL 

<Siipreme  Ck>art,  AppeUate  Division,  Third  Department.    November  10,  1920.) 

L  IMaster  and  servant  €=»403 — Compensation  claimant  has  burden  of  estab- 
lishing eontlnuanee  of  disability. 

One  claiming  compensation  for  temporary  total  disability^  witbin 
Workmen's  Compensation  Law,  8  15,  subd.  2,  has  burden  of  estab- 
lishing that  his  disability  did  not  end  on  the  date  his  attending  physi- 
cian pronounced  him  well  and  able  to  work,  and  he  is  not  relieved  of  this 
burden  by  the  presumptions  declared  in  section  21. 

2.  Master  and  servant  ^=>405(6)^Evidenee  held  not  to  prove  eontinoance 
of  disability.  ' 

In  a  proceeding  by  an  employ^  claiming  compensation  for  a  fracture  of 
the  vrrist  causing  temporary  total  disability,  within  Workmen's  Compensa- 
tion Law,  §§  10, 15,  subd.  2,  medical  evidence  and  statements  of  claimant  to 
his  interpreter  held  not  to  prove  disability  subsequent  to  the  date  his 
attending  physician  pronounced  him  weU  and  able  to  work,  though  he 
was  unwilling  to  work  because  he  was  made  sore  by  a  renewal  of  active 
labor. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceedings  by  Walenty  Chimora  for  compensation  under  the 
Workmen's  Compensation  Law,  opposed  by  the  International  Ice 
Cream  Company,  employer,  and  the  iEtna  Life  Insurance  Company, 
insurance  carrier.  From  an  award  for  the  claimant,  the  employer 
and  insurance  carrier  appeal.    Reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

William  H.  Foster,  of  Syracuse,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty;  Gen., 
of  counsel),  for  respondents. 

WOODWARD,  J.  The  State  Industrial  Commission  has  found  as 
a  conclusion  of  fact  that  the  claimant  was  injured  on  the  23d  day  of 
July,  1919,  resulting  in  a  "fracture  of  the  middle  of  the  left  radius 
and  ulna,  and  as  a  result  of  which  he  was  disabled  from  July  23,  1919, 
to  December  22,  1919,  on  which  date  he  was  still  disaWed,"  and  has 
made  an  award  for  various  sums  subsequent  to  the  10th  day  of  Sep- 
tember, 1919,  upon  the  basis  of  alleged  decrease  of  earning  power, 
holding  the  case  open  for  further  hearings.  The  insurance  carrier 
and  the  employer  appeal,  contending  that  there  is  no  evidence  to  sup- 
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port  the  conclusion  that  the  claimant  was  ''disabled  from  July  23,  1919, 
to  December  22,  1919,  on  which  date  he  was  still  disabled." 

On  the  29th  of  September,  1919,  the  claimant,  in  making  his  claim 
for  compensation,  under  oath  says  that  recovery  was  complete  **about 
September  7,  1919,"  and  gives  Dr.  J.  B.  Garlick  as  his  attending  phy- 
sician. Dr.  Garlick,  in  his  first  report,  under  date  of  September  3, 
1919,  says  that  the  claimant's  symptoms  are  entirely  due  to  the  injury, 
and  that  he  will  not  be  able  to  attend  to  any  part  of  his  present  du- 
ties "for  first  six  weeks";  that  the  disability  due  to  the  accident  is 
likely  to  exist  for  6  weeks.  In  a  second  report,  this  same  physician 
says  that  from  the  date  of  the  accident  the  disability,  from  the  sur- 
gical viewpoint,  is  likely  to  "last  for  6  weeks,  and  from  the  vocational 
viewpoint  for  a  period  of  7  weeks.  In  his  final  report,  he  gives  as  the 
date  when  the  injured  employe  was  able  to  return  to  work,  Septem- 
ber 10,  1919,  and  in  a  memorandum  at  the  close  of  the  report  he  says : 

"This  man  was  perfectly  able  to  work  on  September  10,  1919,  bnt  I  under* 
stand  would  not  do  so  on  that  date." 

[1,2]  There  is  some  suggestion  that  the  claimant,  who  does  not 
speak  English,  was  induced  by  his  interpreter  to  sign  tfte  statement 
that  he  was  fully  recovered  on  the  7th  of  September,  without  the 
claimant's  free  consent ;  but  the  record  discloses  no  improper  act 
on  the  part  of  the  interpreter.  He  merely  took  the  answers  of  the 
claimant  to  the  formal  questions  and  recorded  them,  and  then,  when 
the  claimant  hesitated  about  signing  the  statement,  the  interpreter 
said  that  it  was  a  matter  for  him  to  decide;  that  he  would  have  to 
sign  the  paper  before  he  could  get  his  money,  and,  that  if  he  did  not 
sign  It  he  would  have  to  "fight  the  -doctor,"  meaning,  of  course,  that 
he  would  have  to  overcome  the  doctor's  report  as  to  his  condition. 
The  burden  of  establishing  that  the  disability  did  not  end  with  the 
10th  day  of  September,  1919,  up  to  which  time  there  is  no  controversy 
as  to  the  compensation,  is  upon  the  claimant.  The  presumptions  pro- 
vided in  section  21  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67)  have  no  bearing  upon  this  situation.  Matter  of  Modra  v. 
Little,  223  N.  Y.  452,  454,  119  N.  E.  853,  Ann.  Cas.  1918D,  177.  Nq 
fraud  is  shown  to  have  been  practiced  upon- the  claimant  by  any  one. 
He  says  he  was  fully  recovered  on  the  7th  day  of  September,  1919, 
and  his  attending  physician  certifies  that  the  nature  of  the  injury  was 
such  that  it  should  last  about  6  weeks,  and  that  he  was  fully  recov- 
ered and  prepared  to  go  to  work  on  the  10th  day  of  September,  more 
than  6  weeks  after  the  happening  of  the  accident. 

Dr.  Garlick  testified  in  detail  to  the  condition  of  ihis  man,  and  while 
the  claimant  says  that  he  went  to  work  upon  a  sewer  job  about  the 
25th  day  of  October  and  worked  4  days,  and  then  went  onto  a  farm 
on  or  about  the  1st  of  November,  it  is  dear  that  there  is  no  evi- 
dence on  this  case  to  warrant  the  conclusion  that  the  claimant  was 
not  relieved  of  his  disability  on  or  before  the  10th  day  of  September, 
1919.  The  statute  provides  for  the  compensation  "for  disability  or 
death"  (section  10)  and  subdivision  2  of  section  15  provide^  for  a 
"temporary  total  disability,"  which  covers  the  present  case,  and  this 
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is  to  continue  during  the  continuance  of  such  temporary  total  dis- 
ability, and  the  provisions  of  subdivision  4  relate  to  a  "case  of  tem- 
porary partial  disability,"  and  do  not  contemplate  a  case  of  temporary 
total  disability  extending  beyond  the  period  when  such  total  disability 
is  at  an  end.  When  this  comparatively  simple  fracture  of  the  wrist 
was  healed,  when  the  arm  responded  to  the  usual  tests,  and  the  man 
was  pronounced  well,  thie  temporary  total  disability  was  at  an  end. 
Because  this  man,  after  6  or  7  weeks  of  inaction,  was  unwilling  to 
work,  or  because  he  may  have  been  made  sore  by  renewal  of  active 
labor,  did  not  produce  a  "case  of  temporary  partial  disability."  Such 
a  case  Would  have  arisen  if  the  claimant  had  been  injured  only  to  the 
extent  that  he  was  unable  to  perform  all  of  his  duties  and  does  not 
grow  out  of  a  "case  of  temporary  total  disability." 

The  determination  and  award  of  the  State  Industrial  Commission 
should  be  reversed,  and  the  claim  dismissed.  All  concur,  except 
JOHN  M.  KELLOGG,  P.  J.,  who  dissents. 


SIMON  ZINN,  Inc.,  v.  HERMAN  eft  aL 

(Supreme  Court,  Appellate  Term,  First  Department.     November  15,  1920.) 

Courts  <3=»190(8) — Appellole  Term,  on  appeal  from  Munlelpal  Court,  empow- 
ered to  amend  complaint  to  eonf orm  to  proof. 

Though  the  complaint  should  have  alleged  that  the  goods*  in  question 
were  not  readily  resalable  for  a  reasonable  price,  and  that  notice  was 
given  by  plaintiff  to  defendants  that  the  merchandise  was  being  held  by 
plaintiff  as  bailee  for  defendants,  where  testimony  was  given  on  trial 
establishing  such  facts,  no  objection  being  made  to  its  submission,  and  de- 
fendants not  being  taken  by  surprise  or  suffering  any  damage,  the  Appel« 
late  Term  has  power  to  make  amendmeiit  of  the  complaint  to  conform  to 
the  proof. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Simon  Zinn,  Incorporated,  against  Samuel  Herman  and 
another.  From  a  judgment  .for  plaintiff,  defendants  appeal.  Judg- 
ment modified  and  affirmed. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

David  Geiger,  of  New  York  City,  for  appellants. 

Weil  &  Purvin,  of  New  York  City  (Arthur  Weil,  of  New  York  City, 
of  counsel),  for  respondent. 

PER  CURIAM.  The  complaint  in  this  action  should  have  alleged 
that  the  goods  in  question  were  not  readily  resalable  for  a  reasonable 
price  and  that  notice  was  given  by  the  plaintiff  to  the  defendants  that 
the  merchandise  was  being  held  by  the  former  as  bailee  for  the  latter. 
Harbison  v.  Propper,  112  Misc.  Rep.  588,  183  N.  Y.  Supij.  508. 

Testimony  was  given  at  the  trial  which  establi^ed  these'  facts.  No 
objection  was  made  to  the  admission  thereof,  and  it  does  not  appear 
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from  the  record  that  the  defendants  were  taken  by  surprise,  or  that 
they  suffered  any  damage  as  a  result.  If  a  motion  had  been  made  to 
amend  the  complaint  to  conform  to  the  proof,  the  court  below  would 
have  doubtless  granted  it.  Under  the  circumstances,  this  court  has 
power  to  make  such  amendment. 

None  of  the  other  points  raised  by  the  appellant  constitute  reversible 
error,  and  the  judgment  should  be  modified,  as  suggested,  and  affirmed, 
with  $25  costs. 


(193  App.  Div.  763) 

KORFANTA  v.  VANDERBILT  AVE.  REALTY  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department  November  12,  1920.) 

NegVgenee  <@=>139  (7) —^Instruction  on  duty  of  general  contractor  to  Inclose 
shaf  tg  with  barrier  erroneous. 

Where  a  buUding  was  substantially  completed,  and  the  elevator  In  it 
had  been  entirely  completed,  and  the  doors  put  in  place,  and  plaintiff, 
employ^  of  subcontractor,  at  tbe  owner's  request  was  making  a  change 
to  increase  the  head  room  of  the  doorway,  and  left  to  get  his  lunch, 
leaving  the  doorway  open,  and  was  knocked  down  the  doorway  by  colli- 
sion with  a  third  person  in  the  passageway,  an  instruction  that,  if  there 
was  a  failure  of  the  jE^eneral  contractor  to  provide  barrier  as  required 
by  the  labor  Law  to  be  furnished  for  openings  of  an  elevator  while  the 
work  was  in  progress,  such  failure  was  an  evidence  of  negligence  on  the 
part  of  the  contractor  and  the  contractor  was  liable,  was  erroneous; 
there  being  no  work  going  on  about  the  elevator  opening  that  would 
make  the  Labor  Law  applicable. 

Dowling,  J.,  dissenting. 

Action  by  Edward  Korfanta  against  the  Vanderbilt  Avenue  Realty 
Company  and  the  Paterno  Construction  Company,  impleaded,  etc.,  re- 
sulting in  verdict  for  plaintiff.  The  cause  was  dismissed  as  to  the 
Vanderbilt  Avenue  Realty  Company  at  the  close  of  the  case.  On  mo- 
tion of  defendant  Patemo  Construction  Company  for  new  trial  on  ex- 
ceptions, ordered  to  be  heard  in  the  first  instance  at  the  Appellate  Divi- 
sion.   Exceptions  sustained,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Alfred  E.  Holmes,  of  New  York  City  (Edgar  J.  Treacy,  of  New 
York  City,  of  counsel),  for  the  motion. 

William  P.  McCool,  of  New  York  City  (G.  Everett  Hunt,  of  New 
York  City,  of  counsel),  opposed. 

SMITH,  J.  The  Vanderbilt  Avenue  Realty  Company  was  con- 
structing an  apartment  house  at  44  East  Forty-Eighth  Street  in  the  bor- 
ough of  Manhattan.  The  defendant  Patemo  Construction  Company 
had  the  general  contract.  Adam  Happel,  Incorporated,  had  a  subcon- 
tract for  the  iron  work  in  the  building,  and  the  plaintiff  was  in  its  em- 
ploy. The  Happel  Company  at  first  constructed  the  freight  elevator 
with  too  low  a  headway,  and  they  subsequently  changed  the  headway 
from  6  to  9  feet.  It  was  in  the  progress  of  this  work  that  plaintiff  re- 
ceived his  inj  uries.  The  building  had  been  substantially  completed  when 
this  work  was  done,  and  the  elevator  in  question  was  being  used  to 
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carry  furniture  down  from  the  main  floor  of  the  building.  There  were 
some  tenants  in  the  building,  and  the  elevator  had  been  used  and  was 
being  used  to  carry  furniture  for  them  at  the  time  of  the  accident 
The  plaintiff  with  another  workman  had  been  at  work,  some  two  days 
before  the  accident,  in  taking  out  the  door  jambs  or  ''bucks'*  and 
putting  in  longer  ones.  They  had  used  two  horses  about  4  feet 
high,  with  some  planks  across  from  one  to  the  other,  and  when  they 
completed  the  work  on  that  day  they  removed  the  horses  and  planks 
and  did  not  use  them  again,  except  that  they  used  one  of  the  horses 
on  the  day  of  the  accident  to  stand  on  to  plumb  the  door  jambs,  when 
requested  by  the  superintendent  of  the  Patemo  Company.  After  the 
plaintiff  and  his  coworker  had  finished  the  work  of  plumbing  the  door 
jambs,  and  about  10  minutes  before  the  accident,  they  removed  the 
horse  to  the  end  of  the  hallway.  They  then  proceeded  to  get  their 
lunch,  and  as  the  plaintifr  was  to  go  outside  the  building  for  that  pur- 
pose he  passed  down  the  hallway,  and  opposite  the  open  elevator  door- 
way met  a  colored  man  carrying  a  trunk  on  his  back.  The  trunk  slip- 
ped from  the  colored  man's  back,  and,  striking  the  wall,  pushed  the 
colored  man  against  the  plaintiff,  who  fell  down  the  unguarded  ele- 
vator shaft. 

There  was  some  evidence  that  the  defendant  had  furnished  a  railing 
guard — i.  e.,  two  uprights  with  a  cross-board  3  or  4  feet  from  the  floor 
— ^to  guard  this  elevator  opening.  The  plaintiff  and  his  witness  testi- 
fied there  was  no  such  barrier  or  guard. 

The  trial  judge  charged  the  jury : 

"The  Labor  Law  provides  that  shafts  and  openings  on  each  floor  of  A 
building  or  elevator  shall  be  inclosed  on  all  sides  by  a  barrier  at  least  8 
feet  in  heigfht  while  such  work  is  in  progress  as  was  in  progress  upon  this 
building,  and  if  you  find  that  there  was  a  failure  to  provide  such  a  barrier, 
and  that  there  was  a  lack  of  reasonable  care  in  such  failure,  that  would  be 
evidence  of  negligence  on  the  part  Of  the  defendant." 

At  the  end  of  the  charge,  and  on  the  request  of  the  plaintiff's  coun- 
sel, the  court  read  the  Labor  Law  section  referred  to,  and  the  de- 
fendant's, counsel  excepted  to  the  charge  concerning  the  Labor  Law 
(Consol:  Laws,  c.  31)  as  having  any  application  to  the  building  in 
question.  The  building  was  substantially  completed.  The  elevator  in 
question  had  been  entirely  completed,  and  the  doors  had  been  put  in 
place,  when  the  owner  wanted  the  change  made  to  increase  the  head 
room  of  the  doorway.  There  was  apparently  no  work  gomg  on  about 
the  unguarded  elevator  opening  that  would  make  the  Labor  Law,  with 
its  definite  requirements,  applicable. 

This  charge  was  error,  and  it  becomes  more  important,  in  view  of 
the  very  narrow  limits  the  trial  judge  gave  to  the  duty  of  the  defend- 
ant, when  he  charged : 

"Was  this  defendant  negligent  in  failing  to  put  a  guard  across  this  open- 
ing between  the  time  when  the  plaintiff  left  it  and  the  time  when  he  feU?"^ 

The  jury  migfht  very  well  have  found,  under  this  combination  of 
charges  that  the  defendant  had  provided  the  guards  required  by  the 
Labor  Law,  but  that  it  had  not  put  the  barrier  there  within  the  10 
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minutes  before  the  plaintiff  fell  in  the  shaft.  It  would  be  error  to 
submit  to  the  jury  whether  it  was  negligence  for  the  defendant  to 
fail  to  replace,  in  so  short  a  time  as  10  minutes,  proper  barriers  which 
it  had  provided,  particularly  when  it  had  no  notice  that  the  plaintiff 
had  left  the  place  in  question  unguarded.  From  the  charge  as  made, 
this  is  what  the  jury  was  permitted  to  do,  and  for  this  error  the  excep- 
tions are  sustained,  and  a  new  trial  ordered,  with  costs  to  the  defend- 
ant to  abide  the  event.  We  deem  that  the  question  of  contributory 
negligence  was  properly  submitted  to  the  jury. 

CLARKE,  P.  J.,  and  PAGE  and  GREENBAUM,  JJ.,  concur. 
DOWLING,  J.,  dissents. 


(193  App.  Dlv.  694) 

BOTHMAN  ▼.  THOMPSON  BROS.,  Ine. 

(Supreme  Ck)urt,  Appellate  Division,  First  Department.    November  5,  1920.) 

1.  CobIs  <&^86-*Plalntiir  eotitlecl  i»,  od  reversal  of  order  gnuoting  neif 

tHal  and  direettng  tuidgmtdot  for  plaintiiT. 

On  the  reversal  of  an  order  granting  defendant's  motion  for  a  new 
trial,  and  the  directing  of  entry  of  judgment  in  favor  of  plaintiff,  plain- 
tiff is  entitled  to  costs  of  appeal  as  a  matter  of  course,  und^  C!ode  Civ. 
Proc.  S  8239. 

2.  Appeal  and  error  <&=»1207(3)— Oerfc,  on  taxalioo  of  eosts,  bound  by  or^ 

der  of  AppeUato  Division. 

On  taxation  of  costs  after  an  appeal  to  the  Appellate  Division,  the 
clerk  of  the  Supreme  0)urt  is  bound  by  an  order  of  the  Appellate  Divi- 
sion awarding  costs  and  disbursements  to  the  appellant,  since  appellee, 
if  he  claims  that  the  order  in  that  respect  is  erroneous,  must  move  for 
a  settlement  thereof,  or  appeal  therefrom. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Herman  Rothman,  an  infant,  etc.,  against  Thompson 
Bros.,  Incorporated.  From  an  order  granting  defendant's  motion  for  a 
retaxation  of  costs,  plaintiff  appeals.  Order  reversed,  and  motion 
denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

Almy,  Van  Gordon  &  Evans,  of  New  York  City  (Howard  C.  Lake,  of 
New  York  City,  of  counsel),  for  appellant. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  [1,  2]  On  the  third  trial  of  the  issues  of  this  ac- 
tion, which  was  brought  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  by  the  plaintiff  through  the  negligence  of  the  de- 
fendant, plaintiff  recovered  a  verdict.  On  defendant's  motion,  the 
trial  court  set  aside  the  verdict  and  granted  a  new  trial,  and  from  the 
order  plaintiff  appealed  to  this  court,  and  on  the  27th  day  of  February, 
1920,  we  reversed  the  order  and  reinstated  the  verdict,  and  directed 
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that  judgment  be  entered  thereon  in  favor  of  the  plaintiff.  191  App. 
Div.  892,  180  N.  Y.  Supp.  951.  The  material  provisions  of  the  order, 
entiered  on  our  decision,  are  as  follows : 

"It  is  hereby  ordered  tbat  the  order  so  appealed  from  be  and  the  same  Is 
hereby  reversed,  with  costs  and  disbursements,  and  the  verdict  reinstated, 
and  judgment  ordered  to  be  entered  thereon  with  costs." 

On  the  taxation  of  costs  before  the  clerk,  both  parties  claimed  to  be 
entitled  to  costs  and  disbursements  on  the  appeal.  The  clerk  disallowed 
the  defendant's  claim  and  taxed  them  in  favor  of  the  plaintiif.  De- 
fendant then  moved  for  a  retaxation  with  respect  to  the  items  relating 
to  the  appeal  on  the  ground  that  under  section  3239  of  the  Code  of 
Civil  Procedure,  it  was  entitled  to  costs  and  disbursements  on  the 
appeal,  and  prayed  for  an  order  directing  that  the  costs  and  disburse- 
ments as  taxed  in  favor  of  the  plaintiff  and  the  amount  of  the  defend- 
ant's costs  and  disbursemeiits  on  the  appeal  be  credited  on  the  judg- 
ment and  upon  any  execution  thereon.  Said  section  3239  provides,  so 
far  as  material  here,  that  upon  an  appeal  from  an  interlocutory  judg- 
ment or  an  order  in  an  action,  with  the  exceptions  specified  in  subdivi- 
sions 1  and  2  of  the  section,  costs  are  in  the  discretion  of  the  court,*  and 
may  be  awarded  absolutely  or  to  abide  the  event;  and  subdivision  1 
thereof  provides  as  follows : 

"1.  Where  the  appeal  Is  taken  from  an  order  granting  or  refusing  a  new 
trial,  and  the  decision  upon  the  appeal  refuses  a  new  trial,  the  respondent 
is  entitled,  of  course,  to  the  costs  of  the  appeal.'' 

I  am  of  opinion  that  the  learned  justice  at  Special  Term  erroneously 
construed  these  statutory  provisions.^  The  appeal  herein  was  not 
merely  from  an  order  granting  a  new  trial,  but  from  an  order  setting 
aside  the  verdict  and  granting  a  new  trial ;  and  the  decision  upon  the 
appeal  did  not  merely  refuse  a  new  trial,  but  it  reversed  the  order  in 
toto,  and  reinstated  the  verdict,  and  directed  that  judgment  be  entered 
thereon  in  favor  of  the  plaintiff.  The  order,  therefore,  does  not  fall 
literally  within  these  provisions  entitling  the  respondent  to  costs  as  of 
course ;  and  plainly  it  does  not  fall  within  the  intent  of  the  Legislature, 
for  it  would  be  unreasonable  to  hold  that  it  intended  that  the  party 
who  was  wholly  defeated  on  the  appeal  should  be  entitled  to  costs  of  the 
appeal  as  a  matter  of  right,  while  costs  in  all  other  cases,  with  the 
one  exception  specified  in  subdivision  2,  whereby  it  is  provided  that 
on  an  appeal  from  an  order  refusing  a  new  trial,  and  an  appeal  from 
the  judgment  also,  neither  party  shall  have  costs  of  the  appeal  from 
the  order,  were  left  to  the  discretion  of  the  court  on  the  appeal. 

It  would  be  difficult  to  decide  precisely  what  the  Legislature  meant 
in  so  far  as  it  thus  provided  that  on  the  appeal  from  an  order  granting 
a  new  trial  the  respondent  should  be  entitled,  as  of  course,  to  costs 
if  the  decision  on  the  appeal  refuses  a  new  trial,  for  to  grant  the  de- 
feated party  costs  as  a  matter  of  right  is  contrary  to  all  other  legisla- 
tion on  the  subject  and  to  the  practice  of  the  courts  where  costs  are 
discretionary.  Throop,  in  his  note  to  this  section,  states  that  it  was 
taken  from  sections  315  and  306  of  the  Code  of  Procedure,  with  the 
exception  of  subdivision  2,  which  was  new,  and  that  subdivision  1  was 
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taken  from  the  third  sentence  of  section  306  of  the  Code  of  Proce- 
dure, "as  applied  to  an  appeal  from  an  interlocutory  judgment  or  an 
order."  The  third  sentence  of  section  306  of  the  Code  of  Procedure, 
as  it  existed  in  1880^  when  the  second  part  of  the  Code  of  Civil  Pro- 
cedure, embracing  section  3239,  was  enacted,  related  only  to  costs 
of  an  appeal  which  rested  in  the  discretion  of  the  court,  and  provided 
that  when  a  new  trial  shall  be  ordered  on  an  appeal,  or  when  a  judg- 
ment shall  be  affirmed  in  part  and  reversed  in  part,  the  costs  of  the 
appeal  shall  be  in  the  discretion  of  the  court  (New  York  Code  of  Pro- 
cedure [2d  Ed.,  1879,  Notes  by  M.  H.  Throop]  p.  689),  and  tho§e  had 
been  the  provisions  of  that  section  from  1851  (Voorhies'  New  York 
Annotated  Code  [10th  Revised  Ed.,  1870]  §  306). 

It  would  seem,  therefore,  that  a  very  radical  change  was  made  in 
the  provisions  as  enacted  in  section  3239  of  the  Code  of  Civil  Pro- 
cedure, and  there  appears  to  be  no  explanation  thereof  in  the  notes  of 
the  commissioners  to  revise  the  statutes^  and  we  have  been  unable  co 
find  any  decision  shedding  light  thereon.  Therefore,  without  attempt- 
ing to  define  precisely  what  was  meant  by  these  provisions,  or  express- 
ing an  opinion  as  to  whether  they  apply  to  the  usual  orders  based  on 
the  minutes  of  the  court  or  on  the  record  of  the  trial,  or  relate  only  to 
other  orders  granting  or  refusing  a  new  trial,  we  decide  this  appeal  by 
holding  that  in  no  event  is  the  unsuccessful  party  entitled  to  costs  as 
matter  of  right  under  said  subdivision  1  of  section  3239,  unless  the 
order  falls  clearly  within  these  provisions,  which  the  order  in  question 
does  not,  for,  as  already  observed,  the  order  of  this  court  was  not 
merely  a  decision  refusing  a  new  trial,  and  it  was  intended  thereby, 
in  the  exercise  of  the  discretion  of  this  court,  that  the  appellant,  who 
wholly  succeeded  on  the  appeal,  should  recover  costs  and  disburse- 
ments. Moreover,  we  think  the  clerk,  on  the  taxation  of  the  costs, 
was  bound  by  the  order  of  this  court,  which  awarded  costs  and  dis- 
bursements of  the  appeal  to  the  appellant,  and,  if  the  respondent 
claimed  that  the  order  in  that  respect  was  erroneous,  it  should  have 
moved^for  a  resettlement  thereof,  or  have  appealed  therefrom. 

It  foUovvs  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  for  retaxation  denied,  with  $10  costs.  All 
concur. 
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WARD  V.  RICHMOND  et  aL 

(Supreme  Court,  Appellate  Division,  Slrst  Department    November  5,  1920.) 

1.  Evidence  <@s»155(6)— Tesibnony  in  wliidi  witness  described  defendants  a» 
swindlers  lield, inadmissible,  although  part  of  conversation  testifled  to^ 

In  action  for  fratid  inducing  purchase  of  stock,  the  admission  of  testi- 
mony of  a  lawyer  &nd  former  congressman,  called  ostensibly  to  testify 
to  admissions  by  defendants  that  in  conversations  with  defendants  he  had 
stated  that  the  transaction  was  a  swindle  and  that  defendants  "were  a 
pack  of  swindlers,"  held  reversible  error,  since  statement  of  such  opin- 
ions, even  though  given  as  part  of  conversations  being  testified  to,  might 
have  had  weight  with  jury,  in  view  of  character  of  witness. 
Z,  Fraud  €=>20:— Stock  purchaser  must  have  read  prospectus. 

To  recover  against  one  preparing  a  prospectus  for  his  fraud,  inducing 
the  purchase  of  stock,  the  purchaser  must  show  that  he  read  the  pros- 
pectus before  buying  stock  and  parting  with  his  money. 

Cross-appeals  from  Trial  Term,  New  York  County. 

Action  by  Carl  E.  Ward  against  John  McVicker  Richmond,  Richard 
ElkinSj  and  others.  From  a  judgment  for  plaintiff  against  defendant 
Richmond,  and  dismissing  the  complaint  as  against  defendant  El- 
kins,  plaintiff  and  defendant  Richmond  appeal.  Judgment  affirmed,  in 
so  far  as  it  dismisses  the  complaint  against  defendant  Elkins,  and 
reversed,  and  new  trial  granted,  in  so  far  as  it  awards  judgment 
against  defendant  Richmond. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

Donald  C.  Muhleman,  of  New  York  City  (Larkin  &  Perry  and 
Thomas  F.  Dougherty,  all  of  New  York  City,  of  counsel),  for  plaintiff. 

William  L.  Flagg,  of  New  York  City  (Edwin  W.  Willcox,  of  New 
York  City,  of  counsel),  for  defendant  Richmond. 

Edwin  W.  Willcox,  of  New  York  City,  for  defendant  Elkins. 

'  DOWLING,  J.  This  action  was  brought  against  defendstfits  for 
damages  claimed  to  have  been  sustained  by  plaintiff  by  reason  of  their 
false  and  fraudulent  representations  as  to  the  United  States  Consol- 
idated Oil  Company,  whereby  plaintiff  was  induced  to  pay  the  sum  of 
$6,750  for  1,500  shares  of  stock  thereof. 

As  to  the  defendant  Elkins,  I  am  of  the  opinion  that  the  dismissal 
of  the  complaint  was  proper,  since  no  false  representations  whatever 
were  proven  to  have  been  made  by  him,  nor  were  any  facts  shown  by 
reason  of  which  he  could  be  held  liable  in  this  action. 

[1]  As  to  the  defendant  Richmond,  the  record  presents  proof 
which  justified  the  submission  to  the  jury  of  the  question  of  his  liabil- 
ity. The  judgment  against  him,  however,  must  be  reversed  because  of 
error  in  admitting  the  testimony  of  the  witness  Lesser.  This  witness^ 
an  attorney,  represented  J.  E.  Wilson,  president  of  the  company,  and 
after  the  latter's  death  acted  for  his  estate.  He  was  called  ostensibly 
to  testify  to  admissions  made  by  defendants  Elkins  and  Richmond,, 
tending  to  show  that  they  were  parties  to  a  fraud  upon  plaintiff,  that 
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the  whole  operation  tinder  the  Cornell  process  or  patent  was  a  swindle, 
and  that  Wilson  also  had  been  victimized.  Instead  of  this,  the  wit- 
ness testified  that  Elkins  said  he  went  into  the  matter  in  good  faith,  and 
refused  to  make  any  settlement  with  Wilson  or  his  estate,  and'  that 
both  Elkins  and  Richmond  said  that,  "as  far  as  they  were  concerned, 
they  were  entirely  bona  fide  about  it."  They  both  denied  they  were 
swindlers.  The  real  purpose  of  introducing  the  testimony  of  this 
witness  was  apparently  to  get  before  the  jury  his  characterization 
of  the  defendants,  and  those  connected  with  them  in  the  company,  and 
his  opinion  as  to  their  good  faith  and  honesty. 

There  were  three  interviews*  had  by  the  witness  with  defendants. 
At  the  first,  which  was  attended  by  Wilson,  the  witness  "pointed 
out  to  him  [Wilson]  the  danger  of  the  situation  for  all  of  them,"  and 
further  that  "the  launching  of  a  corporation  in  New  York,  with  noth- 
ing back  of  it,  was  a  very  dangerous  proposition."  He  summarized 
the  claimed  situation  of  the  company  and  said  that — 

''Wilson  stood  holding  the  bag  there,  and  that  Wilaon  must  be  relieved,  and 
that  Elkins  and  Richmond,  who  had  gotten  the  money,  were  the  men  to  do  iV 

He  further  said: 

''I  then  pointed  out  to  him  [Elkins]  the  situation  was  a  dangerous  one  for 
aU  the  parties  concerned ;  that  something  had  to  be  done ;  that  WUson  could 
no  longer  meet  his  obligations ;  that  he  had  put  into  a  shell  of  aii  enterprise 
— although  I  might  say  I  characterized  it  very  mudi  stronger  than  that.  I 
told  him  it  was  a  swindling  operation  on  the  face  of  it,  and  that  they  ought 
to  be  careful,  or  the  due  process  of  law  would  reach  all  of  them,  and  Mr.  El- 
kins said  and  Mr.  Richmond  said,  as  far  as  they  were  concerned,  they  were 
entirely  bona  Qde  about  it.  I  said  to  them  or  told  them  that  they  were  deal- 
ing with  a  man,  Brandt  Walker,  a  notorious  man  in  this  community  for  that 
sort  of  an  operation,  and  that  they  were  not  selling  oU  or  oil  land,  but  th^ 
were  selling  stock,  and  the  time  had  arrived  where  ipen  of  his  standing  and 
his  position,  coming  as  he  does'  from  a  line  of  decent  forbears,  might  not  be 
concerned  in  such  enterprises,  and  thai  he  help  Mr.  Wilson,  or  a  way  would 
be  made  to  make  him  help  Mr.  Wilson." 

At  a  second  interview,  with  Elkins  present,  but  not  Richmond,  the 
witness  testified  that  he  asked  Elkins  what  he  was  going  to  do  about 
the  claim  he  felt  the  Wilson  estate  had  against  Elkins  (Wilson  now 
being  dead)  on  the  moneys  owing  to  Wilson,  that  had  either  been 
paid  to  Elkins  directly  or  through  Richmond.  Witness  said  the 
situation  referred  to  sums  of  $15,000,  $7,500,  and  $3,000,  and  that  it. 
must  be  "straightened  out" ;  that  Elkins  must  "shoulder  this  business." 
At  a  third  interview,  at  which  both  Elkins  and  Richmond  were  present, 
witness  testified  that  he  "got  heated" ;  that  he  told  them  they — 

"were  a  pack  of  swindlers,  and  something  ought  to  be  done.  *  *  *  There 
must  be  a  settlement  of  these  affairs.  He  must  give  up  this  money,  they 
must  refund  the  $7,500  that  they  took,  the  $15,000  that  they  took,  and,  if  possi- 
ble, they  must  straighten  us  out  with  the  Elkins  Coal  &  Coke  Ck)mpany; 
that  we  would  give  them  aU  the  stock  they  wanted,  and  anything  else  that 
they  wanted." 

All  of  this  testimony  was  received  under  objection  and  exception. 
Motions  to  strike  it  out  repeatedly  made  were  denied.  The  courfs 
attention  was  called  to  the  fact  that  there  was  no  admissions  by  de- 
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fendants  being  proven;  that  what  w^s  going  in  the  record  was  the 
opinion  of  the  witness  as  to  the  good  faith  and  honesty  of  defendants' 
general  dealings,  with  particular  reference  to  their  transactions  with 
Wilson;  and  that  had  no  bearing  whatever  on  plaintiff's  dejalings  with 
them.  All  the  objections  made  were  overruled,  and  the  motions  denied. 
When  the  motion  was  made  to  strike  out  the  most  damaging  testimony 
of  all,  in  which  the  witness  characterized  the  enterprise  ^s  a  swindling 
operation  on  the  face  of  it,  the  following  ensued : 

"Mr.  Osborne :  I  move  to  strike  it  all  out. 

"The  Court:  I  will  allow  it  to  stand,  Mr.  Osborne,  for  what  it  may  be 
worth. 

"Mr.  Osborne:  I  respectfully  except,  for  this  rea5«on:  There  Is  no  admis- 
sion here  on  the  part  of  Elklns  or  Richmond;  they  both  said  in  response  to 
his  charge,  'We  went  into  this  in  good  faith.' 

"The  Court:  Then  you  have  got  the  benefit  of  that,  and  the  jury  will  be 
properly  fold  as  to  that" 

Despite  this,  nothing  was  said  in  his  charge  to  the  jury  by  the  learned 
trial  court  as  to  the  extent  to  which  the  testimony  of  this  witness 
was  relevant  or  weighty.  I  am  of  the  opinion  that,  in  view  of  this 
witness  being  an  attorney  and  a  former  member  of  Congress,  his  tes- 
timony characterizing  the  whole  operation  as  a  swindling  one,  and 
his  professional  opinion  as  to  defendants'  liability  therefor,  must 
have  carried  weight  with  the  jury,  and  its  receipt  was  so  prejudicial 
to  defendant  Richmond  that  it  calls  for  the  reversal  of  the  judgment 
against  him  and  the  granting  of  a  new  trial. 

[2]  In  view  of  the  fact  that  the  case  must  be  tried  again,  it  may  be 
well  to  call  attention  to  the  fact  that  the  recovery  against  Richmond, 
upon  the  present  recorjd,  must  rest  upon  the  falsity  of  the  representa- 
tions contained  in  the  prospectus  issued  by  the  company  and  claimed 
to  have  been  prepared  by  Richmond,  of  which  preparation  confirma- 
tion is  sought  in  the  letter  in  evidence  from  Richmond  to  Walker. 
None  ot  these  representations  is  claimed  by  plaintiff  to  have  been 
made  to  him  orally.  Plaintiff  testified  that  he  saw  these  prospectuses, 
and  that  some  were  laid  upon  his  desk,  but  he  never  discussed  them 
with  Elkins  or  Richmond.  He  further  testified  that  he  relied  upon  the 
representations  contained  therein,  when  interrogated  as  to  each  one 
specifically.  But  he  nowhere  testifies  that  he  saw,  read,  or  received 
the  prospectus  before  he  bought  the  stock  from  defendants.  The 
questions  put  to  him  seem  to  indicate  that  counsel  on  both  sides 
assumed  he  had  received  the  prospectus  before  he  bought  the  stock; 
but  as  the  representations  claimed  to  have  been  relied  on,  and  proven 
to  be  false,  were  contained  in  the  printed  prospectus,  it  would  be  well 
upon  a  new  trial  to  establish  the  fact  as  to  when  plaintiff  actually  read 
the  pi'ospectus,  whether  before  or  after  he  parted  with  his  money 
for  the  stock. 

The  judgment  appealed  from,  in  so  far  as  it  dismisses  the  complaint 
as  to  the  defendant  Elkins,  will  be  affirmed,  with  costs  to  him  as  against 
the  plaintiff;  in  so  far  as  it  awards  judgment  against  the  defendant 
Richmond,  it  will  be  reversed,  and  a  new  trial  granted,  with  costs  to 
said  appellant  to  abide  the  event. 

Settle  order  on  notice.    All  concur. 
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EASS  V.  HOROWITZ. 

(Supreme  Cotirt,  Appellate  Term,  First  Department.    November  5,  1920.) 

Evidraee  ^=>391— Complete  eoniract  maj  be  shewn  by  parole  netwithstand^ 
ing  bill  of  sale. 

A  bill  of  sale  is  not  a  contract,  and  parol  evidence  is  admissible  to 
show  the  complete  contract  between  the  parties. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  Kass  against  Mary  Horowitz.  From  a  judgment 
for  $540.25  damages  and  costs,  directed  in  favor  of  the  plaintiff,  and 
from  an  order  denying  a  motion  to  set  the  verdict  aside,  defendant  ap- 
peals. Reversed,  and  new  trial  granted. 

Argued  October  term,  1920,  before  BITUR,  DELEHANTY,  and 
WAGNER.  JJ, 

Samuel  Silinsky,  of  New  York  City,  for  appellant. 
Samuel  R.  Waditell,  of  New  York  City,  for  respondent. 

DELEHANTY,  J.  The  complaint  in  this  action  alleges  that  on  or 
about  the  13th  day  of  December,  1919,  the  plaintiff  and  defendant 
entered  into  an  agreement  whereby  the  plaintiff  sold  and  delivered  to 
the  defendant  a  certain  stationery  and  cigar  store,  located  at  No.  1229 
Bedford  avenue,  in  the  borough  of  Brookl3m,  city  of  New  York,  in- 
cluding the  stock  of  merchandise,  fixtures,  and  appliances  contained 
therein,  together  with  the  good  will  of  the  business ;  that  the  defend- 
ant promised  and  agreed  to  pay  therefor  the  sum  of  $7,000,  whereof 
$4,000  was  to  be  paid  in  cash,  and  $3,000  by  the  execution  of  a  mort- 
gage for  said  amount ;  that  the  mortgage  was  to  be  paid  at  the  rate  of 
$200  per  month;  that  the  plaintiff  duly  performed  each  and  every 
term  and  condition  of  the  contract  on  his  part  to  be  performed,  but 
that  the  defendant  neglected  to  perform  on  her  part,  and  has  failed 
to  make  payments  due  pursuant  to  the  agreement  on  February  1  and 
March  1,  1920,  aggregating,  with  interest,  the  sum  of  $457.50,  for 
which  amount  judgment  was  demanded. 

The  answer  consisted  of  a  general  denial,  a  counterclaim,  and  three 
defenses.  The  counterclaim  alleged  that  the  plaintiff,  to  induce  de- 
fendant to  purchase  the  business  in  question,  represented  that  the 
lease  covering  the  premises  was  for  a  straight  period  of  five  years, 
containing  no  cancellation  clauses;  that  plaintiff  agreed  to  procure 
the  written  consent  of  the  owner  to  the  assignment  of  the  lease  to 
defendant  and  to  deliver  the  same  to  her,  and  that  he  agreed  not  to 
engage  in  a  similar  line  of  business  for  five  years  within  a  radius  of 
twenty  square  blocks;  that  the  chattel  mortgage  referred  to  in  the 
complaint  was  deposited  in  escrow,  to  be  given  to  the  plaintiff  on  his 
delivery  of  the  lease,  with  the  assignment  thereof,  to  the  defendant, 
and  the  written  consent  of  the  landlord;  that  the  lease  in  question 
contained  a  cancellation  clause,  and  that  representations  by  the  plain- 
tiff that  it  was  for  a  straight  term  of  five  years  were  false  and  fraud- 
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ulent,  and  knowingly  made  for  the  purpose  of  inducing  the  defendant 
to  enter  into  the  contract,  and  that  she  did  so  relying  upon  such  rep- 
resentations;  that  the  plaintiff  failed  and  refused  to  assign  to  the 
defendant  thfe  lease  in  question,  or  to  procure  the  written  consent  of 
the  landlord,  to  the  damage  of  the  defendant  in  the  sum  of  $1,000. 
As  a  "third  defense"  the  defendant  alleged  that  the  plaintiff,  in  vio- 
lation of  his  contract,  engaged  in  business  similar  to  the  business  sold 
to  the  defendant  within  the  prescribed  limits  of  the  contract. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  bill  of  sale  'cov- 
ering the  transaction,  which  made  no  mention  of  the  lease.  He  also 
offered  in  evidence  the  mortgage  executed  by  defendant.  It  being 
conceded  that  defendant  made  no  payments  for  February  and  March, 
1920,  plaintiff  rested.  Defendant  then  sought  to  introduce  evidence 
under  her  pleadings.  The  court  refused  to  allow  any  material  testi- 
mony to  be  adduced  in  connection  therewith,  upon  the  ground  that 
the  bill  of  sale  set  forth  the  consideration,  which  did  not  include  any 
of  the  matters  mentioned  in  the  counterclaim  or  defenses. 

This  decision  is  not  in  conformity  with  the  law  of  this  state.  A  bill 
of  sale  is  not  a  contract.  It  expresses  no  mutual  promises  and  is 
executed  by  the  seller  alone.  In  most  cases  it  is  but  a  record  of  acts 
performed.  In  the  case  at  bar  evidence  was  clearly  admissible  to 
show  the  complete  contract  between  the  parties,  and  in  order  that 
the  defendant  may  have  her  day  in  court  it  will  be  necessary  to  send 
the  case  back  for  a  new  trial. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 


(193  App.  Div.  686) 

GOLDFISH  V.  GOLDFISH. 

{Supreme  Court,  Appellate  Division,  First  Department    November  5,  1920.) 

L  Divorce  ^^245(2)— Pravision  in  deeree  for  payment  ot  eertain  sum  per 
aimum  while  plaintiff  remained  unmarried  should  iiave  been  stricken  on 
remarriage. 

On  motion,  under  Code  Civ.  Proc.  §  17T1,  on  remarriage  of  plaintiff,  to 
have  stricken  from  a  final  decree  of  divorce  provisions  for  the  payment 
of  certain  sums  to  plainflff  for  her  life,  court  erred  in  refusing  to  strike 
a  provision  for  the  payment  of  a  certain  sum  until  the  plaintiff  should 
remarry,  such  sum  being  a  charge  upon  the  estate  of  the  defendant,  even 
after  his  death,  and  neither  he  nor  his  next  of  kin  or  heirs  or  devisees 
should  be  left  to  present  proof  of  the  plaintiff's  remarriage,  to  meet  an 
application  to  enforce  the  payment  of  the  money  by  contempt  proceedings 
or  otherwise. 
2.  Divorce  ^=>245(2) — ^Provision  in  decree  for  certain  annual  payments  for 
life  of  plaintiff  held  to  survive  remarriage. 

Where  plaintiff  and  defendant  in  a  divorce  case  entered  into  an  agree- 
ment to  avoid  litigation  with  respect  to  property,  defendant  agreeing  to 
pay  plaintiff  a  certain  annual  sum  for  life,  and  another  annual  amount 
until  remarriage,  and  by  stipulation  such  amounts  ^ere  fixed  in  the  final 
decree  of  divorce,  the  provision  as  to  the  payment  for  life  was  not  ali- 
mony nor  for  the  support  of  the  plaintiff,  and  survived  her  remarriage, 
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and  coart  propetly  refased  to  strike,  it  from  the  decree,  on  motion,  un- 
der Ck)de  C3iv.  Proc.  §  1771,  on  remarriage  of  the  plaintiff. 

3.  Divorce  <$=>269  (9) —Payment  of  annual  income  to  wife  lield  not  enforceable 

by  contempt  proceedings. 

A  provision  in  a  final  decree  of  divorce  for  pasrment  of  a  certain 
amount  annually  to  the  plaintiff,  according  to  an  agreement  between  par- 
ties to  avoid  litiiration  in  respect  to  property  rights,  held  not  a  provision 
for  payment  of  alimony  or  for  the  support  of  the  plaintiff,  and  hence  pay- 
ment could  not  be  enforced  by  contempt  proceedings. 

4.  Divorce  ^=>245(2) — ^Provisions  in  Avorce  decree  for  annual  payment,  oth- 

erwise than  as  alimony  and  support,  not  to  be  stricken  by  motion. 

If  a  provision  for  an  annual  payment  by  defendant  in  a  final  divorce 
decree  was  not  alimony  and  not  for  supi>ort,  and  was  improperly  incor- 
porated, defendant  could  not  obtain  relief  therefrom  by  a  motion  to 
strUce  out  on  remarriage  of  the  wife ;  his  remedy,  if  any,  being  an  appli- 
cation to  open  the  decree. 

5.  Divorce  ^=»249 (2)— Provision  in  final  divorce  decree  for  payment  other- 

wise than  tw  alimony  or  support,  embodied  by  consent^  binding  on  hus- 
band. 

Where  husband  and  wife  in  a  divorce  action,  to  avoid  litigation  with 
respect  to  conflicting  claims  of  ownership  to  property,  entered  into  an 
agreement  whereby  defendant  was  to  pay  plaintiff  a  certain  amount  an- 
nually for  life,  and  they  had  the  divorce  decree  provide  for  such  pay- 
ment, defendant  could  not  complain  that  such  provision  was  improperly 
incorporated  in  the  decree. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Blanche  Goldfish  against  Samuel  Goldfish.  From  an  order 
denying  his  motion  to  strike  from  final  decree,  of  divorce  provisions  for 
payment  of  certain  sums  for  the  life  of  the  plaintiff,  defendant  ap- 
peals.   Modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

George  Edwin  Joseph,  of  New  York  City,  for  appellant 
Nathan  Burkan,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  motion  was  predicated  solely  on  section  1771 
of  the  Code  of  Civil  Procedure,  which,  so  far  as  material  here,  pro- 
vides that  where  an  action  is  brought  by  the  wife,  and  a  final  judg- 
ment for  divorce  has  been  granted  in  her  favor,  the  court  upon  the  ap- 
plication of  the  defendant,  on  due  notice  and  on  proof  of  the  remarriage 
of  the  plamtiff  after  the  final  decree,  must  by  order  modify  the  judg- 
ment and  any  orders  made  with  respect  thereto  by  annulling  the  provi- 
sions thereof  directing  the  payment  of  money  for  the  support  of  the 
plaintiff.  The  final  judgment  of  divorce  was  granted  and  entered  on 
the  14th  day  of  March,  1916.  The  moving  papers  show  that  on  the 
8th  day  of  March,  1919,  plaintiff  remarried.  By  the  final  judgment 
it  was  ordered,  adjudged,  and  decreed  that  the  plaintiff  should  have  the 
custody  of  the  infant  daughter  of  the  parties,  and  that  the  defendant 
should  pay  to  the  plaintiff  the  sum  of  $5,200  per  annum  during  her 
natural  life,  in  equal  weekly  installments,  from  the  23d  day  of  Septem- 
ber, 1915,  and  the  further  sum  of  $2,600  per  annum  in  equal  weekly 
installments  from  the  same  date,  so  long  as  she  liyed  and  remained 
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unmarried,  and  contained  other  provisions  requiring  the  defendant 
to  make  payments  to  the  plaintiff  for  the  support  and  maintenance  of 
the  daughter  during  infancy,  and  for  payments  to  her  after  she  attained 
her  majority. 

The  action  was  commenced  in  1915,  and  the  issues  were  referred 
to  a  referee  to  hear,  try,  and  determine.  There  was  also  a  controversy 
between  the  parties  with  respect  to  property  interests  of  considerable 
magnitude.  That  controversy  was  settled  by  mutual  agreement,  and 
the  settlement  was  embodied  in  a  separation  agreement  in  writing 
made  between  the  parties  on  the  23d  day  of  September,  1915,  while 
the  reference  was  pending.  It  appears  thereby  tiiat,  in  consideration 
of  the  relinquishment  by  the  plaintiff  of  her  claim  to  certain  specified 
property,  the  ownership  of  which  was  also  claimed  by  him,  the  de- 
fendant agreed  to  pay  her  the  sum  of  $5,200  per  annum  in  weekly 
installments  during  her  natural  life,  and  the  agreement  contained  other 
provisions  for  the  pa)rment  of  money  by  the  defendant  to  the  plaintiff 
for  the  support  and  education  of  Aeir  child  during  infancy  and  to 
the  child  after  attaining  majority.  By  a  stipulation  in  writing,  made 
between  the  parties  by  their  attorneys  on  the  same  date,  it  was 
agreed  that  the  provisions  contained  in  the  separation  agreement  for 
the  benefit  of  the  plaintiff  and  the  infant  daughter  might  be  approved 
by  the  court  in  the  divorce  action,  and  that  no  further  or  different 
provisions  for  the  support  and  maintenance  of  the  plaintiff  and  of  the 
daughter  should  be  required  of  the  defendant,  other  than  the  payment 
of  the  further  sum  of  $2,600  per  annum  in  equal  weekly  installments 
so  long  as  the  plaintiff  lived  and  remained  unmarried. 

Pursuant  to  the  stipulation,  at  an  adjourned  hearing  before  the 
referee  on  the  29th  of  September,  1915,  the  separation  agreement 
and  the  stipulation  were  brought  to  the  attention  of  the  referee  by 
the  attorney  for  the  plaintiif ,  wTio  stated,  among  other  things,  that  it 
was  conceded  that  the  provisions  contained  in  the  separation  agree- 
ment for  payments  to  be  made  by  the  defendant  to  the  plaintiff  for 
life  and  to  the  child  would  be  adequate  if  the  plaintiff  should  remarry, 
but  that  they  were  not  deemed  adequate  while  she  remained  unmarried, 
and  that  it  had  been  agreed  that  the  plaintiff  should  be  paid  the  further 
sum  of  $50  per  week  as  alimony,  which  would  not  survive  her  remar- 
riage, and  that  all  of  the  provisions  were  to  be  submitted  to  the  court 
for  approval.  He  thereupon  offered  in  evidence  the  separation  agree- 
ment and  the  stipulation,  and  they  were  received  and  marked  as  ex- 
hibits and  read  without  objection.  The  referee  embodied  the  separa- 
tion agreement  and  stipulation  in  his  report;  and  found  that  the  pro- 
visions thereof  for  the  plaintiff  and  daughter  were  equitable  and  just, 
and  that  no  further  provision  for  either  of  them  was  necessary  or 
should  be  required ;  and  he  further  reported  that  judgment  should  be 
rendered  in  favor  of  the  plaintiff  and  against  the  defendant,  providing, 
among  other  things,  for  the  payments  to  be  made  by  the  defendant  in 
accordance  with  the  separation  agreement  and  stipulation. 

An  interlocutory  judgment  was  thereupon  entered,  following  the  pro- 
visions of  the  report  of  the  referee,  and  thereafter  the  final  decree 
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embodying  these  provisions  was  entered.  No  objection  appears  to 
have  been  made  to  the  incorporation  o£  these  provisions  in  the  re* 
port  of  the  referee  or  in  either  the  interlocutory  or  the  final  judg- 
ment, and  no  motion  has  been  made  to  open  the  proceedings  in  the 
action,  with  a  view  to  having  any  of  these  provisions  eliminated  from 
the  report  of  the  referee  or  the  interlocutory  or  final  judgment.  It 
is  reasonably  to  be  inferred,  therefore,  and  must  be  assumed,  that  all 
of  these  provi^ons  were  embodied  in  the  final  judgment  by  consent 
and  with  the  approval  of  the  defendant. 

The  learned  court  at  Special  Term  was  of  opinion  that  the  provision 
for  the  payment  of  $5,200  per  annum  to  the  plaintiff  was  based 
on  the  separation  agreement  and  founded  on  an  independent  considera- 
tionj  and  therefore  was  not  a  provision  for  the  support  of  the  plain- 
tiff, within  the  contemplation  of  the  provisions  of  section  1771  of  the 
Code  of  Civil  Procedure,  and  that  since,  by  the  expressed  terms  of 
the  judgment,  pa)mient  of  the  additional  sum  of  $2,600  per  annum  by 
defendant  to  plaintiff  terminated  on  her  remarriage,  it  was  unnecessary 
to  strike  that  provision  from  the  judgment. 

[1-5]  We  are  of  opinion  that  the  learned  court  erred  in  refusing 
to  strike  from  the  judgment  the  provision  for  the  payment  of  $2,600 
per  annum,  for  although  that  provision  was  only  to  continue  while  the 
plaintiff  remained  unmarried,  it  was  to  be  a  charge  upon  the  estate  of 
the  defendant,  even  after  his  death  and  neither  he  nor  his  next  of  kin 
or  heirs  or  devisees  or  personal  representatives  should  be  left  to  present 
proof  of  the  plaintiff's  remarriage  to  meet  an  application  to  enforce 
the  payment  of  the  money  by  contempt  proceedi^igs  or  otherwise.  It 
is  quite  clear,  however,  that  the  provision  for  the  payment  of  $5,200 
per  annum  by  the  defendant  to  the  plaintiff  survived  her  remarriage. 
That  was  not  a  provision  such  as  is  made  in  a  divorce  action  for  sup- 
port and  maintenance,  but  was  an  agreement  on  the  part  of  the  de- 
fendant, made  to  avoid  litigation  between  him  and  the  plaintiff  with 
respect  to  their  property,  and  in  settlement  of  the  plaintiff's  claim  of 
ownership  of  certain  specified  property.  It  was  intended  to  pro- 
vide for  an  annual  income  to  the  plaintiff  as  a  condition  of  her  re- 
linquishing her  claim  to  the*  property.  It  was  not  alimony ;  but  the 
provision  for  the  payment  of  $2,600  per  annum  to  the  plaintiff  was  for 
the  payment  of  alimony,  and  the  amount  of  the  alimony  was  fixed 
at  that  sum  in  view  of  the  fact  that  by  the  separation  agreement,  em- 
bodying the  settlement  of  the  controversy  between  the  parties  with 
respect  to  their  property  interests,  the  plaintiff  had  an  annual  income 
of  $5,200  for  life.  Defendant  apparently  apprehends  that  the  payment 
of  that  annual  income  may  be  enforced  by  contempt  proceedings,  if 
the  provision  therefor  be  not  stricken  from  the  judgment ;  but  mani- 
festly he  stands  in  no  such  jeopardy,  for  it  is  not  a  provision  for  ali- 
mony or  for  the  support  of  the  plaintiff,  within  the  contemplation  of  the 
statutory  provisions  for  alimony  and  support. 

Counsel  for  appellant  also  contends  that,  if  it  be  iiot  a  provision  for 
alimony  and  support,  it  is  improperly  incorporated  in  the  judgment. 
If  that  were  so,  defendant,  on  the  facts  here  disclosed,  could  not  ob- 
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tain  relief  therefrom  by  a  motion  to  strike  out  the  provisions.  His 
remedy,  if  any,  ^ould  be  an  application  to  open  the  decree;  but  no 
ground  for  that  is  here  shown,  since  it  appears  that  it  was  agreed 
that  the  provisions  should  be  submitted  for  the  approval  of  the 
court  in  the  divorce  action,  and  it  is  to  be  inferred  that  they  were  em- 
bodied in  the  decree  by  the  consent  of  both  parties.  The  point  of  law 
presented  is  therefore  the  same  as  if  the  formal  agreement  of  separa- 
tion had  not  been  made,  and  the  parties,  having  agreed  upon  a  settle- 
ment of  their  controversy  with  respect  to  their  property  rights,  had 
submitted  the  agreement  to  the  court  in  the  divorce  action  for  approval, 
and  consented  that  the  court,  in  addition  to  grailting  the  divorce  and 
providing  for  the  payment  of  alimony,  might  enter  a  decree  by  which 
defendant  should  be  obligated  to  pay  the  plaintiff  during  her  life  the 
sum  of  $5,200  per  annum  in  installments,  as  stated,  in  consideration 
for  the  relinquishment  by  the  plaintiff  of  her  claim  to  the  property. 
The  defendant,  therefore,  is  in  no  position  on  this  record  to  obtain  re- 
lief from  those  provisions  of  the  final  judgment. 

'  It  follows  that  the  order  should  be  modified,  by  granting  defend- 
ant's motion  to  the  extent  of  striking  from  the  j5nal  judgment  the  pro- 
visions for  the  payment  of  $2,600  per  annum  to  the  plaintiff,  and,  as 
thus  modified,  affirmed,  without  costs.    All  concur. 


AULAM  CO.  V.  STEARNS. 

(Supreme  Court,  Special  Term  for  Motions,  Kings  CJounty.   November  1, 1920.) 

1.  Landlord  and  tenant  <S^296(1)— ^Landlord  held  entitled  to  bring  summary 
proceedlnsr  against  undertenants. 

If  undertenants,  never  accepted  as  tenants  by  landlord,  eontintie  to 
occupy  part  of  premises,  and  hold  the  same  by  force  without  payment  of 
rent,  landlord  would  be  entitled  to  bring  summary  proceedings,  under 
Ck)de  Civ.  Proc.  §  2233. 

2«  Landlord  and  tenant  <S=»278H,  New»  toI.  IIA  Key-No.  Series — ^Allegation 
held  not  suificlent  to  entitle  landlord  to  bring  ejectment. 

Landlord's  allegation  of  intention,  "if  said  property  cannot  be  sold  very 
shortly,  to  remodel  the  building "  held  not  to  entitle  landlord  to  bring 
ejectment,  under  Laws  1920,  c.  947,  adding  section  1531-a  to  Code  Civ. 
Proc,  abolishing  such  action  save  in  certain  specified  instances,  including 
an  action  to  recover  premises  for  purpose  of  demolishing  building,  with 
intention  of  constructing  new  building;  such  allegation  being  insuffi- 
cient to  bring  landlord  within  such  exception. 

3.  Landlord  and  tenant  ^^21S%,  New,  vol.  IIA  Key-No.  Series— Landlord 

could  not  bring  summary  proceedings  against  holdover  undertenants^ 
without  bringing  itself  within  statute. 

Landlord  could  not  bring  summary  proceedings  against  holdover  under- 
tenants, under  Code  Civ.  Proc.  §  2231,  subd.  1,  without  bringing  itself  with- 
in Laws  1920,  c.  942,  adding  subdivision  1-a  to  Code  Civ.  Proc.  {  2231, 
prohibiting  such  proceeding,  except  in  specified  cases. 

4.  Landlord  and  tenant  <@=»278^,  New,  vol.  IIA  Key-No.  Series — ^Landlord  held 

entitled  to  bring  summary'  proceeding  against  undertenants. 

Where  undertenants  hold  over,  landlord  has  the  right  to  treat  such  con- 
tinued possession  as  a  renewal  of  the  letting,  the  holding  of  the  under- 
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tenants  being  a  holding  of  the  tenant;  and  on  failure  of  undertenants 
to  pay  rent  for  certain  month,  where  such  rent  was  not  greater  than  that 
for  preceding  month,  landlord  could  bring  sunmiary  proceeding  for  pos- 
session, under  Ck)de  Civ.  Proc.  §  2231,  subd.  2,  and  subdivision  2a,  as 
amended  by  Laws  1920,  c.  945,  and  section  2251,  in  which  proceeding  it 
would  be  necessary  to  make  the  undertenants  codefendants  with  tenant, 
under  section  2235. 
5.  Landlord  and  tenant  ^=»28<)— Landlord,  with  adequate  rraiedy  by  sum- 
mary proceeding,  not  entitled  to  mandatory  injunction* 

Landlord^  with  adequate  remedy  by  summary  proceeding,  was  not  en- 
titled to  mandatory  injunction,  directing  tenants  to  deliver  possession. 

Action  by  the  Aulam  Company  against  one  Stearns.  On  plaintiff's 
motion  for  a  mandatory  injunction.    Motion  denied. 

Lewis  C.  Grover,  of  Brooklyn,  for  plaintiff. 

Larkin,  Rathbone  &  Perry,  of  New  York  City  (William  D.  Tucker, 
of  New  York  City,  of  counsel),  for  defendant. 

FABER,  J.  Plaintiff  corporation  moves  for  a  mandatory  injunc- 
tion "directing  the  defendants  to  forthwith  surrender  possession"  of 
the  premises  occupied  by  them.  The  complaint  alleges,  among  other 
things,  that  the  defendants  are  undertenants  of  plaintiff's  tenant,*  and 
that  they  continue  to  occupy  a  part  of  the  premises  leased,,  without 
the  payment  of  any  rent  whatever;  plaintiff  never  having  accepted 
them  as  tenants.  The  moving  papers  also  assert  that  defendant  re- 
fuse either  to  surrender  the  premises  or  to  allow  plaintiff,  or  its  agents 
to  obtain  admission  thereto ;  also  that  plaintiff  intends  to  remodel  the 
building,  so  that  it  will  be  available  for  use  for  more  than  one  family. 
Plaintiff  alleges  that  it  has  no  adequate  remedy  at  law.  The  prayer  of 
the  complaint  for  relief  is  for  a  mandatory  injunction,  or  such  other 
relief  as  may  be  just. 

[1]  Plaintiff  evidently  does  not  attempt  to  bring  itself  within  the 
provisions  of  section  2233  of  the  Code,  where  the  remedy  by  sum- 
mary proceedings  seems  to  have  been  left  untouched  by  the  legislative 
enactments  of  1920.  If  the  plaintiff  were  able  to  show  that  the  pos- 
session of  the  premises  is  held  by  force,  he  might  proceed  under  the 
section  mentioned ;  the  part  material  to  this  discussion  being : 

"A  person  who,  ♦  ♦  ♦  having  peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  ♦  ♦  ♦  may  be  remoTed  therefrom, 
as  prescribed  in  this  title." 

''That  remedy  is  open  to  any  one  who  is  lawfully  entitled  to  possession  of 
real  property  and  who  is  ♦  ♦  ♦  kept  out  of  It  by  force."  Markun  v. 
Weckstein,  100  Misc.  Rep.  at  .page  670,  166  N.  Y.  Supp.  736,  citing  Town  of 
Oyster  Bay  v.  Jacob,  109  App.  Div.  613,  96  N.  Y.  Supp.  620;  Lowman  v. 
Sprague,  73  Hun,  408,  26  N.  Y.  Supp.*  568 ;  Potter  v.  New  York  Bap.  Mission 
Soc,  23  Misc.  Rep.  671,  52  N.  Y.  Supp.  294 ;  New  York  City  Baptist  Mission  Soc. 
V.  Potter,  20  Misc.  Rep.  191,  44  N.  Y.  Supp.  1051.  See,  also,  Fults  v.  Munro, 
202  N.  Y.  34,  39,  43,  95  N.  E.  23,  37  L.  R.  A.  (N.  S.)  600,  Ann.  Cas.  1912D,  870 ; 
Becher  v.  City  of  New  York,  102  App.  Div.  269,  271,  92  N.  Y.  Supp.  460; 
Pharis  V.  Gere,  110  N.  Y.  336, 18  N.  E.  135,  1  L.  R.  A.  270. 

See,  also,  Compton  v.  Chelsea,  139  N.  Y.  538,  34  N.  E.  1090. 
[2]  It  is  true  ejectment  will  not  lie,  for  that  form  of  action  has 
been  abolished,  save  in  certain  specified  instances.    Chapter  947,  Laws 
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1920.  And  plaintiff  does  not  bring  itself  within  the  exceptions  by 
merely  alleging  the  intention,  "if  -said  property  cannot  be  sold  very 
shortly,  to  remodel  the  building*'  (affidavit  of  Sohm). 

[3-6]  Nor  can  plaintiflf  bring  a  summary  proceeding,  alleging  a 
holdover,  for  its  does  not  bring  itself  within  the  provisions  of  chap- 
ter 942,  Laws  1920.  But  upon  the  facts  presented,  the  plaintiff  may 
proceed  under  subdivision  2  of  section  2231  of  the  Code.  The  ten- 
ant failed  to  surrender  possession  to  the  plaintiflf,  for  she  did  not 
secure,  as-  she  was  obliged  to  do,  the  removal  of  her  undertenants. 
The  latter's  holding  is  the  holding  of  the  tenant.  Hence  the  tenant 
is  still  in  possession,  and  the  plaintiff  has  the  right  to  treat  such  con- 
tinued possession  as  a  renewal  of  the  letting.  As  no  rent  has  been 
paid  for  October,  a  summary  proceeding  will  lie  against  the  tenant, 
in  which  her  undertenants  (these  defendants)  must  also  be  named 
(section  2235).  The  amendments  of  the  current  year  have  not  pre- 
vented the  institution  of  a  summary  proceeding  for  nonpayment  of 
rent,  when  the  rent  unpaid  is  no  greater  than  that  for  which  the  ten- 
ant was  liable  the  preceding  month.  See  chapter  945,  Laws  1920, 
amending  section  2231,  subd.  2-a,  of  the  Code.  The  warrant  of  dis- 
possess requires  the  removal  of  "all  persons"  from  the  premises.  Sec- 
tion 2251,  Code.  ^  ^ 

Nowhere  does  it  appear  in  the  papers  that  a  specific  performance  is 
sought  of  a  covenant  contained  in  a  lease  between  the  parties,  and 
the  case  thus  differs  from  that  of  Levell  &  Weisch  Realty  Co.,  Inc., 
V.  Leggett  et  al.,  184  N.  Y.  Supp.  163. 

Motion  denied 


(113  Misc.  Rep.  370) 

In  re  INVESTIGATION  OF  CX>NTRA€TS  OF  CITY  OF  ALBANY  AND 

ITS  OFFICIALS. 

(Supreme  Court,  Special  Term,  Albany  County.    November  13,  1920.) 

1.  Municipal  eorporaiions  <&=>91— Motives  or  desires  not  inquired  into  on 

question  of  riglit  of  committee  of  council  to  sul^Mena  witnesses. 

In  a  proceeding  by  a  committee  of  aldermen  for  an  order  requiring  a 
certain  person  to  produce  before  the  committee  books  and  papers  and  to 
submit  himself  to  examination,  the  court  is  not  concerned  with  any  al- 
leged motives  or  desires,  political  or  otherwise,  on  tlie  part  of  the  com- 
mittee, or  any  member  thereof,  nor  with  what  the  respondent  desires  or 
hopes  to  do,  or  to  show,  or  to  prove;  the  question  involved  being  the 
jurisdiction  of  the  committee  to  subpoena  a  witness. 

2.  Municipal  corporations  <^»91— Council  committee  vested  with  power  to 

compel  attendance  of  witnesses  from  departments. 

Under  Second  Class  Cities  Law,  §  40,  a  committee  of  a  common  council 

is  clearly  vested  with  the  power  to  compel  the  attendance  of  witnesses 

from  any  of  the  departments  of  the  city,  and  to  compel  the  production 

before  the  committee  of  all  the  records  and  papers  kept  by  all  the  city 

.  ofl3cers  and  each  city  department. 

3.  Municipal  corporatiwis  ^==>91 — Statute  compelling  attendance  of  witnesses 

before  conmiittee  of  council  to  be  strictly  construed. 

Statutes  relating  to  compelling  the  attendance  of  wltiicsscs  before  com- 
mittees of  a  common  council,  such  as  Second  Class  Cities  Law,  §  40,  and 
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General  City  Law,  |{  &-8,  must  be  strictly  constraed;    such  authority 
being  purely  statutory,  since  the  common  council  lacks  the  Inherent 
power  which  legislative  committees  hare  under  the  common  law. 

4.  MunieiiMiI  corporatloiis  ^=>9l — Subpcena  must  be  issued  by  coqndl,  and 

not  by  eommittee  appointed. 

Where  common  council  creates  a  committee  from  its  membership  to 
make  investigation  concerning  contracts  to  which  the  city  is  a  party,  un- 
der Second  Class  Cities  Law,  |  40,  subpoenas  for  witnesses  to  testify  be- 
fore the  committee  must  be  Issued  by  the  common  council  Itself,  and  not 
by  the  committee. 

5.  Municipal  corporations  ^=^1 — Subpoena  for  witnesses  in  investigation  by 

eouneil  must  be  signed  by  president  of  counciL 

Under  Second  Glass  Cities  Law,  8  40,  a  subpoena  for  a  witness  to  testify 
before  a  committee  appointed  to  investigate  contracts  must  be  signed  by 
the  president  of  the  common  council ;  but  the  president  liaa  no  authority 
to  sign  a  subpoena,  unless  by  act  of  the  common  council  be  is  so  authorized, 
as  the  common  council  can  act  only  by  resolution. 

6.  Munidpal  corporations  ^=»69^Source  of  authority  of  coundl  to  investi- 

gate municipal  affairs  stated. 

General  City  Law,  |§  6-8,  relate  to  investigations  by  committees  of 
a  common  council,  but  do  not  confer  any  jurisdiction  on  the  common 
council,  or  its  committees,  to  undertake  the  same;  but  the  authority  of 
a  cominittee  or  of  a  council  of  a  cfty  of  the  second  class  to  Investigate 
municipal  affairs  is  found  in  Second  Class  Cities  Law,  §  40. 

7.  Munidpal  corporations  'd^'Sl— General  City  Law  held  to  supply  concur- 

rent remedy  for  summoning  witnesses  before  committee  of  couneii. 

General  City  Law,  Si  0-8,  relating  to  subpoenaing  of  witnesses  to  tes- 
tify before  a  committee  of  a  common  council  by  obtaining  an  order  of  a 
Justice  or  judge,  are  not  inconsistent  with  Second  Class  Cities  Law,  f  40, 
providing  for  the  subpoenaing  of  witnesses  by  the  common  council  itself, 
and  they  supply  a  concurrent  remedy  so  far  as  summoning  witnesses  is 
concerned. 

8.  Munidpal  corporations  <d='91— Justice  or  judge  authorized  to  issue  sub- 

poena duces  tecum  only  to  dty  officers  in  proceeding  before  council  com- 
inittee. 

Under  General  City  Law,  |§  6-8,  relating  to  investigation  before  com- 
mittees of  common  council,  a  justice  or  judge  is  authorized  to  issue  a 
subpoena  duces  tecum  only  to  a  city  officer  having  in  his  possession  or 
imder  his  control  books  or  papers  as  such  officer. 

9.  Munidpal  corporalions  ^=»91— Inherent  power  of  court  not  possessed  in 

subpoenaing  witnesses  for  couneil  committee. 

The  power  of  a  justice  or  judge  to  issue  a  subpoena  for  a  witness  to  tes- 
tify before  a  committee  of  the  common  council  of  a  dty,  under  General 
Ci^  Law,  88  0-^  being  a  special  power  in  aid  of  the  investigation,  is 
limited  strictly  to  the  power  conferred,  and  he  has  none  of  the  inherent 
power  of  the  court  which  might  be  possessed  by  him  in  another  or  judl- 
dal  proceeding. 

10.  Municipal  corporations  ^=»91 — Council  committee  cannot  require  corpora- 
tion having  contract  with  it  to  submit  to  an  examination  of  its  books  and 
papera. 

A  private  corporation  having  a  contract  with  a  dty  cannot  be  required 
tg  submit  to  an  examination  of  its  books  and  papers  by  a  committee  ap- 
pointed by  the  common  coundl,  under  Second  Class  Cities  Law,  §  40,  to 
make  investigation  conce;'ning  contracts  to  which  the  dty  is  a  party,  and 
the  fact  that  the  corporation  is  in  bankruptcy  and  not  a  going  concern  Is 
Immaterial  in  this  connection. 
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11.  Municipal  oarporations  ^=>60 — Common  oouidl  has  none  of  Hbe  intierent 
powers  of  tiie  LegiBlatore. 

The  common  comicU  of  a  city  has  none  of  the  Inherent  powers  of  the 
Legislature,  and  none  of  the  police  powers  of  the  state,  except  as  such 
powers  may  be  expressly  granted.  ♦ 

12.  Witnesses  ^=»1 — Statutes  relating  to  compelling  attendance  of  witnesses 
held  to  apply  only  in  absence  of  special  provision. 

Code  Civ.  Proc.  §§  854-859  relating  to  compelling  the  attendance  of  wit- 
nesses, apply  only  where  a  special  provision  is  not  otherwise  made  for 
compelling  attendance. 

13.  Municipal  corporations  <&^91— General  statutes  to  be  pursued  in  punishing 
witness  for  nonattendance  at  ooundl  committee  investigation. 

Since  there  is  no  special  provision  under  Second  Class  Cities  Law,  §  40, 
relating  to  investigations  by  committees  of  common  councils,  for  com- 
pelling the  attendance  of  witnesses,  a  proceeding  to  punish  a  witness  for 
failure,  ta  obey  a  subpoena  issued  by  such  a  committee  must  be  pursued 
under  Code  Civ.  Proc.  §§  854r-859;  but  the  latter  provisions  do  not  apply 
to  the  summoning  of  witnesses  under  General  City  Law,  §§  G-8,  which 
make  provision  for  compelling  attendance  of  witnesses. 

In  the  matter  of  the  investigation  of  contracts  entered  into  by  the 
City  of  Albany  and  its  officials  before  a  committee  of  the  common 
council.  Proceeding  by  the  committee  for  an  order  requiring  William 
W.  Woollard,  as  receiver  in  bankruptcy  of  the  Montgomery  Coal 
Company,  to  produce  before  the  committee  books  and  papers  and  to 
submit  himself  to  examination.     Proceeding  dismissed. 

John  N.  Carlisle  and  John  C.  Watson,  both  of  Albany,  for  the 
committee  of  aldermen  of  the  common  council. 

Michael  D.  Reilly  and  W.  E.  Woollard,  both  of  Albany,  for  re- 
spondent. 

RUDD,  J.  By  resolution  the  common  council  of  the  city  of  Albany 
created  a  committee  from  its  membership  to  make  investigation  con- 
cerning contracts  to  which  the  city  of  Albany  is  a  party.  This  com- 
mittee organized  and  caused  subpoenas  to  be  issued,  requiring  the  at- 
tendance before  the  committee  of  certain  witnesses. 

A  subpoena  duces  tecum  was  issued  by  the  committee,  addressed  to 
William  E.  Woollard,  as  receiver  in  bankruptcy  of  the  Montgomery 
Coal  Company.  The  subpoena  was  signed  by  the  president  of  the 
common  council.  It  required  Mr.  Woollard  to  produce  the  books,  pa- 
pers, and  records  of  the  coal  company.  This  company  and  the  ci^  of 
Albany  had  entered  into  a  contract  for  the  delivery  of  coal  alt  a  certain 
price  for  use  by  the  city.  Consent  to  the  service  of  the  subpoena  was 
given  by  an  indorsement  uJ)on  the  subpoena  by  Hon.  Frank  Cooper, 
United  States  Judge. 

The  respondent,  Mr.  Woollard,  claims  that  there  was  an  irregular- 
ity in  the  service  of  the  subpoena,  in  that  the  process  server  did  not 
show  to  him  the  original  subpoena  at  th^  time  service  was  made  of  the 
subpoena.  An  affidavit  is  filed  by  the  person  making  the  service  that 
he  did  show  the  original  paper.  . 

However  that  may  be  Mr.  Woollard  appeared  in  answer  to  the 
subpoena  and  stated  ths^t  he  had  in  his  custody  the  books,  papers,  and 
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records  of  the  Montgomery  Coal  Company,  which  records  he  would 
not  produce,  except  upon  condition  that  the  books  were  not  to  be  im- 
potmded  by  the  committee,  and  that  when  he  went  from  the  committee 
room  the  books  were  to  go  with  him.  The  committee  refused  to  agree 
to  the  condition  imposed,  and  the  respondent  refused  to  be  sworn. 
A  colloquy  ensued,  in  which  Mr.  WooUard  gave  expression  as  to  the 
motives  prompting  the  committee  in  its  investigation,  and  as  to 
what  he  would  do,  and  as  to  what  the  result  might  be.  With  these 
statements  we  are  not  at  all  concerned. 

The  respondent  was  not  subpoenaed  as  an  individual.  He  was  sub- 
poenaed as  a  receiver  in  bankruptcy  to  produce — and  that  means,  of 
course,  to  identify — the  books,  papers,  and  records  of  the  company  in- 
volved, and  in  order  that  such  identification  might  be  had  and  the  com- 
mittee mig^t  know  that  the  subpoena  had  been  complied  with  in  the 
production  of  all  the  books,  papers,  and  records  sought,  it  was  neces- 
sary that  he  be  sworn.  To  this  request  he  made  refusal.  He  left  the 
common  council  chamber,  and  the  committee  of  the  alderman  insti- 
tuted this  proceeding,  asking  for  an  order  requiring  the  respondent  to 
produce  before  the  committee  the  books  and  papers  and  to  submit 
himself  to  examination. 

The  questions  here  involved  are:  Was  the  committee  vested  with 
the  power  to  subpoena  the  respondent?  Did  the  subpoena  duces  tecum 
call  upon  him  to  take  the  oath  as  a  witnes§?  Had  he  the  right  to  re- 
fuse to  produce  the  books,  imposing  as  a  condition  precedent  the  stip- 
ulation which  he  offered?  Has  this  court  the  power  to  compel  recog- 
nition by  the  respondent  of  the  subpoena,  to  compel  the  production  of 
the  books,  and  require  his  submission  to  the  jurisdiction  of  the  com- 
mittee? 

[1]  This  court  is  concerned  not  at  all  as  to  the  nature  of  the  con- 
versation had  between  the  members  of  the  committee  and  the  respond- 
ent, either  when  the  committee  was  in  session  or  at  any  other  time, 
save  in  so  far  as  statements  were  made  by  him  as  to  why  he  refused 
to  recognize  the  jurisdiction  of  the  committee  over  the  books  or  over 
himself.  We  are  not  concerned  with  any  alleged  motives  or  desires, 
political  or  otherwise,  on  the  part  of  the  committee  or  any  member 
thereof,  nor  are  we  concerned  with  what  the  respondent  desires  or 
hopes  to  do,  or  to  show,  or  to  prove. 

It  is  admitted  that  the  Montgomery  Coal  Company,  of  which  Mr. 
WooUard  is  receiver,  is  involved  with  the  city  in  a  contract  for  the 
sale  and  delivery  of  coal.  What  the  merits  are  in  this  relation,  or  as 
to  whether  other  people  are  involved,  does  not  matter.  This  committee 
has  undertaken  to  ascertain  certain  facts  relating  to  the  contract  in 
question. 

Has  the  committee  from  the  commen  council  power  to  ascertain 
on  the  part  of  the  city  what  the  entries  and  records  in  the  books  of  the 
Montgomery  Coal  Company  show;  and,  if  it  has,  is  the  committee 
of  the  aldermen  empowered  by  law  to  proceed  in  the  manner  in  which 
it  has?  The  committee  shows  by  the  papers  here  filed  and  upon  the  ar- 
gument that  it  was  appointed  by  the  common  council  imder  section  40 
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of  the  Second  Class  Cities  Law  (Corisol.  Laws,  c.  53).  Recognizing 
that  the  records  of  the  Montgomery  Coal  Company,  which  the  com- 
mittee sought,  were  in  the  hands  of  the  receiver  appointed  by  the 
federal  court,  the  committee  obtained  consent  of  the  United  States 
court,  by  the  hand  of  Judge  Cooper,  to  the  service  of  the  subpoena  in 
the  form  in  which  it  was. 

The  committee  states  that  it  was  not  its  desire  in  any  way  to  inter- 
fere with  the  possession  of  the  books  in  the  hands  of  the  receiver,  or 
to  interfere  with  any  hearing  to  be  had  before  the  referee  in  bank- 
ruptcy, and  our  attention  is  called  by  the  counsel  for  the  committee  to  a 
letter  addressed  by  the  chairman  of  the  committee  to  the  receiver 
in  bankruptcy  to  that  effect.  The  conmiittee  desires  the  privilege, 
and  it  claims  the  right,  to  examine  these  books  and  records,  and  to 
read  therefrom  into  the  minutes  of  the  committee  such  portions  as  it 
might  determine. 

Unless  the  legal  custodian  of  the  books  and  records  had  submitted 
himself  as  a  witness  to  the  extent  at  least  of  identif3dng  the  books, 
it  would  have  been  a  little  difficult  for  the  committee  to  introduce 
any  portion  of  the  contents  of  the  books  in  evidence.  The  respond- 
ent was  in  duty  bound  to  recognize  in  every  way  possible  the  obliga- 
tions which  are  his  as  receiver,  and  to  protect  the  boQks  and  records 
of  the  company;  but,  aside  from  that,  he  could  not  have  had,  as  a 
witness  or  as  a  receiver,  any  personal  interest  which  would  have 
justified  his  refusal  to  allow  portions  of  the  record  in  the  books  to 
be  presented  to  the  committee  of  the  common  council. 

The  respondent  had  no  object  in  concealing  the  contents  of  these 
papers,  as  is  evidenced  by  the  fact  that  he  publicly  stated  that  he  was 
willing  to  present  the  books  and  papers  upon  his  own  terms  and  con- 
ditions. The  serious  question,  in  the  opinion  of  this  court,  raised 
by  the  respondent,  is  that  the  proceeding  instituted  by  the  committee 
of  the  common  council  of  the  city  of  Albany  is  without  jurisdiction. 
Other  questions  are  raised. 

The  respondent  contends:  (1)  That  the  subpoena  duces  tecum  did 
not  require  his  personal  attendance  before  the  committee.  (2)  That 
the  service  was  defective,  because  of  the  failure  of  the  process  server  to 
exhibit  the  original.  (3)  That  the  books  could  not  be  lawfully  sub-, 
poenaed  by  the  committee  without  an  order  of  the  United  States  court. 
(4)  That  the  respondent  was  justified  in  attaching  to  the  production 
of  the  books  a  stipulation  that  the  committee  should  not  impound  them 
or  hold  them  for  inspection.  (5)  That  the  proceeding  is  without 
jurisdiction,  because  the  subpoena  purports  to  have  been  issued  under 
section  40  of  the  Second  Class  Cities  Law.  (6)  That  the  proceeding  to 
punish  for  alleged  contempt  is  without  jurisdiction. 

Let  us  dispose  of  the  first 'question,  as  to  the  jurisdiction  of  this 
committee  in  subpoenaing  respondent  under  a  subpoena  signed  by  the 
president  of  the  common  council.  Section  40  of  the  Second  Class 
Cities  Law  is  one  of  the  sections  under  article  4  of  that  law;  it  is 
entitled  ''Common  Council,"  and  covers  the  legislative  power,  members, 
legislative  acts,  appropriations,  franchises,  and  other  subjects.    The 
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section  is  entitled  'Tlegulations  of  Duties  of  Officers"  and  reads  as 
follows : 

"Sec.  40.  Regulaiioni  of  Duti€9  of  Officers.  The  common  council  may,  by 
ordinance  passed  by  three-fourths  of  all  its  members,  not  inconsistent  with 
this  chapter,  or  other  laws  of  the  state,  regulate  the  powers  and  duties  of  any 
city  officer  or  department ;  and  it  has  power  to  investigate  all  dty  officers  and 
departments  and  shall  have  access  to  all  records  and  papers  kept  by  every 
city  officer  or  department,  and  has  power  to  compel  the  attendance  of  wit- 
nesses  and  the  production  of  books,  papers  or  other  evidence  at  any  meeting 
of  the  common  council  or  of  any  committee  thereof,  and  for  that  purpose  may 
issue  subpcenas  signed  by  the  president" 

The  portion  of  the  section  with  which  we  are  concerned  follows  the 
semicolon  and  reads: 

"And  it  has  poWer  to  inyestigate  all  dty  offioeni  and  departments  and  shall 
have  access  to  all  records  and  papers  kept  by  every  dty  officer  or  depart- 
ment, and  has  power  to  compel  the  attendance  of  witnesses  and  the  production 
of  books,  papers  or  pther  evidence  at  finy  meeting  of  the  concimon  council  or  of 
any. committee  thereof,  and  for  that  purpose  may  issue  subpoenas  signed  by 
the  president." 

[2]  Under  that  section  a  committee'  of  the  common  council  in 
Albany  is  clearly  vested  with  the  power  under  the  law  to  compel  the 
attendance  of  witnesses  from  any  of  the  departments  of  the  city  and 
to  compel  the  production  before  the  committee  of  all  records  and 
papers  kept  by  every  city  officer  and  each  city  department.  When  the 
section  reads,  "and  has  power  to  compel  tlie  attendance  of  witnesses 
and  the  production  of  books,  papers  or  other  evidence  at  any  meeting  of 
the  common  council  or  of ,  any  committee  thereof"  under  a  subpoena 
signed  by  the  president  of  the  common  council,  it  seems  as  if  that  sec- 
tion meant  to  compel  the  attendance  of  witnesses  having  in  their  cus- 
tody as  city  officers,  or  as  clerks  or  custodians  of  any  of  the  depart- 
ments, records  atid  papers,  and  that  it  does  not  empower  the  committee 
to  compel  the  attendance  of  other  witnesses  than  those  in  the  class 
mentioned. 

Can  it  be  that  the  provisions  of  section  40  contemplate  empowering  a 
committee  of  the  common  council,  by  subpoena  signed  by  the  president 
of  the  body,  to  summon  officers  of  corporations  and  citizens  to  produce 
their  books  and  papers  before  the  committee?  If  there  was  or  had 
been  a  contract  between  the  city  of  Albany  and  any  individual  or  cor- 
poration doing  business  in  the  city  of  Albany,  or  elsewhere,  does  the 
phraseology  of  section  40  empower  the  common  council  committee  to 
summon  before  it  all  of  the  books,  papers,  and  records  of  that  corpora- 
tion under  a  subpoena  issued  by  the  president  of  the  common  council  ? 

The  purposes  and  the  powers  of  the  section  seem  apparent.  They 
are  that  a  committee  of  the  legislative  body  of  the  city  is  empowered  to 
call  before  that  body,  or  a  committee  of  the  body,  any  officers,  custo- 
dians, or  departments  having  in  possession  papers  which  are  those  of 
the  city.    Such  limitation  of  powers  may  be  unfortunate. 

In  addition  to  the  statute  known  as  the  Second  Class  Cities  Law, 
the  cities  of  the  state  are  empowered  to  act  under  the  General  City 
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Law  (Consol.  Laws,  c.  21).  It  is  true  that  a  concrete  provision  of  a 
special  act  would  take  precedence  over  a  general  provision  in  the  gen- 
eral act,  and  particularly  so  when  one  is  inconsistent  with  the  other ; 
but  that  is  not  the  case  presented. 

[3]  Statutes  relating  to  compelling  the  attendance  of  witnesses  be- 
fore committees  of  a  common  i:ouncil  or  of  the  Legislature  must  be 
strictly  construed.  People  ex  rel.  Webster  v.  Van  Tassel,  64  Hun,  444, 
19  N.  Y.  Supp.  643,  affirmed  135  N.  Y.  638,  32  N.  E.  646;  Matter  of 
Barnes,  204  N.  Y.  108,  97  N.  'E.  508.  Great  care  must  be  had  in  de- 
termining as  to  the  authority  of  a  common  council  or  of  one  of  its  com- 
mittees; such  authority  is  purely  statutory,  and  lacks  the  inherent 
power  which  legislative  committees  have  under  the  common  law. 

Having  this  rule  in  mind,  which  calls  for  a  strict  construction  of 
the  statutes,  we  find  there  are  several  provisions  whifch  must  be  read 
together,  and,  so  far  as  is  possible,  must  be  harmonized.  The  com- 
mittee of  the  common  council  here  involved  is  acting  solely  under  sec- 
tion 40  of  the  Second  Class  Cities  Law.  That  section  seems  to  give 
to  the  committee  that  authority  in  order  to  present,  if  so  determined, 
remedial  measures  for  the  regulation  of  city  officers. 

[4,  5]  The  power  to  investigate  is  given  primarily  to  the  council 
Itself,  but  no  doubt  can  be  conferred  upon  a  committee  of  that  body. 
It  provides  that  the  common  council  has  power  to  compel  the  atten- 
dance of  witnesses  and  the  production  of  books  or  other  evidence  at 
any  meeting  of  any  committee  thereof.  While  the  committee  may  take 
testimony,  it  is  the  common  council  which  is  given  the  power  to  com- 
pel the  attendance  of  the  witnesses  and  the  production  of  books  and 
papers.    No  such  power  is  granted  to  the  committee  itself. 

When  a  subpoena  is  to  be  issued  under  section  40,  it  must  be  issued 
by  the  common  council  itself,  not  by  the  committee.  The  subpcjena 
must  be  signed  by  the  president,  but  the  president  as  such  has  not  au- 
thority to  sign  a  subpoena,  unless  by  act  of  the  common  council  he  be  so 
authorized.  The  common  council  can  only  act 'by  resolution.  A 
resolution  of  the  common  council,  authorizing  and  empowering  the  is- 
suance of  a  subpoena  under  the  hand  of  the  president,  is  a  necessary 
prerequisite,  to  a  valid  subpoena  under  section  40. 

An  examination  of  the  resolution  adopted  by  the  common  council 
creating  the  committee  here  in  question  contains  no  such  authority,  and 
our  attention  is  not  called  to  any  resolution  or  ordinance  of  the  com- 
mon council  vesting  in  or  giving  to  the  president  of  the  body  authority 
to  issue  or  sign  the  subpoena  under  which  this  proceeding  is  t^ken. 

[6]  Sections  6,  7,  and  8  of  the  General  City  Law  relate  to  investi- 
gations by  committees  of  the  common  council,  but  do  not  confer  any 
jurisdiction  upon  the  common  council  or  its  committee  to  undertake  the 
same.  The  provisions  relate  to  the  powers  of  a  common  council  or  a 
committee  of  its  members  *'upon  any  subject  or  matter  within  the  juris- 
diction of  such  common  council,  or  to  examine  any  officer  of  the  city, 
in  relation  to  the  discharge  of  his  official  duties,"  etc.,  and  the  proce- 
dure and  authority  for  swearing  of  witnesses,  summoning  witnesses, 
and  compelling  their  attendance. 
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No  jurisdiction  to  undertake  the  inquiry  is  conferred;  the  clear  in- 
tent is  that  if  tfie  common  council  has  jurisdiction  of  the  subject,  and 
shall  have  appointed  a  committee  to  take  testimony  in  aid  of  sudi  in- 
vestigation, the  committee  may  have  certain  powers  specifically  set 
forth.  The  authority  of  the  committee  or  of  the  council  is  found  in 
section  40  of  the  Second  Class  Cities  Law.  It  is  this  section  which 
confers  jurisdiction  upon  the  council  and  upon  its  committee  to  conduct 
this  particular  investigation  and  to  take  testimony  therein. 

[7]  The  provisions,^ above  cited,  of  the  General  City  Law,  are  ap- 
plicable here,  and  may  be  utilized,  if  not  inconsistent  with  the  provisions 
of  the  Second  Class  Cities  Law.^  They  are  not  inconsistent  with  the 
provisions  of  section  40  of  the  Second  Class  Cities  Law ;  they  supply 
a  concurrent  remedy  so  far  as  summoning  witnesses  at  least  is  con- 
cerned. Section  40  provides  that  the  common  council  "may"  issue 
subpoenas.  Section  7  of  the  General  City  Law  provides  that  the  chair- 
man or  a  majority  of  the  committee  may  apply  to  a  justice  or  a  judge 
.  or  a  recorder,  who  is  given  power  to  issue  a  summons,  if  it  satisfacto- 
rily appears  to  him  that  the  testimony  of  any  witness  may  be,  material 
to  the  investigation. 

Section  40  of  the  Second  Class  Cities  Law  confers  express  power 
upon  the  common  council  to  issue  subpoenas  to  produce  books  and 
papers,  and  section  7  of  the  General  City  Law  confers  no  such  express 
powers,  and  relates  only  to  requiring  a  witness  "to  appear  before  such 
committee  to  testify"  when  it  satisfactorily  appears  to  a  justice  or 
judge  "that  the  testimony  of  any  witness  named,  residing  in  this  state, 
is  or  may  be  material."  Section  8  of  the  General  City  Law  provides 
as  follows : 

"If  a  witness  sbaU  fall  to  attend,  as  directed  by  such  summons,  the  Justice 
or  officer  Issuing  the  summons,  on  due  proof  of  the  service  thereof,  and  of  tne 
failure  of  such  witness  to  appear,  or  to  produce  such  books  and  papers,  ac- 
cording to  the  direction  of  such  subpoena,  *  *  *  he  shaU  be  deemed  in 
contempt." 

What  effect  is  to  be  given  to  the  words  "or  to  produce  such  books 
and  papers,  according  to  the  direction  of  such  subpoena"?  The  word 
"such"  is  used  before  books  and  papers,  and  no  mention  is  made  of  any 
books  and  papers  in  section  7.  In  section  6,  however,  mention  is 
made  of  books  and  papers  in  the  possession  or  under  the  control  of  a 
city  officer.  Reference  must  have  been  made  in  section  8  to  such  books 
and  papers  as  are  mentioned  in  section  6.  It  is  the  only  natural  infer- 
ence to  be  drawn. 

[8,  9]  Since  these  sections  must  be  strictly  construed,  one  must 
reach  the  conclusion  that  a  justice  or  a  judge  is  authorized  to  issue  a 
subpoena  duces  tecum  only  to  a  city  officer  having  in  his  possession 
or  under  his  control  books  or  papers  as  such  officer,  and  such  authority 
is  only  by  inference,  having  in  mind  the  text  of  section  8.  Otherwise 
the  justice  or  judge  is  confined  to  authority  for  the  issuance  of  personal 
subpoenas  or  of  a  summons.  The  power  of  the  justice  or  judge,  being  a 
special  power  in  aid  of  the  investigation,  is  limited  strictly  to  the 
power  conferred,  and  he  has  none  of  the  inherent  power  of  the  court, 
which  might  be  possessed  by  him  in  another  or  judicial  proceeding. 
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If  a  common  council  undertakes  such  an  investigation  as  this  one, 
and  authorizes  its  committee  to  take  testimony,  the  common  council 
by  suitable  resolution  may  authorize  the  issuance  of  subpoenas  under 
the  hand  of  the  president ;  but  the  committee  is  not  confined  to  that 
method  of  summoning  witnesses ;  it  may  go  to  a  justice  or  judge,  as 
provided  in  section  7  of  the  General  City  Law,  and  obtain  a  sum- 
mons. It  may  not  obtain,  however,  from  such  justice  or  judge,  a  sub- 
poena duces  tecum,  except  when  directed  to  a  city  officer  in  relation  to 
books  and  papers  in  his  possession  or  under  his  control  as  such  officer. 

If  section  40  of  the  Second  Class  Cities  Law  does  not 'confer  au- 
thority upon  the  common  council  to  summon  an  individual  or  an  offi- 
cer of  a  corporation  to  produce  the  books  or  papers  of  the  individual 
or  of  the  corporation  before  the  common  council,  or  its  committee,  then 
this  common  council  had  no  authority  to  subpcena  the  receiver  to  pro- 
duce the  books  and  papers  of  the  Montgomery  Coal  Company. 

[10]  We  find  no  clear  authority,  such  as  must  be  in  a  statute  con- 
ferring such  a  power,  requiring  a  corporation  having  a  contract  with 
the  city  to  submit  to  an  examination  of  its  books  and  papers,  not  in  aid 
of  any  criminal  prosecution  of  its  officers  or  agents,  or  of  the  officers 
or  agents  of  thc^ity,  but  for  the  purpose  of  determining  what  was 
proper  in  the  way  of  remedial  legislation  or  suggestion  concerning  the 
duties  of  city  officers. 

No  such  inspection  should  be  granted,  except  under  clear  warrant 
of  law.  The  General  City  Law  does  not  give  authority  even  to  a  jus- 
tice of  the  Supreme  Court  to  order  such  production  of  the  books  of  a 
private  corporalJbn  or  of  a  citizen.  The  fact  that  the  corporation  here 
in  question  is  in  bankruptcy  and  not  a  going  concern  does  not  change 
the  principle  or  enlarge  the  power.  If  the  power  is  conferred  at  all, 
it  is  general,  and  applies  to  every  person  or  corporation  having  con- 
tracts with  the  city. 

To  revert  again  to  section  40  of  the  Second  Class  Cities  Law,  the 
phraseology  of  that  section  is  such  that  we  must  conclude  that  the  Legis- 
lature was  dealing  with  matters  concerning  the  regulation  of  the  duties 
of  .city  officers,  that  the  common  council  was  vested  with  power  to 
investigate  and  was  to  be  given  access  to  the  records  and  papers  of  city 
officers,  that  the  legislative  intent  was  to  compel  the  attendance  of 
witnesses  from  any  of  the  departments  of  the  city  and  to  compel 
the  production  before  the  comgiittee  of  all  records  and  papers  kept  by 
every  city  officer  and  city  department,  and  that  it  does  not  empower  the 
common  council  to  compel  the  attendance  of  any  other  witnesses  than 
those  in  the  class  mentioned,  nor  the  production  of  books  and  records 
other  than  those  in  the  class  mentioned. 

[11]  It  may  be  that  the  committee  cannot  make  a  complete  and 
thorough  investigation  along  the  line  which  this  committee  has  under- 
taken, unless  it  have  in  its  possession  for  examination  other  papers 
and  records  than  those  in  the  possession  and  control  of  the  city  depart- 
ments and  officers ;  but  the  common  council  has  only  such  powers  as 
are  conferred  upon  it,  and  it  must  be  able  to  point  to  a  clear  warrant 
of  the  law  before  it  can  assume  to  open  up  the  books  of  an  individual 
or  the  books  and  papers  of  a  corporation.    As  before  stated,  it  has 
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none  of  the  inherent  powers  of  the  Legislature,  and  it  has  nont  of 
the  police  powers  of  the  state,  except  as  such  power  oiay  be  express- 
ly granted. 

[12, 13]  It  may  be  quite  unnecessary  to  consider  the  provisions  of 
sections  854-859  of  the  Code  of  Civil  Procedure  relating  to  compelling 
the  attendance  of  witnesses.  These  sections  apply  only  where  a  special 
provision  is  not  otherwise  made  for  compelling  the  attendance  of  wit- 
nesses. Sections  7  and  8  of  the  General  City  Law  do  make  provision 
for  it.  If  the  committee  had  proceeded  under  those  sections,  the 
Code  provisions  would  not  apply.  There  is  no  special  provision,  how- 
ever, for  compelling  the  attendance  of  a  witness  under  section  40  of 
the  Second  Class  Cities  Law,  who  has  disregarded  a  subpoena  issued 
by  the  common  council.  The  proceeding,  therefore,  to  punish  a  wit- 
ness for  failure  to  obey  such  a  subpoena,  must  be  pursued  under  these 
sections  of  the  Code. 

The  proceeding  to  punish  this  witness  has  been  brought  under  the 
Code  provisions,  but  it  must  fail  for  the  reason  that  the  statute  (sec- 
tion 40  of  the  Second  Qass  Cities  Law)  does  not  confer  upon  the 
common  council,  or  its  committee,  the  right  to  examine  the  books  ^nd 
records  of  the  respondent  as  receiver  of  the  Montgomery  Coal  Com- 
pany, and  further  it  does  not  appear  that  the  subpoena  was  signed  by 
the  president  of  the  common  council  under  authority  to  him  given  by 
resolution  of  that  body. 

The  committee  fails  under  the  provisions  of  the  law  to  obtain  juris- 
diction so  far  as  this  respondent  is  concerned.  Jurisdiction  cannot 
be  had  under  the  subpoena  signed  by  the  president  of  the  common  coun- 
cil under  section  40  of  the  Second  Class  Cities  Law,  *when  a  witness 
is  not  an  officer  of  the  city  nor  connected  with  one  of  its  departments, 
and  who  has  not  in  his  possession  any  books,  papers,  or  records  be- 
longing to  the  city.  Thus  failing,  this  proceeding  cannot  be  enter- 
tained. 

The  other  questions  involved  in  this  application  to  punish  the  rer 
spondent,  or  to  compel  him  to  produce  the  books,  papers,  and  records 
of  the  Montgomery  Coal  Company  for  examination,  need  not  be  con- 
sidered. An  order  may  be  entered,  dismissing  the  proceedings  had 
under  the  order  to  show  cause. 

The  order  will  be  settled  under  notice  if  required. 
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VANDEB  VEER  et  aL  t.  M.  L.  IMPROVEMENT  CORPORATION  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    June  14,  1920.) 

L  Executors  and  admlndstrators  <&=»164 — Asf^gmmnto  as  .iodiTiduala  in- 
effectual to  pass  title  to  assets  of  estate. 

The  capacities  of  executors  as  individuals  and  as  executors  are  separate 
and  distinct,  and  any  assignment  of  a  bond  and  mortgage  belonging  to 
the  estate  of  a  deceased  by  any  instrument  executed  by  them  individually 
is  ineffectual  to  pass  title. 

2.  Moriirages  ^»265 — Cinnplaiiit  by  aUeged  ownen  of  mortgage  held  Insuffi- 

cient to  show  title  in  plaintiffs. 

Complaint  in  an  action  to  foreclose  a  mortgage,  which  had  formed  part 
of  the  estate  of  a  deceased  person,  held  insufficient  to  show  title  to  the 
mortgage  in  the  plaintiffs;  facts  not  being  alleged  which  showed  any 
valid  assignment  to  them. 

3.  Pleading  4d=>8(ll)— All^;ation  as  to  ownership  of  bond  and  mortgage  lield 

mere  conclusion  of  law. 

An  allegation  in  an  action  to  foreclose  a  mortgage  that  the  plaintiffis, 
''as  trustees  as  aforesaid,  are  the  owners  and  holders  of  the  said  bond 
and  mortgage  aforesaid,  subject  only  to  the  provisions  of  the  ^d  deed 
of  trust,"  held  a  mere  conclusion  of  law. 

4.  Pleading  ^=»34(2) — Genial  allegations  not  considered!,  where  spedflc  al- 

legations are  insufficient. 

General  allegations  as  to  title  in  the  plaintiff  will  not  be  considered, 
where  the  facts  relied  on  to  show  title  are  specifically  pleaded  and  are  in- 
sufficient 

Action  by  Francis  S.  Vander  Veer  and  Catharine  T.  Moulton,  trus- 
tee, against  the  M.  L.  Improvement  Corporation  and  others^  On  mo- 
tion by  plaintiffs  for  judgment  on  the  pleadings.  Motion  denied,  with 
leave  to  plaintiffs  to  serve  an  amended  complaint. 

Hamilton  Mclnnes,  of  New  York  City,  for  plaintiff. 

Everett,  Clarke  &  Benedict,  of  New  York  City,  for  defendants  C. 
F.  Rumpp  &  Sons. 

Joseph  Rowan,  of  New  York  City,  for  defendant  Grafonola  Shops, 
Inc. 

Edgar  H.  Rosenstock,  of  New  York  City,  for  defendant  West  Dis- 
infecting Co. 

GIEGERICH,  J.  The  plaintiffs,  by  separate  notices,  have  brought 
on  this  motion  for  judgment  upon  the  pleadings,  consisting  of  a  com- 
plaint and  separate  demurrers  to  the  complaint  interposed  by  three  of 
the  defendants,  respectively.  The  action  is  to  foreclose  a  mortgage 
upon  real  property  situate  in  New  York  county.  The  complaint,  among 
other  things,  alleges: 

"That  the  Murray  Hill  Investing  (Company,  Incorporated,  for  the  purpose  of 
securing  to  Catharine  T.  Moulton  and  Frederic  E.  Lewis,  as  surviving  ex- 
ecutrix and  executor  of  the  last  will  and  testament  of  Mary  Lewis,  deceased, 
the  payment  of  one  million  dollars  (^1,000,000),  duly  executed,  acknowledged, 
and  delivered,  on  or  about  the  23d  day  of  February,  1915,  to  the  said  Catha- 
rine T.  Moulton  and  Frederic  E.  Lewis  as  such  surviving  executrix  and  execu- 
tor as  aforesaid,  its  certain  bond,"  together  with  a  purchase-money  mortgage 
accompanying  the  same,  executed  by  the  said  Murray  Hill  Investing  Company, 

^s»For  other  cues  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Incorporated,  "to  the  said  Catharine  T.  Moulton  and  Frederic  B.  Lewis,  as 
snch  saryivlng  execatrlx  and  executor  as  aforesaid,"  on  the  real  estate  in 
question. 

The  complaint  further  alleges  that,  subsequent  to  the  execution  and 
delivery  of  the  said  bond  and  mortgage,  they  were  for  value  as- 
signed to  Francis  S.  Vander  Veer,  one  of  the  plaintiffs  herein,  and  one 
Hamilton  Mclnnes,  as  trustees  by  certain  instruments  of  assignment ; 
that  the  said  instruments  of  assignment  were  made  pursuant  to  two 
certain  deeds  of  trust,  one  by  Frederic  E.  Lewis  to  the  said  Francis  S. 
Vander  Veer  and  Hamilton  Mclnnes  as  trustees,  and  the  other  by 
Catharine  T.  Moulton  to  the  said  Francis  S.  Vander  Veer  and  Hamil- 
ton Mclnnes  as  trustees,  under  and  by  which  the  said  Frederic  E. 
Lewis  and  Catharine  T.  Moulton  assigned,  transferred,  and  set  over 
to  the  said  Francis  S.  Vander  Veer  and  Hamilton  Mclnnes,  as  trustees 
as  aforesaid,  the  survivor  and  successor  of  them,  the  whole  of  the  said 
bond  and  mortgage,  together  with  other  securities  and  property,  upon 
certain  trusts  therein  mentioned,  whereby  the  said  Francis  S.  Vander 
Veer  and  Hamilton  Mclnnes  as  trustees,  as  aforesaid,  were  authorized 
to  collect  the  interest  on  said  bond  and  mortgage  and  apply  it  for  the 
use  and  benefit  of  certain  of  the  children  of  said  Frederic  E.  Lewis 
and  Catharine  T.  Moulton,  respectively,  and  other  persons  therein  men- 
tioned other  tiian  the  said  Frederic  E.  Lewis  and  the  said  Catharine  T. 
Moulton,  and  that  the  said  Francis  S.  Vander  Veer  and  Hamilton 
Mclnnes  and  the  survivor  and  successor  of  them,  by  virtue  of  said  in- 
struments of  assignment  and  said  deeds  of  trust,  were  authorized  to 
take  all  steps  which  might  be  necessary  for^the  purpose  of  collecting 
the  said  interest  and  the  principal  of  said  mortgage  and  to  take  such 
steps  as  might  be  necessary  to  enforce  by  all  lawful  ways  and  means  the 
payment  of  the  said  bond  and  mortgage. 

The  complaint  also  alleges  that  the  said  deeds  of  trust,  respectively, 
contained  the  further  provision  that  in  case  of  the  death  or  resignation 
of  either  of  the  said  trustees,  to  wit,  Francis  S.  Vander  Veer  or  Ham- 
ilton Mclnnes,  the  remaining  trustee,  by  an  instrument  in  writing  under 
his  hand  and  seal,  was  authorized  and  empowered  to  appoint  a  substi- 
tuted trustee  in  place  and  stead  of  the  trustee  so  dying  or  resigning, 
and  that  such  substituted  trustee  should  have  all  the  rights,  powers,  and 
duties  of  the  trustee  so  dying  or  resigning;  that  the  said  Hamilton 
Mclnnes  has  duly  resigned  as  such  trustee,  under  the  said  deeds  of 
trust,  and  the  said  Francis  S.  Vander  Veer,  as  the  remaining  trustee 
thereunder,  has  by  instrtunents  in  writing  duly  nominated  and  appoint- 
ed Catharine  T.  Moulton,  one  of  the  plaintiffs  herein,  as  trustee  of  said 
trusts  created  by  said  deeds  of  trust,  respectively,  as  aforesaid,  in  the 
place  and  stead  of  the  said  Hamilton  Mclnnes;  "and  that  the  said 
Francis  S.  Vander  Veer  and  the  said  Catharine  T.  Moulton  as  trustees, 
as  aforesaid,  are  the  owners  and  holders  of  the  said  bond  and  mort- 
gage aforesaid,  subject  only  to  the  provisions  of  the  said  deeds  of 
trust."  The  complaint  further  alleges  the  nonpajrment  of  certain  in- 
stallments of  principal  as  well  as  of  interest  and  that  the  plaintiffs  have 
elected  that  the  whole  of  the  principal  sum  of  $1,000,000,  with  the 
interest,  be  now  due  and  payable. 
184N.Y.S.— 84 
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[1]  It  will  be  seen  from  the  foregoing  summary  of  the  allegations 
of  the  complaint,  in  so  far  as  they  are  relevant  to  the  questions  pre- 
sented upon  this  motion,  that  no  assignment  of  the  bond  and  mortgage 
by  the  executrix  and  executor  of  the  last  will  and  testament  of  Mary 
I<ewis,  deceased,  or  their  successors,  to  any  one,  is  alleged,  and  the 
plaintiffs'  title  to  the  bond  and  mortgage  rests  solely  upon  assignments 
made  pursuant  to  certain  deeds  of  trust  created  by  the  persons  to 
whom,  as  above  shown,  the  bond  and  mortgage  were  given  in  their 
representative,  and  not  their  individual,  capacities.  So  far  as  the  al- 
legations of  the  complaint  disclose,  the  deeds  of  trust  were  executed  by 
the  creators  of  the  trusts  in  their  individual  capacities,  and  not  as  exec- 
utors of  the  last  will  and  testament  of  Mary  Lewis^*  deceased.  In  con- 
templation of  law  these  capacities  of  the  two  persons,  as  individuals 
and  as  executors,  are  separate  and  distinct  (Leonard  v.  Pierce,  182 
N.  Y.  431,  432,  75  N.  E.  313,  1  L.  R.  A.  [N.  S.]  161),  and  hence  any 
assignment  of  the  bond  and  mortgage  by  any  instrument  or  instru- 
ments executed  by  them  individually  is  ineffectual  to  pass  title. 

Assuming,  however,  for  the  purposes  of  the  argument,  that  the 
deeds  of  trust  had  been  executed  by  the  said  Frederic  E.  Lewis  and 
Catharine  T.  Moulton,  respectively,  as  executors  of  the  last  will  and 
testament  of  Mary  Lewis,  deceased,  the  complaint  nevertheless  fails 
to  show  that  the  will  of  their  testator  ever  created  any  trust,  or  that 
they  were  thereby  appointed  trustees  thereunder  and  qualified  as  such, 
or  that  they  were  auUiorized  by  the  terms  of  the  will  of  their  testator 
to  create  any  trust  whatever  relative  to  any  of  the  property  or  assets 
held  by  them  as  executors  of  her  will,  or  bdonging  to  her  estate,  or  to 
do  any  of  the  things  stated  in  either  of  the  deeds  of  trust,  or,  if  they 
were  named  as  trustees  and  qualified  as  such,  that  the  will  provided 
that  upon  the  death  or  resignation  of  either  of  the  trustees,  the  sur- 
vivor was  authorized  and  empowered  to  appoint  a  substitute  trustee  in 
place  and  stead  of  the  trustee  so  dying  or  resigning. 

[2-4]  In  the  absence  of  averments  with  respect  to  the  foregoing 
propositions,  it  would  appear  from  the  allegations  of  the  complaint 
relative  to  the  deeds  of  trust  that  Catharine  T.  Moulton  and  Frederic 
E.  Lewis  regarded  and  treated  the  bond  and  mortgage  as  their  indi- 
vidual property,  and  not  as  belonging  to  the  estate  of  tiheir  testator.  It 
may  be  that  there  are  instruments  which  warranted  them  in  believing 
that  they  had  such  a  right  when  they  executed  the  deeds  of  trust ;  but 
the  facts  with  respect  thereto  have  not  been  pleaded,  and  therefore  the 
plaintiffs'  chain  of  title  as  set  forth  in  the  complaint  is  incomplete.  It 
should  be  borne  in  mind  that,  so  far  as  the  allegations  of  the  complaint 
disclose,  the  sums  secured  by  the  bond  and  mortgage  are  payable  to 
the  personal  representatives  of  the  testator,  and  consequently  all  moneys 
due  thereunder  belong  to  her  estate,  unless  the  bond  and  mortgage  have 
been  assigned  by  them  as  the  executors  of  her  estate.  It  is  therefore 
essential  to  the  plaintiff's  right  of  action  that  the  complaint  should  al- 
lege facts  from  which  it  can  be  inferred  that  the  personal  representa- 
tives of  the  testator  assigned  the  bond  and  mortgage  to  the  persons 
under  whom  title  thereto  is  claimed.  Rose  v.  Meyer,  7  N.  Y.  Civ. 
Proc.  R.  219.  See  Kley  v.  Higgins,  59  App.  Div.  581,  69  N.  Y. 
Supp.  826. 
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This  the  complaint  wholly  fails  to  show,  and  there  is  thus  a  com- 
plete failure  to  state  a  cause  of  action  in  the  plaintiff.  Such  defect  in 
the  plaintiffs'  title  is  not  cured  by  the  allegation  in  die  eighth  paragraph 
of  the  complaint  that  the  plaintiffs,  "as  trustees  as  aforesaid,  are  the 
owners  and  holders  of  the  said  bond  and  mortgage  aforesaid,  subject 
only  to  the  provisions  of  the  said  deeds  of  trust" ;  such  allegation  be- 
ing, especially  in  view  of  the  other  allegations  of  the  complaint,  a  mere 
conclusion  of  law  (Thomas  v.  Desmond,  12  How.  Prac.  321),;  nor  is 
the  defect  cured  by  reference  to  the  more  general  allegations  of  the 
complaint,  since  they  in  no  way- strengthen  the  specific  allegations  as 
to  the  origin  of  the  plaintiffs'  alleged  title  (Martin  v.  Palmer,  156  App. 
Div.  327,  141  N.  Y.  Supp.  396;  People  ex  rel.  Hart  v.  Goodrich,  92 
App.  Div.  445,  87  N.  Y.  Supp.  114).  The  following  language  of  the 
court  in  Martin  v.  Palmer,  supra,  156  App.  Div.  at  page  328,  141  N. 
Y.  Supp.  at  page  397,  is  pertinent  upon  the  question  whether  Or  not 
general  allegations  should  be  considered  where  the  facts  relied  on  to 
show  title  are  specifically  pleaded  and  are  insufficient,  viz.: 

"gChe  final  allegation  that  the  plaintiff  and  certain  defendants,  under  and 
•by  virtue  of  the  laws  o£  inheritance  of  the  state  of  New  York,  were  .and  are 
seized  in  fee  simple  absolute  of  the  above-described  property  and  every  part 
thereof,  is  not  to  bo  construed  as  if  standing  alone,  because  the  pleader  there- 
tofore had  set  forth  the  facts  relied  on  to  show  the  title,  and  if  these  facts 
are  defective  this  subsequent  allegation  Is  not  curative  as  against  demurrer. 
Ely  V.  Azoy,  89  Misc.  Rep.  669,  Special  OTSrm,  citing  Masterson  v.  Townshend, 
123  N.  T.  458.  See,  also,  Turner  v.  White,  73  Cal.  299,  300 ;  Relners  v.  Brand- 
horst,  59  How.  Pr.  91 ;  Henriques  v.  Yale  University,  28  App.  Div.  854,  ap- 
peal dismissed  1.57  N.  Y.  672." 

The  complaint  is  clearly  insufiicient,  and  such  insufiiciency  is  avail- 
able to  the  demurring  defendants,  all  of  whom  demurred  to  the  com- 
plaint upon  that  ground,  among  others.  The  view  I  have  above  ex- 
pressed that  the  complaint  fails  to  state  a  cause  of  action  in  the  plain- 
tiffs renders  it  unnecessary  to  consider  the  other  points  argued  in  the 
briefs. 

The  motion  for  judgment  on  the  pleadings  is  therefore  denied,  with 
$10  costs  to  each  of  the  demurring  defendants  who  have  appeared  by 
different  attorneys,  with  leave  to  the  plaintiffs  to  serve  an  amended 
complaint  within  20  days  after  service  of  a  copy  of  the  order  to  be  en- 
tered hereon,  with  notice  of  entry  thereof,  and  upon  payment  of  such 
costs.    Settle  order  on  notice. 
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6EIGER  T.  DIVINE. 

(Supreme  Court,  Appellate  Divlslpn,  Third  Department    November  10,  1920.) 

1.  Wa4;er8  and  water  eourses  ^=»179  (2) —Burden  to  prove  prescriptive  right 

to  maintain  dam  on  defendant. 

In  proving  prescriptive  title  to  maintain  a  dam  in  a  stream  through 
plaintifiTs  farm  lower  than  it,  causing  £he  water  to  overflow  part  of  the 
farm,  the  burden  of  proof  clearly  is  on  defendant. 

2.  Waters  and  water  courses  <S=>179  (6f ^^uestion  of  defendant's  prescrip- 

tive right  to  maintain  dam  not  decided. 

In  an  action  for  damages  from  flooding  of  plaintUTs  land,  caused  by  de* 
*fendant's  dam  maintained  below  in  a  stream  through  the  land,  Judgment 
for  defendant  held  not  sustained  by  flndings  which  either  based  the  Judg- 
ment on  express  grant,  which  could  not  affect  plainflff,  or  based  judg- 
ment on  prescriptive  right,  but  found  none  of  the  elements  of  such  right 

3.  Waters  and  water  oourses  <8==>179  (4) —Evidence  Insufficient  to  show  ease- 

ment to  maintain  dauk 

In  an  action  for  damages  to  plaintiff's  land  from  flooding  caused  by  de- 
fendant's dam  on  a  stream  below  the  land,  evidence  held  insufficient  to 
establish  any  grant  to  defendant  of  easement  to  maintain  the  dam. 

Appeal  from  Trial  Term,  Ulster'  County.  • 

Action  by  Augustus  Geiger  against  Dwight  Divine.  From  a  judg- 
ment for  defendant  on  a  trial  to  the  court  without  a  jury  (167  N.  Y. 
Supp.  263),  plaintiff  appeals.     Reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Amos  Van  Etten,  of  Kingston,  for  appellant 

A.  T.  Clearwater,  of  Kingston,  for  respondent 

COCHRANE,  J.  The  plaintiff  alleges  in  his  complaint  that  he 
is  the  owner  of  a  farm  in  the  town  of  Wawarsing,  Ulster  county,  N. 
Y.,  through  which  farm  flows  a  stream  of  water  known  as  the  Good 
Beer  Kill,  and  that  about  the  year  1910,  the  defendant  erected  and  has 
since  maintained  a  dam  across  said  stream  at  a  place  lower  than  the 
plaintiff's  farm,  causing  the  water  of  the  stream  to  overflow  about 
40  acres  thereof.  The  plaintiff  demands  judgment  in  said  complaint 
that  the  defendant  be  restrained  from  causing  the  water  to  be  im- 
pounded, so  as  to  overflow  said  premises,  and  for  damages  for  in- 
juries previously  sustained.  The  defendant  in  his  answer  denies 
the  material  allegations  of  the  complaint,  and  alleges  a  right  by  ad- 
verse possession  to  maintain  the  dam  in  question  as  it  has  been  used 
and  maintained  by  him. 

The  dam  of  the  defendant  is  21^  or  3  miles  downstream  from  the 
farm  of  the  plaintiff.  It  was  constructed  by  the  defendant  in  the 
year  1906,  and  such  construction  was  modified  in  the  year  1909,  and 
again  in  the  year  1914.  The  dam  is  used  by  the  defendant  in  con- 
nection with  his  business  of  manufacturing  cutlery.  It  causes  the 
water  of  the  stream  to  overflow  a  portion  of  the  plaintiff's  farm. 
It  is  conceded  that  the  damages  of  plaintiff  are  $1,000,  provided  the 
defendant  is  liable  therefor. 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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The  dam  is  on  a  tract  of  land  of  about  150  acres,  being  part  of  226 
acres  which  in  the  year  1853  were  conveyed  by  Richard  C.  Van  Wyck 
to  Joseph  H.  Tuthill.  Shortly  after  such  conveyance  to  him,  Tuthill 
on  the  site  of  the  present  dam  erected  a  dam  for  use  in  connection 
with  a  sawmill,  and  by  means  thereof  caused  the  water  of  the  stream 
to  overflow  the  land  now  owned  by  the  plaintiflF. 

In  the  years  1867  and  1868  Tuthill  by  two  deeds  conveyed  to  the 
President,  Managers,  and  Company  of  the  Delaware  &  Hudson  Canal 
Company  the  said  ISO  acres,  being  part  of  the  land  which  had  been 
conveyed  to  him  by  Van  Wyck.  These  deeds  also  purported  to  convey 
the  right  to  maintain  a  dam  as  such  right  had  been  exercised  by  the  said 
Tuthill,  affecting  the  lands  of  others  as  well  as  his  own  lands,  and 
the  latter  of  the  two  deeds  contained  the  following  provision: 

"It  being  the  true  Intent  and  meaning  to  convey  to  the  party  of  the  second 
part  and  their  successors  forever  the  full  right  of  damming  the  water  in  the 
same  manner  and  the  same  height  to  which  the  said  TnthiU  has  hereunto 
maintained  It,  and  all  the  rights  he,  the  said  Tuthill,  has  acquired  by  usage 
in  keeping  up  the  water  on  lands  of  others,  and  also  the  right  so  far  as  it  af- 
fects the  lands  of  the  said  parties  of  the  first  part,  either  of  them,  and  them 
only,  to  use  said  dam,  or  new  dam  4  feet  higher  than  It  now  is  or  the  present 
dam  has  been  kept  by  the  said  TuthlU,  with  the  additional  lands  so  over- 
flowed of  the  parties  of  the  first  part" 

The  canal  company  used  the  dam  until  the  year  1885,  or  shortly 
thereafter,  for  the  purpose  of  feeding  its  canal,  several  miles  distant, 
causing  the  impounded  water  to  overflow  the  land  now  owned  by  the 
plaintiff,  as  it  had  done  during  the  ownership  of  Tuthill.  The  trial 
court  made  the  following  finding: 

"The  use  of  this  dam  for  the  storage  of  water  was  discontlnped  by  the  Dela- 
ware &  Hudson  Canal  Company,  the  then  owner  of  the  dam,  about  the  year 
1885  or  1887,  and  in  1889  it  was  partially  torn  open." 

From  that  time  until  the  construction  of  the  new  dam  on  the  same 
site  by  the  defendant  in  1906  there  seems  to  have  been  no  interference 
with  the  farm  of  the  plaintiff  by  the  impounded  water  of  the  dam.  In 
the  meantime,  and  in  the  year  1898,  the  plaintiff  acquired  title  to  his 
farm  and  produced  crops  on  that  portion  thereof  which  since  the 
construction  of  the  new  dam  by  the  defendant  has  been  inundated 
with  water. 

In  the  year  1899  the  Delaware  &  Hudson  Company  (formerly  the 
President,  Managers,  suid  Company  of  the  Delaware  &  Hudson  Canal 
Company)  conveyed  to  William  C.  Rose,  and  he  conveyed  to  this  de- 
fendant, tht  same  property  which  Tuthill  had  in  the  years  1867  and 
1868  conveyed  to  the  said  company.  Such  deeds  of  conveyance  pur- 
ported to  convey  the  same  right  to  maintain  a  dam  and  overflow  lands 
as  were  exercised  by  said  Tuthill.  Subsequently,  and  in  the  year 
1906,  the  said  company  and  the  said  Rose  executed  additional  con- 
veyances, confirming,  amplifying,  and  making  more  specific  tiie  ease- 
ment to  construct  a  dam  and  swell  back  the  water  which  had  pre- 
viously been  conveyed  to  the  defendant. 

This  case  has  been  decided  on  the  theory  that  the  defendant  acquired 
the  easement  in  question  by  virtue  of  a  grant    The  finding  is: 
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**That  by  the  conveyances  aforesaid  •  •  •  the  defendant  became 
•  •  ♦  tlie  owner  and  possessor  of  the  right  to  dam,  store,  and  impound 
the  waters  of  the  Good  Beer  Kill  and  the  Cftpe  Pond  to  the  same  extent  and 
in  the  same  manner  as  they  were  danuned,  stored,  and  impounded  by  the  said 
Joseph  H.  TuthlU  and  the  President,  Managers,  and  Ck)mpany  of  the  Delaware 
&  Hudson  Canal  Company,  or  by  the  Delaware  &  Hudson  Company." 

So  far  as  the  evidence  discloses,  Joseph  H.  Tuthill  never  received 
a  grant  of  any  such  easement.  His  deed  from  Van  Wyck  contained 
no  such  grant;  neither  did  any  of  the  deeds  of  his  predecessors  in 
title,  so  far  as  we  are  able  to  discover.  The  effect  of  the  deed  from 
Tuthill  to  the  canal  company  was  to  grant  such  an  easement  as  against 
himself  in  respect  to  his  other  lands  not  conveyed  to  the  canal  company, 
but  he  could  not  create  such  an  easement  as  against  his  neighbors.  It 
has  also  been  foimd  by  the  trial  justice  that  Tuthill  "acquired  and 
enjoyed  the  easement  and  right  to  construct  and  maintain  a  dam 
across  the  waters  of  the  Good  Beer  Kill  at  the  site  where  the  defend- 
ant's dam  is  now  situate  and  in  such  a  manner  as  to  cause  the  waters 
of  the  said  stream  to  back  up  over  and  to  flood  the  lands  now  owned 
by  the  plaintiff,  and  did  construct  and  for  more  than  20  years  before 
the  beginning  of  this  action  did  maintain  such  a  dam,"  and  that  finding 
is  repeated  with  somewhat  varying  language,  notwithstanding  that 
the  conveyances  conclusively  show  that  Tuthill  did  not  own  the 
property  for  20  years,  but  only  from  the  year  1853  to  the  year  1867  or 
1868,  and  that  the  dam  was  built  by  him  after  he  acquired  ownership 
in  1?*53.  Manifestly,  the  grant  of  such  an  easement  as  the  defendant 
claims  must  originate  from  one  of  the  predecessors  in  title  of  the 
plaintiff,  in  order  to  affect  his  premises. 

The  right  of  the  defendant  to  the  easement  in  question  must  there- 
fore depend  on  a  prescriptive  title.  Whether  or  not  there  is  such  a  pre- 
scriptive title  is  a  question  of  fact,  which  apparently  has  not  been 
decided  by  the  trial  justice.  The  findings  state  that  the  predecessors 
in  title  of  the  defendant  for  more  than  20  years  overflowed  the  plain- 
tiff's property,  but  it  is  found  that  they  did  so  by  virtue  of  a  grant. 
There  is  no  finding  that  they  did  it  under  a  claim  of  title  exclusive  of 
any  other  right,  or  that  they  did  it  adversely  or  in  hostility  to  the 
rights  of  the  owners  of  plaintiff's  farm,  nor  are  any  facts  or  circum- 
stances found  from  which  it  may  be  inferred  that  the  defendant  has 
acquired  a  prescriptive  title.  Not  an  element  on  which  such  a  title 
depends  is  contained  in  the  findings,  except  the  single  element  of  con- 
tinuousness  of  possession.  The  vital  question  of  fact  on  which  this 
branch  of  the  controversy  depends  has  not  been  decided.  Alcock 
V.  Davitt,  179  N.  Y.  9,  71  N.  E.  264.  Neither  on  the  theory  of  a  title 
by  grant  nor  of  a  title  by  prescription  do  the  findings  support  the 
judgment.  Neither  on  the  former  theory  does  the  evidence  support 
the  judgment.  On  the  latter  theory  there  is  a  serious  question  of 
fact,  which  has  not  been  decided. 

J 1-3]  It  has  been  found  that  during  the  occupancy  of  Tuthill  and 
the  canal  company  the  impounded  waters  flowed  back  over  the  lands 
now  owned  by  the  plaintiff  to  the  same  extent  as  they  have  done  since 
the  construction  of  the  defendant's  dam.     But  those  findings  were 


Digitized  by 


Google 


Sup.  Ct.)  GEIGER  V.  DIVINB  635 

(184  N.T.S.) 

necessary  in  order  to  support  the  contention  that  the  defendant  had  not 
by  his  acts  exceeded  the  terms  of  his  grant.  In  making  those  findings 
the  learned  trial  justice  placed  the  burden  of  proof  on  the  plaintiff. 
His  theory  was  that,  the  defendant  operating  under  a  grant,  the  burden 
was  on  the  plaintiff  to  show  acts  in  excess  of  such  grant.  In  proving 
a  prescriptive  title,  the  burden  of  proof  clearly  is  on  the  defendant. 
Lewis  V.  New  York  &  Harlem  Railroad  Co.,  162  N.  Y.  202,  220,  56 
N.  E.  540.  Such  findings,  therefore,  are  Valueless  as  affording  a  basis 
for  the  conclusion  that  the  defendant  has  a  prescriptive  title  to  the 
easement  in  question.  It  is  true  that  the  trial  justice  found  at  the  re- 
quest of  the  plaintiff  that  "the  burden  in  this  action  is  upon  the  de- 
fendant to  show  a  right  to  flood  plaintiff's  lands."  But  that  finding 
was  coupled  with  a  refusal  to  find  that  there  was  no  "grant  or  deed 
affecting  the  plaintiff's  property,"  and  that  "defendant's  right  to  flood 
plaintiff's  land  with  his  dam  depends  entirely  upon  a  prescriptive  title 
acquired  through  user  of  the  so-called  Tuthill  dam." 

The  theory  of  the  trial  justice  was  that  the  defendant  met  the  bur- 
den "to  show  a  right  to  flood  plaintiff's  lands"  by  showing  the  grant  of 
a  right  to  do  so,  and  that  then  the  burden  was  on  the  plaintiff  to  show 
acts  in  excess  of  such  grant,  and  on  that  theory  and  with  the  burden 
of  proof  thus  placed  on  the  plaintiff  it  was  found  that  the  defendant 
had  not  caused  the  water  to  overflow  the  land  of  plaintiff  to  any 
greater  extent  than  during  the  operations  of  Tuthill  and  the  canal 
company.  That  we  have  properly  analyzed  the  findings,  and  have  at- 
tributed to  them  their  intended  effect,  is  made  plain  by  reference  to  the 
opinion  of  the  learned  trial  justice.    He  says : 

"The  defendant  had  a  right  under  deeds  in  evidence  to  maintain  a  dam 
across  the  Good  Beer  Kill,  and  to  back  up  the  water  of  that  stream  to  the 
same  extent  as  did  the  previous  owners,  Tuthill  and  the  Delaware  &  Hudson 
Canal  Company." 

And  again: 

"If  we  understand  the  rule  correctly,  the  plaintiff  should  clearly  prove  by 
the  greater  weight  of  evidence  that  to-day  his  lands  have  been  more  exten- 
sively in  area  covered  by  the  set  back  of  the  water  than  those  lands  were 
when  the  dam  previously  owned  by  Tuthill  and  the  Delaware  &  Hudson  Canal 
Company  was  standing." 

Clearly,  therefore,  there  has  been  no  determination  by  the  trial 
justice  of  the  facts  establishing  a  prescriptive  title.  His  decision  and 
opinion  both  so  demonstrate;  the  decision  by  not  finding  the  neces- 
sary elements  of  a  prescriptive  title,  and  the  opinion  by  showing  that 
he  could  not  have  had  it  in  mind  to  decide  that  question,  because, 
if  so,  he  was  under  a  misapprehension  as  to  the  burden  of  proof.  The 
evidence  as  to  the  extent  of  the  flooding  of  plaintiff's  land  by  the 
defendant,  as  compared  with  the  flooding  during  the  existence  of  the 
Tuthill  dam,  presented  a  close  and  serious  question  of  fact,  and  one 
which  might  well  turn  on  the  question  of  the  burden  of  proof.  That 
it  did  in  fact  turn  on  that  question  in  the  mind  of  the  trial  justice  is 
evident  from  his  entire  opinion.  In  respect  to  the  question  of  prescrip- 
tive title,  the  burden  of  proof,  as  we  have  seen,  was  on  the  defendant. 
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For  the  reason,  therefore,  that  the  evidence  egtablishes  no  grant  to 
the  defendant  of  the  easement  in  question,  and  that  the  question  of 
his  prescriptive  right  thereto  has  not  been  decided,  or,  if  it  has  been 
decided,  that  such  decision  was  not  reached  by  the  application  of 
correct  legal  principles,  the  judgment  herein  cannot  be  sustained. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(113  Misc.  Rep.  311) 

In  re  PIERCE'S  WILL. 

(Surrogate's  (Jourt,  Westchester  County.     October  29,  1920.) 

L  Wills  <&s9i33_Hologni|ifiie  will,  signed  on  reveoe  side,  noli  signed  at  end,, 
as  required. 

A  holographic  paper  writing,  containing  on  one  side  provisions  for  the 
disposition  of  testatrix's  property,  with  the  signatures  of  two  witnesses, 
and  on  the  reverse  side  the  writing,  **The  will  of  [testatrix]  Jan.  11, 
1919,"  was  not  entitled  to  probate,  not  having  substantiaUy  compUed  with 
Decedent  Estate  Law,  §  21,  requiring  signature  of  testatrix  at  the  end  of 
the  wUl. 

2.  Wills  <$=»123(1)— Testatrix's  signature  must  be  visible  to  witnesses. 

The  Decedent  Estate  Law  requires  tlie  visibility  of  testatrix's  signature 
when  the  witnesses  sign. 

In  the  matter  of  the  probate  of  a  paper  writing  purporting  to  be  the 
last  will  and  testament  of  M.  Alice  F.  Pierce.    Probate  denied. 

Eben  A.  Wood,  of  Peekskill,  for  proponent.         • 

SLATER,  S.  The  holograph  paper  writing  offered  for  probate  as 
the  last  will  and  testament  of  M.  Alice  F.  Pierce  is  in  script  and  con- 
sists of  one  sheet  of  paper.  At  the  top  of  said  sheet  appear  the  words : 
'The  Will  of  M.  Alice.  F.  Pierce.  Jan.  11,  1919/'  Following  these 
words  are  the  provisions  for  the  disposition  of  the  testatrix's  property, 
and  directly  after  such  disposition,  and  at  the  bottom  of  the  sheet  of 
paper,  appear  the  words : 

"Adlle   A.   Home. 
"Witnesses: 

"Catherine  O.   CJolller." 

No  signature  of  the  testatrix  appears  upon  the  face  of  this  sheet  of 
paper,  or  at  the  end  of  the  said  writing,  nor  is  any  attestation  clause  to 
be  found  thereon.  The  only  writing  on  the  reverse  side  of  said  sheet 
of  paper  is  the  following  statement: 

"The  Will  of 

"M.  Alice  F.  Pierce 

"Jan.  11,  1919." 

The  sheet  of  paper  is  about  the  size  of  ordinary  business  correspond- 
ence paper,  and  has  been  folded  once,  and  the  half  sheet  thus  formed 
by  such  folding  has  again  been  folded  three  times,  making  it  of  a  size 
to  fit  into  an  ordinary  envelope.  The  writing  above  referred  to  as  ap- 
pearing on  the  reverse  side  of  the  sheet  is  written  lengthwise  across 

^=>For  other  cases  see  same  topic  A  KGT-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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the  middle  of  such  folding  of  three  folds.  Section  21  of  the  Decedent 
Estate  Law  (Consol.  Laws,  c.  13)  prescribes  the  manner  of  execution 
of  wills.  It  states  that  every  last  will  and  testament  of  real  and  per- 
sonal property  shall  be  subscribed  by  the  testator  at  the  end  of  the  will ; 
that  such  subscription  shall  be  made  by  the  testator  in  the  presence  of 
the  attesting  witnesses,  or  shall  be  acknowledged  by  him  to  be  so  made 
to  each  of  the  attesting  witnesses ;  that  the  testator  at  the  time  of  mak- 
ing such  subscription,  or  at  the  time  of  acknowledging  the  same,  shall 
declare  the  instrument  so  subscribed  to  be  his  last  will  and  testament ; 
that  there  shall  be  at  Iqast  two  witnesses  who  so  signed  at  the  end  of  the 
will  at  the  request  of  the  testator. 

The  surrogate,  before  admitting  a  will  to  probate,  is  required  to  in- 
<li^e  particularly  into  all  the  facts  and  circumstances,  and  he  must  be 
satisfied  of  the  validity  of  its  execution.  I  am  convinced  that  the  words 
appearing  on  the  reverse  side  of  said  paper  writing  is  not  the  subscrip- 
tion of  the  testatrix  to  her  will,  and,  if  in  her  handwriting,  as  it  ap- 
pears to  be,  is  nothing  more  than  an  in(forsement  made  to  identify  the 
character  of  the  paper  without  unfolding  the  same. 

[1]  A  substantial  compliance  with  the  statute  is  sufficient,  but  this 
does  not  mean  insufficient  proof  as  to  any  of  the  four  essential  require- 
ments. Matter  of  Hunt,  110  N.  Y.  278,  18  N.  E.  106;  Matter  of 
Ruber,  181  App.  Div.  635,  168  N.  Y.  Supp.  890;  Matter  of  Dunn,  184 
App.  Div.  386,  171  N.  Y.  Supp.  1056.  The  signature  of  the  decedent 
on  the  reverse  side  of  the  paper  writing  is  not  at  the  end  of  the  will,  as 
required  by  section  21  of  the  Decedent  Estate  Law.  Hoysradt  v.  King- 
man, 22  N.  Y.  372;  Matter  of  Conway,  124  N.  Y.  455,  26  N.  E.  1028, 
11  L.  R.  A.  796;  Matter  of  Andrews,  162  N.  Y.  1,  56  N.  E.  529,  48  L. 
R.  A.  662,  76  Am.  St.  Rep.  294;  Matter  of  Reisner,  81  Misc.  Rep.  101, 
142  N.  Y.  Supp.  1974. 

[2]  The  two  witnesses  to  the  will  have  been  examined  by  me,  and 
both  have  stated  that  at  no  time  did  they  see  the  testatrix's  signature  to 
said  paper  writing,  nor  did  they  see  her  sign  it,  nor  did  she  state  to 
them  that  she  had  signed  it.  The  testatrix,  in  executing  said  paper 
writing,  also  failed  in  this  requirement  of  the  statute.  The  law  requires 
the  visibility  of  the  testator's  signature.  Matter  of  Laudy,  148  N.  Y. 
403,  42  N.  E.  1061 ;  Matter  of  Mackay,  110  N,  Y.  611,  18  N,  E.  433, 
1  L.  R.  A.  491,  6  Am.  St.  Rep.  409;  Matter  of  Abercrombie,  24  App. 
Div.  407,  48  N.  Y.  Supo.  414;  Matter  of  Keeffe,  155  App.  Div.  575, 
141  N.  Y.  Supp.  5,  affirmed  209  N.  Y.  535, 102  N.  E.  1104. 

Because  of  these  failures  to  follow  the  requirements  of  the  statute, 
the  probate  of  said  paper  writing  as  the  last  will  and  testament  of  M. 
Alice  F.  Pierce  must  be  denied. 
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(113  Misc.  Rep.  307)  

In  re  SNIFFIN'S  WILL. 
I 

(Surrogate's  Court,  Westchester  County.    November  8,  1920.) 

1.  Wills  ^=»110— No  date  necessary. 

Decedent  Estate  Law  does  not  require  will  to  be  dated. 
Z.  Wills  <&»293(6)— Date  established  by  evidence  showins  real  date  of  ex- 
ecution. 

The  date  of  a  will  may  be  established  by  evidence  showing  the  reai 
date  of  its  execution. 

3.  Wills  <&»302  (5) —Attestation  clause  entitied  to  ^reat  wi^gfat  in  proving 

wilL 

An  attestation  clause  is  entitled  to  great  weight  In  the  establiBhment  of 
a  will. 

4.  Wills  <8=»302  (5)— Sufficient  establishment  for  probate. 

.  On  contest  of  the  probate  of  a  will,  witnesses  to  which  were  dead,  at- 
testation clause  held  sufficient  to  i>ennlt  a  natural  inference  and  pre- 
sumption that  the  will  was  duly  executed  by  the  deceased. 

In  the  matter  of  the  contested  probate  of  the  last  will  and  testament 
of  Seaman  H.  Sniffin,  deceased.    Decree  for  probate. 

Arthur  R.  Wilcox,  of  Port  Chester,  for  proponent 

SLATER,  S.  The  facts  surrounding  this  will  are  so  unusual  that 
they  provoke  an  opinion.  The  will  is  without  date.  The  testator  died 
June  17,  1880.  The  petition  for  the  probate  of  the  will  was  signed  and 
verified  by  the  person  named  as  executor  therein  and  duly  filed  in  the 
office  of  the  surrogate  April  12,  1889.  No  further  proceedings  were 
had,  and  since  that  time  the  paper  writing  has  laid  dormant  in  this 
office.  After  this  lapse  of  time,  it  is  found  that  all  the  persons  who  had 
to  do  with  the  execution  of  this  paper  writing  are  dead,  and  conse- 
quently the  reason  for  the  delay  upon  the  original  petition  is  not  known- 

The  will  is  written  upon  one  side  of  a  sheet  of  paper.  It  is  signed 
and  sealed  by  the  testator  and  by  the  two  witnesses.  The  attestation 
clause  is  in  these  words  and  style : 

"Signed  sealed  and  delivered  in  the  presence  of  the  testator  and  the  wit- 
nesses the  witnesses  to  sign  by  request  of  the  testator  as  his  will  for  him/* 

The  witnesses  are  dead,  and  it  appears  that  one  died  five  years  be- 
fore the  testator.  The  will  is  sought  to  be  established,  pursuant  to  the 
provisions  of  section  2612,  C.  C.  P.,  when  all  of  the  subscribing  witness- 
es are  dead,  upon  proof  of  the  handwriting  of  the  testator  and  of  the 
subscribing  witnesses,  and  also  proof  of  such  other  circumstances  as 
would  be  sufficient  to  prove  the  will  upon  the  trial  of  an  action.  Satis- 
factory proof  was  given  as  to  the  death  of  the  two  witnesses  and  that 
the  testator  was  a  person  of  sound  mind. 

[1,2]  The  statute  (Decedent  Estate  Law)  does  not  require  a  will  to 
be  dated;  neither  is  an  attestation  clause  necessary.  The  exact  date 
when  the  will  was  executed  does  not  appear  to  be  altogether  important. 
The  evidence  is  sufficient  to  warrant  holding  that  the  execution  of  the 
propounded  document  took  place  prior  to  the  death  of  J.  G.  Fowler,  one 
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of  the  witnesses,  who  died  in  1875.  The  date  of  a  will  may  be  estab- 
lished by  evidence  showing  the  real  date  of  its  execution.  Matter  of 
Haviland,  17  Misc.  Rep.  193,  40  N.  Y.  Supp.  973 ;  Matter  of  Gethins, 
97  Misc.  Rep.-  561,  163  N.  Y.  Supp.  398;  Matter  of  Talbot,  91  Misc. 
Rep.  382,  154  N.  Y.  Supp.  1083. 

The  cases  in  this  state  relating  to  establishing  the  due  execution  of  a 
will  by  presumption,  divide  into  two  classes :  (1)  Where  there  was  an 
attestation  clause;  (2)  where  there  was  no  attestation  clause.  The 
instant  case  belongs  to  the  first  group  of  cases.  While  \h6  attestation 
clause  is  irregular  and  unusual,  it  contains  a  statement  that  the  sub- 
scription was  made  by  the  testator  in  the  presence  of  the  attesting  wit- 
nesses, and  that,  at  the  time  of  making  such  subscription,  the  testator 
declared  the  paper  writing  to  be  his  will. 

The  reported  cases  belonging  to  the  latter  group,  where  no  attesta- 
tion clause  is  found,  are  more  frequent.  Matter  of  Oliver,  13  Misc. 
Rep.  466, 34  N.  Y.  Supp.  706 ;  Matter  of  Briggs,  47  App.  Div,  47,  62  N. 
Y.  Supp.  294;  O'Hara  v.  Dudley,  2  N.  Y.  Monthly  Law  Bull.  83;  Har- 
ris v.  Harris,  26  N.  Y.  433 ;  Matter  of  Abel,  136  App.  Div.  788,  121  N. 
Y.  Supp.  452;  Matter  of  Ellery,  139  App.  Div.  244,  123  N.  Y.  Supp. 
1015 ;  Matter  of  Rosenthal,  100  Misc.  Rep.  84,  164  N.  Y.  Supp.  1060. 

The  decision  by  Surrogate  Fowler  in  the  case  of  Matter  of  Rosen- 
thal, supra,  is  far-reaching.  In  that  case  there  was  no  evidence  given 
of  such  other  fadts  and  circumstances  as  would  be  sufficient  to  prove 
the  will  upon  a  trial.  It  was,  however,  decreed  probate  upon  presump- 
tion, not  rebutted,  that  a  testamentary  script  coming  from  the  proper 
custody,  if  subscribed  by  the  testator  and  two  witnesses,  was  executed 
according  to  the  statute  of  wills. 

The  early  cases  in  this  state  expressed  the  opinion  that  where  all  of 
the  subscribing  witnesses  are  dead,  and  proof  is  given  of  the  hand- 
writing of  the  testator  and  of  the  subscribing  witnesses,  the  will  niay  be 
admitted,  in  the  absence  of  contradictory  evidence.  -Jackson  v.  Le 
Grange,  19  Johns.  386,  10  Am.  Dec.  237 ;  Matter  of  Abel,  supra. 

The  following  reported  cases  belong  to  the  other  group,  where  the 
wills  had  an  attestation  clause :  Price  v.  Brown,  1  Bradf .  Sur.  291 ; 
Rider  v.  Legg,  51  Barb.  260;  Brown  v.  Clark,  77  N.  Y.  369;  Matter 
of  Pepoon,  91  N.  Y.  255 ;  Matter  of  Foley,  55  Misc.  Rep.  162,  106  N. 
Y.  Supp.  474;  Matter  of  Revnolds,  87  Misc.  Rep.  569,  151  N.  Y.  Supp. 
380;  Matter  of  Sizer,  129  App.  Div.  7,  113  N.  Y.  Supp.  210;  affd.  195 
N.Y.528,88N.E.  1132. 

[3,  4]  An  attestation  clause  is  entitled  to  great  weight  in  the  deter- 
mination of  the  facts  involved.  Matter  of  Hesdra,  119  N.  Y.  615, 23  N. 
E.  555 ;  Matter  of  Walker,  67  Misc.  Rep.  6,  124  N.  Y.  Supp.  615.  In 
the  instant  case,  the  handwriting  of  the  testator  and  of  the  two  wit- 
nesses has  been  proved  by  an  expert,  by  the  comparison  of  handwriting 
with  filed  documents  in  public  offices.  Matter  of  Burbank,  104  App. 
Div.  312,  93  N.  Y.  Supp.  866.  There  is  no  doubt  of  the  genuineness 
of  all  of  the  signatures.  There  is  no  direct  evidence  of  what  was  said, 
or  done,  when  the  will  was  executed,  and  no  other  proof  of  circum- 
stances, which  would  be  sufficient  to  prove  the  will  on  a  trial  in  an  ac- 
tion, except  the  attestation  clause.   In  my  opinion,  the  attestation  clause 
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in  this  case  is  ample  and  suflScient  to  permit  a  natural  inference  as  to 
the  circumstances  not  shown  directly. 

It  appears  to  be  well  settled  by  authority  that,  upon  the  facts  in  the 
instant  case,  due  execution  of  the  will  will  be  a  natural  presumption 
from  such  evidence.  No  contradictory  evidence  was  offered  by  the 
contestant.  "The  appearance  of  the  instrument  is  genuine.  The  will 
provides  for,  or  mentions,  all  of  the  family,  who  are  the  natural  objects 
of  testator's  bounty.  The  witnesses  who  gave  evidence  are  personally 
known  to  the  court.  I  am  satisfied  that,  from  the  facts  and  circum- 
stances, the  instrument  offered  is  established  with  reasonable  certainty. 
A  prima  facie  case  has  been  made  for  the  will,  and  the  decree  must  be 
for  probate.  The  proponent  has  sustained  the  turden  of  proof  which 
the  law  casts  upon  him.  The  inference  of  fact  is  a  natural  one  under 
the  circumstances,  and  such  as  a  jury  might  well  infer  from  the  facts  in 
this  case. 


(113  Misc.  Rep.  416) 

In  re  CAMERON'S  ESTATE. 

(Surrogate's  Ck>iirt,  New  York  County.    November  17,  ld20.) 

1.  Associations  <S==>15(3)— Uidncorporated  assoeiaiioii  cannot  take  legacy. 

An  unincorporated  association  cannot  take  a  legacy. 

2.  Charities  ^=^34— Lega^  to  unincoiporated  braneii  of  ooiporation  goes  ta 

prindpal  oorpcHration. 

A  legacy  to  an  unincorporated  branch  of  an  Incorporated  society  will 
go  to  the  principal  corporation. 

In  the  matter  of  the  estate  of  Alexander  Cameron.  On  accounting. 
Decree  ordered  submitted. 

William  K.  Gilchrist,  of  New  York  City,  for  petitioner. 
Stetson,  Jennings  &  Russell,  of  New  York  City,  for  Shut-In  Society. 
Dulon  &  Roe,  of  New  York  City,  for  New  York  State  Branch  of 
Shut-In  Society. 

FOLEY,  S.  Upon  this  accounting  a  dispute  has  arisen  as  to  the 
payment  of  a  legacy  under  the  sixth  paragraph  of  the  will,  which  reads 
as  follows: 

"Sixth.  As  a  memorial  to  my  deceased  daughter,  Jessie  M.  Cameron,  1 
give  and  bequeath  to  the  New  York  State  Branch  of  the  Shut-In  Society, 
incorporated  under  the  laws  of  the  state  of  New  York,  the  sum  of  one  thou- 
sand doUars  absolutely." 

[1,  2]  The  legacy  is  claimed,  first,  by  the  New  York  State  Branch 
of  the  Shut-In  Society;  second,  by  the  Shut-in  Society;  third,  by  the 
residuary  legatee  as  an  invalid  bequest.  The  New  York  State  Branch 
of  the  Shut-in  Society  is  an  unincorporated  association,  and  cannot 
take  the  legacy.  Mount  v.  Tuttle,  183  N.  Y.  358,  367,  >6  N.  E.  873,  2 
L.  R.  A.  (N.  S.)  428;  Murray  v.  Miller,  178  N.  Y.  316,  70  N.  E.  870; 
Kemochan  v.  Farmers'  Loan  &  Trust  Co.,  187  App.  Div.  668,  175 
N.  Y.  Supp.  831,  affirmed  227  N.  Y.  658,  126  N.  E.  912.    I  am  of 
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the  opinion,  therefore,  that  the  legacy  should  be  paid  to  the  principal 
corporation — ^the  Shut-In  Society. 

Many  authorities  exist  for  this  disposition.  They  follow  the  prin- 
ciple that  in  order  to  sustain  testator's  purpose  the  legacy  goes  to  the 
corporation,  where  a  branch  or  department  or  subsidiary  of  it  is  named 
as  legatee.  In  Matter  of  Isbell's  Estate,  1  App.  Div.  158,  37  N.  Y. 
Supp.  919,  the  gift  was  to  the  "J^^P^^^  Mission  under  the  direction  of 
the  Baptist  Board  of  Foreign  Missions" ;  each  of  these  bodies  was  a 
department  or  field  of  activity  for  missionary  work  under  the  Amer- 
ican Baptist  Missionary  Union,  a  corporation.  The  Appellate  Division 
held  that  the  gift  should  be  paid  to  the  latter.  In  Matter  of  Wehr- 
hane,  40  Hun,  542,  there  was  a  bequest  to  the  "Newsboys'  Lodging 
House,  City  of  New  York,"  which  was  an  unincorporated  department 
of  the  Children's  Aid  Society.  It  was  there  held  that  the  parent 
corporation  was  entitled  to  the  legacy. 

In  the  latest  authority  of  the  Appellate  Division,  First  Department, 
Kemochan  v.  Farmers'  Loan  &  Trust  Co.,  187  App.  Div.  668,  175  N. 
Y.  Supp.  831,  affirmed  227  N.  Y.  658, 126  N.  E.  912,  testator  gave  $10,- 
000  to  the  Charles  Knox  Memorial  (Methodist)  Church  in  Manila, 
Philippine  Islands.  The  legatee  was  not  a  corporation,  and  there  was 
no  church  known  technically  by  that  name.  There  was,  however,  a 
church  known  as  the  Knox  Memorial  Church  in  Manila,  maintained  by 
the  Board  of  Foreign  Missions  of  the  Methodist  Episcopal  Church,  a 
corporation.  It  was  held  that  the  legacy  should  be  paid  to  the  Board  of 
Foreign  Missions. 

The  language  of ,  clause  6  and  the  extrinsic  proof  submitted  up- 
on this  accounting'  show  that  the  testator  intended  to  contribute 
the  amount  named  as  a  memorial  to  his  deceased  daughter.  It  ap* 
pears  that  she  had  been  a  member  of  the  New  York  State  Branch  of 
the  society.  The  language  of  the  will  suggests  a  moral  rather  than  a 
legal  duty  to  spend  the  funds  received  under  the  will  for  the  benefit  of 
the  New  York  State  Branch,  and  in  compliance  with  the  wishes  of 
testator  the  Shut-In  Society  is  willing  to  receive  the  legacy  with  that 
understanding.  Jessup-Redfield,  p.  1158;  Matter  of  Isbell,  supra; 
Preston  v.  Howk,  3  App.  Div.  43,  37  N.  Y.  Supp.  1079;  Warburton 
Avenue  Baptist  Church  v.  Clark,  158  App.  Div.  230,  142  N.  Y.  Supp. 
1089. 

Submit  decree  accordingly. 
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In  re  LITDIG'S  ESTATE. 

(Surrogate's  Court,  New  York  Ck>tmty.    October  29,  1020.) 

1.  TaxatioD  ^=>366— Suceeesion  taxes  may  be  iiii|M>8ed  in  case  of  Joint  bank 

aeeoonts. 

Under  Tax  Law,  8  220,  subd.  7,  as  added  by  Laws  1915,  c.  064,  a  suc- 
cession tax  to  the  amount  of  one-half  of  a  joint  deposit  which  is  subject  to 
withdrawal  by  each  of  the  depositors  will  be  imposed  on  the  death  of  one. 

2.  Taxation  ^=>868(1)— Foreign  debts  iiave  situs  in  domicile  oi  owner. 

The  legal  situs  of  foreign  debts,  securities,  and  other  personalty  is  the 
last  domicile  of  the  owner. 

3.  Taxation  €=»868(1)— Succession  tax  imposed  on  Joint  baniL  account  in  a 

foreign  state. 

Where  a  New  York  resident,  having  an  account  In  a  Massachusetts 
bank,  changed  the  same  to  a  joint  account  for  himself  and  wife,  and  died, 
the  succession  tax  provided  for  by  Tax  Law,  |  220,  subd.  7,  as  added  by 
Laws  1915,  c.  664,  will  be  imposed  to  the  amount  of  one-half  of  the  deposit, 
for  the  tax  is  only  on  the  succession,  and  foreign  debts  have  their  situs 
at  the  domicile  of  the  last  owner ;  also  it  would  defeat  the  purpose  of  the 
Tax  Law  to  allow  a  New  York  resident  to  escape  succession  taxes  oy 
making  deposits  in  a  bank  of  a  foreign  state;  no  question  of  conflict  of 
laws  being  involved,  particularly  as  a  succession  tax  on  such  a  deposit 
is  collected  under  the  laws  of  Massachusetts. 

4.  Gifts  <&»30(4)-— dmnge  of  account  to  Joint  account  of  depositor  and  wife 

field  donation. 

Where  decedent,  who  had  had  a  bank  account  in  his  own  name,  changed 
the  same  to  a  joint  account  for  himself  and  wife,  the  transaction  must 
be  deemed  donative  in  character. 

In  the  matter  of  the  estate  of  David  Lydig.    From  an  order  fixing 
a  transfer  tax,  the  executors  appeal.    Order  affirmed. 
See,  also,  191  App.  Div.  117,  180  N.  Y.  Supp.  843. 

Daly,  Hoyt  &  Mason,  of  New  York  City,  for  petitioners. 
Lafayette  B.  Gleason,  of  New  York  City,  for  state  comptroller. 

FOLEY,  S.  This  is  an  appeal  by  the  executors  from  the  order  fix- 
ing transfer  tax,  on  the  ground  that  the  appraiser  has  included  among 
the  taxable  assets  one-half  of  a  joint  account  in  the  Lenox  National 
Bank  of  Massachusetts  in  the  names  of  decedent  and  his  wife.  It 
was  opened  in  1890  by  David  Lydig,  the  husband,  and  in  1912  was 
changed  into  a  joint  account  with  Mrs.  Lydig.  The  former  died  Oc- 
tober 24,  1917,  a  resident  of  this  state. 

[1]  The  appraiser's  report  was  proper  under  section  220,  subdivi- 
sion 7,  of  the  Tax  Law,  as  construed  in  Matter  of  McKelway,  221 
N.  Y.  15,  116  N.  E.  348,  L.  R,  A.  1917E,  1143.  Under  that  authority 
joint  accounts,  created  prior  to  the  enactment  of  this  subdivision  in 
1915,  where  the  death  occurred  subsequent  to  its  enactment,  are  tax- 
able to  the  extent  of  one-half  the  deposit. 

[2-4]  The  executors  contend,  however,  that  this  matter  is  distin- 
guishable from  Matter  of  McKelway,  supra,  because  the  law  and  the 
decisions  of  Massachusetts  regard  the  ownership  as  complete  in  each 
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party  upon  the  making  of  the  deposit,  and  recognize  no  devolution  or 
succession,  taking  effect  upon  the  death  of  a  joint  owner.  I  can  see 
no  difference  between  a  joint  deposit  made  in  the  state  of  New  York 
and  those  made  elsewhere.  There  is  no  question  of  comity  or  conflict 
of  laws.  The  legal  situs  of  foreign  debts,  securities,  and.  other  per- 
sonalty is  the  last  domicile  of  the  owner.  The  decedent  was  a  resident 
of  this  state,  and  the  transfer  of  his  property,  wherever  situated,  is 
taxable  under  the  rules  laid  down  by  our  courts.  Matter  of  Swift,  137 
N.  Y.  77,  32  N.  E.  1096,  18  L.  R.  A.  709;  Matter  of  James,  144  N. 
Y.  6,  12,  38  N.  E.  961;  Matter  of  Dingman,  66  App.  Div.  228,  72 
N.  Y.  Supp.  694;  Matter  of  Fearing,  200  N.  Y.  340,  93  N.  E.  956; 
Matter  of  Merriam,  141  N.  Y.  479,  36  N.  E.  505.  The  tax  is  not  as- 
sessed upon  the  deposit  in  the  foreign  state.  What  is  taxed  under  that 
subdivision  is  the  accrual  of  the  right  to  the  joint  property  by  the  sur- 
vivor. Previous  to  death,  either  party  had  the  right  to  withdraw  any 
or  all  of  the  funds.  The  beneficial  interest,  therefore,  arising  by  sur- 
vivorship, is  a  property  right  completed  only  on  death,  and  is  to  be 
deemed,  for  taxing  purposes,  to  be  a  transfer  resulting  from  the  death 
of  a  resident  of  this  state.    Matter  of  McKelway,  supra. 

The  authorities  cited  by  the  executors  in  support  of  their  conten- 
tion are  Attorney  General  v.  Clark,  222  Mass.  291,  110  N.  E.  299, 
and  Chippendale  v.  North  Adams  Savings  Bank,  222  Mass.  499,  HI 
N.  E.  371.  A  careful  examination  of  these  cases  convinces  me  that 
they  are  not  applicable  to  the  present  estate.  Nor  is  the  law  of  Massa- 
chusetts different  from  that  of  New  York.  In  Attorney  General  v. 
Clark  the  court  held  that  an  interest  in  a  joint  account  was  not  tax- 
able under  the  then  existing  law  of  Massachusetts,  because  the  sur- 
vivor took  under  the  agreement  of  deposit,  and  not  under  the  taxing 
statute  which  applied  to  transfers  under  laws  regulating  intestate  suc- 
cession. The  court  construed  that  phrase  as  meaning  laws  relating 
to  the  descent  and  distribution  of  intestate  estates,  and  held  that  it  did 
not  include  succession  of  property  which  passed  under  the  rules  of  the 
common  law.  In  the  second  authority  cited,  Chippendale  v.  North 
Adams  Savings  Bank,  where  the  original  depositor  transferred  his 
bank  account  to  himself  and  another  as  joint  owners,  with  the  right  of 
withdrawal  by  either,  and  a  provision  for  the  payment  to  the  survivor, 
the  court  held  that  the  gift  was  completed  when  the  account  was  open- 
ed, and  did  not  take  effect  when  the  donor  died. 

These  decisions,  however,  are  not  different  in  any  particular  from 
the  decisions  in  New  York  previous  to  the  amendment  of  1915,  par- 
ticularly Matter  of  Tilley,  166  App.  Div.  240,  151  N.  Y.  Supp.  79, 
affirmed  215  N.  Y.  702,  109  N.  E.  1094;  Matter  of  Thompson,  167 
App.  Div.  356,  153  N.  Y.  Supp.  164,  affirmed  217  N.  Y.  609,  111  N.  E. 
1101,  and  Matter  of  Dalsimer,  167  App.  Div.  365,  153  N.  Y.  Supp.  58, 
affirmed  217  N.  Y.  608,  111  N.  E.  1085.  In  Matter  of  Tilley,  the 
court,  however,  suggested  that  the  Legislature  had  the  power  to  tax, 
by  a  proper  amendment,  the  right  of  the  survivor  to  the  whole  fund, 
and  as  a  result  (by  chapter  664  of  the  Laws  of  1915)  subdivision  7  of 
section  220  was  added  to  the  Tax  Law.    Massachusetts,  too,  in  I9I6, 
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evidently  as-  a  result  of  its  own  decisions  cited  above,  amended  its  tax 
law  similarly  by  chapter  268  of  the  General  Acts  of  1916,  providing 
that— 

"All  property  •  •  •  wbich  shall  pass  by  will  •  •  •  or  by  deed, 
grant  or  gift  •  •  ♦  and  any  beneficial  interest  therein  which  shall  arise 
or  accrue  by  survivorship  in  any  form  of  Joint  ownership  in  which  the  de- 
cedent joint  owner  contributed  during  his  life  any  part  of  the  property  held 
in  such  Joint  ownership,    ♦    ♦    ♦    shall  be  subject  to  a  tax." 

Although  not  applicable  to  the  present  estate,  it  is  significant  that 
under  this  statute  the  succession  to  the  joint  property  which  accrues 
by  survivorship  is  subject  to  taxation.  This  same  bank  account,  there- 
fore, would  be  taxable  if  the  decedent  had  been  a  resident  of  Massa- 
chusetts. Following  Matter  of  McKelway,  supra,  various  decisio|i3 
have  upheld  the  right  of  this  state  to  tax  joint  deposits.  Matter  of 
Moebus,  178  App.  Div.  709,  711,  165  N.  Y.  Supp.  887;  Matter  of 
Horler,  180  App.  Div.  608,  613,  168  N.  Y.  Supp.  221 ;  Matter  of  Dol- 
beer,  226  N.  Y.  623, 123  N.  E.  381. 

The  opinion  of  Mr.  Justice  Shearn  in  Matter  of  Horler,  supra, 
clearly  distinguishes  the  previous  decisions  in  Matter  of  Dalsimer  and 
Matter  of  Tilley.  The  very  purpose  of  the  section  of  the  Tax  Law 
quoted  above  would  be  defeated,  if  it  were  possible  for  residents  of 
New  York  to  secure  exemption  from  taxes  by  opening  joint  bank  ac- 
counts in  other  states^  As  the  account  was  originally  carried  in  the 
name  of  David  Lydig,  and  the  record  does  not  disclose  that  it  was 
otherwise  than  a  gift  to  Mrs.  Lydig,  it  must  be  construed  as  donative 
in  character  under  the  Matter  of  Dolbeer,  supra. 

The  report  of  the  appraiser  is  correct,  and  t]^e  order  fixing  tax  will 
be  affirmed. 

Order  affirmed. 
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JAMESTOWN,  W.  &  N.  W.  B.  CO.  et  aL  v.  CTTY  OF  JAMESTOWN. 

(Supreme  Court,  Equity  Term,  Chautauqua  County.     November  16,  1920.) 

1.  Railroads  ^=^75  (5)— Lawful  oeeupation  of  street  presumed  firom  construe- 

tioD  under  permit  and  long  use. 

A  railroad  company's  construction  of  its  tracks  along:  a  street  under 
a  permanent  permit  from  the  dty  and  their  continued  use  for  railroad 
purposes  for  33  years  with  the  city's  acquiescence,  raise  the  presump- 
tion that  the  railroad's  occupation  of  the  street  is  lawful  and  duly  au- 
thorized. 

2.  Adverse  possession  ^=»7(1)— Property  may  be  acquired  from  dty  by  pre- 

scription. 

Property  that  a  municipality  has  power  to  convey  may  be  acquired 
from  it  by  prescription. 

3.  Railroads  ^=>79 — City  council's  record  as  to  granting  of  permit  to  occupy 

street  must  be  overcome  by  proof. 

Where  a  railroad,  claiming  a  permanent  legal  right  to  maintain  its 
tracks  along  a  street,  read  in  evidence  the  record  of  the  common  council 
granting  a  permit  to  lay  permanent  tracks  along  and  across  the  street, 
burden  was  on  city  to  show  some  fact  successfully  challenging  railroad's 
claim. 

Action  by  the  Jamestown,  Westerfield  &  Northwestern  Railroad 
Company  and  another  against  the  City  of  Jamestown.  Judgment  for 
plaintiffs. 

The  action  is  for  an  injunction  restraining  defendant  from  removing 
certain  steam  railroad  tracks  from  Eighth  street 

Marion  H.  Fisher,  of  Jamestown,  for  plaintiffs. 
Ernest  Cawcroft,  of  Jamestown,  for  defendant 

BROWN,  J.  It  is  stated  in  the  minutes  of  the  conmion  council  of 
the  defendant  of  April  9,  1887,  that  the  Chautauqua  Lake  Railroad 
Company  made  application  in  writing  for  a  permit  for  temporary 
tracks  in,  upon,  and  along  West  Second  street  and  across  Fairmount 
avenue  and  West  Eighth  street.  On  the  same  day  the  same  railroad 
company  made  another  application  to  the  common  council  of  the 
defendant  for  permanent  track  "along  and  across  the  same  streets." 
The  application  for  permanent  tracks  was  granted.  The  application 
for  temporary  track  was  granted,  upon  condition  that  the  railroad 
company  would  give  a  bond  in  the  penalty  of  $5,000,  conditional  that 
the  railroad  company  would  obey  any  resolution  'of  the  common  coun- 
cil relative  to  the  taking  up  of  the  tracks  and  restoring  the  street  to  the 
condition  it  then  was. 

In  1887  the  railroad  company  constructed  a  temporary  railroad 
track  through  and  along  West  Eighth  street  opposite  the  boat  landing 
between  the  street  railroad  track  and  the  west  side  of  the  traveled  road. 
On  January  11,  1888,  the  common  council  of  defendant  adopted  a 
resolution-  whereby  the  defendant  gave  its  assent  to  the  railroad  com- 
pany to  construct  its  road  and  lay  its  rails  for  a  single  track  in,  upon, 
and  across  the  streets  of  the  city  from  a  point  at  or  near  the  boat 
landing  in  said  city,  across  Third  street  extension  at  the  intersection  of 

^s>Fot  other  cases  see  same  topic  ft  KEY-NTJMBER  in  all  Key-Nnmbered  Digests  A  Indexes 
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Eighth  Street  and  along  Second  street,  etc.,  to  the  south.  In  the  spring 
of  1888  the  railroad  company  rebuilt  and  made  suitable  for  permanent 
purposes  the  track  that  had  been  laid  in  1887  along  the  westerly  side 
of  West  Eighth  street. 

The  highway  level  upon  which  the  temporary  track  was  laid  was 
much  higher  than  the  level  of  the  boat  landing  property.  From  the 
edge  of  the  bank  along  which  the  temporary  track  had  been  construct- 
ed the  ground  sloped  to  the  west  toward  the  boat  landing  property. 
The  existence  of  the  sloping  bank  necessitated  considerable  filling  to 
permit  of  the  laying  of  railroad  tracks  to  the  west  of  the  location 
of  the  temporary  track.  This  sloping  bank  was  filled  in  with  earth, 
and  upon  this  filling  the  track  was  laid  as  it  now  is  located,  and  the 
temporary  track  was  taken  up.  The  west  line  of  West  Eighth  street 
was  not  established  upon  the  trial.  The  proof  is  that  the  temporary 
track  was  laid  on  the  west  side  of  the  traveled  road.  There  was  no 
proof  that  West  Eighth  street  was  of  any  specified  width.  If  it  was 
3  rods  wide,  the  present  railroad  track  as  constructed  in  1888  was  not 
in  the  highway.  If  it  was  4  rods  wide,  the  track  may  be  in  the  high- 
way. If  Eighth  street  became  a  highway  by  user,  it  is  certain  that 
the  railroad  track  is  not  now  and  never  was  in  the  highway. 

The  defendant  city  at  some  subsequent  date  constructed  a  curb  Just 
to  the  east  of  the  track,  and  paved  the  street  from  such  curb  easterly 
to  the  east  curb  line.  From  early  in  1888  the  space  to  the  west  of  the 
west  curb  has  been  occupied  by  the  railroad  track  from  Third  street 
northerly  along  the  entire  street  frontage  of  the  boat  landing  property; 
the  railroad  company  claiming  the  right  to  so  occupy  the  portion  of 
the  street  that  it  did  occupy  under  and  by  virtue  of  the  permanent 
trackage  right  awarded  by  the  common  council  in  1887  and  the  act 
of  such  council  in  1888,  asserting  that  whatever  temporary  rights  it 
obtained  under  the  grant  of  1887  have  been  abandoned  or  superseded 
by  the  permanent  rights  granted  in  1887  and  1888. 

The  use  of  West  Eighth  street  by  the  railroad  company  as  occupied 
by  its  tracks  has  been  continuous  from  1887,  and  with  no  suggestion 
or  claim  by  defendant  that  it  did  not  have  a  permanent  right  thereto 
prior  to  1915,  when  the  common  council  passed  a  resolution  revoking 
the  temporary  permit  of  1887  and  ordering  the  removal  of  the  railroad 
track  from  the  street.  The  plaintiflfs.  the  successors  of  the  Qiautauqua 
Lake  Railroad  Company,  bring  this  action,  seeking  an  injunction 
restraining  the  removal  of  the  track. 

When  it  was  established  that  the  common  council  of  the  defendant 
in  1887  granted  the  permanent  right  to  the  Chautauqua  Lake  Railroad 
Company  to  lay  its  tracks  along  and  across  West  Second  street,  Fair- 
mount  avenue  (Third  street),  and  West  Eighth  street,  and  when  it 
was  proved  that  that  railroad  company  did  in  fact  build  a  railroad 
track  in,  upon,  and  along  West  Second  street,  and  across  Fairmount 
avenue  (Third  street),  and  along  the  westerly  edge  or  side  of  West 
Eighth  street,  along  the  boat  landing  street  frontage,  it  would  seem 
as  though  there  was  ample  warrant  for  the  assertion  that  the  rail- 
road was  lawfully  in  the  street  under  a  permanent  permit  , 
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[1, 1]  It  IS  now  33  years  since  the  railroad  track  was  constructed 
in  Eighth  street.  The  law  required  that  the  assent  Qi  the  city  should 
be  given  to  legally  entitle  the  railroad  to  occupy  the  highway.  This 
permit  of  a  permanent  character  for  the  laying  of  the  railroad  track 
along  Eighth  street  and  its  construction  adjacent  to  the  boat  landing 
property,  together  with  the  evident  and  notorious  acquiescence  of  the 
city  for  all  these  years  in  such"  use  of  the  street,  gives  rise  to  the 
presumption  that  the  occupation  is  lawful  and  duly  authorized.  Prop- 
erty that  a  municipality  has  power  to  convey  may  be  acquired  from  it 
by  prescription.  In  Jorgensen  v.  Squires,  144  N.  Y.  280,  39  N.  E. 
373,  it  was  held  that,  the  Legislature  having  authorized  municipalities 
to  grant  property  owners  .the  right  to  build  and  maintain  certain  struc- 
tures in  the  streets,  the  continued  use  of  such  structures  for  more 
than  20  years  with  the  knowledge  and  acquiescence  of  the  municipal- 
ity raised  the  presumption  of  a  grant.  In  Deshpng:  v.  City  of  New 
York,  176  N.  Y.  475,  68  N.  E.  880,  it  was  held  that  as  against  the  mu- 
nicipality that  presumption  had  been  overcome  by  proof  that  the  rec- 
ords failed  to  disclose  such  a  grant.  In  the  instant  case  the  proof  is 
that  the  minutes  of  the  common  council  of  the  meeting  held  April  9, 
1887,  in  the  next  paragraph  after  the  recording  of  an  application  for  a 
temporary  permit  for  tracks  "in,  upon,  and  along  West  Second  street 
and  across  Fairmoxmt  avenue  and  West  Eighth  street/'  recite  as 
follows : 

"Also  another  application  in  behalf  of  Chantauqua  Lake  Railroad  Com- 
pany for  permanent  track  along  and  cross  same  streets,  with  map  accompany- 
ing it.  Same  received  and  ordered  filed.  Aid.  Booty  moved  that  the  appUca- 
tion  for  permanent  tracks  be  granted.    Motion  carried.^ 

Testimony  was  given  to  the  effect  that  a  search  for  the  permanent 
application  and  the  map  accompan3ang  it,  among  the  papers  in  the 
office  of  the  city  clerk,  resulted  in  failure  to  find  any  such  papers  other 
than  the  application  for  the  temporary  permit  and  the  map  accompany- 
ing that  application.  No  application  was  found  for  a  permit,  tempo- 
rary or  permanent,  to  build  tracks  across  and  along  West  Second 
street,  Fairmount  avenue,  and  West  Eighth  street.  One  was  found 
and  produced  on  the  trial  for  a  permit  to  lay  track  through  Second 
street,  between  Fairmount  avenue  or  Third  street  and  the  New  York, 
Pennsylvania  &  Ohio  Railroad.  It  was  filed  April  9,  1887,  and  is  in- 
dorsed as  being  an  application  for  permission  to  lay  temporary  track 
on  Eighth  street,  opposite  the  steamboat  landing.  There  is  not  a 
word  in  this  application  mentioning  West  Eighth  street,  and  the  word 
"temporary"  in  the  application  plainly  has  reference  to  a  switch  con- 
necting with  the  N.  Y.,  P.  &  O.  R.  R.  If  any  significance  is  to  be 
given  to  the  statement  in  the  minutes  of  the  common  council  under 
date  of  April  9,  1887,  that  a  permanent  permit  was  then  granted  to 
lay  tracks  along  and  across  the  same  streets;  that  is.  West  Second 
street,  Fairmount  avenue,  and  West  Eighth  street,  it  is  certain  that 
the  last-mentioned  application  is  not  the  one  referred  to  in  the  minutes. 

While  much  might  be  said  as  to  the  improbability  of  the  council 
having  granted  a  permanent  permit  to  lay  a  track  in  West  Eighth 
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Street  at  the  same  meeting  that  the  application  to  lay  a  temporary 
track  in  the  same  street  was  conditioned  upon  its  removal,  yet  the 
fact  remains  that  the  temporary  track  was  laid  near  the  center  of  the 
supposed  street,  while  the  present  or  permanent  track  was  la?d  much 
to  the  west  of  the  then  traveled  or  used  road.  In  the  absence  of  the 
application  for  the  permanent  track  it  may  be  assumed  that  the  appli- 
cation specified  the  location  of  the  permanent  track  to  be  far  outside 
of  the  traveled  road,  and  such  fact  would  account  for  the  different 
manner  in  which  the  two  applications  apparently  were  treated. 

It  is  true  that  the  application  for  a  temporary  permit  under  date 
of  April  9,  1887,  Exhibit  E,  does  not  contemplate  the  laying  of  a  per- 
manent track  within  West  Eighth  street,  and  apparently  does  contem- 
plate the  laying  of  permanent  tracks  across  the  boat  landing  property 
and,  in  the  absence  of  other  evidence,  might  lead  to  the  conclusion 
that  no  application  was  made  and  no  permit  granted  for  a  permanent 
track  in  West  Eighth  street.  The  other  evidence,  however,  does  ex- 
ist in  the  positive  statement  in  the  cotmcil  minutes  of  that  date,  that  a 
permanent  permit  was  granted  to  lay  tracks  along  and  across  West 
Second  street,  Fairmount  avenue,  and  West  Eighth  street.  To  say 
that  the  common  council  minvites  of  April  9,  1887,  are  erroneous,  and 
that  a  mistake  was  made  in  stating  the  situs  of  the  permanent  track 
by  including  West  Eighth  street  with  West  Second  street  and  Fair- 
mount  avenue  is  an  assumption  not  warranted  after  30  years. 

The  recital  In  the  minutes  of  the  proceedings  of  the  common  coun- 
cil of  its  meeting  April  9,  1887,  of  the  application  for  and  the  granting 
of  a  permanent  permit  to  lay  railroad  tracks  along  and  across  West 
Second  street,  Fairmount  avenue,  and  West  Eighth  street,  is  quite 
conclusive  proof  that  a  permit  was  granted  to  lay  tracks  along  West 
Eighth  street.  It  is  certain  that  it  is  not  proof  that  no  permit  was 
granted  to  lay  tracks  along  West  Eighth  street.  The  records  do  not 
fail  to  disclose  that  there  was  no  permit  to  lay  permanent  tracks  in 
West  Eighth  street,  and  this  fact,  fatal  in  Deshong  v.  New  York, 
supra,  does  not  appear  from  proofs  upon  this  trial. 

[3]  When  the  plaintiffs  read  the  record  of  defendant's  common 
council,  held  April  9,  1887,  granting  a  permit  to  lay  permanent  tracks 
"along  and  across  same  streets" — ^that  is.  West  Second,  Fairmount,  and 
West  Eighth  streets — it  then  became  incumbent  on  Ihe  defendant  to 
show  some  fact  that  would  successfully  challenge  the  plaintiff's  claim 
of  a  permanent  legal  right  to  occupy  West  Eighth  street  with  its  track 
adjacent  to  the  boat  landing  frontage.  The  defendant  has  failed  to 
overcome  such  proof. 

The  claim  of  the  defendant  that  the  permanent  permit  that  was 
granted  April  9,  1887,  was  a  permit  to  lay  tracks  along  West  Second 
street,  across  Fairmount  avenue  and  West  Eighth  street,  and  not 
along  and  across  West  Second  street,  Fairmount  avenue,  and  West 
Eighth  street,  is  not  sustained  by  the  proofs.  The  contention  of  the 
defendant  that  the  permit  was  "across"  West  Eighth  street,  and  not 
"along"  that  street,  is  meaningless.  There  never  was  any  warranty  for 
a  permit  "across"  West  Eighth  street.    There  never  was  contemplated 
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the  laying  of  any  tracks  "across"  West  Eighth  street.  It  is  certain  that 
the  records  of  that  meeting  show  that  some  permanent  permit  was 
granted  to  lay  tracks  in  West  Eighth  street.  No  possible  practical 
permit  could  have  been  granted  to  lay  tracks  in  West  Eighth  street, 
except  "along"  that  street. 

The  plaintiffs  must  have  judgment  restraining  the  threatened  acts 
complained  of,  together  with  costs. 


(113  Misc.  Rep.  284) 

JOSEPHY  et  aL  ▼.  GOLDEN. 

(Snpreme  CJourt,  Special  Term  for  Trials,  Nassau  County.    October  18,  1^20. ) 

Auctiofis  and  aacHoneera  ^»>8— Pmrehaser  of  land  may,  after  bld»  invefitigato 
as  to  restriedve  eovenaats. 

A  sale  of  land  at  auction  Is  not  governed  by  the  strict  rules  applica- 
ble to  formal  contracts,  made  with  deliberation  after  ample  opportunity 
to  investigate  and  inquire,  and  where  a  person  bids  in  at  auction  lands 
subject  to  unusual  and  unreasonable  restrictions,  he  must  be  given  both 
time  and  opportunity  to  ascertain  what  the  nature  of  the  restrictions 
is,  even  though  he  is  advised  before  he  signs  the  memorandum  of  sale 
that  there  are  restrictions. 

Action  by  Gertrude  Josephy  and  others  against  Samuel  L.  Golden. 
Judgment  for  defendant. 

Erwin,  Fried  &  Czaki,  of  New  York  City  (Frederick  M.  Czaki,  of 
New  York  City,  of  cotmsel),  for  plaintiffs. 

Koenig,  Sittenfield  &  Aranow,  of  New  York  City  (Samuel  S.  Koenig, 
of  New  York  City,  of  counsel),  for  defendant. 

FABER,  J.  This  action  was  brought  to  compel  specific  performance 
of  a  contract  for  the  purchase  of  real  estate  at  auction.  On  August 
9,  1919,  plaintiffs,  through  Joseph  P.  Day,  auctioneer,  caused  certain 
lots,  the  subject-matter  of  the  contract  involved  here,  to  be  offered  for 
sale  on  the  premises  at  Lawrence,  L.  I.,  at  public  auction  to  the  high- 
est bidder.  The  said  property  was  knocked  down  to  the  defendant, 
who  was  the  highest  bidder,  for  a  total  sum  of  $28,730.75.  There- 
upon, and  immediately  following,  defendant  signed  two  certain  mem- 
orandums, purporting  to  be  memorandums  of  sale,  and  at  the  same 
time  defendant  gave  his  personal  check  for  $2,973.08,  being  10  per 
cent,  of  the  purchase  price  plus  $100  auctioneer's  fee. 

Defendant  claims  that  he  entered  upon  the  sale  after  same  was  in 
progress ;  that  he  did  not  hear  the  terms  of  sale  read  at  the  beginning 
of  the  sale ;  that  he  was  not  aware  of  any  restrictions  on  the  prop- 
erty, and  that  he  bought  same  under  the  impression  that  the  property 
was  unrestricted;  that  he  was  so  led  to  believe  by  representations 
made  to  him  by  tlie  auctioneer  before  he  (the  defendant)  began  to 
bid;  that  after  he  signed  the  said  memorandums  he  was  asked  to 
sign  a  copy  of  the  printed  terms  of  sale,  which  contained  In  full  the 
restrictions  covering  said  property ;   that  he  then  learned  for  the  first 
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time  tljat  the  property  was  restricted,  and  he  thereupon  immediately 
refused  to  sign  said  terms  of  sale,  and  demanded  either  a  sale  to  him  of 
the  property  imrestricted  or  a  rescission  of  the  sale ;  that  plaintiff  in- 
sisted on  sale  in  accordance  with  *'terms  of  sale/'  whereupon  defend- 
ant demanded  the  return  of  said  check,  which  was  refused,  and  de- 
fendant in  turn  caused  pa3rment  of  said  check  to  be  stopped. 

Plaintiffs  claim  that,  although  defendant  did  not  hear  terms  of  sale 
read,  he  is  nevertheless  bound  by  the  terms  as  read,  and,  having  signed 
the  said  memorandums,  he  is  liable  for  the  purchase  price  according 
to  the  sale,  and  plaintiffs  further  allege  their  willingness  and  readiness 
to  deliver  deed  as  per  "terms  of  sale,"  and  accordingly  demand  specific 
performance  on  the  part  of  the  defendant,  who  refuses  to  accept  a  deed 
subject  to  restrictions.  Defendant  also  urges  the  insufficiency  of  the 
memorandums  to  satisfy  the  statute  of  frauds,  on  the  ground  that 
said  memorandums  were  not  signed  by  the  vendor  or  his  agent ;  the 
said  memorandums  being  only  signed  by  the  defendant. 

One  of  the  memorandums  of  which  the  other  is  a  prototype,  differ- 
ing only  in  the  amotmt  stated  and  lot  numbers,  involved  in  this  case, 
reads  as  follows : 
"Lawrence  New  York,  Aug.  9,  1919. 

"Joseph  P.  Day,  Real  Estate  Auctioneer,  81  Nassau  Street. 
"No.  1439. 

"I  have  this  day  bought  at  pubUc  auction  through  Joseph  P.  Day,  auc- 
tioneer, property  known  by  lot  No.  1-4,  at  Lawrence;  price  per  lot,  $575. 
Total,  $11,736.75.  And  I  hereby  agree  to  comply  with  the  terms  and  condi- 
tions of  sale  as  announced  at  the  beginning  of  this  sale  and  in  addition  to 
pay  the  auctioneer's  fee  of  $25  for  each  parcel  bought. 

"Auctioneer's  fee,  $25. 

"Purchaser — Samuel  L.  Golden. 

"Address— 118  Duane  Street,  N.  T.  City." 

The  terms  and  conditions  referred  to  in  above  memorandum  con- 
tained, among  other  things,  the  following: 

"It  is  further  understood  and  agreed  that  the  property  offered  for  sale 
win  be  sold  subject  to  foUowing  covenants  and  restrictions,  which  are  to 
be  contained  in  said  deeds  and  to  be  real  covenants  running  with  the  land, 
and  binding  upon  the  purchaser,  his  heirs,  executors,  administrators,  succes- 
sors, assigns,  and  grantees,  except,  however,  it  is  mutually  understood  and 
agreed  that  such  covenants  and  restrictions,  or  any  of  them,  may  be  altered 
or  annulled  at  any  time  by  written  agreement  between  the  sellers,  their  heirs, 
executors,  administrators,  and  the  owner  for  the  time  being  of  the  premises 
upon  which  it  Is  agreed  to  alter  or  annul  such  covenants  and  restrictions, 
and  such  agreement  shall  be  effectual  to  alter  or  annul  said  covenants  and 
restrictions  as  to  such  premises  without  the  consent  of  the  owner  or  the 
owners  of  any  adjacent  premises.  Nothing  herein  contained  shall  be  con- 
strued nor  shall  there  be  any  obligation  upon  the  sellers,  or  their  heirs, 
executors,  or  administrators,  to  restrict  in  any  manner  any  lots  of  the  plots 
not  sold  now  offered  for  sale  or  any  other  lots  now  or  hereafter  owned  by 
the  sellers." 

It  seems  the  settled  law  that  a  sale  of  land  at  auction  is  not  gov- 
erned by  the  strict  rules  applicable  to  formal  contracts,  made  with 
deliberation,  after  ample  opportunity  to  investigate  and  inquire,  and 
where  a  person  bids  in  at  auction  lands  subject  to  unusual  and  unrea- 
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>le  restrictions,  he  must  be  given  both  time  and  opportunity  to 
tain  what  the  nature  of  the  restrictions  is.  This  is  so,  even  though 
idder  is  advised,  before  he  signed  a  memorandum  of  sale,  that 
were  restrictions  as  to  buildings. 

s  case,  it  seems  to  me,  is  controlled  by  the  decision  in  Sohns  v. 
s,  200  N.  Y.  268,  93  N.  E.  935,  34  L.  R.  A.  (N.  S.)  927;  where 
jstrictions  contained  language  as  to  annulling  and  modif)nng 
practically  identical  with  that  above  quoted,  and  the  court  in  that 
^oc  said  the  restrictions  were  "not  usual,  mutual,  uniform,  or  rea- 
sonable," and  compelled  the  owners  to  return  to  the  purchaser  the 
amount  paid  by  him  on  account  at  the  time  of  the  auction  sale. 

Here,  as  in  that  case,  the  purchaser  was  entitled  to  a  reasonable  op- 
portunity to  ascertain  the  nature  of  the  restrictions.  Havii^g  acted 
promptly  in  rejecting  the  unreasonable  restrictions  oifered,  he  brought 
himself  within  the  rule  of  that  case.  It  seems  to  me,  in  view  of  the  de- 
cision in  that  case,  the  defendant  cannot  be  compelled  to  complete 
his  purchase. 

Having  decided  this  case  on  the  authority  of  Sohns  v.  Beavis,  supra, 
it  is  unnecessary  to  consider  the  defense  of  the  statute  of  frauds. 
Judgment  for  the  defendant,  without  costs. 


(193  App.  Div.  531) 

Id  re  NEYDORFF  eft  aL 

Id  re  HELMES'  WILL. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  10,  1920.) 

1.  Wills  ^^75— Legacy  lapsed  at  eommoit  law  on  legatee  predeeeasiiig 

testator. 

At  common  law,  a  legacy  or  devise  lapsed  when  the  legatee  or  devisee 
died  before  the  testator ;  the  gift  In  such  case  f&lling  into  the  residuary 
estate  on  testator's  death. 

2.  Wills  <&=^552(1)— Statute^  that  certain  legacies  should  not  lapse  on  lega- 

tee's death  hi  testator's  lifetime,  construed. 

Decedent  Estate  Law,  f  29,  providing  that  legacy  to  a  descendant,  or  to  a 
brother  or  sister  of  the  testator,  should  not  lapse  on  legatee's  death 
during  testator's  lifetime,  but  should  vest  in  the  child  or  other  descend- 
ant of  the  legatee,  held  not  a  limitation  on  ^stater's  right  to  give 
property  to  whomsoever  he  might  choose,  but  merely  created  the  pre- 
sumption that  testator,  in  absence  of  an  apparent  intention  to  the  con- 
trary, intended  that  gift  should  remain  in  the  family  of  the  legatee. 

3.  Wills  «=>45(^Eirect  given  to  all  lawful  porposes  of  testator. 

Court  is  bound  to  ^ve  effect  to  all  the  lawful  purposes  of  the  testator, 
and  in  construing  wiU  must  make  use  of  all  his  language. 

4.  Wills  <S=>552(1)— Legacies  to  testator's  brother  and  sister  held  to  lapse, 

in  Tiew  of  wording  of  wilL 

Where  testator  gave  residue,  ^'including  lapsed  legacies,"  to  specified 
person,  legacies  to  testator's  brother  and  sister  lapsed  on  death  of  the 
brother  and  sister  during  testator's  lifetime,  notwithstanding  Decedent 
Estate  Law,  5  29,  providing  that  legacy  to  a  brother  or  sister' should 
go  to  the  children  or  other  descendants  of  such  brother  and  sister  on 
their  death  during  testator's  lifetime,  since  in  such  case  testator  by 
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his  will  expressed  his  Intention  that  the  legacy  should  not  go  to  the 
children  of  such  brother  and  sister,  but  shoald  lapse  and  go  to  the 
residuary  legatee. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  Surrogate's  Court,  Albany  County. 

In  the  matter  of  the  final  judicial  settlement  of  the  account  of  pro- 
ceedings by  Gertrude  M.  H.  Neydorif  and  another,  as  executors  of  the 
last  will  and  testament  of  Leslie  H.  Helmes,  deceased.  From  a  de- 
cree of  the  surrogate,  Gertrude  M.  H.  Neydorff  individually  appeals. 
Reversed,  with  directions. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ, 

Newton  B.  Van  Derzee,  of  Albany,  for  appellant. 

Arthur  L.  Andrews,  of  Albany,  for  respondent  executors. 

Charles  H.  Signor,  of  Plattsburgh,  for  respondents  Charles  H.  Case 
and  others. 

Dennis  J.  Kilkenny,  of  Qneonta,  for  respondent  Frank  L.  Helmes. 

Robert  H.  McCormic,  of  Albany,  special  guardian,  for  infant  re- 
spondents. 

WOODWARD,  J.  The  question  presented  upon  this  appeal  is  the 
construction  of  the  last  will  and  testament  of  Leslie  H.  Helmes,  de- 
ceased. This  will  gave  to  each  of  decedent's  brothers  and  sisters  the 
sum  of  $1,000.  It  then  gives  to  his  daughter,  Olive  May  Helmes 
Willey,  "and  to  each  of  my  grandsons,  Leslie  Helmes  Willey  and  Ev- 
erett Willey,"  the  siun  of  $1,000,  and  then  provides  that — 

"All  the  rest,  residue  and  remainder  of  my  estate,  real  and  personal.  In- 
cluding lapsed  legacies,  I  give  and  devise  to  my  niece,  (Gertrude  Margarete 
Helmes." 

The  testator  then  nominates  and  appoints  this  niece,  Gertrude  Mar- 
garete Helmes,  and  his  brother,  Lester  H.  Helmes,  and  David  A. 
Thompson,  as  executors  of  his  will.  It  is  probable  that  Gertrude  Mar- 
garete Helmes  is  a  daughter  of  one  of  the  brothers  who  was  named  in 
the  earlier  clauses  of  the  will,  and  it  is  obvious  that  the  testator  intended 
to  exclude  the  remaining  children  of  these  brothers  from  his  bounty, 
and  to  give  his  estaft,  less  the  specific  legacies,  to  the  niece.  The 
learned  surrogate  has,  however,  decreed  that,  because  of  the  provisions 
of  section  29  of  the  Decedent  Estate  Law  (Consol.  Laws,  c.  13)  there 
were  no  lapsed  legacies  upon  the  death  of  one  of  the  brothers  and  one 
of  the  sisters  named  in  the  will;  that  the  bequests  of  $1,000  to  each  of 
these  persons  belong  to  the  descendants  of  such  deceased  brother  and 
sister;  and  the  niece,  Mrs.  Gertrude  M.  H.  Neydorff,  appeals  from 
the  decree. 

[1]  At  common  law  a  legacy  or  devise  lapsed  when  the  legatee  or 
devisee  died  before  the  testator.  Matter  of  Tamargo,  220  N.  Y.  225, 
232,  115  N.  E.  462.  The  result  was  that  in  many  cases  the  testator  died 
intestate  as  to  the  gift  to  particular  persons,  and  to  obviate  this  it 
was  provided  by  section  29  of  the  Decedent  Estate  Law  that — 
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"Wbeneyer  any  estate,  real  or  personal,  shall  be  devised  or  bequeathed  to 
a  child  or  other  descendant  of  the  testator,  or  to  a  brother  or  sister  of  the 
testator,  and  such  legatee  or  devisee  shall  die  during  the  lifetime  of  the 
testator,  leaVing  a  child  or  other  descendant  who  shall  suryive  such  testa- 
tor, such  devise  or  legacy  shall  not  lapse,  but  the  property  so  devised  or  be- 
queathed shall  vest  in  the  surviving  child  or  other  descendant  of  the  legatee 
or  devisee,  as  if  such  legatee  or  devisee  had  survived  the  testator  and  had 
died  intestate." 

[2]  This  clearly  was  not  intended  as  a  limitation  upon  the  right  of 
a  testator  to  give  his  property  to  whomsoever  he  might  choose ;  it  was 
merely  intended  to  vest  the  property  of  the  testator  at  his  death  in 
the  children  of  those  who  had  been  made  the  beneficiaries  of  a  will, 
where  no  other  provision  was  made.  It  was  assumed  that  in  making 
a  gift  to  a  parent  the  testator  contemplated  the  benefit  of  such  parent's 
children,  in  the  absence  of  a  contrary  purpose  being  expressed,  and 
the  common  law  was  modified  to  this  extent  in  the  case  of  gifts  to  the 
descendants  of  the  testator  or  to  his  brothers  and  sisters.  In  other 
words,  where  the  testator  was  providing  for  his  immediate  family — 
his  brothers  and  sisters— or  his  descendants,  the  Legislature  presumed, 
in  the  absence  of  other  provision,  that  the  testator  intended  the  gift  to 
remain  in  the  family  of  the  brother  or  sister  or  his  own  descendants, 
and  to  this  extent  only  is  the  common  law  limited.  Matter  of  Wells, 
113  N.  Y.  396, 21  N.  E.  137, 10  Am.  St.  Rep.  457. 

The  will  here  under  consideration  follows  the  general  rule,  that  it 
speaks  as  of  the  date  of  the  death  of  the  testator,  in  so  far  as  the  vest- 
ing of  the  property  goes.  At  common  law,  if  there  was  a  gift  to  any 
person,  it  vested  only  upon  the  death  of  the  testator,  and  if  the  legatee 
died  before  the  testator  at  the  latter's  death  the  gift  fell  into  the  re- 
siduary estate.  Matter  of  Pearsall's  Estate,  91  Misc.  Rep.  212,  217, 
155  N.  Y.  Supp.  59;  Matter  of  Kimberly,  ISO  N.  Y.  90,  93,  44  N.  E. 
945 ;  Moffett  v.  Elmendorf,  152  N.  Y.  475,  485,  46  N.  E.  845,  57  Am. 
St.  Rep.  529;  It  was  to  prevent  this  result,  in  the  particular  instances 
named,  that  section  29  of  the  Decedent  Estate  Law  was  enacted,  and 
not  to  defeat  an  expressed  purpose  of  the  testator.  During  the  life- 
time of  the  tiestator  he  could  have  changed  the  will :  •  nothing  vested  in 
the  brother  and  sister  during  the  lifetime  of  tfie  testator,  and  the  lan- 
guage of  the  will  was  that — 

"AU  the  rest,  residue  and  remainder  of  my  estate,  *  *  *  including 
lapsed  legacies,  I  give  and  devise  to  my  niece." 

[3,  4]  But  as  we  are  bound  to  give  effect  to  all  the  lawful  purposes 
of  the  testator,  and  must  make  use  of  all  his  language,  it  must  be  ob- 
vious that  the  testator  referred  to  "lapsed  legacies"  as  those  legacies 
which,  were  defeated  by  the  prior  death  of  the  beneficiaries.  It  is  the 
same,  in  effect,  as  though  he  had  declared  that — 

"In  the  event  of  the  death  of  any  of  my  said  brothers  or  sisters  the  share 
which  such  brother  or  sister  would  have  received  shaU  go,  not  to  my  resid- 
uary estate,  but  to  my  niece." 

He  had  a  perfect  right  to  make  such  a  disposition,  and  he  had  a 
right  to  convey  that  purpose  in  the  language  employed  in  this  will.  He 
clearly  understood  what  result  he  wanted  to  reach.    He  made  no  pro- 
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vision  for  any  of  the  children  of  his  brothers  and  sisters,  with  the  ex- 
ception of  one  niece.  As  to  this  niece,  she  was  to  have  the  residuary 
estate,  ^'including  lapsed  legacies.""  He  was  speakine  of  contingencies 
likely  to  happen  between  the  time  of  the  making  of  the  will  and  his 
death.'  If  the  brothers  and  sisters  survived  him,  they  were  to  have 
$1,000  each.  If  they  did  not  survive — ^if  the  legacies  lapsed — ^these 
lapsed  legacies  were  g^ven  to  the  niece,  and  the  word  "lapsed"  will  not 
be  taken  in  its  technical  sense,  where  that  will  defeat  the  testator's 
intention.  Van  Pretres  v.  Cole,  73  Mo.  39;  Yeates  v.  Gill,  9  B.  Mon. 
(Ky.)  206;  Chenault  v.  Chenault  (Ky.)  9  S.  W.  775. 

In  Yeates  v.  Gill,  supra>  the  court  held  that  in  a  statute  providing 
that  "hereafter  legacies  and  devises  to  children  and  grandchildren  shall 
not  lapse  by  the  death  of  the  legatee  or  devisee  before  the  testator,  pro- 
vided such  legatee  or  devisee  shall  have  children  living  at  the  death  of 
the  testator,"  etc.,  the  word  "lapse"  must  not  *l)e  taken  in  its  technical 
sense,  as  indicating  the  falling  back  of  the  legacy  or  devise,  or  its  sub- 
ject, into  the  testator's  estate."  The  will  speaks  of  an  event  which 
may  happen  in  the  testator's  lifetime,  which  may  prevent  the  vesting 
of  the  bequests,  and  he  has  provided  for  it.  All  of  his  estate  is  disposed 
of ;  there  is  no  intestacy.  At  the  moment  of  his  death  a  brother  and  a 
sister  named  in  his  will  were  dead.  If  the  $2,000  provided  for  them 
would  otherwise  have  fallen  into  the  residuary  estate  and  remained  un- 
disposed of,  the  statute  would  have  vested  the  property  in  the  children 
of  these  deceased  brother  and  sister ;  but  the  testator  had  provided  for 
the  contingency.  He  desired  that  his  niece  should  have  it,  and  it  was 
thus  taken  out  of  the  control  of  the  statute. 

The  decree  of  the  surrogate  should  be  reversed,  and  the  distribution 
should  be  made  in  harmony  with  this  opinion. 

Decree  reversed,  with  costs  payable  out  of  the  estate,  and  distribu- 
tion directed  in  accordance  with  the  opinion  by  WOODWARD,  J.  All 
concur,  except  JOHN  M.  KELLOGG,  P.  J.,  who  dissents. 


(113  Misc.  Rep.  838) 

810  WEST  END  AVE.,  Ine^  v.  FRANKEL. 

(Supreme  Court,  AppeUate  Term,  First  Department.    November  15,  1920.) 


1.  Landlord  and  tenant  ^=>158— Covenant  to  decorate  eeaaed  on  lessor's 

breach  rapiirinK  lessee  to  do  It. 

Where  lessor  broke  covenant  to  decorate  premises,  requiring  lessee 
to  do  the  decorating,  the  covenant  ceased  to  exist  as  such,  but  served 
merely  as  basis  of  an  action  for  damages  for  the  breach. 

2.  Landlord  and  tenant  ^=»223  (6) —Damages  imp  breach  of  covenant  cannot 

be  set  off  against  landlordTs  grantee's  dafan  f<N:  rent. 

Where  landlord,  prior  to  conveyance  of  premises,  broke  covenant  to 
decorate,  requiring  the  tenant  to  do  it,  tenant  could  not  set  off  cost  of 
decorating  against  rent  due  grantee;  the  covenant  ceasing  to  exist  as 
such  at  time  of  breach  prior  to  the  conveyance,  and  servlug  thereafter 
merely  as  the  basis  of  an  action  for  damages. 
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3.  Landionl  and  tenanl  <»=»205— Rent  payable  to  landlord,  and  assignment 

transf en  mere  chose  in  acHon* 

Rent  is  payable  only  to  one  who  is  landlord  at  the  time  the  rent  be- 
comes payable,  and  an  assignment  of  the  rent  transfers  a  mere  chose  ' 
in  action. 

4.  Landlord  and  tenant  49=s»296(l)— Nonpayment  ot  overdae  rent  assigned  to 

grantee  of  prendses  not  basis  of  summary  proceeding. 

Where  lessor  conveyed  premises,  with  assignment  of  the  right  to  claim 
rent  previously  due,  grantee  could  not  bring  summary  proceeding  tor 
nonpayment  of  such  rent;  its  right  thereto  resting  on  the  assignment  of 
of  the  rlghl;  to  collect  it,  and  not  on  the  right  to  demand  the  payment 
of  rent  as  such,  under  Code  Civ.  Proc.  §  2674. 

5.  Landlord  and  tenant  <8=>205— Statute  as  to  assignment  of  rent  construed. 

Beal  Property  Law,  §  228,  giving  assignees  of  rent  the  same  remedy 
as  to  recovery  of  rent  as  was  possessed  by  assignor,  held  applicable  only 
to  assignees  of  rents  accruing  after  the  grant  of  leased  property  to  as- 
signee. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Sununary  proceeding  by  810  West  End  Avenue,  Incorporated,  as 
landlord,  against  Louis  Frankel,  as  tenant.  From  a  final  order  award- 
ing landlord  possession,  entered  on  verdict  of  a  jury  directed  by  the 
court,  tenant  appeals.    Affirmed,  on  cohdition. 

Argued  May  term,  1920,  before  BIJUR,  MULLAN,  and  WAG- 
NER, JJ. 

Feiner  &  Maass,  of  New  York  City  (Ira  Skutch,  of  New  York  City, 
of  counsel),  for  appellant. 

M.  S.  &  I.  S.  Isaacs,  of  New  York  City  (Walter  M.  Weis,  of  New 
York  City,  of  counsel),  for  respondent. 

MULLAN,  J.  Prior  to  October  1,  1919,  the  then  owner  leased  the 
premises  in  question  to  this  tenant  for  a  term  of  three  years,  commenc- 
ing on  October  1,  1919;  the  lessor  covenanting  to  do  certain  decorat- 
ing. On  October  1st  the  tenant  entered  into  possession.  On  October 
3d  the  lessor  conveyed  the  premises  to  Arrow  Holding  Company.  It 
is,  in  effect,  conceded  that  the  grantee  held  itself  bound  to  do  the  deco- 
rating, that  it  did  not  do  it,  and  that  the  tenant  did  it  at  his  own  ex- 
pense. The  tenant  and  the  Arrow  Holding  Company,  in  effect,  agreed 
upon  an  offset  of  the  November  rent  against  part  of  the  amount  due 
the  tenant  for  decorating,  and  apparently  it  was  the  tacit  understanding 
of  the  tenant  and  the  Arrow  people  that  the  offsetting  arrangement 
should  continue  in  operation  until  the  rent  accruals  should  equal  the 
amount  of  the  tenant's  proper  claim  for  reimbursement  for  decorating. 
On  December  8,  1919,  however,  the  Arrow  Holding  Company  con- 
veyed the  property  to  the  present  landlord,  delivering  to  it,  at  the  same 
time,  an  assignment  of  the  right  to  receive  from  the  tenant  the  tmpaid 
December  rent. 

On  January  14,  1920,  the  present  landlord  instituted  summary  pro- 
ceedings for  nonpayment  of  the  rent  for  December  and  January,  in  the 
amount  of  $666.66;  the  agreed  rent  being  $333.33  per  month,  payable 
in  advance  on  the  1st  day  of  each  month.    The  tenant  pleaded,  as  a 
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complete  bar,  an  offset  of  $666.66,  part  of  a  sum  claimed  by  the  tenant 
to  be  due  him  of  $2,070,  made  up  of  $1,800,  the  cost  of  decorating,  and 
$270  damages  for  failure  to  deliver  possession  until  October  11,  1919, 
less  the  sum  of  $333.33  allowed  as  in  payment  of  the  November  rent. 
The  learned  trial  justice  took  the  case  from  the  jury  by  directing  a  ver- 
dict for  the  plaintiff,  and  made  a  final  order  of  dispossession  for  non- 
payment of  *'the  rent,"  which  manifestly  means  $666.66,  the  rent  for 
December,  1919,  and  January,  1920,  alleged  in  the  petition  to  be  due 
and  unpaid. 

[1-4]  I  think  the  court  was  clearly  right  in  respect  of  the  January 
rent,  but  wrong  in  respect  of  the  December  rent.  It  seems  to  me  to  be 
very  plain  that,  when  the  covenant  was  performed  by  the  tenant  for 
the  landlord,  it  ceased  to  exist  as  a  covenant.  The  breach  and  the  vi- 
carious performance  having  occurred  before  the  conveyance  to  this 
landlord,  the  covenant  thereafter  had  no  binding  effect  as  covenant, 
but  served  merely  as  the  basis  of  an  action  for  <£mages  for  the  prior 
breach.  Grescot  v.  Green,  1  Salk.  199 ;  Coffin  v.  Talman,  8  N.  Y.  465'; 
Day  V,  Swackhamer,  2  Hilt.  4;  Hurley  v.  Brown,  44  App.  Div.  480,  60 
N.  Y.  Supp.  846;  Mann  v.  Munch  Brewery,  225  N.  Y.  189,  121  N.  E. 
746;  Columbia  University  v.  Rathbone,  227  N.  Y.  560,  124  N.  E.  902; 
Jones,  Landlord  and  Tenant  (1906)  §  334;  Tiffany,  Landlord  and  Ten- 
ant (1910)  pp.  899,  900,  971;  iS  Corpus  Juris,  1241;  Dananberg  v. 
Reinheimer,  24  Misc.  Rep.  712,  53  N.  Y.  Supp.  794.  The  right  of 
this  landlord  to  the  December  rent  rests  upon  the  assignment  to  it 
of  the  right  to  claim  that  rent,  and  not  upon  the  right  to  demand  the 
payment  of  rent  as  rent.  Rent,  technically  speaking,  is  payable  only  to 
one  who  is  landlord  at  the  time  the  rent  becomes  payable,  and  an  assign- 
ment of  the  right  to  claim  the  rent  transfers  a  mere  chose  in  action. 
Huerstel  v.  Lorillard,  29  N.  Y.  Super.  Ct.  260.  That  rule  of  the  com- 
mon law  was  enacted  into  statutory  form  by  section  2674,  C.  C.  P., 
which  provides  that : 

"All  rents  reserved  on  any  lease    •    *    *    shall  be  apportioned  so  that 

*  *  *  on  the  determination  by  any  other  means  of  the  interest  of  any  such 
person,  he  ♦  ♦  •  shall  be  entitled  to  a  proportion  of  said  rents  •  •  • 
according  to  the  time  which  shall  have  elapsed  from  the  ♦  ♦  •  last 
period  of  payment  thereof,    *    *    *    but  the  persons  liable  to  pay  rents 

•  •  ♦  shall  not  be  resorted  to  for  such  apportioned  parts,  but  the  entire 
rents  of  which  such  apportioned  parts  form  parts,  must  be  collected  and  re- 
covered by  the  person  •  ♦  ♦  who,  but  for  this  section  •  •  ♦  would 
have  been  entitled  to  the  entire  rents.** 

it  would  be  difficult  to  state  more  clearlv  that  a  grantee  of  land,  as 
grantee,  takes  no  cause  of  action  against  the  tenants  in  at  the  time  of 
the  grant  for  any  rent  then  past  due.  The  plaintiff,  as  a  mere  as- 
signee of  rent,  could  not,  of  course,  bring  dispossess  proceedings.  It  is 
equally  plain  that  it  could  not,  as  a  grantee  taking  after  the  rent  became 
due,  dispossess  for  a  breach  prior  to  the  grant.  Are,  then,  these  two 
complete  disabilities,  when  joined  together,  to  be  held  to  create  an 
ability,  and  thus  in  effect  date  back  the  time  of  the  plaintiff's  acquire- 
ment of  the  status  of  landlord?  That  would  be  reaching  an  anomalous 
result,  and  only  by  straining.  It  is  true  that  in  the  only  case  I  have 
found  in  which  the  question  was  presented,  an  unreported  decision  by 
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McAdam,  J.,  when  he  was  on  the  bench  of  the  Marine  Court  (see 
McAdam,  Landlord  and  Tenant  [1910  Ed,]  vol.  3,  p.  14),  that  learned 
authority  on  the  law  of  Landlord  and  Tenant  did  reach  the  conclusion 
urged  by  the  landlord  here.  But  his  reasoning  is  not  stated,  and  it  is 
very  evident  that  he  overlooked  section  2674,  C.  C.  P.  In  any  event, 
I  am  unable  to  concur  in  the  view  he  took. 

[6]  The  reference  in  section  223,  Real  Property  Law  (Consol. 
Laws,  c.  50),  to  assignees  of  rents,  was  to  assignees  of  rents  accruing 
after  the  grants  therein  referred  to.  Not  only  does  that  sufficiently 
appear  from  the  act  itself,  and  its  history  (see  Fowler's  Real  Property 
Law  [3d  Ed.]  p.  756  et  seq.),  but  a  different  construction  would  ren- 
der nugatory  the  provision  of  section  2674,  C.  C.  P.,  that  I  have  quoted. 
The  final  order  was  properly  made,  except  in  respect  of  the  amount  of 
rent  determined  therein  to  be  due.  As  the  tenant  may  redeem,  the  - 
final  order  should  be  amended,  so  as  to  fix  the  amount  due  for  rent  as 
$333.33  for  the  month  of  January,  1920. 

Final  order  reversed,  with  $30  costs  to  appellant  to  abide  the  event, 
and  new  trial  ordered,  unless  within  5  days  the  landlord  files  a  stipula- 
tion consenting  to  amend  the  final  order  by  inserting  after  the  word 
"rent"  the  words  "for  January,  1920,  to  the  amount  of  $333.33."  If 
the  stipulation  is  filed,  the  fitial  order  is  modified  in  accordance  with 
the  stipulation,  and,  as  modified,  affirmed,  with  $15  costs  to  the  land- 
lord, with  a  stay  of  the  warrant  for  5  days.    All  concur. 


SPARKS  T.  B.  BROWN,  Inc. 

(Supreme  CJourt,  Appellate  Term,  First  Department.     November  6,  1920.) 

Sales  <&=»85 (2)— Contract  exempting  sellen  from  liability  iw  nondeUvery 
hdd  not  to  penuit  arbitrary  refusal  to  deliver.  i 

Sales  contract,  making  seUers  not  liable  for  default  or  delay  caused  by . 
contingency  beyond  control,  including  war  and  other  specified  contingen- 
cies, "and  any  other  contingency  affecting  seUers  or  such  suppliers  or 
manufacturers,  as  to  manufacture  or  supply  or  deliyery,  to  or  from  sell- 
ers," and  providing  that  "any  deUvery  not  made  for  any  reason  stated 
may  be  canceled  at  sellers*  option,"  held  to  excuse  delivery  only  where 
put  beyond  sellers*  power  by  act  of  God  or  otherwise,  and  not  to  empower , 
seUers  to  arbitrarily  refuse  to  deliver. 

Appeal  from  City  Court  of  New  York. 

Action  by  John  C.  Sparks  against  B.  Brown,  Incorporated.  Judg- 
ment dismissing  complaint  during  plaintiff's  case,  and  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Rabcnold  &  Scribner,  of  New  York  City  (Allan  R.  Campbell,  of  New 
York  City,  of  counsel),  for  appellant. 

David  Ray  Bernstein,  of  New  York  City  (Gilbert  Ray  Hawes,  of 
New  York  City,  of  counsel),  for  respondent, 
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DELEHANTY,  J.  The  parties  hereto  entered  into  a  written  agree- 
ment for  the  sale  and  delivery  of  a  quantity  of  caustic  soda ;  the  writ- 
ten instrument  covering  the  transaction,  among  other  things,  provid- 
ing: 

"Sellers  are  not  liable  for  any  default  or  delay  caused  by  any  contingency 
beyond  their  control,  or  the  control  of  their  supplier  or  manufacturer,  with 
whom  they  contract  to  cover  this  sale,  or  the  manufacturer  who  Is  to  furnish 
these  goods,  preventing  or  interfering  with  sellers  making  deUvery,  including 
war,  restraints  affecting  shipping  or  credit,  strike,  lockout,  accident,  nonarriv- 
al  or  delay  of  steamer  or  carrier,  floods,  droughts,  short  or  reduced  supply 
of  fuel  or  raw  material,  or  excessive  cost  thereof,  or  of  production  over 
contract  basis,  and  any  other  contingency  affecting  sellers  or  such  sappUers 
or  manufacturers,  as  to  manufacture  or  supply  or  delivery,  to  or  from  sell- 
ers; subject  also  to  force  majeure  conditions  in  contract  of  such  suppliers 
or  manufacturers.  Sellers  may  deliver  ratably  with  reference  to  all  their 
customers  and  also  their  contracts  with  suppliers  or  manufacturers.  Any 
delivery  not  made  for  any  reason  stated  may  be  canceled  at  sellers'  option." 

Defendant  defaulted  upon  its  deliveries,  whereupon  suit  was  in- 
stituted by  the  vendee  to  recover  damages.  At  the  trial  judgment  was 
awarded  dismissing  tlie  complaint,  on  the  ground  that  the  contract  was 
lacking  in  mutuality.  It  is  obvious  from  the  context  of  the  agreement 
that  the  clause,  "Any  delivery  not  made  for  any  reason  stated  may 
be  canceled  at  sellers*  option,"  refers  to  any  reason  stated  in  the  in- 
strument. It  is  likewise  plain  that  the  provision,  "And  any  other  con- 
tingency affecting  sellers  or  such  suppliers  or  manufacturers,  as  to 
manufacture  or  supply  or  delivery,  to  or  from  sellers,"  was  not  intend- 
ed to  expand  the  grounds  upon  which  the  vendor  escaped  liability. 
Such  clause,  it  seems,  to  me,  only  relieves  the  defendant  in  case  it  is 
unable  to  make  deliveries.  As  the  court  said  in  Meade  v.  Poppenberg, 
167  App.  Div.  414,  153  N,  Y.  Supp.  182,  this  did  not  mean  that  the 
defendant  could  arbitrarily  refuse  to  deliver,  but  clearly  intended  to 
cover  only  those  causes  where,  by  act  of  God  or  otherwise,  delivery  was 
put  beyond  defendant's  power. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(103  App.  Dlv.  672) 

PRENTISS  V.  GREENE  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    November  5,  1920.) 

1.  Corporations    ^^670(2) — Attachment    acainst   foreign    corporation    ex- 
pnessly  authorized. 

Code  Civ.  Proc.  i  636,  snbd.  2,  expressly  authorizes  attachment  against 
a  foreign  corporation,  and  such  a  corporation  is  not  immune  from  at- 
tachment because  duly  authorized  to  transact  business  in  New  York;  a 
corporation  having  but  one  domicile,  which  is  In  the  sovereignty  under 
which  it  Is  incorporated. 

Z.  Damages  ^=»6— Jury  may  award  for  breach  of  contract,  despite  uncertain- 
ty as  to  amount. 

Where  it  is  certain  that  damages  have  resulted  from  a  breach  of  con- 
tract, and  the  only  uncertainty  is  the  amount,  the  Jury,  on  the  best  evi- 

^=9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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dence  of  which  the  ease  la  susceptible,  may  detennlxie  and  award 
damages. 

3.  AttachmeDt  ^s»107-- Plaiiitiff  held  not  to  have  shown  dtoiages  with  suffi- 

dent  certainty  to  warrant  attachment. 

Underwriter  of  stock  issue  of  defendant,  who  was  to  sell  the  same 
and  receiye  stock  in  a  reorganized  company  for  his  services,  held  not  to 
have  shown  with  suflBcient  certainty  thajt  he  was  entitled  to  recover  the 
amount  of  damages  for  breach  of  contract  demanded  by  him  to  entitle 
him  to  warrant  of  attachment,  under  Code  Civ.  Proc.  §  636. 

4.  Damages  "ds^e— Unliquidated  damages  for  breach  of  eontniet  must  be  cer- 

tain and  deflidte. 

Unliquidated  damages  recoverable  for  breach  of  contract  must  be 
/  reasonably  certain  and  definite  in  amount,  and  not  speculative,  or 
.  problematical,  or  resting  on  conjecture. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mark  O.  Prentiss  against  Henry  V.  Greene  and  the  Hen- 
ry V.  Greene  Company.  From  an  order  denying  their  motion  to  vacate 
a  warrant  of  attachment,  defendants  appeal.  Order  reversed,  and  mo- 
tion to  vacate  granted. 

Defendants  appeal  from  an  order  denying  their  motion  to  vacate  a  warrant 
of  attachment.  The  warrant  of  attachment  is  for  $505,000,  and  the  ground 
upon  which  it  was  Issued  is  that  the  individual  defendant  is  a  nonresident  of 
this  state  and  that  the  defendant  company  is  a  foreign  corporation.  The 
motion  to  vacate  the  attachment  was  based  on  the  original  papers  on  which 
the  attachment  was  issued  and  on  an  affidavit  of  the  attorney  for  the  defend- 
ants, who  appeared  for  Uiem  specially  for  the  motion.  The  affidavit  con- 
sists of  an  argument  on  the  facts,  and  shows  that  the  attachment  had  been 
levied  on  property  of  the  defendant  corporation  at  16  different  places  where 
it  is  transacting  business  in  this  state,  and  that  it  duly  obtained  a  license  to 
do  business  in  the  state  prior  to  the  commencement  of  the  action.  The  warrant 
of  attachment  Is  based  on  the  summons  and  complaint  and  two  affidavits; 
one  made  by  the  attorney  for  the  plaintiff,  and  another  by  one  Waterhouse, 
The  complaint  contains  three  counts,  all  for  damages  for  breaches  of  a  con- 
tract in  wridng,  annexed  to  and  made  part  of  the  complaint  The  contract 
is  in  the  form  of  a  letter  written  by  the  defendant  Greene  to  the  plaintiff 
under  date  of  April  9, 1920,  which  purports  to  have  been  signed  at  the  bottom 
/  by  the  plaintiff  below  the  signature  of  Greene.  The  letter  refers  to  a  con- 
versation between  the  writer  and  the  plaintiff  and  Messrs.  Henry  and  Kinney 
on  that  date  In  relation  to  a  proposed  financing  by  the  defendant  company  of 
the  capital  stock  of  the  United  States  Clearing  House  of  Foreign  Credits,  In^ 
corporated,  or  any  other  name  of  the  corporation  in  the  future.  It  states  in 
substance : 

That  the  understanding  of  the  writer  is  that  the  plaintiff  owned  and  con- 
trolled practically  all  of  the  capital  stock,  to  the  extent  of  approximately 
$1,000,000, .  of  said  corporation,  and  that  the  company  was  being  organized 
under  the  laws  of  New  Tork;  that  the  plaintiff  was  desirous  of  making  a 
contract  with  the  defendant  company  to  sell  all  of  the  preferred  capital  stock 
*by  an  additional  capitalization  of  $4,000,000  of  preferred  stock  and  102,500 
shares  of  common  stock  of  no  par  value;  that  the  plaintiff  would  upon  re- 
quest amend  the  records  of  the  incorporation  of  the  company,  so  that  its 
name  would  be  as  might  later  be  decided  on,  and  permit  Ihe  issuance  of 
$4,000,000  additional  preferred  7  per  cent,  cumulative  participating  stock, 
of  ihe  par  value  of  $100  per  share,  and  the  additional  102,500  shares  of  com- 
mon stock,  of  no  par  value ;  that  the  plaintiff  agreed  to  furnish  a  board  of 
directors  of  not  less  than  12  men  of  recognized  financial  standing,  who  would 
be  mutually  satisfactory  to  the  plaintiff  and  to  the  writer,  and  that  the 
plaintiff  was  to  furnish  the  writer  with  additional  data  as  may  seem  neces- 
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sary  and  proper  to  enable  him  to  be  fully  advised  of  all  the  conditions  neces< 
'sary  before  making  financial  preparations  for  the  sale  of  the  stock;  that 
all  promotion  letters  were  to  receive  the  approval  of  the  plaintiff;  that  un- 
der these  conditions  the  writer  was  willing  to  undertake  the  sale  of  the  en- 
tire $5,000,000  of  preferred  stock  and  50,000  shares  of  common  stock  of  no 
par  value,  on  a  basis  to  net  the  corporation  a  total  sum  of  $4,750,000,  and 
that  the  preferred  stock  was  to  be  sold  on  a  basis  of  112  per  cent,  of  its  par 
value  and  that  the  writer  was  willing  to  proceed  at  once  and  work  harmoni- 
ously with  the  plaintiff  in  all  these  matters,  to  the  end  that,  as  soon  as  the 
plaintiff  fulfilled  the  conditions  specified,  the  writer  would  begin  the  sale  of 
the  stock,  and  that  after  the  subscriptions  for  the  stock  were  paid  by  the 
clients  of  the  writer  he  would  remit  to  the  plaintiff  $95  on  every  share  of 
preferred  stock,  with  one  share  of  the  common  stock  to  be  issued  in  the 
name  of  the  subscriber  and  to  be  registered  and  transferred  at  such  bank  as 
the  plaintiff  might  appoint;  that  all  legal  details  in  connection  with  the 
present  corporation  and  its  future  affairs  were  to  be  performed  by  counsel 
selected  jointly  by  the  plaintiff  and  the  writer ;  that  in  connection  with  this 
underwriting  of  the  stock  "we  will  cause  to  be  subscribed  the  entire  issue 
within  5  months  after  all  incorporation  papers,  agreements  with  board  of  di- 
rectors, etc.,  have  been  finalized,  said  subscription  agreements  to  be  received 
on  an  agreement  certificate  similar  to  that  which  we  are  now  using  in 
soliciting  subscriptions  for  the  First  People's  Trust,  a  copy  of  which  is 
hereto  annexed" ;  that  it  was  further  understood  that  the  stock  would  be  sold 
partly  on  a  cash  basis,  but  mostly  on  a  20  monthly  installment  basis,  and 
that  while  it  was  understood  that  "we"  agree  to  dispose  of  and  to  cause  to 
be  subscribed  the  entire  issue  within  the  period  of  5  months,  it  was  also 
understood  that  a  small  percentage  of  the  subscribers  would  fail  to  complete 
payments,  and  that  in  such  cases  "we"  agree  to  resell  the  stock,  and  that 
the  5-month  i)eriod  was  not  to  apply  to  such  resales;  that  as  soon  as  the 
plaintiff  fulfilled  the  conditions  to  be  performed  by  him  the  writer  would 
furnish  subscriptions  that  would  net  the  plaintiff  at  least  $50,000  during  the 
ensuing  30  days,  $100,000  during  the  next  30  days,  and  $150,000  during  the 
third  30  days,  until  the  whole  amount  has  been  fully  subscribed  and  the  pro- 
ceeds turned  over  in  cash  to  the  corporation ;  that  if  these  statements  were 
satisfactory  to  the  plaintiff  "as  to  the  fundamental  parts  involved  in  the 
purpose  of  the  transaction,"  the  writer  would  be  glad  to  have  the  plaintiff 
affix  his  signature  to  the  letter  as  the  writer  had  done. 

It  is  alleged  in  the  first  count  of  the  complaint  that  the  defendant  Greene 
wrote  the  letter  and  made  the  contract  for  himself  and  as  president  and  in 
behalf  of  the  defendant  company;  that  no  time  was  specified  within 
which  the  agreement  was  to  be  performed,  and  that  thereafter  the  time  for 
performance  was  extended  by  mutual  consent  of  the  plaintiff  and  the  defend- 
ants, without  definite  limitations ;  that  after  making  the  contract  the  plaintiff 
entered  upon  performance  of  the  conditions  to  be  performed  by  him  and  upon 
the  work  of  providing  a  board  of  directors  for  the  corporation,  and  that 
while  so  engaged  in  the  performance  of  the  contract,  and  within  a  reasonable 
time  after  it  was  made,  and  before  the  time  for  performance  as  extended  ex- 
pired, and  without  prior  notice  to  plaintiff,  defendants,  on  or  about  the  23d 
day  of  June,  1920,  wholly  repudiated  the  contract  and  absolutely  refused  to 
perform  it;  that  the  plaintiff  accepted  said  repudiation  and  refusal  to  per- 
form as  a  final  breach  and  termination  of  the  contract,  and  by  reason  of  the 
breach  of  the  contract  by  the  defendants  and  their  refusal  to  perform  the 
plaintiff  has  been  damaged,  in  the  sum  of  $505,000.  The  second  count  al- 
leges, by  reference,  all  of  the  allegations  of  the  first  count,  and  further  that 
the  plaintiff  duly  performed  all  of  the  conditions  of  the  contract  on  his  part 
to  be  performed,  and  that  on  the  23d  day  of  June,  1920,  defendants  wholly 
repudiated  and  absolutely  refused  to  perform  the  contract.  The  third  count 
realleges,  by  reference,  all  of  the  material  allegations  of  the  preceding  counts, 
and  further  alleges  that  the  plaintiff  duly  performed  the  conditions  on  his  part 
to  be  performed,  excepting  such  as  were  waived  by  the  defendants,  and  that 
Qie  defendants  influenced,  persuaded,  and  procured  certain  persons  who  had 
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consented  to  serve  as  directors  of  the  company,  and  whom  they  had  accepted 
as  satisfactory,  to  withdraw  their  consents  to  serve  as  directors,  and  deliber- 
ately interfered  with  and  impeded  the  plaintlll  in  the  work  of  securing  a 
board  of  directors  of  the  company,  and  caused  their  attorney  to  withhold 
final  approval  of  the  proposed  papers  for  the  reorganization  of  the  company. 
Judgment  is  demanded  for  $505,000,  with  interest  from  June  23,  1920,  and 
costs. 

The  affidavit  of  the  attorney  for  the  plaintiff  sets  forth  the  negotiations  be- 
tween the  parties  and  the  making  of  the  contract;  that  thereafter  the  plain- 
til!f  procured  the  consent  of  11  individuals  to  serve  as  directors,  and  they 
were  approved  by  the  defendant  Greene,  acting  for  himself  and  the  defendant 
corporation,  as  satisfactory,  and  thereafter  the  defendant  Oremie,  acting  for 
both  defendants,  influenced  and  persuaded  4  of  the  proposed  directors  to 
withdraw  their  consents  to  act  as  directors,  and  induced  and  persuaded  them 
not  to  serve,  an<^  to  become  directors  of  another  similar  corporation,  the 
stock  of  which  was  being  underwritten  by  the  defendants;  that  thereafter 
the  defendants  agreed  to  live  up  to  the  contract,  and  requested  the  plaintiff 
to  procure  certain  other  persons  as  directors,  in  place  of  those  who  had  with- 
drawn their  consents  to  serve;  that  plaintiff  thereupon  secured  consents  of 
certain  others  to  serve  as  directors,  and  that  while  plaintiff  was  so  engaged, 
and  without  notice  to  him,  or  fixing  any  time  within  which  plaintiff  was  re- 
quired to  complete  the  board  of  directors  and  to  perform  the  agreement  on 
his  part,  the  defendant  prote  the  plaintiff,  under  date  of  June  25,  1920,  that 
the  proposed  board  of  directors  secured  by  the  plaintiff  was  not  satisfactory, 
and  that  the  defendants  would  not  perform  the  contract,  and  the  plaintiff  ac- 
cepted the  repudiation  and  refusal  to  perform  as  a  definite  and  final  breach 
of  the  contract;  that  in  or  about  the  middle  of  May,  1920,  plaintiff  caused  to 
be  assigned  to  himself,  and  had  thereafter  and  until  June  25,  1920,  in  his 
possession  and  under  his  control,  all  of  the  outstanding  stock  of  the  United 
States  Clearing  House  of  Foreign  Credits,  Incorporated,  duly  indorsed,  and 
was  willing,  able,  and  offered  to  use  the  same  in  such  manner  as  to  cause  the 
company  to  take  such  action  for  a  reorganization  or  the  enlargement  of  the 
capitalization  as  the  defendants'  attorney  should  approve,  to  accomplish  the 
.purposes  of  the  contract,  and  caused  his  attorney  to  prepare  such  legal  papers 
as  would  accomplish  the  purposes  as  outlined  in  the  agreement  and  to  alter 
and  modify  said  papers  and  plans  in  form  and  in  substance  to  accord  with  all 
of  the  suggestions  of  the  attorney  for  the  defendants,  to  whom  such  papers 
were  duly  submitted,  but  that  the  attorney  for  tfie  defendants  repeatedly  de- 
layed formal  approval  of  same,  and  instructed  plaintifil's  attorney  to  post- 
pone such  proposed  corporate  action,  and  that  the  postponement  so  occasioned 
continued  until  the  time  of  said  repudiation  and  refusal  by  the  defendants  to 
perform  the  contract;  that  the  plaintiff  was  ready,  willing,  and  able  at  all 
times  to  perform  all  of  the  conditions  and  agreements  of  the  contract  to  be 
performed  by  him;  that  the  reasonable  market  or  sale  value  of  all  of  the 
outstanding  stock  of  the  United  States  Clearing  House  of  Foreign  Credits,  In- 
corporated, on  June  23,  1920,  was  not  in  excess  of  $20,000 ;  that  the  plaintiff 
was  to  receive  52,500  shares  without  par  value  of  the  common  stock  of  the 
company  when  reorganized;  that  the  reasonable  value  of  52,500  shares  upon 
the  subscription  and  payment  to  the  company  of  the  purchase  price  of  the 
full  issue  of  preferred  stock  and  the  remaining  50,000  shares  of  common 
stock,  in  an  amount  to  net  the  company  $4,750,000  as  provided  in  the  con- 
tract, would  have  been  in  excess  of  $525,000,  and  that  "said  sum  of  $505,000" 
is  due  to  the  plaintiff  over  and  above  all  counterclaims  known  to  him  and 
that  the  defendants  are  jointly  indebted  to  him  in  that  amount. 

The  aflidavit  of  Waterhouse  shows  that  for  9  years  he  has  been  engaged  in 
buying  and  selling  stocks  of  the  corporation  not  listed  on  the  New  York  Stock 
Exchange,  and  that  in  his  opinion  the  52,500  shares  of  the  common  stock, 
which  the  plaintiff  was  to  receive  if  the  other  stock  was  sold  on  a  basis  to 
net  the  company  $4,750,000,  would  be  fairly  worth  and  would  be  salable  for 
$10  per  share,  or  $525,000  in  all,  and  that  in  estimating  said  value  he  h&s 
considered  that,  apart  from  an  established  earning  power  of  the  enterprise, 
184  N.Y.S.— 36 
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which  he  assumed  to  be  yet  unproyen,  thejcontroUing  Interest  In  the  company, 
wit^  a  cash  capital  of  $4J50.000,  would  be  worth  in  excess  of  10  per  cent, 
of  the  capital  so  controlled  by  the  Toting  power  of  the  plaintiff's  majority 
ownership  of  the  common  stock,  and  that  he  has  read  the  certificate  of  in- 
corporation and  the  proposed  reorganization  or  charter  thereof  prepared  for 
the  purpose  of  reorganization  of  or  reincorporating  said  corporation,  and  is 
familiar  with  similar  enterprises  and  with  the  earning  power  of  money  used 
therein,  and  is  of  the  opinion  that  the  use  and  control  of  $4,750,000  in  cash 
in  such  an  enterprise  through  the  ownership  of  the  majority  of  the  voting  stock 
of  the  company  having  such  sum  in  its  treasury  would  be  an  asset  and  prop- 
erty of  great  value,  and  that  in  his  opinion  the  earning  power  of  said  sum 
of  money  in  such  an  enterprise,  over  and  above  the  fixed  dividend  on  the  pre- 
ferred stock,  could  not  well  be  less  than  5  per  cent,  on  the  capital  employed, 
and  that  plaintiff's  stock  would  not  have  been  worth  less  than  $10  per  share. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

Joseph  Dannenberg,  of  New  York  City,  for  appellants. 
Alley,  Lee  &  Voorhees,  of  New  York  City  (Joseph  Day  Lee,  of  New 
York  City,  of  counsel),  for  respondent.  ^ 

LAUGHLIN,  J.  [1]  One  of  the  points  mafe  by  the  appellants  is 
that,  although  the  defendant  corporation  is  a  foreign  corporation,  it 
is  immune  from  attachment  for  the  reason  that  it  has  been  duly  au- 
thorized to  transact  business  here.  The  point  is  untenable,  for  by 
section  636,  subdivision  2,  of  the  Code  of  Civil  Procedure,  an  attach- 
ment against  a  foreign  corporation  is  expressly  authorized,  and  a  cor- 
poration has  but  ohe  domicile,  which  is  in  the  sovereignty  under  which 
it  is  incorporated.  Shepard  v.  Burleigh,  27  App.  Div.  99,  50  N.  Y. 
Supp.  135. 

[2-4]  Another  point  made  by  the  appellants  is  that  no  damages 
other  than  nominal  damages  are  shown,  and  that  we  deem  well  taken. 
Assuming,  without  deciding,  that  the  plaintiff  has  sufficiently  shown 
a  breach  of  contract,  he  has  not  shown  any  agreement  with  respect 
to  the  value  of  his  servnces,  or  any  basis  for  a  recovery  therefor  on 
a  quantum  meruit.  His  counsel  concedes  that  the  only  basis  shown 
for  a  recovery  of  damages  is  the  value  of  the  52,500  shares  of  the 
common  stock,  without  par  value,  in  the  company  to  be  reorganized 
or  incorporated,  which  he  claims  was  to  be  and  should  have  been 
issued  to  him.  He  does  not  even  show  that  the  existing  corporation, 
the  capital  stock  of  which  he  controlled  when  the  contract  was  made, 
and  which  he  has  since  acquired,  had  ever  transacted  any  business,  or 
that  it  or  the  corporation  to  be  organized  could  have  transacted  busi- 
ness profitably.  He  therefore  fails  to  show  that  it  is  certain  the  stock 
would  have  had  any  market  value.  It  is  doubtful  whether  the  facts 
shown  would  entitle  him  to  recover  more  than  nominal  damages,  with- 
in the  well-settled  rule  that,  where  it  is  certain  that  damages  have 
resulted  from  a  breach  of  a  contract  and  the  only  uncertainty  is  the 
amount,  the  jury,  on  the  best  evidence  of  which  the  case  is  susceptible, 
may  determine  and  award  damages.  Wooldridge  v.  Shea,  186  App. 
Div.  705,  175  N.  Y.  Supp.  130;  Cramer  v.  Grand  Rapids  Show  Case 
Co.,  223  N.  Y.  63,  119  N,  E.  227,  1  A.  L.  R.  154;  Industrial  &  General 
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Trust  Co.  V.  Tod,  180  N.  Y.  215,  73  N.  E.  7;  Dyer  v.  Rich,  1  Mete. 
(Mass.)  180;  Crichfield  v.  Julia,  147  Fed.  65,  17  C.  C.  A.  297;  Sis- 
tare' v.  Olcott,  15  N.  Y.  St.  kep.  24& 

We  do  not,  however,  express  an  opinion  as  to  whether  the  plain- 
tiff may  be  entitled  to  have  a  jury  award  substantial  damages,  for  the 
point  we  have  to  decide  is  not  with  respect  to  his  common-law  right 
to  recover  damages,  but  whether  he  has  presented  evidence  of  damages 
of  suflScient  certainty  and  definiteness  to  entitle  him  to  ,the  warrant  of 
attachment  for  the  amount  in  which  it  has  been  issued,  or  for  a  lesser 
amount  to  which  it  might  be  reduced.  A  warrant  of  attachment  is  not 
a  common-law  right,  but  is  a  statutory  provisional  remedy,  and  au- 
thorizes the  taking  of  property  before  judgment,  and  where,  as  here,  it 
is  sought  upon  an  unliqttidated  claim,  it  must  clearly  appear  by  prima 
facie  evidence  at  least  that  the  plaintiff  is  entitled  to  recover  the  amount 
of  damages  which  he  (demands.  Code  of  Civil  Procedure,  §  636;  Dela- 
field  V.  Armsby,  62  App.  Div.  262,  71  N.  Y.  Supp.  14;  Barbrick  v. 
Carrero,  184  App.  Div.  160,  171  N.  Y.  Supp.  447;  Cahnon  Asbestos, 
etc..  Works  v.  Asbest-und-Gummiwerke,  141  App.  Div.  198,  126  N.  Y. 
Supp.  120;  Southwell  v.  Kingsland,  85  App.  Div.  384,  83  N.  Y.  Supp. 
356;  Cbazy  Marble  Co.  v.  Deely,  88  App.  Div.  15D,  84  N.  Y.  Supp.  . 
396;  James  v.  Signell,  60  App.  Div.  75,  69  N.  Y.  Supp.  680;  Haskell 
V.  Osbom,  33  App.  Div,  127,  53  N.  Y.  Supp.  361.  See,  also.  Fine 
V.  Lyons  (Sup.)  141  N.  Y.  Supp.  294;  "Farquhar  v.  Wisconsin  Con- 
densed Milk  Co.,  30  Misc.  Rep.  270,  62  N.  Y,  Supp.  305;  Mallon 
V.  Rothschild,  38  Misc.  Rep.  8,  76  N.  Y.  Supp.  710;  Story  v.  Arthur, 
35  Misc.  Rep.  244,  71  N.  Y.  Supp.  776. 

In  the  case  at  bar,  not  only  is  the  claim  unliquidated,  but  there  is  no 
basis  for  any  damages,  excepting  opinion  evidence,  which  is  uncertain 
and  problematical,  and  utx)n  which  a  jury  niight  award  only  nominal 
damages,  and  yet  the  warrant  of  attachment  is  for  the  amount  which 
the  affiant,  Waterhouse,  thinks  would  be  the  value  of  the  stock,  and 
his  affidavit  shows  that  his  opinion  is  a  mere  conjecture,  based  upon 
no  fact  tending  to  sustain  it.  It  is  well  settled  in  tJiis  jurisdiction  that 
the  imliquidated  damages  recoverable  for  a  breach  of  contract  must 
be  reasonably  certain  and  definite  in  amount,  and  not  speculative  or 
problematical,  or  resting  on  conjecture.  Cramer  v.  Grand  Rapids 
Show  Case  Co.,  supra;  Bobrick  v.  Mackenzie  (First  Dept.  July,  1920) 
192  App.  Div.  594,  183  N.  Y.  Supp.  208;  Broadway  Photo-Play  Co. 
V.  Worid  Film  Co.,  225  N.  Y.  109,  121  N.  E.  756;  Witherbee  v. 
Meyer,  155  N.  Y.  449,  50  N.  E.  58;  Maurer  v.  Grimm,  84  App.  Div. 
575,  82  N.  Y.  Supp.  760.  As  already  observed,  it  is  even  more 
important  tiiat  the  damages  should  be  shown  with  reasonable  certain- 
ty, to  justify  the  taking  of  the  defendant's  property  in  advance  of  an 
adjudication.  We  are  of  opinion  that  the  plaintiff  has  not  shown  that 
the  stock  which  he  claims  should  have  been  issued  to  him  would  have 
had  any  substantial  market  value. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  vacate  granted,  with  $10  costs.  All  con- 
cur. 
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W.  J.  CROUCH  CO^  Inc^  t.  FARBELL. 

(Supreme  Court,  Appellate  Term,  First  Department     November  5,  1920.) 

1.  Principal  and  agent  ^=»124(2)— Cmploy^  held  not  to  have  authority  as  a 

matter  of  law  to  vary  employer's  eontmct. 

An  employ^,'  who  was  assistant  manager  of  a  particular  department  of 
employer's  business,  or  who  was  employed  to  assist  manager  of  such  de- 
partment, did  not  as  a  matter  of  law  Have  authority  to  vary  a  written  con- 
tract entered  into  by  employer,  as  to  method  of  delivery  of  goods  to  em- 
ployer. 

2.  Principal  and  agent  <&==>101(1)— Employ^  not  authorized  to  modify  con* 

tract  as  to  delivery  of  goods. 

That  employer  knew  that  employ^  made  a  change  in  the  terms  of  third 
party's  contract  with  employer  as  to  terms  of  payment  for  goods  did  not 
show  that  employer  authorized  or  held  employ^  out  as  authorized  to 
change  the  terms  of  a  written  contract  as  to  method  of  delivery  of  goods 
ordered  by  employer. 

3.  Evidence  <e=»584(l)»Sdntil]a  of  evidence  not  Judicially  cognicable. 

A  scintilla  of  evidence  is  equivalent  to  no  evidence,  and  not  Judi- 
cially cognizable. 

4.  Frauds,  statute  of  <d=>131(l)— Written  contract  within  statute  cannot  be 

modified  by  paroL 

A  contract  required  to  be  in  writing  by  {he  statute  of  frauds  cannot  be 
modified  by  parol. 

5.  Principal  and  agent  ^=»137(1)— Buyer  not  estopped  to  deny  authority  of 

its  agent  to  modify  contract. 

Where  seller  found  it  impossible  to  carry  out  contract  according  to  ita 
terms  as  to  delivery  of  goods,  and  requested  a  modification,  buyer  was  not 
estopped  from  denying  authority  of  its  employ^  to  consent  to  such  modifi- 
cation. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  W.  J.  Crouch  Company,  Incorporated,  against  Wil- 
liam J.  Farrell.  Judgment  for  plaintiff  on  verdict  of  jury,  and  defend- 
ant appeals.    Reversed,  and  new  trial  ordered. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY.  and 
WAGNER,  JJ. 

Edward  S.  Clinch,  of  New  York  City,  for  appellant. 
Israel  N.  Thurman,  of  New  York  City  (Louis  S.  Posner  and  Copal 
Mintz,  both  of  New  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  This  action  was  brought  to  recover  the  purchase  price 
of  certain  goods  ordered  by  the  defendant  from  plaintiff  under  a  writ- 
ten agreement.    The  agreement  provided,  among  other  things  that— 

"All  documents  (including  an  original  ocean  bill  of  lading,  original  con- 
sular invoice,  etc.)  mentioned  above  must  be  in  our  possession  two  days  be- 
fore carrying  steamer  sails." 

Plaintiff  admits  that  this  provision,  which  was  an  integral  part  of 
the  agreement,  was  not  complied  with,  and  relies  upon  a  parol  modifi- 
cation of  the  contract,  made  by  its  agent  with  one  Canton,  an  employe 
of  the  defendant. 

^=»For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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[1]  I  confess  not  to  be  able  to  follow  plaintiff's  argument  that  the 
authority  of  Canton  to  make  any  such  modification  was  proved.  He 
was  employed  in  the  hardware  department  of  defendant's  business  for 
the  term  of  two  months  altogether.  Although  plaintiff  ffespondent's 
counsel  in  his  brief  says  that  he  was  "employed  by  defendant  Farrell 
as  one  of  his  assistant  managers,"  the  testimony  at  the  point  cited  in 
support  of  this  claim  is  that  he  was  employed  not  by  defendant,  but  by 
defendant's  manager,  and  that  "he  was  merely  assisting  the  manager  of 
the  hardware  department."  But  whether  he  was  merely  assisting  the 
manager,  or  was  an  assistant  manager  in  the  hardware  department,  nei- 
ther term  implies  as  matter  of  law  or  fact  authority  to  vary  a  written 
contract  made  by  the  defendant. 

The  respondent  evidently  appreciated  this  difficulty  at  the  trial,  for 
he  sought  to  prove  a  course  of  dealing  for  the  purpose  of  showing, 
probably,  that  Canton  had  sufficient  authority,  or  that  defendant  had 
held  him  out  as  having  such  authority,  and  was  thereby  estopped  to 
deny  it.  For  this  purpose  another  employe  of  defendant  was  permit- 
ted to  testif>  that  on  a  previous  occasion  he  had  had  a  transaction 
with  the  defendant,  and  that  he  had  discussed  with  Canton  "arrange- 
ments for  shipments,  payments,  and  the  like."  This  answer  the  wit- 
ness, however,  thereafter  modified,  by  saying  that  he  had  discussed 
with  Canton  only  the  question  of  pa)nnents  under  written  contracts. 
In  answer  to  a  leading  question,  he  replied: 

That  the  ''terms  of  payment  were  changed,  and  payment  actuaUy  made  by 
the  witness,  and  accepted  6y  the  defendant,  in  accordance  with  the  changes." 

After  much  sparring  between  counsel  as  to  the  propriety  of  these 
questions,  the  witness  finally  answered : 

"In  one  instance  we  had  an  invoice  which  we  were  ready  to  ship  them 
[defendant]  ready  for  payment,  and  on  calling  and  telling  th«n  we  were 
about  to  present  the  document,"  Mr.  Canton  "advised  that  they  were  not 
willing  to  pay,  ♦  ♦  ♦  because  they  were  not  recelTlng  anything  out  of 
the  transaction,  and  he  Insisted  we  should  allow  him  an  additional  2  per  cent, 
above  the  terms  of  our  Invoice  before  they  would  pay  the  Invoice." 

[2,8]  Ultimately  an  allowance  of  1  per  cent,  was  made.  There  is 
not  the  slightest  suggestion,  or  even  hint,  in  the  evidence  that  defend- 
ant knew  anything  about  this  transaction,  whatever  it  was,  and  it  is 
quite  apparent  that,  even  if  defendant  knew  about  it,  it  was  far  from 
either  authorizing,  or  holding  out  as  authorized,  Mr.  Canton  to  change 
the  terms  of  a  written  agreement  in  respect  of  the  method  of  delivery 
of  goods  ordered  by  the  defendant.  In  other  words,  I  do  not  think 
that  there  was  more  than  a  "scintilla"  of  evidence  of  Canton's  author- 
ity, and  that  is  equivalent  to  saying  that  there  was  no  evidence  judicial- 
ly cognizable.    Matter  of  Case,  214  N.  Y.  199,  203,  108  N.  E.  408. 

[4]  But,  even  if  by  a  forced  construction  we  might  assume  that 
there  was  sufficient  to  carry  to  the  jury  the  question  of  Canton's  au- 
thority, or  of  his  being  held  out  as  having  authority,  respondent  is  con- 
fronted with  what  to  my  mind  is  the  insuperable  objection  that  a  con- 
tract in  writing,  and  one  so  required  to  be  by  the  statute  of  frauds, 
cannot  in  this  state  be  modified  by  parol.  Hill  v.  B^ake,  97  N.  Y. 
216;  Clark  v.  Fey,  121  N.  Y.  470,  24  N.  E.  703;  and  other  authorities 
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cifcd  m  the  concurring  opinion  of  Cardozo,  J.,  in  Imperator  RJty.  Co. 
V.  TuU,  228  N.  Y.  447,  127  N.  E.  263;  Maddaloni  Olive  Oil  Co.  v. 
Aquino,  191  App.  Div.  51,  180  N.  Y.  Supp.  724. 

[5]  Respondent  urges,  however,  that  in  an  appropriate  case,  where 
the  adverse  party  has  acted  upon  some,  parol  request  or  suggestion,  the 
element  of  estoppel  may  prevent  the  requesting  party  from  denying  the 
validity  of  the  parol  modification  or  "waiver,"  as  it  is  sometimes  called 
— a  situation  exemplified  in  Thomson  v.  Poor,  147  N.  Y.  402,  42  N.  E. 
13.  In  the  instant  case,  however,  there  is  not  only  a  complete  absence 
of  evidence  from  which  we  can  infer  that  the  elements  of  estoppel 
were  present,  but,  as  I  read  the  record,  plaintiflF's  representative  asked 
Canton  to  be  allowed  to  ship  the  goods  via  New  Orleans,  because  there 
was  an  embargo  on  shipments  to  New  York  (from  which  port  it  would 
have  been  necessary  for  the  ship  to  sail  in  order  that  the  documents 
might  be  presented  to  defendant  as  provided  in  the  written  agreement). 
It  thus  appears  affirmatively,  not  that  plaintiff,  because  of  defendant's 
parol  request  or  consent,  abandoned  a  possible  course  called  for  by  the 
contract  and  adopted  another,  but  that  plaintiflF,  because  it  found  it 
impossible  to  carry  out  the  contract  according  to  its  terms,  requested  a 
modification  to  which  defendant  is  alleged  to  have  assented. 

I  know  of  no  case,  and  am  cited  by  respondent's  brief  to  none,  in 
which  a  parol  modification  of  a  written  contract  made  under  such  cir- 
cumstances was  held  to  be  binding  upon  the  defendant  upon  any  prin- 
ciple of  estoppel  or  its  equivalent. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


MOSKOWITZ  et  al.  ▼.  PREFERRED.  INVESTING  CO.,  Ine. 

(Supreme  Ck>urt,  Appellate  Division,  First  Department    November  12,  1920.) 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  Moskowitz  and  another  against  the  Preferred  In- 
vesting Company,  Incorporated.  From  a  judgment  for  plaintiffs,  en- 
tered on  the  verdict  of  a  jury,  and  from  an  order  denying  its  motion 
for  a  new  trial,  defendant  appeals.    Judgment  and  order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Clifford  C.  Roberts,  of  New  York  City  (Anthony  J.  Barrett,  of  New 
York  City,  of  counsel),  for  appellant. 

Edward  D.  Newman,  of  New  York  City  (Alexander  PfeiflFer,  of 
New  York  City,  of  counsel,  and  Edward  b.  Newman  and  Leonard 
Klein,  both  of  New  York  City,  on  the  brief),  for  respondents. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs.  Order 
filed. 

SMITH,  J.  (dissenting).  This  action  is  brought  by  commission  bro- 
kers to  recover  1  per  cent,  upon  the  value  of  property  exchanged  by 
the  defendant  with  a  third  party.    The  defendant  was  the  owner  or 
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had  an  interest  in  real  property  situated  on  the  southwest  corner  of  Post 
avenue  and  204th  street  in  the  borough  of  the  Bronx.  The  William  F. 
Kenny  Company,  a  domestic  corporation,  was  the  owner  or  had  in- 
terest in  various  real  properties  in  the  borough  of  the  Bronx  and  in 
securities,  consisting  of  bonds  and  mortgages  upon  various  real  proper- 
ties situated  in  the  boroughs  of  Manhattan  and  Brooklyn. 

In  the  complaint  it  is  alleged  that  the  defendant  employed  the  plain- 
tiffs as  brokers,  and  to  aid  and  assist  the  defendant  in  making  an 
exchange  of  its  said  property  for  the  real  property  and  bonds  and  mort- 
gages and  interests  in  bonds  and  mortgages  of  the  said  Kenny  Q)m- 
pany,  and  William  F.  Kenny,  the  president  of  said  corporation.  There- 
after, and  in  pursuance  of  said  employment,  the  plaintiffs  entered 
upon  their  work,  and  it  is  alleged  that  the  plaintiffs  induced  and  per- 
suaded the  said  William  F.  Kenny  Company,  and  William  F.  Kenny  to 
exchange  and  trade  said  real  property  and  bonds  and  mortgages  for  the 
property  of  the  defendant  upon  such  terms  as  might  be  agreed  upon  and 
acceptable  to  all  of  said  parties.  It  is  further  alleged  Siat  during  the 
course  of  the  negotiations  the  defendant  requested  the  plaintiffs  to 
cease  negotiations  in  connection  with  said  exchange  tmtil  advised  by 
defendant  to  continue  with  the  same,  in  consideration  of  which  the 
defendant  promised  and  agreed  to  and  with  the  plaintiffs  that  the  said 
defendant  would  continue  the  said  negotiations  with  the  said  Kenny 
Company,  and  promised  and  agreed  to  pay  the  plaintiffs  the  usual  and 
customary  brokerage  for  the  sale  and  exchange  oi,  real  property,  upon 
an  exchange  or  trade  being  effected  between  the  safd  defendant  and  the 
said  Kenny  Company.  It  is  further  alleged  that  in  consideration  of 
such  promise  and  agreement  the  plaintiffs  did  cease  to  further  con- 
duct said  negotiations,  and  did  cease  to  render  work,  labor,  and  serv- 
ices in  respect  thereof,  although  plaintiffs  were  at  all  times  ready  and 
willing  to  conduct  said  negotiations.  Thereafter  it  is  alleged  that  the 
defendant  did  effectuate  an  exchange  and  trade  of  its  respective  prop- 
erties with  the  said  William  F.  Kenny  Company  and  William  F.  Kenny, 
and  did  enter  into  a  contract  for  an  exchange  and  agreed  to  sell  to  the 
said  William  F.  Kenny  Company  the  said  property  for  the  sum  of 
$366,500,  in  exchange  and  trade  of  the  said  real  property  and  bonds 
and  mortgages  and  interest  in  bonds  and  mortgages  by  the  said  William 
F.  Kenny  Company  for  the  sum  of  $324,500,  making  a  difference  in 
the  values  of  the  respective  properties  of  the  defendant  and  of  the  said 
William  F.  Kenny  Company  of  $42,000,  which  said  sum  was  to  be 
paid  by  said  William  F.  Kenny  Company  on  the  closing  of  the  con- 
tract. It  is  further  alleged  that  said  exchange  and  trade  were  consum- 
mated and  the  instruments  delivered,  and  that  the  plaintiffs  perform- 
ed all  the  terms  and  covenants  of  the  agreement  on  their  part,  except 
that  they  ceased  to  conduct  negotiations  at  the  special  instance  and  re- 
quest of  the  defendant  as  hereinbefore  specificdly  set  forth,  but  that 
defendant  has  failed  and  refused  to  carry  out  the  provisions  of  the 
agreement  on  its  part  to  be  performed.  It  is  further  alleged  that  the 
customary  brokerage  upon  such  exchange  is  1  per  cent.,  and  that  the 
plaintiffs  are  entitled  to  $3,665,  as  I  per  cent,  upon  the  sum  of  $366,- 
500,  the  selling  price  of  the  defendant's  property. 
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This  complaint  is  amplified  by  a  bill  of  particulars,  which  states  the 
properties  which  the  said  Kenny  Company  agreed  to  exchange  with 
the  defendant  upon  the  inducement  and  procurement  of  the  plaintiffs ; 
but  this  exchange  was  not  made,  the  defendant  being  unwilling  to  agree 
to  the  proposition  which  the  plaintiffs  had  procured  from  the  Kenny 
Company.  Thereafter  it  appears  by  the  evidence  that  the  plaintiffs  did 
nothing  further  towards  consummating  any  exchange  of  properties  Be- 
tween the  defendant  and  the  Kenny  Company,  but  three  months  there- 
after, through  another  jM-oker,  the  defendant's  property  was  exchanged 
for  properties  of  the  Kenny  Company,  and  the  properties  of  the  Kenny 
Company  involved  in  this  exchange  were  not  the  properties  mentioned 
in  the  proposition  which  the  plaintiff  procured  to  be  made  by  the  Kenny 
Company,  with  the  exception  of  one  single  item.  The  exchange  hav- 
ing been  niade  for  entirely,  different  properties,  it  cannot  be  said  in  any 
sense  that  the  plaintiff  was  the  procuring  cause  of  the  exchange  of 
the  properties  finally  made.  In  fact,  the  charge  of  the  court  states 
plainly : 

"The  plaintiffs  are  not  suing  for  commissions.  They  do  not  claim  to  have 
earned  any  commission.  They  are  suing  for  the  breach  of  an  agreement  which 
they  say  was  made  on  behalf  of  this  defendant,  by  which,  if  they  would  do 
certain  things,  the  defendant  undertook  to  pay  them  a  commission  if  they 
put  through  a  trade.  The  sole  question  in  the  case  is :  Was  or  was  not  that 
agreement  made?" 

At  the  close  of  the  case  the  defendant  moved  for  a  dismissal  of  the 
complaint,  which  motion  was  deflied,  and  an  exception  was  taken. 

In  Miller  v.  Vining,  112  App.  Div.  304,  98  N.  Y.  Supp.  466,  the 
opinion  in  part  reads: 

"It  is  elementary  that  to  be  entitled  to  commissions  the  broker  must  be 
the  procuring  cause  of  the  sale,  and  if  his  efforts  fail  his  employer  is  not 
precluded  from  thereafter  negotiating  with  the  purchaser  introduced  by  him, 
even  on  the  same  terms,  without  being  obligated  to  pay  commissions.  The 
broker  takes  the  risk  of  bringing  the  minds  of  the  parties  together,  so  as  to 
effect  a  bargain,  and  if  he  fail  the  mere  fact  that  his  efforts  may  have  led  to 
subsequent  negotiations,  which  under  more  favorable  circumstances  have  re- 
sulted in  sale,  does  not  alone  entitle  him  to  a  commission  [citing  cases].'' 

The  exchange  finally  consummated  not  having  been  procured  by 
the  plaintiffs,  the  sole  remaining  question  is  as  to  the  liability  of  the 
defendant  upon  an  oral  promise  to  pay  the  commissions  upon  any  ex- 
change thereafter  consummated  on  condition  that  the  brokers  should 
refrain  from  further  negotiations.  The  question  is  an  important  one, 
because,  if  such  promise  creates  the  liability,  any  broker,  who  has 
failed  to  consummate  a  sale  or  an  exchange,  can,  by  swearing  to  such 
a  conversation,  present  a  question  of  fact  to  a  jury  which  would 
make  the  real  estate  owner  liable  to  commissions,  whether  or  not 
the  exchange  finally  consummated  may  have  been  made  through  other 
brokers  to  whom  he  has  paid  commissions.  Moreover,  any  number 
of  brokers,  who  had  any  part  in  introducing  the  parties  or  bringing 
the  parties  together,  may  render  the  real  estate  owner  liable  for  com- 
missions to  all  of  them  by  swearing  to  such  an  agreement  as  is  here 
sworn  to.  Of  course,  such  a  possible  contingency  cannot  affect  any 
established  rule  of  liability.     Nevertheless,  the  danger  of  its  abuse 
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should  render  the  court  most  cautious  in  establishing  such  a  rule  of 
liability,  unless*  compelled  by  well-settled  rules  of  law.  I  am  unable 
to  find  any  rule  of  law  upon  which  such  a  liability  can  here  be  pred- 
icated. 

The  proposition  procured  by  the  plaintiffs  from  the  Kenny  Com- 
pany was  rejected  by  the  defendant.  The  trial  court  undoubtedly 
agreed  and  apparently  correctly  held  that  the  defendant  at  that  time 
had  the  clear  legal  right  to  discharge  the  broker  and  attempt  further 
negotiations  through  other  brokers  to  effectuate  another  exchange  of 
different  property,  or  within  the  authority  cited,  to  itself  effectuate 
the  exchange  of  the  same  property.  It  is  claimed,  however,  that  the 
brokers  were  not  discharged,  but  were  simply  asked  to  discontinue 
further  negotiations,  that  the  defendant  might  itself  further  negotiate. 
This,  in  my  judgment,  was  equivalent  to  and  constitutes  in  legal  ef- 
fect a  discharge  of  said  brokers;  and  a  promise  to  pay  commissions 
upon  their  agreement  to  discontinue  further  negotiations,  which  the^f 
had  no  right  to  continue  without  the  approval  of  the  defendant,  can- 
not be  deemed  to  be  based  upon  any  legal  consideration  upon  which 
the  defendant  can  here  be  held  liable.  Meyer  v.  Improved  Property 
Holding  Co.,  137  App.  Div.  691,  122  N.  Y,  Supp.  296.  In  that  case 
Justice  Laughlin  says : 

"There  Is  no  allegation  or  proof  that  the  lease  was  taken  in  the  name  of 
Kurzrock  for  Seleznick,  except  as  it  is  alleged  that  he  was  to  have  and  did 
take  one  store  in  bad  faith,  and  with  a  Tiew  to  depriving  the  plaintiff  of  his 
commissions,  which  would  have  presented  another  question." 

In  this  case  there  is  no  such  question  presented,  either  by  the  plead- 
ings or  the  proof.  There  is  no  claim  of  bad  faith  to  prevent  the  plain- 
tiffs from  recovering  their  commission,  as  commissions  were  after- 
wards paid  to  another  broker  who  did  in  fact  effectuate  the  exchange, 
and  the  fact  that  the  exchange  finally  effectuated  consisted  of  prop- 
erties substantially  different  from  the  proposition  for  exchange  which 
was  procured  by  the  plaintiffs  would  seem  conclusively  to  negative 
bad  faith  on  the  part  of  the  defendant  in  directing  the  plaintiffs  to 
discontinue  further  negotiations. 

In  reaching  this  conclusion  I  have  not  overlooked  the  case  of  Wal- 
ton V.  Chesebrough,  reported  in  39  App.  Div.  665,  57  N.  Y.  Supp. 
687,  which  was  affirmed  upon  opinion  below  in  167  N.  Y.  606,  60  N. 
E.  1121.  In  that  case,  however,  the  court  submitted  to  the  jury,  and 
the  jury  found  that  the  plaintiff  was  the  procuring  cause  of  the  ex- 
change of  properties  made.  The  suit  was  brought  for  commissions 
upon  the  theory  that  the  plaintiff  was  the  procuring  cause  of  the  ex- 
change. The  exchange  was  made  of  substantially  the  same  properties 
which  the  broker  was  originally  employed  to  negotiate.  The  further 
negotiations,  which  resulted  in  the  final  consummation  of  the  exchange, 
were  made  by  the  defendant  himself  and  not  through  another  broker. 
The  case  was  decided  upon  the  state  of  facts  there  existing,  which 
very  materially  differ  from  the  facts  presented  by  this  record,  in  that 
it  is  not  here  claimed  that  the  plaintiffs  were  the  procuring  cause  of 
the  exchange  of  the  properties  actually  made.  The  statement  of  Judge 
O'Brien  in  that  opinion,  to  the  effect  that  the  direction  by  the  defend- 
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ant  to  the  broker  that  he  himself  would  conduct  further  negotiations 
was  a  sufficient  excuse  for  the  failure  of  the  broker  to  act  further,  must 
be  read  in  connection  with  the  peculiar  facts  of  that  case,  where,  up- 
on the  evidence,  it  might  well  have  been  held  that  the  broker  was 
the  procuring  cause  of  that  exchange.  Colvin  v.  Post  Mortgage  & 
Land  Co.,  225  N.  Y.  510,  122  N.  E.  454. 

The  Walton  Case  cited,  therefore,  upon  which  the  plaintiffs  rest 
their  right  to  recover,  is  not  an  authority  sustaining  the  plaintiffs' 
contention  in  the  case  at  bar. 

The  judgment  and  order  should  therefore  be  reversed,  with  costs, 
and  the  complaint  dismissed,  with  costs. 

GREENBAUM,  J.  (dissenting).  Defendant,  if  acting  in  good  faith, 
had  the  right  to  tenninate  plaintiff's  agency.  He  therefore  had  the 
right  to  tell  plaintiff  that  he  desired  him  to  discontinue  his  theretofore 
unsuccessful  efforts  to  bring  about  the  exchange  of  the  properties  for 
which  he  was  negotiating.  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y. 
378,  38  Am.  Rep.  441 ;  Donovan  v.  Weed,  182  N.  Y.  43,  74  N.  E.  563. 

It  would  seem  to  follow  that  the  alleged  promise  to  plaintiff,  made 
by  defendant  through  his  attorney,  that  he  would  be  paid  his  commis- 
sions in  case  defendant  successfully  negotiated  the  exchange,  was  with- 
out consideration. 

But,  assuming  that  such  a  promise  was  made,  based  upon  a  suffi- 
cient consideration,  it  appears  as  matter  of  fact  that  the  defendant 
never  succeeded  in  accomplishing  an  exchange  of  the  properties  as  to 
which  plaintiff  had  been  negotiating,  and  that  the  defendant's  proper- 
ty was  finally  sold  through  the  efforts  of  another  broker,  who  was 
paid  commissions,  and  hence  plaintiff  is  not  entitled  to  a  recovery. 

The  judgment  should  be  reversed. 


(193  App.  Div.  777) 

VILLEMIN  V.  BROWN. 

(Supreme  (3onrt,  Appellate  Division,  First  Department    November  12,  1920.) 

Libel  and  slander  ^=»7(1) — ^Tiie  word  "orook^  not  slanderous  per  Be,  as 
imputimr  crime. 

The  word  "crook"  is  not  slanderous  per  se,  as  imputing  an  indictable 
crime,  since  such  word  is  applied  to  many  persons  who  are  not  guUty 
of  crime. 

Dowling  and  Page,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Celine  Villemin  against  Margaret  Brown.  From  an  or- 
der granting  plaintiff's  motion  for  judgment  on  the  pleadings,  and 
overruling  her  demurrer  to  the  second  cause  of  action,  defendant 
appeals.  Order  reversed,  and  plaintiff's  motion  for  judgment  on  the 
pleadings  denied,  with  leave  to  plaintiff  to  amend  the  complaint. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

^spFor  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Frank  E.  Carstarphen,  of  New  York  City  (Charles  K.  Allen  and  , 
John  Hanson  Kennard,  both  of  New  York  Cfity,  on  the  brief),  for  ap- 
pellant. 

Ruf  us  M.  Overlander,  of  New  York  City  (John  Vernon  Bouvier,  Jr., 
of  New  York  City,  of  counsel),  for  respondent. 

SMITH,  J.  In  the  second  cause  of  action  plaintiff  complains  of  the 
defendant  for  having  falsely  uttered  in  the  hearing  of  third  parties,  of 
and  concerning  the  plaintiff,  "Madame  Villemin  (meaning  thereby  the 
plaintiff)  is  a  crook."  This  cause  of  action  further  alleges  that  such 
words  imputed  dishonesty  and  moral  turpitude  to  the  plaintiff,  which 
would  subject  her,  if  guilty,  to  imprisonment  for  the  crimes  of  ob- 
taining money  under  false  pretenses,  theft,  and  immorality,  and  that 
the  third  party  in  whose  presence  the  words  were  uttered  understood 
the  said  words  so  spoken  of  plaintiff  by  the  defendant  to  mean  that 
the  plaintiff  was  a  crook,  thief,  and  robber.  No  special  damages  are 
pleaded,  and  the  plaintiff  rests  her  claim  solely  upon  the  ground  that 
the  statement  was  slanderous  per  se. 

It  is  unnecessary  here  to  review  the  distinction  well  recognized  be- 
tween the  rules  which  govern  an  action  for  libel  and  an  action  for  slan- 
der. Many  words  written  might  be  libelous  per  se,  which  would  not 
be  slanderous  if  merely  spoken.  The  contention  here  is  that  the  word 
"crook"  is  slanderous  per  se,  because  it  imputes  an  indictable  crime. 
This  contention  is,  we  think,  unsupported  by  reason  or  authority* 
By  common  experience  we  know  that  the  word  "crook"  is  applied  to 
persons  who  are  not  guilty  of  crime.  In  tlie  Century  Dictionary  the 
word  is  defined  as : 

"A  dishonest  person;  one  who  Is  crooked  in  conduct;  a  tricky  or  under- 
hand schemer ;   a  thief  or  swindler.*' 

In  the  Oxford  Dictionary  "crooked,"  in  referring  to  the  quality  of 
a  person,  is  defined  as : 

"Deviating  from  rectitude  or  uprightness ;  not  straightforward ;  dishonest ; 
wrong ;    per,verfie." 

In  Kuhne  v.  Ahlers,  45  Misc.  Rep.  454,  92  N.  Y.  Supp.  41,  it  was 
held  that  to  call  one  a  swindler  was  not  slanderous  per  se.  Gaynor, 
J.,  Trial  Term.  The  same  is  held  in  Chase  ▼.  Whitlock,  3  Hill,  139, 
and  'Eisile  v.  Walther  (City  Ct.)  4  N.  Y.  Supp.  385.  In  Maclntyre 
V.  Fruchter,  148  N.  Y.  Supp.  786  (Tompkins,  J.,  Special  Term),  the 
court  said : 

'The  words,  a  *black  leg*  and  'swindler/  have  been  held  to  be  not  slanderous 
per  se.  Chase  y.  WhlUock,  3  Hill,  139;  25  Oyc.  p.  225,  etc  There  are  other 
cases  holding  that  to  charge  one  with  heixig  a  'cheat'  and  a  'dam  black  leg* 
and  a  'swindler*  1b  not  slanderous,  unless  used  in  connection  with  one's  bnsi- 
ness  or  trade.  The  words  'lousy  blackguard'  no  more  charge  or  import  a 
crime  than  do  the  word  'cheat'  or  'black  leg.'" 

In  Saville  v.  Jardine,  2  H.  Bl.  531,  to  charge  one  beliag  a  swindler 
was  held  not  to  be  actionable  per  se. 
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In  Phincle  v.  Vaughan,  12  Barb.  215,  the  words  'TTou  have  sworn 
false  under  oath ;  you  have  lied  under  oath,"  were  held  not  slanderous 
per  se. 

In  Savage  v.  Robery,  2  Salk.  694,  it  was  held  not  actionable  to  call 
a  person  a  cheat. 

Within  these  authorities,  as  well  as  within  the  common  use  and  ac- 
ceptation of  the  term,  I  am  of  the  opinion  that  the  use  of  the  word 
"crook,"  as  charged  in  the  complaint,  cannot  be  held  to  be  actionable 
per  se,  and  in  the  absence  of  an  allegation  of  special  damage,  or  that 
the  word  was  iised  in  respect  of  the  plaintiff's  business,  no  cause  of 
action  is  stated. 

The  order,  so  far  as  appealed  from,  should  therefore  be  reversed^ 
with  $10  costs  and  disbursements,  and  plaintiff's  motion  for  judgment 
on  the  pleadings  as  to  the  second  cause  of  action  denied,  with  leave  to 
the  plaintiff  to  serve  an  amended  complaint  within  20  days  upon  pay- 
ment of  said  costs. 

CLARKE,  P.  J.,  and  GREENBAUM,  J.,  concur. 

DOWLING,  J.  (dissenting).  The  second  cause  of  action  sets  forth 
that  plaintiff,  a  resident  of  the  city  of  New  York,  has  been  for  a  num- 
ber of  years  engaged  in  the  business  of  renting  out  unfurnished  rooms 
to  tenants  by  the  year  in  a  building  which  she  leases,  and  that  she  also 
leases  a  part  thereof  to  a  subtenant,  who  conducts  a  high  class  res- 
taurant therein;  that  she  is  largely  and  directly  interested  in  the 
"University  Francaise,"  the  purpose  of  which  is  set  forth;  that  de- 
fendant at  the  times  thereinafter  mentioned  was  a  tenant  of  plaintiff, 
and  often  partook  of  refreshments  served  in  said  restaurant;  that 
plaintiff,  who  is  French  by  birth  and  related  to  prominent  French 
families,  entertained  foreign  notables  visiting  this  country  during  the 
war,  and  she  also  arranged  for  and  conducted  lectures  and  French 
courses,  from  which  she  derived  a  substantial  income;  further,  that 
plaintiff's  business  depends  upon  her  good  reputation  and  credit  and 
the  confidence  reposed  in  her  by  the  public;  that  she  has  always  en- 
joyed an  enviable  reputation  and  the  confidence  of  her  neighbors,  as 
well  as  those  with  whom  she  has  done  business.  It  is  then  alleged 
that  between  the  1st  day  of  October,  1918,  and  the  30th  day  of  Octo- 
ber,  1919: 

"Defendant  did  wUlfoUy  and  maliciously  speak,  utter,  and  communicate 
certain  various  false,  defamatory,  and  slanderous  words  in  the  presence 
and  hearing  of  one  Mrs.  Kowarsky,  against  and  concerning  the  plaintiff,  with 
the  intent  to  ihjure,  defame,  disgrace,  degrade,  and  scandalize  the  plaintiff." 

The  words  were: 

"Madame  ViUemin  (meaning  the  plaintiff)  is  a  crook.** 

The  innuendo  laid  is  that  these  words  imputed  dishonesty  and  moral 
turpitude  to  plaintiff,  which  would  subject  her,  if  guilty,  to  imprison- 
ment for  the  crime  of  obtaining  money  under  false  pretenses,  theft,  and 
immorality ;  that  defendant  well  knew  such  charges  were  untrue,  f alse^ 
and  wholly  unfounded,  and  that  Mrs.  Kowarsky — 
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"understood  the  said  words  so  spoken  by  the  defendant  to  mean  that  said 
plaintiff  was  a  crook,  thief,  and  robber,  and  it  was  in  describing  said  plaintiff 
as  such  person  that  the  said  words  were  employed." 

No  special  damage  is  pleaded.  To  this  second  cause  of  action  de- 
fendant has  demurred,  on  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

I  recognize  that  the  rule  of  liability  for  words  published  as  a  libel 
is  quite  different  from  those  spoken  as  a  slander.  Undoubtedly  the' 
words  in  question  would  be  held  libelous.  But,  as  no  special  damage 
IS  pleaded,  the  plaintiffs  right  to  recover  must  depend  upon  her  be- 
ing able  to  bring  this  case  within  the  first  class  of  cases  enumerated  in 
25  Cyc.  264,  wherein  oral  defamation  is  actionable,  viz. : 

"(1)  Words  falsely  spoken  of  a  person,  which  impute  to  the  party  the 
commission  of  some  criininal  offense  inyoMng  moral  turpitude,  for  which  the 
party,  if  the  charge  be  true,  may  be  indicted  and  punished." 

The  law  has  been  more  lenient  in  enforcing  liability  for  slanderous 
utterances,  as  mere  oral  defamatory  words  are  considered  as  transi- 
tory abuse,  the  result  of  the  natural  passions,  and  not  having  sub- 
stance and  body  enough  to  constitute  an  injury  by  aflfecting  the  repu- 
tation. Byram  v.  Aiken,  65  Minn.  87,  67  N.  W.  807.  But  a  person 
cannot  falsely  charge  another,  even  orally,  with  being  a  criminal,  or 
committing  crime,  without  paying  damages  therefor. 

The  question,  therefore,  is  whether  the  words  used  should  be  deemed 
to  accuse  plaintiff  of  being  a  criminal,  or  having  committed  a  crime 
involving  moral  turpitude;  whether  they  would  be  so  understood  by 
one  hearing  them  spoken,  who  was  of  ordinary  and  average  intelli- 
gence ;  and  whether  the  innuendo  is  justified  by  tihe  language  used. 

The  industry  of  the  learned  coimsel  for  appellant  has  resulted  in  a 
very  interesting  collection  of  abusive  and  denunciatory  words,  which, 
while  far  from  complimentary,  have  been  judicially  held  not  to  be  slan- 
derous per  se,  and  therefore  not  actionable.  But  the  word  "crook" 
has  nowhere  as  yet  been  held  to  come  within  the  category  of  innocu- 
ous verbal  assaults,  though  it  must  be  admitted  it  comes  quite  near 
to  some  of  them. 

A  crook  is  necessarily  crooked ;  and  to  be  crooked  has  been  a  term 
of  reproach  for  centuries.  Thus  in  the  King  James  Version  of  the 
Holy  Bible  appears  the  sentence : 

"They  have  corrupted  themselves;  their  spot  is  not  the  spot  of  his  chil- 
dren ;  they  are  a  perverse  and  crooked  generation."    Deut.  zzzii,  5. 

In  the  Douay  translation  of  the  Old  Testament  the  verse  thus  ap- 
pears: 

"They  have  sinned  against  him  and  are  none  of  his  children  in  their  filth ; 
they  are  a  wicked  and  perverse  generatiop  " 

So  Sir  Francis  Bacon  wrote : 

"Whatsoever  affairs  pass  such  a  man's  hands,  he  crooketh  them,  to  his 
own  ends." 

And  Bishop  Taylor: 

"My  will  hath  been  used  to  crookedness  and  peevish  morosity.** 
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What  is  crooked  is  necessarily  bent,  not  straight,  and  March's  f  he- 
saurus  defines  it  not  only  as  "not  straight,"  but  as  "dishonest."  In 
Roget's  Thesaurus  it  is  included  under  the  heading  "Improbity." 
Stormonth's  Dictionary  defines  "crooked"  as  meaning  "without  recti- 
tude." Crooked  has  long  been  used  as  a  term  of  reproach,  and  in 
Fuller's  Worthies  reference  is  made  to  the  term  "crooked  as  Crawley," 
referring  to  a  river  in  Bedfordshire  so  tortuous  in  its  course  that  at 
one  point  it  was  necesssary  to  travel  80  miles  to  cover  an  actual  dis* 
tance  between  the  place  of  departure  and  arrival  of  only  18  miles.  In 
like  manner  was  applied  the  Americanism  "crooked  as  a  Virginia  (or 
snake)  fence,"  said  of  persons  difficult  to  keep  "straight."  Farmer 
and  Henley,  Dictionary  of  Slang,  vol.  11,  p.  217.  The  appellation  of 
"Crook-fingered  Jack"  was  given  to  one  of  Capt.  Macheath's  gang  of 
highwaymen  in  Gay's  "The  Beggar's  Opera."  The  "Slang  Diction- 
ary" defines  "crooked"  as  "anything  stolen." 

In  Midland  Publishing  Co.  v.  Implement  Trade  Journal  Co.,  108 
Mo.  App.  223,  83  S.  W.  298,  which  was  a  libel  suit,  one  Calvin  K. 
Reifsnider  was  referred  to  in  a  headline  in  the  libelous  article  as  fol- 
lows: 

"Mr.  Crooked  K.  Reifsnider  GeU  It  in  the  Neck  Again." 

By  its  decision  the  court  held  that  this  was  a  libel  of  and  concern- 
ing Reifsnider  individually,  and  that  the  plaintiflE  corporation,  which 
he  had  founded  and  of  which  he  was  editor  and  manager,  could  not 
recover  on  the  second  count,  charging  such  publication  as  a  libel  on 
plaintiff.  In  its  opinion  the  court  said  (108  Mo.  App.  233,  83  S.  W. 
301): 

"There  is  no  covert  meaning  in  any  of  the  words  osed  in  the  headline. 
They  are  not  ambigaous,  and  do  not  reaoire  an  innuendo  to  explain  the  mean- 
ing of  any  of  them,  or  to  apply  them.  Any  ordinary  reader  can  understand 
them.     They  charge  Beif&nider  with  being  'crooked';    that  is  'dishonest.'** 

The  word  '*crook,"  in  its  appfication  to  individuals,  has  passed  from 
what  may  have  originally  been  tlie  figurative  manner  of  speech  which 
forms  the  basis  for  slang  into  a  settled  and  accepted  meaning.  Per- 
haps the  primitive  meaning  of  the  word,  in  its  inoffensive  sense  of 
a  shepherd's  staff  having  one  end  curved  or  hooked,  for  catching  the 
hinder  leg  of  a  sheep,  may  have  suggested  its  application  to  those  crim- 
inal gentry  who  delight  in  tripping  up  die  unwary  and  profiting  by 
their  fall.  At  any  rate,  its  first  appearance  was  as  a  slang  term  or 
colloquialism — the  source  of  so  many  words  which  ultimately  have 
found  general  acceptance  and  recognition  as  a  legitimate  part  of  our 
language ;  so  the  general  meaning  now  attributed  to  this  word  is  not 
a  very  new  one. 

In  John  S.  Farmer's  valuable  work  on  "Americanisms,  Old  and 
New,"  published  in  1889,  he  defines  "crook**  as : 

**A  thief ;   swindler ;   one  whose  ways  society  regards  as  'not  straight.' " 

In  illustration,  whereof  he  quotes  from  the  Orange  Journal,  April 
16,  1887: 

"Strange  as  the  statement  may  seem,  the  public  know  nothing  of  the 
work  of  a  really  clever  crook,  and  the  poUce  themselvea  know  very  little 
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more.    The  explanation  of  this  Ignorance  Is  a  very  simple  one.    A  crook  whose 
methods  are  exposed  is  a  second-rate  crook." 

In  the  accepted  authority  on  "Slang  and  Its  Analogues,  Past  and 
Present,"  by  John  S.  Farmer  and  W.  E.  Henley,  published  in  1891, 
"crook"  is  defined  as  "a  thief ;  swindler ;  one  who  gets  things  'on  the 
crook'  *' — ^which  latter  phrase  is  said  to  be  the  antithesis  of  "on  the 
straight,"  and  in  the  illustration  given  is  used  in  the  sense  of  "dis- 
honesty." To  learn  what  meaning  a  word  conveys  to  the  hearer  of 
average  intelligence  cannot  better  be  tested  than  by  the  meaning  at- 
tributed to  it  in  tliose  sources  of  infomiaLion  to  which  such  a  person 
resorts  for  information,  the  dictionary. 

The  word  "crook"  includes,  among  other  definitions,  the  following 
according  to  the  dictionaries  quoted : 

Standard:  ''(Colloquial)  A  professional  rogue;  a  crlndnal  or  one  consort- 
ing with  criminals;  a  person  recognized  by  the  authorities  as  belonging  to 
the  criminal  class;    swindler;    sharp;    cheat." 

In  illustration  of  which  it  gives  the  following  quotation  from. the 
New  York  Sun  of  June  19,  1891 : 

"The  slang  word  'crook*  now  bids  fair  to  be  recognized  In  the  statutes,  and 
consequently  to  be  adopted  as  good  English  In  the  courts  of  law.  A  bill 
regulating  admissions  to  the  prison  at  Marquette  excludes,  among  other 
classes  of  Individuals  specified,  those  known  to  be  'crooks'  In  poUce  parlance." 

Century:  "A  dishonest  person;  one  who  Is  crooked  In  conduct;  a  tricky 
or  underhand  schemer;    a  thief;   a  swindler." 

Oxford :  "One  whose  conduct  Is  crooked ;  a  dishonest  person ;  swindler : 
sharper.—U.  S.  CoUoqulal," 

— quoting  as  follows: 

"1886 — ^American  local  newspaper.  The  photographs  of  several  BngUsh 
cracksmen  along  with  one  of  a  New  York  crook. 

"1891 — H.  Campbell,  Darkness  and  DayUght,  p.  470.  Qamblers,  pickpockets 
and  other  'crooks'  abound." 

Webster :  "A  person  given  to  crooked  or  fraudulent  practices ;  a  swindler, 
sharper,  thief,  forger,  or  the  like." 

My  conclusion  is  that  the  word  "crook,"  in  view  of  its  commonly  ac- 
cepted meanings,  might  properly  be  held  by  the  jury  to  have  been  said 
and  understood  in  the  sense  charged  by  the  innuendo,  and  therefore  to 
have  been  slanderous  per  se,  and  that  the  order  appealed  from  is 
right,  and  should  be  affirmed,  with  $10  costs  and  disbursements. 

PAGE,  J.,  concurs. 
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(193  App.  Div.  541)  

McHALE  ▼.  SHEFFIELD  FARIifS  CO.,  Inc. 

(Supreme  Ck>iirt,  Appellate  Division,  Third  Department    November  10, 1920.) 

Master  and  servant  <8=s>405  (4)  ^Unsupported  hearsay  evidenee  insufBdent 
to  establish  injury  in  eourse  of  emi^yment,  witiiin  Compensation  Law. 

Hearsay  evidence  that  a  driver  came  to  his  death  by  a  fall,  unsupport- 
ed by  facts  and  circumstances,  and  the  autopsy  disclosing  death  due  to 
disease  having  no  relation  to  any  accident,  held  insufficient  to  establish 
the  Jurisdictional  fact  of  accidental  injury  arising  out  of  and  in  the 
course  of  employment,  -within  Workmra's  Compensation  Law,  8  10;  a 
fact  required  to  be  established  by  evidence  of  probative  force  unaided  by 
the  presumptions  declared  in  section  21. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Elizabeth  C.  McHale  for  compensation 
under  the  Workmen's  Compensation  Law  against  the  SheflSeld  Farms 
Company,  Incorporated,  employer  and  self-insurer.  From  an  award  of 
the  State  Industrial  Commission,  the  employer  and  self-insurer  appeals. 
Award  reversed,  and  matter  remitted  to  the  Commission. 

Argued  before  JOHN  M.  KELLOGG,  WOODWARD,  COCH- 
RANE, HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Alger  &  Coughlin,  of  New  York  City  (George  W.  Alger,  of  New 
York  City,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Oen.,  of 
counsel),  for  respondents. 

WOODWARD,  J.  The  question  presented  upon  this  appeal  is 
whether  there  was  any  evidence  of  a  probative  character  before 
the  State  Industrial  Commission  to  establish  that  Patrick  J.  McHale 
came  to  his  death  through  "accidental  injuries  arising  out  of  and  in 
the  course  of  employment"  in  a  hazardous  occupation.  He  was  the 
driver  of  a  milk  wagon  for  the  Sheffield  Farms  Company,  Incorporated, 
and  had  been  so  employed  for  about  10  years,  and  the  theory  on  which 
the  award  has  been  made  is  that  he  came  to  his  death  by  reason  of  a 
fall  received  on  the  24th  day  of  April,  1919;  the  death  following  on 
the  30th  of  the  same  month. 

The  learned  counsel  for  the  State  Industrial  Commission  says  in  his 
brief  that  "the  evidence  as  to  the  accident  is  almost  entirely  hearsay, 
but  the  circumstances  show  that  the  man  must  have  had  an  accident 
of  some  kind,''  but  when  or  where  this  alleged  accident  occurred  no- 
where appears.  The  claimant,  decedent's  widow,  tells  us  of  his  com- 
ing in  in  the  morning  and  acting  silly,  so  that  she  thought  some  one  had 
doped  him,  and  the  local  physician  who  was  called  in  certified  that  "in 
my  opinion"  the  death  was  "due  to  an  injury  of  the  brain  on  account 
of  an  accident."  It  appears  that  the  decedent  was  irrational  or  un- 
conscious all  of  Thursday,  and  that  on  Friday  he  "got  his  senses"  and 
talked  with  everybody;  that  on  Thursday  he  "couldn't  even  talk  to 
the  doctor,  and  when  the  doctor  went  to  examine  him  he  wanted  to 
bite  him,  and  he  acted  terribly."    On  Friday  a  second  physician  was 

^s»For  oUier  cases  see  same  topic  &  KEY-NXJMBER  in  aU  Key-Numbered  Digests  A  Indexes 
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called  in  consultation,  "because  we  saw  he  was  getting  worse,"  and  it 
was  at  this  time  that  the  claimant  says  "he  told  me  he  was  on  the 
wagon  and  said  one  of  the  cases  of  milk — some  cases  have  bottoms 
and  some  have  no  bottoms  where  they  pack  ice  all  around — I  don't 
know  if  he  said  where  he  fell  from ;  but  he  said  he  kicked  the  ice  aside 
for  a  while,  and  he  went  to  take  the  case  oft  the  wagon,  and  he  slipped 
on  the  ice  and  struck  the  back  of  his  head." 

A  Mrs.  Lynch  testifies  that  she  heard  some  man  with  the  word  "in- 
spector" on  his  hat  say  that  the  decedent  fell  from  the  wagon  on  161st 
street,  but  no  one  testifies  directly  to  the  happening  of  any  accident, 
an,d  it  appears  that  at  no  time  subsequent  to  Friday,  the  day  following 
the  alleged  accident,  was  the  decedent  able  to  make  any  intelligent  com- 
munication. Claimant  says  that  Friday  was  "the  only  time"  he  was 
rational  between  Thursday,  when  he  acted  silly  and  wanted  to  bite  the 
doctor,  and  the  following  Wednesday,  when  he  died;  and  the  only 
foundation  for  this  award  are  the  alleged  communications  of  this  man 
on  Friday  to  his  wife  and  some  of  the  neighbors  and  friends.  His 
attending  physician  testified  that  he  was  conscious  on  Friday  morning ; 
that  "Friday  all  day  he  acted  fairly  good;  of  course,  at  times  he  was 
absolutely  sickly,  and  at  times  he  didn't  answer  to  the  point  asked  him," 
and  that  on  Saturday  morning  he  lapsed  into  'semiconsciousness  and 
grew  worse  until  his  death.  This  physician  says  the  decedent  gave  him 
a  history  of  the  case : 

"He  said  something  happened  to  him,  and  he  couldn't  reconect  what  hap- 
pened;" that  "he  thinks  he  fell,  and  thinks  he  was  injured,  but  couldn't 
give  any  clear  answer.  He  said  he  hurt  himself,  he  doesn't  know  how,  and 
doesn't  know  where  It  happened,  but  that  he  was  injured.  We  went  over 
him ;  Dr.  Berg  and  I  gave  him  a  very  thorough  examination ;  this  was  abso- 
lutely negative." 

In  other  words,  aside  from  a  slight  abrasion  on  one  of  the  legs, 
which  concededly  had  nothing  to  do  with  the  death,  the  examination 
of  the  decedent  showed  no  injury,  and  this  was  fully  confirmed  by 
the  autopsy,  which  disclosed  that  the  chief  and  determining  cause  of 
his  death  was  tubercular  meningitis,  and  the  contributing  cause  chronic 
pulmonary  tuberculosis.  The  decedent  had  been  ill  with  the  grippe 
from  March  10th  to  April  16th,  and  this  alleged  accident  occurred  on 
the  24th  day  of  the  same  month,  and  the  autopsy  discloses  an  adequate 
cause  of  the  death,  with  no  evidence  whatever  of  any  injury  which 
could  have  contributed  to  the  death. 

It  thus  appears,  not  only  that  there  is  no  evidence  of  probative 
force  to  support  the  conclusion  that  the  death  resulted  from  an  acci- 
dent, but  that  it  affirmatively  appears  that  the  death  was  due  to  disease, 
which  is  not  shown  to  have  had  any  relation  whatever  to  any  alleged 
accident.  The  presumptions  declared  in  section  21  of  the  act  do  not 
help  the  claimant.  They  do  not  relate  to  the  fundamental  question 
of  the  happening  of  the  accident,  which  is  in  the  nature  of  a  jurisdic- 
tional fact  to  be  supported  by  direct  or  circumstantial  evidence,  and 
the  presumptions  do  not  prevail  over  "substantial  evidence  to  the  con- 
trary." Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  §  21.  If 
any  authority  is  needed  for  this  proposition,  it  is  to  be  found  in  Matter 
184N.Y.S.-37 


Digitized  by 


Google 


578  184  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

of  Carroll  v.  Knickerbocker  Ice  Co.,  218  N.  Y.  435,  113  N.  E.  507, 
Ann.  Cas.  1918B,  540,  and  we  are  dearly  of  the  opinion  that  hearsay 
testimony,  unsupported  by  facts  and  circumstances  to  justify  a  reason- 
able inference,  is  not  sufficient  to  establish  the  primary  fact  of  an 
"accidental  personal  injury  sustained  by  the  employee  arising  out  of 
and  in  the  course  of  his  employment."  Workmen's  Compensation  Law, 
§10. 

The  jurisdiction  of  the  State  Industrial  Commission  to  make  an 
award  depends  upon  the  happening  of  an  accident  under  the  conditions 
named  in  the  statute,  and  this  requires  evidence  of  probative  force. 
Hearsay  testimony  is  competent  in  explanation  or  corroboration,  no 
doubt ;  but  it  must  itself  be  corroborated  by  relevant  facts,  or  it  can- 
not be  made  the  basis  of  an  award  under  the  statute  here  considered. 

The  award  should  be  reversed,  and  matter  remitted  to  the  commis- 
sion.   All  concur. 


MEEHAN  V.  KAPLAN. 

(Supreme  CSourt,  Appellate  Term,  First  Department.    November  15,  1D20.) 

1.  Accord  and  satisfactlf^  ^»7(1) — ^Would  have  been  effected  by  payment 

by  cheek,  had  dispute  existed  at  time. 

Payment  by  buyer  to  seller  would  have  been  a  complete  accord  and 
satisfaction  as  a  matter  of  law,  if  there  had  been  a  dispute  between  the 
parties  concerning  the  allowance  as  rebate  of  the  amount  deducted  from 
the  total  price  by  the  buyer  in  his  check  at  the  time  of  the  payment. 

2.  Appeal  and  error  €^1177(6)— New  trial  sraated  wliere  tCBtimony  did  not 

develop  facts  involved  in  only  issue. 

In  suit  for  the  balance  of  the  purchase  price  of  goods,  in  paying  for 
which  the  buyer  had  deducted  a  claimed  rebate,  the  testimony  on  trial 
not  having  developed  the  point  whether  there  was  a  dispute  between  the 
parties,  at  the  time  of  the  payment,  concerning  the  allowance  of  the 
rebate,  so  that  payment  by  check  would  have  worked  an  accord  and 
satisfaction,  the  case  will  be  sent  back  for  new  trial  in  the  interests  of 
justice,  and  for  bringing  out  of  the  precise  facts  in  reference  to  the 
only  issue. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Leonard  J.  Meehan  against  Meyer  Kaplan.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

David  B.  Tolins,  of  New  York  City  (Louis  Ferkin,  of  Brooklyn,  of 
counsel),  for  appellant. 

Gerald  G.  Schwartz,  of  New  York  City,  for  respondent. 

BIJUR,  J.  Plaintiff  sued  for  the  balance  of  the  purchase  price  of 
certain  goods,  of  an  aggregate  price  of  $1,243.47,  sold  by  plaintiff's 
assignor,  hereinafter  referred  to  as  plaintiff,  in  October  of  1918.  Ow- 
ing to  transportation  delays  the  goods  were  not  received  by  defendant 

^=s>Fot  other  case*  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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until  January,  1919,  when  defendant  discovered  that  some  of  the 
goods  were  defective,  and  wrote  to  the  plaintiff  on  January  29th  to 
that  effect,  asking  for  an  allowance  of  $324.30,  which  was  conceded 
to  him.  Shortly  thereafter  the  defendant  (who  testified  Ihat  it  had 
previously  escaped  his  notice)  had  his  attention  called  to  a  circular 
letter  of  the  plaintiff,  dated  December  31,  1918,  in  which,  for  reasons 
stated,  it  offered  all  its  customers  a  rebate  of  5  cents  per  yard  on  all 
"spring  goods,"  which  defendant  contends  was  the  character  of  the 
shipment  which  it  had  purchased,  and  this  does  not  seem  to  be  seri- 
ously disputed.  On  February  21st  the  defendant  wrote  the  plaintiff, 
asking  that  it  be  awarded  this  rebate.  On  March  31,  1919,  it  sent 
plaintiff  its  check  "in  full  to  date"  for  $424.17;  the  check  contain- 
ing an  inscription  showing  how  the  amount  was  arrived  at,  namely: 

Original  biU    $1,243.47 

10^  aUowaoce 324.30 

Balance    919.17 

Rebate 495.00 

Balance $  424.17 

This  check  the  plaintiff  received  and  deposited,  but  subsequently 
made  claim  for  the  $495  rebate,  whereupon,  after  some  discussions 
between  the  parties,  it  seems  to  have  been  agreed  that  plaintiff  would 
take  back  the  whole  shipment  of  goods  and  repay  to  defendant  what 
it  had  paid  therefor;  but  this  repurchase  wsts  not  carried  out,  be- 
cause defendant  insisted  on  receiving  plaintiff's  certified  check  before 
it  delivered  the  goods. 

[1,  2]  The  complaint  is  one  for  goods  sold  and  delivered.  The  an- 
swer, except  for  some  general  denials,  which  may  be  disregarded,  con- 
sists of  a  separate  defense,  setting  out  solely  the  accord  and  satisfac- 
tion exemplified  in  the  acceptance  of  the  check  of  March  31,  1919.  It 
is  to  be  noted  that  the  facts  as  I  have  recited  theni  are  not  in  dispute. 
The  pa)rment  above  named  would  undoubtedly  have  been  a  complete 
accord  and  satisfaction  as  matter  of  law,  if  there  were  a  dispute  be- 
tween the  parties  concerning  the  allowance  of  the  $495  at  the  time 
of  the  payment,  namely,  March  31,  1919.  As  to  this,  strange  to  say, 
plaintiff's  witness,  who  had  been  its  salespian,  testified  that  after  the 
receipt  of  the  letter  of  February  21st  from  defendant,  claiming  the 
rebate,  he  called  on  defendant  and  discussed  it  with  him,  and  the  check 
was  received  after  that  discussion.  The  defendant,  however,  testified 
that,  when  the  salesman  called  on  him  at  that  time,  "there  wasn't 
anything  said  about  the  rebate,"  though  his  testimony  shows  that  he 
did  not  quite  mean  that,  because  later  he  says  : 

"We  got  onr  bUls  together,  and  we  found  it  (referring  to  the  rebate)  will 
be  on  the  spring  order ;   the  total  would  be  about  $495." 

Neither  party  having  suggested  the  need  of  proving  that  there  was 
a  prior  existing  controversy,  in  order  to  constitute  the  acceptance  of 
the  check  an  accord  and  satisfaction,  the  learned  judge  below  made 
no  reference  to  the  question  of  a  dispute  or  controversy,  but  left  to 
the  jury  the  bare  question  whether  or  not  the  receipt  of  the  check  was 
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an  accord.  He  also  charged  the  jury,  at  the  request  of  defendant's 
counsel,  in  regard  to  the  alleged  repurchase  of  the  goods  afterwards, 
though  what  tfiat  has  to  do  with  the  issue  in  the  case  is  not  explained 
in  appellant's  brief,  except  that  he  intimates  that  it  is  "confirmatory 
or  corroborative  of  the  accord."  The  value,  of  corroborative  testi- 
mony, however,  where  the  facts  are  not  in  dispute,  is  not  defined. 

It  is  difficult  to  come  to  a  just  conclusion  concerning  a  trial  at  which 
the  only  point  involved  was  not  mentioned  by  any  one.  The  record 
comes  perilously  close  to  disclosing  a  state  of  facts  on  wKich  defend- 
ant was  entitled  to  the  direction  of  a  verdict  as  matter  of  law  ;  but, 
in  view  of  the  considerations  to  which  I  have  just  pointed,  I  think  the 
interests  of  justice  would  be  best  subserved  by  a  new  trial,  on  which 
the  precise  facts  in  reference  to  the  only  issue  may  be  brought  out. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event.    All  concur. 


(193  App.  Dlv.  769) 

FEBLMUTTBB  v.  B¥KNE. 

(Supreme  Court,  Appellate  Division,  First  Department    November  12,  1920.) 

1.  Munieipal  eorporations  ^=>706(7)-- Boy  crossing  eorner  not  negUgeot  as 

matter  of  law  in  depending  on  automobiles  soundbig  warning. 

Boy  16  years  of  age,  crossing  a  blind  comer,  was  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  expecting  that  an  automobile 
coming  up  to  the  corner  would  give  warning. 

2.  Master  and  servant  ^=>302 (6)— Negligent  efaaulTeur  held  not  in  employer's 

service. 

A  chauffeur,  who  took  his  employer's  family  to  a  theater  and  was  to 
call  for  them,  was  not  in  the  employer's  service  when  he  struck  a  pedes- 
trian while  taking  the  car  a  mile  beyond  the  garage,  for  the  purpose 
of  telling  his  wife  that  he  might  be  out  late,  though  the  employer  knew 
of  it  and  permitted  it. 

3.  Master  and  servant  <&=»330(1)*-Chauireur  presumed  to  lie  on  master's 

hi  I  Al  W^RR- 

There  is  a  presumption  that  a  secant  or  chauffeur  with  the  employer's 
car  is  on  the  master's  business. 

4.  Trial  ^=»140<2)— Testimony  of  party  interested  not  necessarily  for  jury. 

It  may  be  ruled  as  a  matter  of  law  that  a  chauffeur,  who  was  alone 
with  his  employer's  car,  negligently  operated,  so  as  to  cause  injury  to  an- 
other, was  not  at  the  time  in  the  employer's  seryice,  although  all  the 
parties  so  testifying  are  interested  witnesses,  where  there  is  no  contra- 
diction of  their  testifaiony. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Harry  Perlmutter,  an  infant,  etc.,  against  James  Byrne. 
From  a  judgment  for  plaintiff,  entered  on  the  verdict  of  a  jury,  and 
from  an  order  denying  his  motion  for  a  new  trial,  defendant  appeals- 
Judgment  and  order  reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

^=»For  oUier  cases  see  same  topic  ft  KEY-NUMBER,  In  aU  Key-Numbered  Digests  ft  Indexes 
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Bertrand  L.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  on  the  brief),  for  appellant. 

Gustave  Posner,  of  New  York  City  (John  B.  Doyle,  of  New  York 
City,  of  counsel,  and  Max  Ehrlich,  of  New  York  City,  on  the  brief), 
for  respondent. 

SMITH,  J.  [1]  The  main  issue  raised,  which  the  defendant  desires 
decided,  is,  first,  as  to  the  contributory  negligence  of  plaintiff  as  nfiat- 
ter  of  law;  and,  secondly,  upon  the  question  as  to  whether  the  auto- 
mobile was  being  used  by  the  defendant's  chauffeur  in  the  master's 
business  at  tlie  time  of  the  accident.  Upon  the  question  of  contributory 
negligence  I  do  not  think  it  can  be  said  as  matter  of  law  that  the 
plaintiff  was  guilty  of  such  negligence.  The  plaintiff,  a  boy  16  years 
of  age,  was  passing  a  blind  corner.  He  might  reasonably  expect  that 
an  automobile  coming  up  to  such  corner  would  give  warning.  He  heard 
none.  While  the  finding  of  the  jury  that  he  was  guilty  of  contributory 
negligence  would  probably  have  been  sustained,  nevertheless  there 
will^  always  remain  a  question  for  the  jury  upon  this  branch  of  the 
case,  and  the  finding  of  the  jury  cannot  be  said  to  be  contrary  to  the 
evidence. 

[2-4]  Upon  the  second  question  I  am  unable  to  see  how  the  defend- 
ant can  be  held  liable.  The  defendant's  garage  was  at  Eighty-Third 
street.  The  chauffeur  had  taken  the  defendant  and  his  wife  to  a 
theater,  and  was  to  call  for  them  at  the  theater.  The  chauffeur  took 
the  car  up  to  100th  street,  where  he  lived,  as  he  says,  for  the  purpose  of 
telling  his  wife  that  he  might  be  out  late.  Not  finding  his  wife  at  home, 
he  then  turned  and  went  toward  102d  street,  where  his  mother  livec^, 
for  the  purpose  of  finding  his  wife,  and  in  going  up  to  102d  street  the . 
accident  occurred.  It  is  difficult  to  conceive  how  his  going  to  tell  his 
wife  that  he  would  not  be  in  until  late  can  be  deemed  a  part  of  the 
master's  business.  This  was  not  a  slight  deviation,  which  can  be  held 
to  be  one  of  the  ways  to  the  garage.  It  was  a  mile  above  the  garage. 
It  was  the  chauffeur's  duty  to  take  the  car  back  to  the  garage,  and  when 
he  assumed  to  take  the  car  up  to  his  home  he  was  not  in  the  master's 
service.  Even  if  the  master  knew  of  it,  and  permitted  it,  I  cannot  see 
how,  even  then,  this  act  would  have  been  in  the  master's  service.  In 
the  case  of  Reilly  v.  Connable,  214  N.  Y.  586,  108  N.  E.  853,  L.  R.  A. 
1916A,  954,  Ann.  Cas.  1916A,  656,  Judge  Collin,  in  the  Court  of  Ap- 
peals, held,  where  a  chauffeur  took  the  car  for  the  purpose  of  getting 
some  meat  for  his  own  family,  that  that  was  not  in  the  master's  service, 
and  there  says  that,  even  if  he  did  it  with  the  consent  of  the  owner, 
it  would  still  be  for  the  benefit  of  the  chauffeur,  and  not  for  the  bene- 
fit of  the  master.  There  is  nothing  whatever  to  show  the  consent  of 
the  owner  of  the  car — ^the  defendant  in  this  action. 

It  is  claimed,  however,  that  the  facts  in  the  case  sworn  to  on  be- 
half of  the  defendant  are  all  of  them  sworn  to  by  interested  witnesses, 
and  therefore  the  question  is  a  question  of  fact  for  the  jury.  A  pre- 
sumption originally  attaches  that  a  servant  or  chauffeur  with  the  de- 
fendant's car  is  upon  the  master's  business.    Whatever  may  be  the 
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force  of  that  presumption,  in  this  case  there  is  no  contradiction,  either 
by  the  evidence  of  any  witness  or  the  circumstances  surrounding  the 
case,  of  the  defendant's  evidence  to  the  effect  that  there  was  no  busi- 
ness of  the  defendant  which  was  being  transacted  by  the  chauffeur. 
Under  such  circumstances  I  understand  that  it  may  be  ruled  as  matter 
of  law.  In  Kelly  v.  Burroughs,  102  N.  Y.  93,  6  N.  E.  109,  it  is  held 
that  a  claim  supported  by  the  testimony  of  a  party  alone  was  not 
necessarily  for  the  jury  if  there  be  no  discrediting  circumstances.  Potts 
V.  Pardee,  220  N.  Y.  431,  116  N.  E.  78;  Fallon  v.  Swackhamer,  226 
N.  Y.  444,  123  N.  E.  737;  Wolcott  v.  Renault  Selling  Branch,  Inc., 
223  N.  Y.  288,  1 19  N.  E.  556;  Riley  v.  Standard  Oil  Co.,  191  App.  Div. 
490, 181  N.  Y.  Supp.  573. 

The  judgment  and  order  should  be  reversed,  with  costs,  and  the 
complaint  dismissed,  with  costs.   All  concur. 


(113  Misc.  Bep.  342) 

FEIGELMAN  ▼.  LEFRAK  ft  ALBERT,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  15,  1920.) 

1.  Bilb  and  notes  49=s»463— fitanpinir  tnsfenmieni  need  not  be  pleaded. 

In  action  on  postdated  check,  plaintiff  was  not  required  to  allege  com- 
pliance with  the  federal  statutes  requiring  war  stamps  to  be  placed  on 
the  Instrument. 

2.  Bills  and  notes  (&=>469— Complaint  held  to  plead  protest  and  notiee  of  dis- 

honor. 

In  action  on  postdated  check,  allegation  ''that  said  check  was  there- 
•  after  duly  presented  for  payment,  but  was  not  paid,  of  all  which  notice 
was  given  to  said  defendant/*  sufficiently  pleaded  protest  and  notice  of 
dishonor. 

Appeal  from  Municipal  Court  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Samuel  Feigelman  against  Lef  rak  &  Albert,  Incorporated. 
Judgment  for  defendant,  and  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  October  term,  1920,  before  BIJUR,  DEtEHANTY,  and 
WAGNER,  JJ. 

Joseph  Schottland,  of  New  York  City,  for  appellant. 

Benjamin  Burrows,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1]  The  complaint  sets  forth  a  cause  of  action  on 
a  postdated  check  for  $1,000,  and  the  court  below  has  dismissed  the 
complaint  on  the  ground  that  plaintiff  failed  to  allege  that  he  had  duly 
complied  with  the  federal  statutes  requiring  the  placing  of  a  war  stamp 
on  the  instrument.  We  feel  that  there  is  no  valid  ground  for  the  de- 
cision that  has  been  made.  The  statute  requiring  persons  to  affix 
stamps  to  negotiable  instrimients  provides  a  penalty  for  failure  to  do 
so,  but  there  is  no  established  rule  which  requires  plaintiff  to  allege,  in 
a  complaint  to  recover  upon  a  check,  that  he  has  affixed  and  canceled 
the  required  amount  of  revenue  stamps. 

^:=3For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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[2]  It  is  tirged,  too,  that  the  complaint  is  defective,  in  that  it  con- 
tains no  allegation  that  the  instrument  was  protested  for  nonpayment 
and  notice  of  dishonor  given.  A  complete  aiiswer  to  this  is  found  in 
the  ''fifth"  paragraph  of  the  complaint  which  reads: 

"That  said  check  was  thereafter  duly  presented  for  payment,  but  was  hot 
paid,  of  all  which  notice  was  given  ^  said  defendant.'* 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event 


KRONISH  V.  SmON  GINSBUBO  ft  BBO.,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department    November  15,  1920.) 


Sales  4^»133— Buyer,  who  refused  to  accept  retom  of  goods,  cannot  be  made 
baUee. 

Where  a  buyer  returned  goods  and  dediued  to  accept  a  redelivery,  the 
seller  could  not  over  his  protest  make  him  a  bailee,  by  leaving  the  goods 
in  the  hallway  of  the  buyer's  place  of  business,  so,  where  they  were  left 
and  lost,  the  buyer,  who  had  successfully  defended  a  prior  suit  for  the 
purchase  price,  was  not  liable  for  conversion. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Fred  Kronish  against  Simon  Ginsburg  &  Bro.,  Incorpo- 
rated. From  a  judgment  for  plaintiif,  defendant  appeals.  Reversed 
and  rendered. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Samuel  Blumberg,  of  New  York  City  (Gustave  Leight  and  I. 
Schechter,  of  counsel),  for  appellant. 

Drechsler,  Orenstein  &  Leff,  of  New  York  City  (Max  Leflf,  of  New 
York  City,  of  counsel),  for  respondent 

DELEHANTY,  J.  Plaintiff  brought  this  action  to  recover  the  sum 
of  $414,  the  value  of  certain  suits  alleged  to  have  been  converted 
the  defendant.  The  suits  in,  question  had  been  purchased  by  the  plai; 
tiff  from  the  defendant,  and  thereafter  returned.  The  def^dant  re- 
fused to  accept  the  return  thereof,  whereupon  the  goods  were  left  in 
the  hallway  leading  into  defendant's  loft,  and  were  tibereafter  removed 
or  stolen.  Upon  defendant's  subsequent  failure  to  comply  with  plain- 
tiff's demand  for  a  redelivery  of  the  goods,  this  action  was  brought, 
and  a  recovery  obtained  in  the  court  below  on  the  ground  of  conversion. 

In  a  prior  action  for  the  purchase  price  of  the  garments,  the  defend- 
ant herein  recovered  judgment.  In  this  action  it  should  also  have  been 
awarded  a  judgment.  Under  well-established  rules  of  law,  defendant 
could  not,  in  the  face  of  its  protests  and  refusal  to  accept  a  return 
of  the  suits,  be  made  the  bailee  thereof.  Hence  it  was  reversible  error 
on  the  part  of  the  court  below  to  permit  recovery  in  conversion  on  the 
theory  of  bailment.    Wentworth  v.  Riggs,  159  App.  Div.  899,  143  N. 

^s^For  oUier  cases  see  same  topic  &  KJBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Y.  Supp.  955;  Wechsler  v.  Picard  Importing  Co.,  94  Misc.  Rep.  157, 
157  N.  Y.  Supp.  803. 

Judgment  reversed,  with  $30  costs,  and  judgment  absolute  rendered, 
with  costs  in  favor  of  the  defendant.    All  concur. 


SEGAL  et  al.  v.  BINGHAM  ENGRATING  CO.,  Ine. 

(Supreme  Ck>urt,  Appellate  Term,  First  Department.     November  16,  1920.) 

Landlord  and  tenant  ^=»144— Evidence  held  to  show  dainai:es  to  new  tonant 
by  holding  over. 

Where  tbe  uncontradicted  testimony  showed  that  defendant,  who  held 
the  premises  after  plaintiffs  became  entitled  thereto  as  new  tenant, 
promised  to  indemnify  plaintiffs  for  the  loss  sustained  by  the  holding  over, 
and  plaintiffs  showed  that  because  of  the  holding  over  their  machines 
were  idle  for  a  number  of  days,  which  diminished  their  gross  earnings,  on 
which  their  profits  would  be  a  stated  percentage,  a  verdict  for  the  de- 
fendant must  be  set  aside. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Abraham  Segal  and  another  against  the  Bingham  Engrav- 
ing Company,  Incorporated.  Judgment  for  defendant,  and  plaintiffs 
appeal.    Reversed,  and  new  trial  granted. 

Argued  October  term,  1920.  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Tobias  A.  Keppler,  of  New  York  City  (Joseph  L.  Hochman,  of  New 
York  City,  of  counsel),  for  appellants. 

William  J.  Wilson,  of  New  York  City,  for  respondent 

DELEHANTY,  J.  Plaintiff  sued  to  recover  damages  for  defend- 
ant's failure  to  vacate  premises  on  February.  1,  1920.  Plaintiifs  had 
leased  the  property  and  desired  to  move  in  on  that  date.  Defendant 
held  over,  and  plaintiifs  testified  they  could  not  operate  their  machines 
by  reason  of  the  delay,  and  that  they  lost  $75  per  day  while  idle. 

The  only  question  presented  to  the  jury  was  the  amount  of  damages, 
if  any,  suflfered  by  the  plaintiffs.  The  jury  found  a  verdict  for  the 
defendant.  The  uncontradicted  testimony  is  to  the  effect  that  defend- 
ant promised  to  indemnify  plaintiffs  for  any  loss  they  might  sustam 
by  reason  of  the  holding  over,  and  it  is  obvious  that  they  have  sus- 
tained a  loss  herein.  Plaintiffs  showed  that  their  machines  were  idle 
for  a  number  of  days.  They  showed  their  gross  earnings  for  Janu- 
ary, and  said  that  February  would  be  about  the  same,  and  they  testi- 
fied that  they  would  have  a  profit  of  about  15  per  cent,  on  such  earn- 
ings. The  jury  had  a  means,  therefore,  of  properly  estimating  the 
damages,  and,  damages  having  been  proven,  a  verdict  should  have 
been  rendered  in  favor  of  the  plaintiffs  upon  the  case  presented. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 
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AUR0R4  OPERATING  CO.  v.  DOMAN. 

(Supreme  Court,  Appellate  Term,  First  Department     November  15,  1820.) 

Courts  ^»190(6)-*BeeDrd  mi  appeal  fnwi  Municipal  Court  must  sliow  tlial 
order  cootains  stay  to  tenant. 

Where  the  final  order  in  a  landlord's  proceeding  for  possession  as  set 
forth  in  the  record  on  appeal  to  the  Appellate  Term,  discloses  that  it  con- 
tains noltay,  though  some  annotations  appear  to  have  been  made  from 
which  it  may  be  inferred  that  the  question  of  a  stay  was  considered,  the 
appeal  of  the  landlord,  which  is  from  so  much  of  the  order  as  awards 
stay  to  the  tenants,  must  be  dismissed. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  Dis- 
trict. 

Proceeding  by  the  Aurora  Operating  Company,  as  landlord,  against 
Louis  Doman,  as  tenant.  From  so  much  of  the  final  order  as  awards 
stay  to  the  tenant,  the  landlord  appeals.    Appeal  dismissed. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Maurice  B.  Rich,  of  New  York  City,  for  appellant. 

Amstein  &  Levine,  of  New  York  City  (Sidney  S.  Levine,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  An  examination  of  the  final  order  as  set  forth  in 
the  record  discloses  that  it  contains  no  stay,  although  there  appear  to 
have  been  some  annotations,  made  by  some  one,  from  which  it  might 
be  inferred  that  the  question  of  a  stay  had  been  considered. 

Appeal  dismissed,  with  $10  costs. 


(113  Misc.  Rep.  356)  

JAFFE  y.  LEDERER. 

(Supreme  Court,  Appellate  Term,  First  Department    November  15,  1920.) 

L  Brokers  <9=>54— Where  no  contract  of  sale  is  made,  broker  must  show  pur- 
chaser's readfaKss  and  ability  to  perform. 

Where  a  contract  of  sale  is  actually  entered  into  between  purchaser  and 
seller  of  land,  the  broker,  to  recover  commissions  earned  on  obtaining  a 
purchaser,  need  not  prove  the  purchaser's  readiness  and  ability  to  per- 
form ;  but  where  no  enforceable  contract  has  been  made,  the  broker  must 
allege  and  prove  tliat  he  has  procured  a  customer,  not  only  ready  and 
willing,  but  who  had  the  financial  ability  to  perform  upon  the  terms 
laid  down  by  the  seller. 

2.  Brokers  ^=>86(5) — ^Broker  must  proTe  by  more  than  inference  purchaser's 

financial  ability  to  perform. 

In  an  action  by  a  broker  for  commission  for  furnishing  a  purchaser  for 
land,  no  enforceable  contract  having  been  entered  into  between  the  pur- 
chaser and  the  seller,  broker  must  prove  tibe  purchaser's  financial  ability 
lo  perform  on  the  terms  laid  down  by  the  seller  by  facts  and  not  by  "irre- 
sistible inferences." 

3.  Witnesses  ^=>367(1)— In  action  for  broker^s  commissioi^  purdiafier's  in- 

terest in  commission  is  admissible. 

In  an  action  by  a  broker  for  commission  for  obtsining  a  purchaser  for 
laiDd.  no  eniQprceable  contract  having  been  entered  into  by  the  purchaser 
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and  owner,  the  court  erred  in  sustaining  objection  of  plalntHTs  counsel  to 
a  question  asked  of  tbe  alleged  purchaser' as  to  whether  she  was  to  share 
in  the  broker's  commission  to  be  earned  in  the  transaction,  especially 
where  the  trial  court  repeatedly  charged  at  the  conclusion  of  the  case  that 
such  alleged  purchaser  was  a  disinterested  witness,  and  that,  if  the 
jury  gave  credence  to  her  story,  plaintiff  was  entitled  to  a  verdict. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Samuel  Jaffe  against  Jacob  Lederer.  From  a  judgment 
for  plaintiff,  entered  on  the  verdict  of  a  jury,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Solomon  Leff,  of  New  York  City,  for  appellant 

Herman  J.  Rubenstein,  of  New  York  City,  for  respondent. 

WAGNER,  J.  The  action  was  brought  to  recover  a  broker's  com- 
mission in  procuring  a  purchaser  for  property  belonging  to  defendant 
and  upon  the  terms  proposed  by  him,  pursuant  to  an  engagement  of 
hiring  for  that  purpose. 

Upon  the  trial  employment  of  the  plaintiff  was  conceded,  and  it  was 
likewise  undisputed  that  a  purchaser  was  produced  by  the  plaintiff, 
with  whom  negotiations  were  had,  but  that  no  written  contract  of 
sale  had  been  entered  into.  The  issue  litigated  was  directed  solely  to 
the  question  whether  the  terms  of  defendant's  proposal  as  to  the 
purchase  price  and  manner  of  payment  had  been  met;  the  plaintiff 
claiming  that  his  purchaser  had  accepted  the  defendant's  offer,  but  that 
the  defendant  had  later  refused  to  enter  into  a  contract  of  sale,  while 
the  latter  contended  that  the  proposed  purchaser,  continually  offering 
a  less  sum,  had  nevef  agreed  to  his  terms  of  sale. 

At  the  close  of  the  plaintiff's  case,  and  again  at  the  close  of  the  en- 
tire case,  motions  were  made  to  dismiss  the  complaint,  upon  the  ground 
that  the  plaintiff  had  failed  to  prove  that  he  had  obtained  a  purchaser 
ready,  willing,  and  financially  able  to  buy  upon  the  seller's  terms.  The 
denial  of  these  motions  is  urged  as  error,  requiring  a  reversal  of  the 
judgment  entered  upon  the  verdict,  which  the  jury  subsequently  de- 
termined in  plaintiff's  favor. 

[1]  Distinction  has  always  been  recognized  between  cases  where 
an  enforceable  contract  of  sale  has  actually  been  entered  into  between 
the  purchaser  and  the  seller  and  those  where  no  enforceable  contract 
has  been  made.  In  the  former,  to  recover  for  commissions  earned  up- 
on obtaining  a  purdiaser,  the  broker  need  not  prove  the  purchaser's 
readiness  and  ability  to  perform,  because  by  entering  into  the  written 
contract,  enforceable  with  the  purchaser,  the  seller  is  deemed  to  have 
waived  that  requirement.  Where,  however,  no  enforceable  contract 
has  been  made,  the  broker  must  allege  and  prove  that  he  has  procured 
a  customer,  not  only  ready  and  willing,  but  who  had  the  financial  abil- 
ity, to  perform  upon  the  terms  laid  down  by  the  seller.  Alt  v.  Dosch- 
er,  102  App.  Div.  344,  92  N,  Y.  Supp.  439;    Hcrron  v.  Cameron, 
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144  App.  Div..43,  128  N.  Y.  Supp.  871 ;  Schnitzer  v.  Price,  122  App. 
Div.  409,  106  N.  Y.  Supp.  767. 

In  Corbin  v.  Mechanics'  &  Traders'  Bank,  121  App.  Div.  744,  106  N. 
Y.  Supp.  573,  an  action  brought  to  recover  commissions  for  the  sale 
of  real  estate,  the  proposed  purchaser  was  required  to  pay  $40,000  in 
cash  for  the  property.  The  court  reversed  the  judgment  found  for  the' 
plaintiff,  because  there  was  nothing  in  the  record  to  indicate  or  prove 
that  the  purchaser  was  able  to  pay  that  sum,  sa3ring : 

"The  rule  is  generally  recognissed,  where  the  negotiation  of  sale  has  not  re- 
sulted in  an  enforceable  contract,  it  Is  necessary  that  the  broker  should  show, 
not  only  that  his  proposed  customer  is  willing,  but  able,  to  parchase  upon 
the  terms  of  the  seller." 

In  Mechem  on  Agency  (2d  Ed.)  §  2441,  we  find  that  authority  stat- 
ing the  rule  as  follows: 

"It  is  also  incumbent  upon  the  broker,  who  contends  that  he  found  a  pur- 
chaser, to  show  that  the  purchase?  produced  was  ready  or  able  pecuniarily  to 
complete  the  purchase.  Pecuniary  responsibility  may  be  implied  in  many 
cases,  but  in  cases  of  this  nature  the  brok'er  by  the  weight  of  authority  must 
be  prepared  to  prove  that  the  purchaser  found  by  him  was  pecuniarily  able  to 
pay  the  purchase  price  agreed  upon.  He  certainly  cannot  satisf^r  his  under- 
taking by  production  of  a  mere  'man  of  straw:* " 

There  is  no  claim  in  the  case  at  bar  that  a  contract  of  any  kind  was 
ever  entered  into  between  the  seller  and  the  purchaser.  On  the  cotir 
trary,  the  plaintiff's  three  wftnesses  all  testified  that  the  defendant  re- 
fused to  enter  into  a  contract  with  the  alleged  purchaser,  and  the 
defendant's  proof  is  to  the  same  effect. 

[2]  We  find  nothing  in  the  record  before  us  sufficient  to  even  war- 
rant a  suggestion  or  inference  that  the  alleged  purchaser  had-  the 
means  or  the  ability  to  pay  the  $1,000  deposit  or  the  $6,000  in  cash 
which  it  is  conceded  she  was  to  pay  as  part  of  the  purchase  price  of 
the  premises  in  question.  Such  evidence  was  essential  in  order  to 
justify  a  recovery  by  the  plaintiff.  Proof,  and  not  "irresistible  infer- 
ences," as  plaintiff  would  urge,  is  required ;  facts,  and  not  surmises. 
Failing  with  the  necessary  proof  to  make  out  a  cause  of  action,  the 
complaint  should  have  been  dismissed  upon  motion  made. 

While  it  is  true  that  the  learned  trial  court  in  its  charge  repeatedly 
stated  to  the  jury  that  they  must  find  that  the  purchaser  was  financially 
able  to  purchase,  as  heretofore  pointed  out  there  was  nothing  before 
the*  jury  to  justify  such  a  finding,  and  their  verdict  for  the  plaintiff 
was  accordingly  not  founded  upon  any  evidence  in  the  case. 

[3]  Inasmuch  as  we  order  a  new  trial  in  this  action,  it  might  be  well 
to  state  that  we  are  of  the  opinion  that  the  learned  trial  justice  was  in 
error  in  sustaining  the  objection  of  plaintiff's  counsel  to  the  question 
asked  of  the  alleged  purchaser  as  to  whether  she  was  to  share  in  the 
broker's  commission  to  be  earned  in  the  transaction.  Not  only  was  it 
proper,  as  bearing  upon  the  question  of  her  interest  in  the  case,  but 
its  exclusion  proved  the  more  damaging,  because  of  the  trial  court's 
repeated  charge  at  the  conclusion  of  the  case  that  she  was  a  disinter- 
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ested  witness,  and  that,  if  the  jury  gave  credence  to  her  story,  the 
plaintiff  was  entitled  to  a  verdict. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


(193  App.  Dlv.  772) 

TALLOiN  V.  INTERBOROUGH  RAPID  TRANSIT  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  12,  1920.) 

Master  and  servant  ^^375(2)— Ii^ury  while  ri^ng  on  pass  on  way  to  work 
held  within  Compensation  Law. 

Where  an  employ^  of  a  railway  company,  furnished  with  a  family  pass 
to  ride  on  the  company^s  passenger  trains,  entitling  him  to  ride  to  and 
from  his  work,  and  wherever  and  whenever  he  chose,  was  injured  in  a 
collision  of  trains  when  aboard  one  of  them  on  his  way  to  report  to  work, 
the  remedy  is  not  in  an  action  at  law,  but  under  the  Workmen's  Com- 
pensation Law»  since  the  injury  arose  In  the  course  of  his  employment. 

DowUng  and  Greenbaum,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Annie  TallcHi,  as  administratrix  of  the  goods,  chattels,  and 
credits  of  James  P.  Tallon,  deceased,  against  the  Interborough  Rapid 
Transit  Company.  From  a  judgment  for  plaintifif,  and  an  order  deny- 
ing its  motion  for  new  trial,  defendant  appeals.  Judgment  and  order 
reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (M.  E.  Burke,  of  New 
York  City,  of  counsel),  for  appellant. 
John  C.  Robinson,  of  New  York  City,  for  respondent 

SMITH,  J.  The  plaintiff's  intestate  was  an  employe  of  the  Inter- 
borough Rapid  Transit  Company.  His  duty  was  to  report  for  work 
at  177th  street  and  Tremont  avenue  at  6:43  a.  m.,  at  which  time  his 
pay  commenced.  The  employes  of  the  company  are  given  passes  to 
ride  upon  the  passenger  trains  of  the  company.  This  pass  was  a  f afnily 
pass,  and  entitled  the  employe  to  ride  to  and  from  his  work  and  where- 
ever  and  whenever  he  might  choose. 

Upon  October  21,  1919,  plaintiff  was  living  at  469  East  146th  street. 
He  boarded  one  of  the  defendant's  trains  on  his  way  to  177th  street, 
where  he  was  to  report  for  work.  At  175th  street  two  of  the  defend- 
ant's trains  collided,  and  the  plaintiff's  intestate,  while  riding  in  the 
defendant's  car  was  injured.  This  was  about  8  minutes  from  the  time 
when  he  was  to  report  for  work  at  177th  street  and  Tremont  avenue. 

The  sole  question  raised  in  the  case  is  whether  the  plaintiff  can  main- 
tain the  action,  or  whether  the  plaintiff  is  confined  to  her  remedy  un- 
der the  Compensation  Act  (Consol.  Laws,  c.  67).  In  Littler  v.  George 
A.  Fuller  Company,  223  N.  Y.  369,  119  N.  E.  554,  the  law  held: 

"Where  claimant,  a  bricklayer,  was  injured  In  an  accident  to  an  automo- 
bile truck,  which  was  furnished  by  his  employer  to  carry  him  and  other 
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workmen  from  a'honse,  which  they  were  building,  to  and  from  a  railroad 
station,  the  injury  arose  out  of  and  in  the  course  of  his  employment,  and 
he  is-  entitled  to  an  award  under  the  Workmen's  Compensation  Law." 

In  that  case  the  defendant,  a  contractor,  was  engaged  in  building  a 
residence  at  Great  Neck,  Long  Island,  two  miles  from  the  railroad 
station.  The  workmen  who  lived  at  a  distance  came  to  Great  Neck 
upon  the  railroad  train.  They  refused  to  work  unless  the  defendant 
would  furnish  transportation  from  the  station  to  and  from  the  place 
of  work.  The  defendant  thereupon  furnished  an  automobile  to  meet 
the  workmen  at  the  station,  to  take  them  to  the  place  where  the  resi- 
dence was  being  constructed  and  to  return  them  at  night  to  the  sta- 
tion. On  one  of  these  trips  the  automobile  went  into  a  ditch  and  the 
plaintiff  was  injured.  He  made  claim  for  compensation  under  the 
Compensation  Act,  and  the  court  held  that  he  was  going  to  or  from 
his  duty  within  the  precincts  of  the  company  by  which  he  was  employed, 
and  therefore  that  he  was  entitled  to  compensation  under  the  act. 

That  case  has  one  distinguishing  characteristic  that  is  not  found  in 
the  case  at  bar,  and  that  is  that  the  automobile  was  furnished  for  the 
special  purpose  of  carrying  these  workmen  to  and  from  their  work. 
I  am  unable  to  see,  however,  why  that  fact  should  alter  the  rule  of  lia- 
bility. In  the  case  at  bar  the  defendant  was  carrying  the  plaintiff's 
intestate  to  his  work  upon  a  pass.  The  fact  that  the  pass  authorizes 
the  plaintiff  to  ride  for  other  purposes  can  hardly  affect  the  question, 
nor  the  fact  that  it  was  the  custom  to  furnish  passes  for  the  workmen's 
families.  Nor  can  it  matter,  in  my  judgment,  that  the  transportation 
furnished  by  the  defendant  was  upon  a  regular  passenger  train  which 
carried  other  passengers,  as  long  as  the  plaintiff's  intestate  accepted  the 
transportation  offered  and  was  actually  going  to  his  work  upon  the 
defendant's  train  and  upon  defendant's  premises.  The  case  cited, 
therefore,  seems  to  me  determinative  of  the  question  of  the  defendant's 
liability  for  compensation  under  the  Workmen's  Compensation  Act, 
and.  if  so,  this  action  caxinot  be  maintained. 

This  test  of  liability  to  a  person  injured  within  the  precincts  of  the 
company  while  going  to  and  from  his  work  was  recognized  in  the 
matter  of  De  Voe  v.  New  York  State  Railways,  218  N.  Y.  318,  113 
N.  E.  256,  L.  R.  A.  1917A,  250.  In  that  case,  however,  the  employe 
was  not  going  to  or  from  his  work  to  his  home,  but  was. going  to  a 
jeweler's  to  have  his  watch  tested,  which  was  held  to  be  for  an  individ- 
ual purpose,  and  the  case  was  thus  distinguished,  and  the  defendant 
was  not  held  liable  under  the  Compensation  Act.  The  employe  was 
there  running  to  catch  a  trolley  car  to  go  to  the  jeweler's  for  the  pur- 
pose stated. 

In  Kowalek  v.  New  York  Consol.  R.  Co.,  190  App.  Div,  160,  179  N. 
Y,  Supp.  637,  it  was  held  in  the  Third  Department : 

''An  employee  of  a  raliroad,  who  is  entitled  to  jonrney  from  his  work,  free 
of  charge,  upon  the  cars  of  his  employer,  is,  while  so  traveling,  in  the  course 
of  his  employment." 

In  that  case  the  claimant  before  the  State  Industrial  Commission,  as 
a  flagman,  came  to  the  station  and  requested  extra  work  as  a  dis- 
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patcher:  He  was  assigned  as  a  guard  on  a  train  then  about  leaving. 
Having  made  his  trip,  he  returned  to  the  station  at  8 :20,  gave  in  his 
time  to  a  clerk,  and  went  out  on  the  platform  to  take  a  train  bound 
west  for  his  home.  There  was  a  train  due  to  leave  at  8:32,  which 
train  apparently  he  did  not  get.  The  next  train  was  at  8 :40.  While 
the  cars  to  make  up  this  train  were  being  shifted  on  a  crossover  be- 
tween the  tracks,  an  automatic  brake  on  one  of  them  tripped,  and  the 
train  stopped.  Upon  examination,  it  was  found  that  the  object  which 
tripped  the  brake  was  the  body  of  the  deceased,  which  lay  dead  upon 
the  third  rail  of  the  crossover,  about  20  feet  west  of  the  station  build- 
ing.   The  opinion  of  the  court  in  part  reads : 

"The  deceased  was  entitled  to  journey  from  his  work  free  of  charge  upon 
the  cars  of  the  appellant,  and  while  so  trayeling  would  have  been  in  the 
course  of  his  employment  [citing  cases].  •  •  •  Therefore,  whether  the 
accident  happened  while  the  deceased  was  thus  waiting,  or  after  his  home- 
ward Journey  bad  begun,  he  was  in  either  case,  under  the  authorities  cited, 
unless  guilty  of  some  affirmative  act  removing  him  therefrom,  still  in  the 
course  of  bis  employment  when  death  overtook  him." 

The  employe  was  there  held  entitled  to  compensation  under  the 
Workmen's  Compensation  Act.  This  conclusion  seems  to  be  in  accord 
with  decisions  generally  by  the  Compensation  Commission,  as  well  as 
with  decisions  in  other  jurisdictions. 

In  Ackerly  v.  Long  Island  R.  R.  Co.,  19  S.  D.  R.  533,  a  railroad 
employe  riding  on  an  employe's  pass  was  killed  while  on  his  way  from 
home  to  his  place  of  work.    He  was  held  entitled  to  compensation. 

In  Avanzato  v.  Erie  R.  R.  Co.,  4  S.  D.  R.  397,  a  railroad  employe 
with  his  tools  undertook  to  catch,  an  east-bound  train  to  ride  where  he 
was  to  work,  fell  under  the  train  and  received  injuries  and  compensa- 
tion was  allowed. 

In  Potts  V.  Lehigh  Valley  R.  R.  Co.,  4  S.  D.  R.  421,  a  railroad  em- 
ploye was  on  his  way  from  work  when  the  car  caught  fire.  He  jumped 
therefrom  and  sustained  injuries.    Compensation  was  allowed. 

In  Holmes  v.  Great  Northern  Railway  Co.,  2  Workmen's  Compensa- 
tion Cases,  19,  the  English  Compensation  Commission  has  uphdd  the 
same  rule.  In  that  case  an  engine  cleaner,  who  lived  at  King's  Cross, 
was  carried  free  by  his  employer,  the  railroad  company,  to  Homsey. 
While  crossing  the  metals  for  the  purpose  of  getting  to  the  place 
where  he  worked,  and  shortly  before  the  time  for  commencing  work, 
he  was  knocked  down  by  a  passing  train  and  killed.    It  was  there  held : 

"That  the  employment  commenced  when  he  entered  the  train  at  King's 
Cross,  and  that  the  accident  arose  out  of  and  in  the  course  of  his  employ- 
ment." 

The  respondent,  to  sustain  this  judgment,  relies  strongly  upon  the 
case  of  Pierson  v.  Interborough  Rapid  Transit  Co.,  decided  in  this 
department  and  reported  in  184  App.  Div.  678,  172  N.  Y.  Supp.  492,  af- 
firmed without  opinion  227  N.  Y.  666,  126  N.  E.  920.  It  was  there  held 
that  where  an  employe  of  an  elevated  railroad  company,  during  a  two- 
hour  period  oflE  duty,  was  injured  by  collision  of  two  trains,  while  on  his 
way  from  a  terminal,  where  he  had  just  finished  a  tour  of  duty,  to  his 
dentist's,  the  injury  did  not  arise  ''out  of  and  in  the  course  of"  his  em- 
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plo3mient,  and  therefore  the  employe  was  not  entitled  to  compensation 
under,  the  Workmen's  Compensation  Law.  In  that  case  the  employe 
was  using  the  defendant's  train,  not  for  the  purpose  of  going  be- 
tween his  home  and  his  place  of  work,  but  for  the  purpose  of  going 
to  some  other  place  for  an  individual  or  personal  purpose,  and  the 
case  comes  within  the  rule  laid  down  in  the  Matter  of  E)e  Voe,  supra. 
This  case  is  po  authority,  however,  for  determining  the  liability  of 
the  company  in  a  case  where  an  employe  was  using  the  transportation 
furnished  by  the  master  in  going  to  his  place  of  emplo3rment,  and  does 
not  support  the  respondent's  contention  here. 

The  judgment  and  order  should  therefore  be  reversed,  with  costs, 
and  the  complaint  dismissed,  with  costs. 

CLARKE,  P.  J.,  and  LAUGHLIN,  J.,  concur. 
DOWLING  atid  GREENBAUM,  JJ.,  dissent. 


S.  ft  B.  KNrrriNO  bolls,  inc.,  V.  SOLOMON. 

(Supreme  Court,  AppeUate  Term,  First  Department.    October  14,  1920.) 

1.  Sato  <9=»347(3)— Plainiiff  enlitlad  to  recover  into  tanto,  where  there  is 

partial  failure  of  oonsideration. 

In  an  action  on  a  check  given  in  payment,  not  only  for  goods  delivered 
on  a  certain  date  and  claimed  to  be  defective,  but  also  for  satisfactory 
goods  delivered  previously  thereto,  there  was  only  a  partial  failure  of 
consideration,  which  was  only  a  defense  pro  tanto,  under  Negotiable  In- 
struments Law,  §  54,  and  plaintiff  was  entitled  to  recover  at  least  for  the 
goods  which  defendant  accepted  and  used. 

2.  Sales  <@=>359(1)— Evidenee  InsufBdent  to  siiow  tender  bacic  of  all  goods  for 

whiefa  note  was  given. 

In  an  action  by  a  seller  on  a  note,  where  defendant  pleaded  total  fail- 
ure of  consideration,  evidence  held  insufficient  to  show  the  purchaser  ten- 
dered back  ail  of  the  goods. 

Wagner,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  S.  &  B.  Knitting  Mills,  Incorporated,  against  Jack 
Solomon.  From  a  judgment  for  defendant,  entered  on  a  verdict,  plain- 
tiff appeals.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1919,  before  LEHMAN,  BIJUR,  and 
WAGNER,  JJ. 

Louis  Rosenberg,  of  New  York  City,  for  appellant. 

John  Bogart,  of  New  York  City  (Abraham  P.  Wilkes,  of  New  York 
City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  herein  sued  upon  a  check  for  $495.18, 
which  it  received  from  the  defendant  in  payment  for  certain  goods 
delivered  to  the  defendant.  The  defendant  pleaded  total  failure  of  con- 
sideration, and  alleged  in  his  answer  that  on  or  about  the  25th  of 
February,  1919,  the  plaintiff  delivered  to  him  certain  goods  in  attempt- 
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ed  compliance  with  the  requirements  of  the  agreement ;  that  the  defend- 
ant thereupon  delivered  to  the  plaintiff  the  check  in  suit  in  jayment  for 
the  said  goods,  but  thereafter  discovered  that  the  goods  received  were 
not  in  accordance  with  the  agreement  between  the  parties,  and  he 
thereupon  offered  and  tendered  to  the  plaintiff  the  return  of  the  mer- 
chandise delivered  as  aforesaid.  At  the  trial  it  appeared  that  the 
plaintiff  agreed  to  sell  to  the  defendant  certain  goods,  and  the  defendant 
deposited  upon  the  contract  with  the  plaintiff  chedcs  aggregating  the 
sum  of  $600,  and  agreed  to  pay  for  the  goods  as  delivered  under  the 
contract.  The  plaintiff  delivered  to  the  defendant  on  February  19» 
1919,  goods  to  the  value  of  $2,639,  and  on  February  21st  to  the  value  of 
$109.85.  There  is  no  claim  that  these  goods  were  not  in  accordance  with 
the  contract,  and  the  defendant  has  retained  and  used  them.  On  Febru- 
ary 25th  the  plaintiff  delivered  to  the  defendant  additional  goods,  which 
the  plaintiff  claimed  were  worth  $358.94,  and  thereupon  received  from 
the  defendant  the  check  in  suit,.which  concededly  was  given  in  payment^ 
not  only  for  the  goods  then  received,  but  also  for  the  goods  delivered  on 
February  19th  and  February  21st. 

The  defendant  claims  that  he  examined  the  goods  at  his  store  the 
same  afternoon,  and  found  that  some  of  them  did  not  comply  with  the 
contract,  and  then  offered  to  return  these  goods  to  the  plaintiff,  and  ask- 
ed for  goods  in  accordance  with  the  contract,  and  the  plaintiff  refused 
to  accept  the  return  of  any  of  the  goods,  and  notified  the  defendant  that 
he  would  not  deliver  any  more  goods  under  the  contract,  or  do  any 
further  business  with  the  defendant.  Within  four  or  five  days  there- 
after the  defendant  delivered  the  part  of  the  goods  which  were  conced- 
edly not  defective  to  some  of  his  customers,  and  at  the  trial  had  posses- 
sion only  of  the  goods  claimed  to  be  defective.  There  was  a  conflict 
of  testimony  upon  most  of  the  material  points  of  the  case,  but  the  jury 
gave  a  verdict  in  favor  of  the  defendant,  and  for  the  purposes  of  this 
appeal  we  may  consider  that  the  defendant's  version  has  been  establish- 
ed; but  as  a  matter  of  law  it  seems  to  me  that  these  facts  do  not 
establish  the  allegations  of  the  answer. 

[1,2]  The  defense  to  the  action  up(Mi  the  check  is  total  failure  of 
consideration ;  yet  concededly  the  check  was  given  in  payment,  not  only 
for  the  goods  delivered  on  February  2S*th,  but  also  for  the  goods  de- 
livered previously  thereto.  Even  if  the  goods  delivered  on  February 
25th  were  in  part  not  in  accordance  with  the  contract,  and  the  defend- 
ant made  a  proper  offer  to  return  these  goods,  there  has  been  only  a 
partial  failure  of  consideration,  and  partial  failure  of  consideration 
is  only  a  defense  pro  tanto  (section  54  of  the  Negotiable  Instruments 
Law  fConsol,  Laws,  c.  38]),  and  the  plaintiff  would  be  entitled  to  re- 
cover at  least  for  the  goods  which  the  defendant  has  accepted  and  used. 

The  plaintiff  further  contends  that  even  in  regard  to  the  goods 
delivered  on  February  25th  the  defendant  has  shown  no  valid  defense,, 
because  he  has  concededly  used  part  of  the  goods  and  is  not  in  a  posi- 
tion to  return  them  now.  It  is  unnecessary  for  us  to  determine  upon 
this  appeal  what  would  be  the  effect  of  a  subsequent  sale  of  part  of  a 
defective  delivery,  after  a  valid  offer  to  return  the  goods  was  made, 
because  in  this  case  I  do  not  think  that  the  evidence^  fairly  considered,. 
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shows  a  valid  offer  to  return  all  the  goods.  The  defendant  testified 
several  times  in  regard  to  this  offer  to  return,  but  at  no  time  did  he 
testify  to  an  unequivocal  offer  to  return  all  the  goods,  including  those 
that  were  not  defective.  He 'testified  that?  he  informed  the  plaintiff 
that  he  could  not  use  some  small  pieces  of  goods  and  one  larger  piece, 
which  was  not  properly  shaded,  and  also  ''those  that  are  good  I  am 
willing  to  accept,  and  those  that  are  not  I  cannot  use."  It  seems  to  me 
tnat  this  testimony  is  clearly  insufficient  to  show  a  tender  of  all  the 
goods,  and  if  there  is  any  doubt  as  to  whether  he  did  make  such  a> 
tender,  the  fact  that  he  thereafter  used  the  goods  that  were  not  defective 
in  his  business  is  at  least  very  persuasive  evidence  that  he  regarded 
these  goods  as  his  own.  Under  the  circumstances,  a  judgment  which 
deprives  the  plaintiff  of  any  recovery  upon  this  check,  though  it  cover- 
ed, not  only  defective  goods,  but  also  goods  which  were  not  defective, 
and  part  of  which  were  previously  accepted  by  the  defendant,  cannot 
stand. 

Judgment  is  therefore  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event 

BI JUR,  J.,  concurs. 
WAGNER,  J-,  dissents. 


(193  App.  Div.  520)      

WEI6BL  et  aL  ▼.  COOK  et  ox. 

(Supreme  Court,  Appellate  Division,  Tblrd  Department    November  10,  1920. > 

Caneeila^oii  of  instmnients  <d=>18— Defraaded  buyer  may  have  remedy,, 
thou^  he  used  property  after  action  brought 

'  If  there  was  fraud  In  the  sale  by  defendants  to  plaintiffs  of  a  mineral 

spring  property,  though  a  fire  occurred  after  active  work  at  the  property 
had  ceased,  the  proceeds  of  Insurance  could  continue  In  place  of  the 
property,  despite  plaintiffs'  sale  of  certain  machinery  as  junk  for  an 
adequate  price,  and  the  fact  that  plaintiffs  preserved  the  property  and 
condnued  the  business  during  the  pendency  of  their  action  cannot  deprive 
them  of  their  remedy  by  rescission ;  they  having  paid  $5,000  cash,  which 
they  lost,  except  for  $2,000  received  in  opeiatilon  of  the  property,  and 
signed  bond  and  mortgage  for  $10,000. 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Robert  Weigel  and  another  against  Leslie  Cook  and  wife. 
From  a  judgment  dismissing  the  complaint,  plaintiffs  appeal.  Re- 
versed and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Nash  Rockwood,  of  Saratoga  Springs  (Harry  P.  Pendrick,  of  Sara- 
toga Springs,  of  counsel),  for  appellants. 

Rowe  &  Walsh,  of  Saratoga  Springs  (A.  F.  Walsh,  of  Saratoga 
Sprinjgs,  of  counsel),  for  respondents. 

JOHN  M.  KELLOGG,  P.  J.  The  summons  and  complaint  was 
served  June  !0,  1919,  and  the  amended  complaint  of  June  28,  1919,  al- 
leged in  substance  that  in  January  of  that  year  the  plaintiffs  purchased 
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of  the  defendants  a  mineral  spring  property,  with  its  appliances  and 
equipment,  for  $15,000,  of  which  $5,000  was  paid  in  cash,  and  $10,000 
secured  by  plaintiffs'  bond  and  mortgage  upon  the  property  sold ;  .that 
the  sale  was  induced  by  f  klse  representations  as  to  the  quality  and  char- 
acter of  the  springs ;  that  the  plaintiffs  immediately  entered  into  pos- 
session and  continued  the  operation  of  said  springs,  and  that  by  reason 
of  the  fraudulent  and  false  misrepresentations  the  plaintiffs  had  been 
damaged  in  tlie  sum  of  $25,000 ;  and  that  the  plaintiffs  were  ready  and 
willing  to  reconvey  to  the  defendants  the  property — and  demanded 
judgment  for  $25,000  damages,  and  that  the  bond  and  mortgage  be 
canceled  and  discharged,  and  for  other  and  further  relief,  with  costs. 
The  plaintiffs,'  during  the  pendency  of  the  action,  made  certain  im- 
provements upon  the  spring  property  and  equipment,  carrying  on  the 
business  of  bottling  and  selling  the  water  at  a  loss  until  about  a  week 
before  September  27,  1919,  when  the  works  were  destroyed  by  fire. 
The  buildings  and  machinery  were  insured.  The  loss  by  the  fire  was 
adjusted  at  $7,000,  which,  by  agreement  between  the  parties,  is  held  by 
the  insurance  company  to  be  paid  to  the  party  entitled  thereto.  Dur- 
ing the  pendency  of  the  action  the  plaintiffs  expended  about  $5,000 
in  carrying  on  the  business  and  improving  the  property,  realizing  there- 
from about  $2,000,  showing  a  net  loss  of  about  $3,000  as  a  result  of 
the  business. 

The  plaintiffs,  in  opening  the  case,  stated  that  it  was  an  action  for 
rescission.  The  trial  justice  did  not  pass  upon  the  question  of  fraud, 
or  the  character  and  worthlessness  of  the  spring,  but  based  the  decision 
upon  the  groimd  that  after  action  brought,  by  continuing  the  business 
and  interfering  with  the  property,  the  plaintiffs  had  waived  tibe  fraud, 
and  could  not  maintain  an  action  for  rescission,  and  that  upon  the  com- 
plaint no  other  relief  was  available,  and  the  plaintiffs  were  defeated,  in 
effect  because  they  refused  to  amend  the  complaint.  After  the  fire 
some  of  the  burned  machinery  was  found  to  be  valuable  only  as  junk, 
and  it  was  sold  as  such  by  the  plaintiffs  for  $120.  A  truck,  which 
passed  through  the  fire,  was  taken  by  the  plaintiffs  to  Albany,  where 
some  repairs  were  put  on  it.  Some  o,ther  machinery  was  taken  to 
the  plaintiffs'  bam  in  Saratoga  after  the  fire,  and  remained  there  for 
storage. 

Concededly,  if  the  fraud  was  established,  the  plaintiffs,  at  the  time 
of  action  brought,  were  entitled  to  a  rescission  of  the  contract-  The 
fire  occurred  after  active  work  at  the  spring  property  had  ceased,  and 
apparently  without  fault  of  the  plaintiffs.  The  plaintiffs  have  done 
no  act  which  prevents  them  from  substantially  complying  with  a  prop- 
er judgment  for  specific  performance.  The  insurance  money  may 
well  take  the  place  of  the  buildings  and  property  destroyed.  The 
machinery  in  storage  and  the  repaired  truck  can  be  returned;  the 
only  act  by  the  plaintiffs  which  could  interfere  with  a  complete  restora- 
tion of  the  property  would  be  the  sale  of  the  junk,  and  no  question  is 
raised  but  that  the  price  received  was  adequate.  At  the  time  of  action 
brought,  the  plaintiffs,  on  their  theory,  had  lost  $5,000,  and  there  was 
outstanding  their  bond  and  mortgage  for  $10,000  more.  The  spring 
property  had  been  in  active  operation,  and  was  sold  as  an  operating 
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and  equipped  mineral  spring,  although  active  operations  at  the  spring 
were  not  carried  on  for  a  month  or  two  prior  to  the  sale.  The  plain- 
tiffs were  not  required  to  trust  entirely  to  the  solvency  of  the  defend- 
ants to  get  back  their  $5,000,  nor  to  place  their  sole  reliance  upon  the 
imcertain  resvdt  of  a  lawsuit  It  was  their  right  and  duty  to  preserve 
the  property,  and  whatever  business  had  been  established  in  connection 
with  it,  and  the  fact  of  preserving  the  property  and  continuing  the 
business  during  the  pendency  of  the  action  cannot  deprive  the  plaintiffs 
of  their  remedy.  Keefuss  v.  Weilmunster,  89  App.  Div.  306,  85  N.  Y. 
Supp.  913. 

"It  is  a  familiar  principle  that  a  court  of  equity,  harliig  obtained  Juris- 
diction of  the  parties  and  the  subject-matter  of  the  action,  will  adapt  its 
relief  to  the  exigencies  of  the  case."  Phillips  v.  West  Rockaway  Land  Co., 
226  N.  Y.  607,  515,  124  N.  E.  87;  Bloomqulst  v.  Farson,  222  N.  Y.  375,  880, 
118  N.  B.  855;   Rudiger  v.  Coleman,  228  N.  Y.  225,  126  N.  B.  723. 

Every  necessary  fact  is  found  in  the  complaint  which  would  author- 
ize a  moijey  judgment  for  the  plaintiffs,  if  a  court  of  equity  was  inade- 
quate to  grant  other  relief.  Manifestly  a  court  of  equity  may  fit  equi- 
table relief  to  the  situation  existing  at  the  trial.  It  was  error  to  dis- 
miss the  complaint  upon  the  ground  that  the  fraud  and  the  right  to  spe- 
cific performance  had  been  waived. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs. 
to  the  appellants  to  abide  the  event.  The  court  disapproves  of  the  first, 
fourth,  and  seventh  findings  of  fact.    All  concur. 


(113  Hlsc.  Hep.  331) 

KUTCHER  et  al.  v.  ORIENTAL  SCLK  PRINTING  CO. 

(Supreme  Oourt,  Appellate  Term,  First  Department    October  21,  1020.) 

1.  Bailment  <&=»18(2)^Silk  dyer  held  to  have  Uen  for  work. 

Under  Lien  Law,  $  180,  a  bailee,  to  whom  silk  was  delivered  for  dye- 
ing and  printing,  Is  entitled  to  a  Hen  for  the  work  performed  In  enhancing 
the  value  of  the  property,  and  may  refuse  to  deUver  the  same  until  after 
payment  of  services. 

2.  Baflmeai  ^»1S (2)— Bailee  can  bold  property  for  enlire  balance  due  for 

work  performed. 

Where  silk  was  delivered  for  dyeing  and  printing,  the  bailee,  under 
Lien  Law,  f  180,  Is  entitled  to  hold  a  parcel  of  goods  for  the  entire* 
balance  due  it  for  work  performed  in  the  course  of  regular  duties ;  all 
the  work  having  been  done  under  a  single  and  entire  contract. 

3.  Bailment  ^=>18(1> -bailee  entitled  to  payment  oo  completion  of  work. 

Where  no  time  for  payment  to  a  bailee  on  account  of  work  done  in 
dyeing  and  printing  silk  was  fixed,  he  is  entitled  to  payment  on  comple- 
tion, and  his  lien  persists,  unless  there  was  some  credit  arrangement,  or 
payment  was  fixed  at  a  future  time  so  inconsistent  with  the  lien  as  to 
destroy  it. 

4.  Bailment  ^=^18(4)— Bailee  does  not  lose  lien  by  afisertion  of  excessive 

amount  for  services. 

Where  payment  was  not  made  to  a  baUee  to  whom  silk  was  deUvered 
for  dyeing  and  printing,  the  assertion  of  a  lien  in  a  greater  amount  than 
the  bailee  was  entitled  to  does  not  destroy  the  lien. 
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5.  Bailment  ^=>1S(1)-— Paymem  and  redelivery  to  be  eootonnioraiieoua. 

Where  sUk  was  delivered  to  a  bailee  for  dyeing  and  printing,  and  no 
special  arrangements  as  to  payment  or  credit  were  made,  payment  and 
redelivery  are  contemporaneous  obligations,  and  neither  party  can  put 
the  other  in  default  until  he  has  made  tender  of  performance. 
«.  Bailment  <@=:>30^Allegation  of  refusal  to  deUver  nol  eqaivalent  to  aUega- 
tion  of  WTongfU  refusal. 

In  an  action  by  the  owner  of  silk,  who  had  delivered  it  to  a  bailee  for 
dyeing  and  printing,  an  allegation  in  the  complaint  of  refusal  to  rede- 
liver, tak^  alone,  is  not  equivalent  to  an  allegation  of  demand  and  re- 
fusal by  reason  of  the  implication-  of  a  prior  demand,  and,  there  being 
nothing  to  the  contrary,  it  cannot  be  deemed  that  the  refusal  was  wrong- 
ful. 

7.  Bailment  <&=>3a— Allegation  of  undertakli«  to  redeliver  insufBdent  to 

ehaige  bailee  with  liability. 

Where  silk  was  delivered  to  a  bailee  for  dyeing  and  printing,  an 
allegation  in  the  owner's  complaint  that  the  bailee  undertook  to  redeliver 
is  not  sufficient  to  charge  it  with  liability  through  a  mere  failure  to 
return;  there  being  nothing  to  show  that  the  owner  had  tendered  per- 
formance. 

8.  Bailment  <®=»3(^C(«iplaint  Insufficient  to  stoto  cause  of  action  for  refusal 

to  redeliver. 

In  an  action  against  defendant,  to  whom  silk  was  delivered  for  dyeing 
and  printing,  the  complaint,  which  merely  alleged  defendant's  refusal  to 
redeliver  and  his  undertaking  to  so  deliver,  is  insufficient,  taken  alone, 
to  state  a  cause  of  action,  there  being  nothing  to  show  a  tender  of  pay- 
ment, etc.,  on  the  part  of  plaintiff  whidi  would  destroy  defendant's  lien, 
under  Lien  Law,  §  180,  and  any  other  holding  would  enable  the  bailor 
in  such  case  to  break  his  engagement  and  yet  put  the  baUee  in  default. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Sam  Kutcher  and  another  against  the  Oriental  Silk  Print- 
ing Company.  From  an  order  denying  defendant's  motion  for  judg- 
ment on  the  pleadings,  and  from  order  granting  plaintiff's  motion  for 
judgment  on  the  pleadings,  defendant  appeals.  Orders  reversed,  and 
judgment  for  defendant  granted. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Gould  &  Wilkie,  of  New  York  City  (Charles  G.  Keutgen,  of  New 
York  City,  of  counsel),  for  appellant. 

I.  Gainsburg,  of  New  York  City  (Joseph  P.  Segal,  of  New  York 
City,  on  the  brief),  for  respondents. 

WAGNER,  J.  A  demurrer  challenging  the  sufficiency  of  the  com- 
plaint was  overruled  below,  and  the  cross-motions  made  for  judgment 
upon  the  pleadings  resulted  in  the  granting  of  plaintiffs'  motion  and 
denial  of  that  of  the  defendant,  with  leave  to  withdraw  its  demurrer 
and  plead  over. 

The  amended  complaint,  based  upon  a  transaction  of  bailment,  sets 
forth  that  the  plaintiffs  delivered  to  the  defendant  certain  pieces  of 
silk  owned  by  them,  to  be  printed  and  dyed  by  defendant  under  an 
agreement  by  which  plaintiffs  were  to  pay  a  reasonable  compensation 
for  the  defendant's  services;  that  defendant  failed  to  redeliver  46 
pieces  of  said  silk  and  refused  to  pay  the  alleged  market  value  there- 
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of ;  that  the  plaintiffs  demanded  payment  of  the  market  value,  but  the 
defendant  refused  to  pay  or  return  the  said  goods. 

It  is  claimed  by  defendant  that  the  pleading  sets  forth  no  cause  of 
action  and  alleges  facts  tantamount  to  showing  that  the  defendant 
rightfully  withheld  delivery  of  tfie  silk.  The  deficiencies  argued  are 
that  it  fails  to  allege  either  payment  to  the  defendant  for  its  work  of 
dyeing  and  printing,  or  tender  of  any  amount  therefor  to  defendant,  or 
plaintiffs'  ability  or  willingness  to  pay,  and  further  that  the  complaint 
is  devoid  of  any  allegation  of  demand  and  refusal  to  redeliver. 

[1,2]  Under  section  180  of  the  Lien  Law  (Consol.  Laws,  c.  33)  the 
facts  pleaded  disclose  that  the  defendant  had  a  lien  for  the  work  which 
he  performed  in  enhancing  the  value  of  the  property  delivered  to  it, 
for  its  reasonable  charges,  and  was  entitled  to  retain  possession  and 
refuse  the  delivery  of  the  same  until  after  payment  for  the  services 
rendered.  Nor  was  it  limited  to  the  value  of  the  services  put  upon  the 
specific  goods  in  possession,  but  was  entitled  to  hold  such  goods  sub- 
ject to  payment  of  the  entire  balance  due  it  for  work  performed  in 
the  course  of  the  regular  dealings;  all  the  work  having  been  done 
under  a  single  and  entire  contract.  Conrow  v.  Little,  115  N.  Y.  387,  22 
N.  E.  346,  5  L.  R.  A.  693. 

[3]  In  order  to  nullify  its  undoubted  right  of  lien,  there  of  course 
must  be  some  credit  agreement  alleged,  or  a  future  time  of  payment 
provided,  beyond  the  completion  of  the  contract,  so  inconsistent  with 
the  existence  of  such  lien  as  to  destroy  it.  There  appearing  no  time 
for  the  pa3rmcnt  of  such  Compensation  in  the  complaint,  the  rule  that 
payment  was  to  be  made  upon  the  completion  of  the  work  obtains. 
Gurski  v.  Doscher,  112  App.  Div.  345,  98  N.  Y.  Supp.  588,  affirmed 
190  N.  Y.  536,  83  N.  E.  1125;  Stewart  v.  Newbury,  220  N.  Y.  379,- 
115  N.  E.  984,  2  A.  L.  R.  519. 

[4,5]  Under  the  circumstances,  therefore,  the  payment  for  the 
work  of  printing  and  dyeing  and  the  redeUvery  of  the  merchandise 
were  mutual  and  concurrent  conditions  by  the  terms  of  the  agreement 
set  forth  in  the  complaint,  and  where  contemporaneous  performance  of 
mutual  obligations  is  required,  neither  party  can  sue  until  he  has  put 
the  other  in  default  by  tender  of  performance.  This  court  said  in 
Garte  v.  Souvenir  Post  Card  Co.,  136  N.  Y.  Supp.  at  page  183 : 

"The  counterclaim  of  the  defendant  falls,  however,  to  allege  any  tender 
of  the  market  value  of  the  stones,  or  of  any  abiUty  or  wlUlngness  to  pay  for 
them,  and  the  proof  to  sustain  the  allegations  of  the  complaint  is  also  per- 
haps deficient  on  this  point.  If,  therefore,  the  right  of  the  defendant  to  de- 
mand the  stonos  and  the  right  of  the  plaintiff  to  payment  are  mutual  and  con- 
current, then  the  counterclaim  was  properly  dismissed." 

The  defendant  lost  no  right  to  its  lien  upon  refusing  to  deliver  the 
silk  before  payment  for  its  work  had  been  made,  for  delivery  in  such 
case  would  have  effected  a  waiver.  The  courts  .have  gone  further  and 
held  that  even  the  assertion,  unaccompanied  by  any  other  act,  of  a 
lien  greater  in  amount  than  the  lienor  is  entitled  to,  will  not  obviate 
the  necessity  of  a  tender,  except  where  the  absolute  refusal  to  deliver 
under  any  circumstances  whatever  is  so  pronounced  and  evident  that 
.tender  would  be  but  an  idle  act.    We  think  the  complaint,  in  failing  to 
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allege  payment  or  tender  of  payment  for  the  work  performed,  fails 
to  state  a  cause  of  action. 

[8-8]  With  respect  to  the  claim  that  the  absence  of  any  allegation 
of  demand  for  the  redelivery  of  the  goods  is  a  vital  insufficiency,  the 
plaintiffs  contend,  first,  that  the  allegation  of  a  refusal  to  return  the 
goods  is  equivalent  to  an  allegation  of  demand  and  refusal,  by  reason 
of  the  impUcation  of  a  prior  demand.  Thomas  v.  New  York  &  Green- 
wood Lake  R.  R.  Co.,  139  N.  Y:  163,  34  N.  E.  877.  The  difficulty  we 
find  with  this  contention  is  that  in  the  complaint  there  is  no  allegation 
that  the  defendant  wrongfully  or  unlawfully  refused  to  return.  We 
find  simply  the  allegation  that  the  defendant  refused  to  return  the 
goods,  a  statement  equally  consistent  with  a  rightful  refusal. 

Secondly,  it  is  argued  that  the  allegation  that  the  defendant  under- 
took to  redeliver  the  goods  is  sufficient  to  charge  it  with  liability 
through  mere  failure  to  return.  Stem  v.  Rosenthal,  56  Misc.  Rep.  643, 
107  N.  Y.  Supp.  772,  cited  as  authority  for  this  proposition,  however, 
hinged  upon  the  point  that  payment  for  the  work  done  by  the  bailee 
was  to  be  made  only  after  the  return  of  the  goods  to  the  bailor,  and 
that  accordingly  the  bailee  had  no  lien  and  was  entitled  to  compensa- 
tion only  after  the  return. 

To  sustain  the  complaint  in  this  action  we  think  would  be  equivalent 
to  holding  that,  in  the  class  contemplated  by  section  180  of  the  Lien 
Law,  bailors  in  every  case  would  have  the  right,  not  only  to  deliberately 
break  their  engagement  to  pay  for  the  work  rendered  in  their  behalf, 
but  by  their  own  breach  to  make  the  bailee,  who  has  performed  his 
contract  of  service  in  good  faith,  an  unwilling  purchaser  of  the  article. 
This  we  will  not  do. 

-  The  orders  appealed  from  are  reversed,  with  $10  costs  and  disburse- 
ments, and  judgment  for  the  defendant  upon  the  pleadings  granted, 
with  $10  costs,  with  leave  to  plaintiffs  to  serve  an  amended  complaint 
within  six  days  after  service  of  a  copy  of  the  order  entered  hereon. 
All  concur. 


(193  App.  Div.870) 

KLEE^  et  al.  v.  GEORGE  W.  STILES  CONST.  CX).  et  aL 

(Supreme  Court,  Appellate  Division,  TMrd  Department    November  18,  1920.) 

Master  and  servant  <®=»417(7) — ^Finding  oo  eonflictlng  evidence  to  compensa- 
tion ease  conclusive. 

Finding  of  Industrial  CJommisslon  that  employ^  received  a  strain,  from 
slipping  while  at  his  work,  causing  an  acute  dilatation  of  the  heart,  re- 
sulting in  his  death,  which  was  the  direct  result  of  the  accidental  in- 
Jury,  having  support  in  legal  evidence,  will  not  be  disturbed,  notwith- 
standing evidence  in  support  of  claim  of  death  resulting  from  a  previous 
diseased  condition. 

Appeal  from  Award  of  State  Industrial  Conunission. 

Proceeding  by  Alta  Klein  for  compensation  under  the  Workmen's 
Compensation  Law  for  death  of  her  husband,  Henry  Klein,  opposed  by 
the  George  W.  Stiles  Construction  Company,  employer,  and  the  Zuridi 
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General  Accident  Sc  Liability  Insurance  Company,  Limited,  insurance 
carrier.  From  an  award  of  the  State  Industrial. Commission,  the  em- 
ployer and  insurance  carrier  appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COQHRANE,  HENRY  T.  KELLOGG;  and  KILEY,  JJ. 

Philip  J.  O'Brien,  of  New  York  City  (John  N.  Carlisle,  of  Albany, 
of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  and 
Bernard  L.  Shientag,  of  New  York  City,  of  counsel),  for  respondents. 

KILEY,  J.  Claimant's  intestate  was  a  carpenter,  at  work  for  the 
employer  appellant  at  Niagajra  Falls  on  the  15th  day  of  January,  1919. 
He  and  a  fellow  workman  were  at  work  on  the  construction  ,of  an 
apartment  house,  and  at  the  time  pertinent  here  they  were  fitting,  lay- 
ing, and  securing  joists  on  the  ground  floor  of  the  building.  While 
so  at  work  claimant  alleges  her  husband  received  accidental  injuries 
which  resulted  in  his  deatib  on  May  13,  1919.  After  an  extended  hear- 
ing before  the  State  Industrial  Commission  it  made  the  following 
finding  : 

"On  January  15, 1919,  while  tbe  said  Henry  Klein  was  engaged  In  the  r^u- 
lar  course  of  his  employment,  and  while  working  on  a  building  in  the  course 
of  construction  on  Orleans  avenue,  between  Twenty-t'ourth  and  Twenty- 
Fifth  streets,  Niagara  Falls,  N.  Y.,  the  said  Henry  Klein,  while  endeavoring  to 
push  a  joist  in  position  with  one  foot,  in  order  that  a  fellow  workman  might 
nail  the  Joist  in  place,  his  other  foot  sUpped  in  the  mud,  went  into  a  hole, 
thereby  causing  him  to  sustain  a  strain  of  the  internal  organs,  which  caused 
an  acute  dilatation  of  the  heart,  which  never  comjiensated,  and  which  finally 
resulted  in  his  death  on  May  13,  1919;  his  death  being  the  direct  result  of 
the  accidental  injuries  sustained  by  him  while  engaged  in  the  regular  course 
of  his  employment  on  January  15,  1919." 

There  is  no  evidence  in  the  record  contradicting  what  took  place  at 
the  time  it  is  urged  he  was  injured,  viz.:  While  standing  on  the 
ground,  he  threw  up  one  of  his  legs,  so  as  to  bring  his  foot  against  the 
joist,  which  was  elevated  upwards  of  two  feet  above  the  ground 
where  he  was  standing,  and  that  the  other  foot  on  the  ground  slipped 
in  the  mud,  and  that  he  complained  and  showed  in  his  face  and  actions 
that  he  had  received  an  injury  then  and  there. 

Appellants'  ground  of  contest  is  that  death  resulted  from  a  previous 
diseased  condition  of  the  heart.  This  question  was  sharply  litigated 
before  the  commission.  Medical  experts  were  called  as  witnesses  by 
both  parties,  and  dn  this  question  expressed  divergent  views.  The 
condition  of  the  heart,  upon  which  the  opposition  to  claimant  was 
based,  was  described  by  deceased's  physician.  He  had  attended  him 
when  he  had  pneumonia  in  1918,  and  previous  for  a  sprained  knee,  and 
the  history  of  the  medical  case  disclosed  that  he  had  had  measles  when 
a  boy,  and  previous  pneumonia  when  about  18  years  of  age.  He  was 
about  28  years  old  when  he  died,  and  at  one  time  he  suffered  from  a 
couple  of  fractured  ribs.  He  had  examined  his  heart  before  the  time 
of  the  alleged  accident,  and  found  what  he  described  in  the  following 
answer  to  a  question  asked  of  him ; 
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"A.  The  oondition  of  the  heart — there  was  a  systolic  murmiir,  bnt  no  slgii 
of  any  diseased  condition  of  the  heart  There  was  no  hypertrophy  of  the 
heart  at  that  time"  (1918). 

And  in  reply  to  a  question  from  the  commissioner  he  said  there  was 
no  dilatation.    He  further  testified: 

"There  may  be  some  little  defect  of  the  valve,  or  In  the  approximation  of 
the  valves" 

— as  the  cause  of  the  systolic  murmur.  Systole  means  the  contrac- 
tion of  the  heart  and  arteries,  and  decedent's  physician  testified  that  it 
did  not  necessarily  mean  loss  of  compensation.  Hypertrophy  means 
the  abnormal  increase  in  the  size  of  an  organ.  Dilatation  of  the  heart 
means  an  increase  in  size  of  one  or  more  of  the  heart  cavities  from 
weakening  of  the  muscles.  After  the  injury  the  last  two  conditions 
of  the  heart  were  manifest. 

The  evidence  of  appellant's  experts  is  to  the  eflfect  that  the  first  con- 
dition, systolic  murmur,  being  present,  developed  into  the  last  two  con- 
ditions, and  while  the  strain  might  have  taken  place  as  described  by 
claimant,  yet  the  heart  was  ripe  for  the  breakdown  from  such  strain, 
or  from  any  other  unusual  exertion.  As  heretofore  observed,  the  con- 
test was  sharp  upon  this  point,  and  claimant's  position  was  abJy  as- 
sailed, yet  her  position  is  not  devoid  of  support  in  the  evidence,  and, 
as  Justice  Cochrane  said  in  Campbell  v.  Clausen-Flanagan  Brewery,  183 
App.  Div.  499,  171  N,  Y.  Supp.  522,  quoting  from  the  opinion  in  Mat- 
ter of  Heitz  v.  Ruppert,  218  N.  Y.  148, 112  N.  E.  750,  L.  R.  A.  1917A, 
344: 

"Where  conflicting  inferences  from  the  same  facts  are  possiMe,  different 
triers  of  facts  may  draw  different  conclusions,  and  the  weight  of  evidence  iB 
not  for  consideration  in  this  court." 

In  the  Matter  of  Carroll  v.  Knickerbocker  Ice  Co.,  218  N.  Y.  435, 
113  N.  E.  507,  Ann.  Cas.  1918B,  540,  the  court,  speaking  of  section 
68  of  the  Compensation  Law  (Consol.  Laws,  c.  67),  and  of  that  statute 
generally,  says: 

"The  section  does  not  declare  the  probative  force  of  any  evidence,  but  it 
does  declare  that  the  aim  and  end  of  the  investigation  by  the  commission  shall 
be  *to  ascertain  the  substantial  rights  of  the  parties.'  ♦  ♦  ♦  xhe  act  may 
be  taken  to  mean  that,  while  the  commission's  Inquiry  Is  not  limited  by  the 
oommon-law  or  statutory  rules  of  evidence,  or  by  technical  or  formal  rules  of 
procedure,  and  it  may  in  its  discretion  accept  any  evidence  that  is  offered, 
still  In  the  end  there  must  be  a  residuum  of  legal  evidence  to  support  the 
claim  before  an  award  can  be  made." 

Legal  evidence  on  the  part  of  the  claimant  was  submitted  on  the 
hearing  before  the  commission,  and  therefore  does  not  come  under  the 
criticism  found  necessary  in  Carroll  v.  Knickerbocker  Ice  Co.,  supra. 
Nor  do  I  think  it  comes  within  the  rule  laid  down  by  Mr.  Justice  H. 
T.  Kellogg  in  his  very  able  opinion  in  Richardson  v.  Greenberg,  188 
App.  Div.  248,  176  N.  Y.  Supp.  651.  While  a  slight  defect,  in  an 
otherwise  healthy  heart,  existed  before  the  day  of  the  injury,  it  was 
not  presently  fatal.  It  was  not  necessarily  remotely  fatal,  if  at  all, 
which  contention  the  evidence  fairly  upholds,  except  the  evidence  of 
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experts  based  upon  hyx>othetical  questions.     So  far  as  any  previous 
personal  history  of  the  case  was  concerned,  they  did  not  have  it. 

A  question  of  fact  was  presented,  and  the  award  should  be  af- 
firmed.  All  concur. 


COHEN  et  al.  v.  AMERICAN  RY.  EXPRESS  CO. 

(Supreme  OovaU  Appellate  Term,  First  Department.     November  15,  1920.) 

1.  Carriers  <@=»134— Plaintiff,  suing:  for  lost  shipment,  held  entitled  to  full 

amount  ebUmed,  in  view  of  undisputed  evidence. 

Ixi  action  against  express  company  for  value  of  merchandise  lost  in 
carriage,  plaintiffs  were  entitled  to  a  judgment  for  the  full  amount  claim- 
ed, where  there  was  undisputed  evidence  by  plaintiffs  and  by  a  disinter- 
ested witness,  placing  such  valuation  on  goods. 

2.  Carriers  ^^^^ISl— Evidence  held  sufficient  to  warrant  recovery  for  lost  ship- 

ment. 

In  action  against  express  company  for  goods  lost  in  transportation, 
plaintiffs  having  produced  duplicate  receipt  bearing  signature  of  ex- 
press company's  receiving  clerk,  with  undisputed  testimony  that  the  origi- 
nal receipt  had  not  been  given  to  boy  who  deUvered  package,  and  that 
duplicate  receipt  had  been  made  out  on  receiving  clerk's  Inability  to  find 
original,  was  not  required  to  place  such  boy  on  witness  stand  in  order 
to  recover. 
8.  Evidence  ^=^594 — ^Posltive  uneontniAeted  testimony,  not  opposed  to  proba^ 
blUtles,  entitled  to  eondnslveiMSB. 

Positive  uncontradicted  testimony,  when  not  opposed  to  the  probabili- 
ties, is  entitled  to  conclusiveness,  and  neither  court  nor  Jury  has  a  right 
to  disregard  it. 
4.  Carriers  ^=»60— Doplicate  receipt,  issued  by  ree^vlng  derfc,  held  binding 
on  eoqHress  eompaoy. 

Duplicate  receipt,  issued  by  express  company's  receiving  clerk,  was 
binding  on  express  company,  in  the  absence  of  any  notice  to  shipper  that 
t    receiving  clerks  were  not  permitted  to  issue  such  receipts. 

6.  Principal  and  agent  4^^116  (D—Undfedosed  limitations  of  autiiority  in- 
operative. 

The  powers  of  the  agent  are  prima  facie  coextensive  with  the  business 
intrusted  to  his  care,  and  will  not  be  narrowed  by  limitations  not  commu- 
nicated to  the  person  with  whom  he  deals. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Benjamin  W.  Cohen  and  another  against  the  American 
Railway  Express  Company.  From  a  judgment  dismissing  complaint, 
after  a  trial  by  the  court  without  a  jury,  plaintiffs  appeal.  Judgment 
reversed,  and  directed  for  plaintiffs.  , 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and' 
WAGNER,  JJ. 

Rudolph  Marks,  of  New  York  City,  for  appellants. 
Edgar  R.  Kraetzer,  of  New  York  City  (Walter  L.  Bryant,  of  New 
York  City,  of  counsel),  for  respondent. 

DELEHANTY,  J.  The  action  is  brought  against  defendant  as  a 
common  carrier  for  the  value  of  merchandise  lost  or  destroyed  in  car- 

«s»For  other  caaes  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  Digests  it  Indexes 
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rlage.  As  the  complaint  was  dismissed  for  lack  of  proof  a  r&ume  of 
the  plaintiff's  testimony  is  necessary.  It  appeared  that  on  or  about 
January  25,  1915,  plaintiffs  herein  shipped  to  one  Doeschner,  of  Pitts- 
burg, Pa.,  on  memorandum,  six  fur  coats,  of  the  value  of  $1,500. 
Doeschner  kept  one  of  the  coats,  priced  at  $250,  as  per  bill  accom- 
panying the  consignment  and  directed  his  bookkeeper  to  return  to  plain- 
tiffs the  other  five  thereof. 

The  reshipment  of  these  coatp  took  place  in  the  following  manner: 
Doeschner  saw  his  bookkeeper  make  up  the  package  of  five  coats  and 
mark  a  valuation  of  $1,300  thereon,  according  to  his  instruction.  The 
bookkeeper  testified  that  she  made  up  a  bundle  of  the  five  coats  in  ques- 
tion as  directed  by  her  employer,  typewrote  plaintiffs'  address,  and 
pasted  it  thereon,  and  in  ink  on  the  package  wrote  "Value  $1,300"; 
that  she  then  gave  the  bundle  to  Doeschner's  office  boy  for  delivery  to 
defendant ;  that  a  few  days  later  Doeschner  was  notified  by  plaintiffs 
that  they  had  not  received  the  coats.  Doeschner  then  asked  the  book- 
keeper and  the  office  boy  for  the  receipt,  and,  not  obtaining  it,  Doesch- 
ner took  the  boy  over  to  the  defendant's  office  and  confronted  him  with 
defendant's  receiving  clerk,  who  admitted  that  the  boy  delivered  the 
package  and  stated  that  while  he  (the  receiving  clerk)  was  making  out 
the  receipt  for  same  the  boy  went  away  and  failed  to  return ;  that  he 
kept  such  receipt  on  account  of  the  high  value  of  the  package.  Un- 
able to  find  this  original,  however,  the  defendant's  receiving  clerk  made 
out  a  duplicate  thereof  from  recollection  of  the  transaction  and  gave 
it  to  Doeschner.  This  receipt  showed  on  its  face  that  the  value  of  the 
package  was  given  at  $1,300,  and  bears  the  signature  of  the  individ- 
ual who  admittedly  was  defendant's  receiving  clerk  at  the  place  in  ques- 
tion. 

Defendant  submitted  no  proof,  except  to  show  by  defendant's  Pitts- 
burgh city  manager  that  prior  to  the  transaction  in  question  all  re- 
ceiving clerks  had  been  notified,  through  him,  not  to  issue  "duplicate" 
receipts.  This  testimony  was  received  over  the  objection  and  excep- 
tion of  plaintiff.  The  learned  court,  in  making  its  decision  herein,  filed 
die  following  memorandum : 

"I  hereby  find  and  decide  that  the  testimony  in  this  case  is  not  of  a  kind 
to  warrant  a  judgment  for  plainfiff  for  the  amount  claimed.  The  delivery 
boy  of  the  shipper  was  the  necessary  witness." 

[1]  With  due  deference  to  the  learned  trial  judge  I  think  that,  on 
the  uncontradicted  proof  submitted,  plaintiffs  were  entitled  to  a  judg- 
,ment  for  the  full  amount  claimed.  Not  only  was  the  value  of  the  con- 
signment testified  to  by  plaintiffs,  but  also  by  their  apparently  disinter- 
ested witness,  Doeschner,  a  dealer  in  goods  of  the  description  named 
for  upwards  of  29  years.  This  valuation  was  in  no  wise  disputed.  The 
delivery  boy,  if  called,  could  not  have  changed  it,  for  the  simple  rea- 
son that,  so  far  as  the  records  show,  he  had  nothing  to  do  with  the  val- 
uation placed  thereon. 

[2]  If,  however,  it  was  in  the  mind  of  the  court  that  this  boy  should 
have  been  called  as  a  witness  on  the  main  question  of  delivery  to  de- 
fendant, that  became  unnecessary,  in  view  of  the  uncontradicted  tes- 
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timony  of  Doeschner  as  to  what  took  place  when  he  and  his  office  boy 
confronted  defendant's  receiving  clerk,  and  the  subsequent  issuance  by 
the  latter  of  the  duplicate  receipt  named. 

[3]  Positive  and  uncontradicted  testimony  of  this  character,  when 
not  opposed,  as  here,  to  the  probabilities,  is  entitled  to  conclusiveness, 
and  neither  court  nor  jury  has  a  right  to  disregard  it.  This  rute  of 
law  is  so  elementary  as  to  require  no  citation. 

[4,  5]  I  also  think  that  the  duplicate  receipt  in  question  was  bind- 
ing on  defendant,  in  the  absence  of  any  notice  to  plaintiff  that  its  re- 
ceiving clerks  were  not  permitted  to  issue  receipts  of  that  kind.  As 
was  said  in  Lowenstein  v.  Lombard,  164  N,  Y.  324,  58  N,  E.  44 : 

"The  powers  of  the  agent  are,  prima  fade,  coextensive  with  the  business 
Intmsted  to  his  care,  and  will  not  be  narrowed  by  limitations  not  communi- 
cated to  the  person  with  whom  he  deals." 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  for  plain- 
tiff for  the  amount  prayed  for,  with  costs  in  the  court  below.  All  con- 
cur. 


<ld3  App.  IXy.  948) 

CARROLL  V.  CURRAN. 

(Supreme  Court,  Appellate  Diylslon,  First  Department.    October  29,  1920.) 

Judgment  ^=^929— Action  on  assigned  foreign  Judgment  does  not  lie,  where 
personal  service  is  not  had. 

Where  a  Kentucky  judgment  Is  based  on  service  of  summons  on  an 
agent  of  a  nonresident  doing  business  In  Kentucky,  an  action  by  an  as- 
signee of  such  Judgment  in  New  York  against  the  defendant  in  the 
Kentucky  judgment  will  not  lie,  under  the  full  faith  and  credit  clause. 

Action  by  Ralph  W.  Carroll  against  Hugh  G.  Curran.  From  a  judg- 
ment granting  a  motion  for  judgment  on  the  pleading,  and  dismissing 
the  complaint,  plaintiflF  appeals.    Affirmed. 

The  complaint  was  based  on  an  assigned  judgment  in  favor  of  one 
Victor  I.  Carroll  against  Hugh  G.  Curran,  which  judgment  was  entered 
in  an  action  instituted  in  Kentucky.  The  service  of  the  summons  in  the 
Kentucky  action  was  made  on  one  H.  C.  Jordan,  as  agent  for  the  de- 
fendant, Hugh  G.  Curran,  a  resident  of  the  state  of  New  York,  en- 
gaged in  business  in  the  state  of  Kentucky.  The  motion  for  judgment 
on  the  pleading  was  based  on  the  ground  that  the  service  of  summons 
on  an  agent  could  not  result  in  a  judgment  which  would  be  enforced 
in  a  foreign  state.    The  opinion  of  the  lower  court  was  in  part : 

"Personal  service  was  necessary  in  order  to  entitle  judgment  to  full  faith 
and  credit  in  the  courts  of  other  states,  and  in  its  absence  the  Kentucky 
judgment  cannot  support  an  action  here." 

R.  J.  Morrison,  of  New  York  City,  for  appellant. 
J.  T.  Brown,  Jr.,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs.  See 
Flexner  v.  Farson,  248  U.  S.  289,  39  Sup.  Ct.  97,  63  L.  Ed.  250.  Or- 
der filed. 

^s»For  oUier  caMs  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Icdexes 
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PARADIES-CAKROLL  CO^  Ine^  ▼.  LYMAN. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  12,  1920.) 

1.  Action  <^27(2)--Coii9laint  held  to  be  for  breaeb  of  ewkmet. 

A  complaint  which  alleged  that  plaintiff  sold  to  defendant  for  a  cer- 
tain sum  property,  which  defendant  retained  and  agreed  to  deliver  and 
return  to  plaintiff  on  payment  of  the  stated  sum,  and  that  plaintiff  ten- 
dered the  sum  to  defendant  and  demanded  possession  of  the  property, 
which  was  refused,  states  a  cause  of  action  on  contract. 

2.  Action  ^=^27(2)— AUegatioo  of  conversion  does  not  change  contract  to 

tort  action. 

In  a  complaint  for  breach  of  defendant's  contract  to  deliver  goods  on 
receipt  of  the  purchase  price,  an  allegation  that  defendant  converted  the 
goods  to  its  own  use  does  not  change  the  action  from  one  on  contract 
to  an  action  ex  delicto. 

3.  Judgment  <®=»249— May  be  obtained,  after  answer,  f mr  breach  of  contract, 

without  piovliig  alleged  conversion. 

Even  if  an  allegation  that  defendant  converted  the  goods  to  his  own 
use  changed  to  an  action  ex  delicto  a  cause  of  action  which  otherwise  was 
for  breach  of  contract,  plaintiff  could  obtain  judgment  after  answer,  even 
without  proving  the  conversion,  under  Code  Civ.  Proc.  §  1207,  authoriz- 
ing any  judgment  after  answer  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue. 

4.  Discovery  ^»30— Defendant  can  be  examined  before  Mai  in  action  on 

contract,  although  complaint  alleges  conversion. 

Where  the  complaint  states  a  cause  of  action  on  contract,  plaintiff 
is  entitled  to  examine  defendant  before  trial  as  to  any  matter  on  which 
he  has  the^  affirmative,  notwithstanding  defendant's  objection  that,  be- 
cause the  complaint  alleged  a  conversion  by  defendant,  proof  of  its  al- 
legations would  be  sufficient  to  convict  him  of  larceny. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Paradies-Carroll  Company,  Incorporated,  against 
Frank  Lyman.  From  an  order  denying  defendant's  motion  to  set  aside 
an  order  for  the  examination  of  defendant  before  trial,  deifendant 
appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Carl  E.  Peterson,  of 
New  York  City,  of  counsel,  and  Andrew  Macrery,  of  New  York  City, 
on  the  brief),  for  appellant. 

Joseph,  Demov  &  Feinstein,  of  New  York  City  (Jacob  S.  Demov,  of 
New  York  City,  of  counsel),  for  respondent. 

SMITH,  J.  This  action  is  at  issue  upon  the  complaint>and  the  an- 
swer. The  complaint  alleges  that  the  plaintiff  sold  to  the  defendant 
200  bags  of  sugar  at  the  price  of  $4,000,  upon  terms  net  cash  payable 
in  New  York  City  funds,  "and  the  defendant  retained  the  possession 
of  the  aforesaid  sugar,  which  he  agreed  to  deliver  and  return  to  the 
plaintiff  herein  upon  payment  of  the  aforesaid  sum."  The  complaint 
further  alleges  that  the  plaintiflF  tendered  to  the  defendant  the  $4,000, 
•'being  the  aggregate  purchase  price   for   the  aforesaid   sugar,   and 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Ixidex«« 
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duly  demanded  the  possession. of  the  aforesaid  sugar  from  the  defend- 
ant herein,'*    The  fourth  paragraph  of  the  OMnplaint  reads  as  follows : 

"That  the  defendant  wholly  tailed  and  refased  to  accept  payment  and  to 
deliver  posaeasion  of  and  return  the  aforesaid  sugar  to  the  plaintUT  herein ; 
and»  upon  Information  and  belief,  without  the  knowledge  or  consent  of  the 
plaintiff  herein,  the  defendant  unlawfully  converted  and  disposed  of  the 
aforesaid  sugar  to  his  own  use." 

In  the  fifth  paragraph  it  is  alleged : 

"That  at  the  time  herein  mentioned  the  plaintiff  was  the  owner  of  and 
became  entitled  to  the  immediate  possession  of  the  aforesaid  sugar,  of  the 
value  of  $5,000." 

In  the  sixth  paragraph,  that  the  plaintiff  duly  and  fully  performed 
all  the  terms  of  the  aforesaid  agreement  on  his  part,  and  judgment  wa^ 
demanded  for  the  sum  of  $5,0^,  with  costs. 

[1,2]  The  briefs  of  both  counsel  upon  this  appeal  recognize  that 
the  complaint  inadvertently  states  a  sale  by  the  plaintiff  to  the  defend- 
ant, instead  of  a  sale  by  the  defendant  to  the  plaintiff.  Whatever  the 
fact  may  be,  it  seems  to  me  immaterial  in/  this  case,  because  if  the 
plaintiff  did  in  fact  sell  to  the  defendant  the  title  passed  to  the  defend- 
ant, and  if  the  defendant  thereafter  agreed  to  resell  to  the  plaintiff^ 
the  plaintiff's  cause  of  action  would  be  for  a  breach  of  the  contract, 
and  the  allegation  of  the  pleading  that  the  plaintiff  was  the  owner 
and  entitled  to  the  immediate  possession  of  the  sugar  is  at  variance 
with  the  facts  specifically  alleged.  Nor  does  the  allegation  that  the 
defendant  unlawfully  converted  and  disposed  of  the  sugar  to  his  own  ' 
use  change  the  action  from  an  action  on  contract  to  an  action  ex  delicto. 

In  Conaughty  v.  Nichols,  42  N.  Y.  83,  it  is  held  that— 

''A  complaint  containing  a  statement  of  facts  constituting  a  cause  of  action 
on  contract,  sustained  by  proof  of  such  facts  upon  the  trial,  authorizes  a 
recovery,  although  the  complaint  is  in  form  for  a  conversion,  and  the  sum- 
mons in  the  action  is  for  relief." 

In  that  case  there  was  an  allegation  that  the  defendants  had  con- 
verted plaintiff's  property  to  their  own  use,  to  the  damage  of  the  plain- 
tiff. 

In  Austin  v.  Rawdon,  44  N.  Y.  63,  it  is  held : 

"A  complaint  which  alleges  a  Joint  agreement  by  the  defendants  to  deUver 
up  specified  securities,  demand  therefor,  and  that  the  defendants  wrongfully 
refused  to  deliver  them,  and  have  wrongfully  disposed  of  and  converted  them 
to  their  own  use,  to  the  great  damage  of  the  plaintiff,  and  praying  judgment 
for  the  value  of  the  securities,  with  interest,  as  the  damages  sustained  by  the 
plaintiff  by  means  of  the  premises,  states  a  cause  of  action  on  contract,  and 
not  ex  delicto." 

[8]  Within  these  authorities  it  seems  clear  that  this  complaint  is 
a  complaint  upon  contract,  and  not  a  complaint  for  conversion.  Even 
if  it  might  be  held  that  the  allegation  of  conversion  stamped  the  action 
as  one  ex  delicto,  inasmuch  as  an  answer  has  been  served,  judgment 
might  be  obtained,  without  proving  the  conversion  under  section  1207 
of  the  Code  of  Civil  Procedure.  Gordon  v.  Hostetter,  4  Abb.  Prac. 
<N.  S.)  263  (Court  of  Appeals). 

[4]  The  argument  of  the  defendant  that  this  is  a  complaint  for  con- 
version«  and  tfiat  proof  of  the  allegations  thereof  would  convict  the 
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defendant  of  the  crime  of  larceny,  is  therefore  no  answer  to  the  ap- 
plication for  an  examination  before  trial.  Upon  the  allegations  of  the 
complaint,  no  cause  of  action  is  alleged  for  conversion.  If,  however, 
the  complaint  be  held  to  be  a  complaint  upon  contract,  the  complaint 
does  state  a  cause  of  action  upon  which,  under  the  general  practice  in 
this  department,  the  plaintiff  is  authorized  to  examine  the  defendant 
upon  any  matter  upon  which  the  plaintiff  has  the  affirmative  in  the 
case.  The  order  should  therefore  be  affirmed,  with  $10  costs  and  dis- 
bursements. 

Order  affirmed,  with  $10  costs  and  disbursements.    The  date  for  the 
examination  to  proceed  to  be  fixed  in  the  order.    Settie  order  on  notice. 

,    CLARKE,  P.  J.,  and  DOWLING  and  PAGE,  JJ.,  concur. 
GREENE AUM,  J.,  concurs  in  result. 


LEVI  v«  BASTEL. 

(Supreme  Coart,  Appellate  Term,  First  Department.    November  15,  1920.) 

Cosis  ^»2(K— Amount  to  which  daim  reduced  by  agreement  upon  trial  lield 
the  amount  of  demand  in  summons  in  fixing  costs. 

Where  the  summons  demanded  $1,000  damages  for  conversion,  and 
plaintiff  moved  to  reduce  the  claim  to  $230,  to  which  defendant's  counsel 
consented,  the  lesser  amount  became  that  of  plaintiff's  demand  for  fixing 
amount  of  defendant's  costs,  under  Municipal  Court  Code,  8  164,  subd.  7. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Abraham  G.  Levi  against  William  Bartel.  From  a  judg- 
ment for  defendant,  and  an  order  denying  a  motion  for  retaxation  of 
costs,  plaintiff  appeals.  Order  reversed,  and  judgment  modified  to 
retax  costs  and  ainrmed. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Joseph  J.  Jacobs,  of  New  York  City,  for  appellant. 

Louis  Levy,  for  respondent. 

PER  CURIAM.  We  find  no  error  in  the  decision  of  the  learned 
judge  below  on  the  merits,  but  we  think  that  plaintiff  appellant's  mo- 
tion for  a  retaxation  of  the  costs  should  have  been  granted.  The  sum- 
mons demanded  $1,000  damages  in  an  action  for  conversion.  During 
the  trial  plaintiff's  counsel  moved  to  reduce  the  amount  claimed  to 
$230,  to  which  defendant's  counsel  consented.  Under  these  circum- 
stances, we  think  that  $230  became  the  amount  "of  plaintiflf's  demand 
in  the  summons/'  as  described  in  Municipal  Court  Code  (Laws  1915, 
c.  279),  §  164,  subd.  7. 

Order  appealed  from  reversed,  and  costs  retaxed  at  $20,  to  which 
amount  the  judgment  in  favor  of  defendant  should  be  modified,  and, 
as  so  modified,  affirmed,  with  $10  costs  to  appellant.  Costs  on  appeal 
to  be  set  off  against  the  judgment. 

^S9Fox  oUker  cases  lee  same  topic  &  KEY-NUMBER  In  all  Key-Nuxabered  Digests  A  Inlezes 
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WIKSING  V.  STEINMETZ. 

(Supreme  Ck)urt,  Appellate  Tenn,  First  Department.     November  15,  1920.) 

Landlord  and  tenant  <®=»150(5) — ^No  recovery  from  renting:  a^eni  by  carpen- 
ter, who  treats  transaction  as  one  between  himself  and  tenaoi. 

Where  carpenter  was  ordered  to  do  work  by  tenant,  and  treated  the 
transaccion  as  one  between  himself  and  tf^nant,  until  he  discovered  that 
he  might  have  dlflacnlty  in  collecting  the  account  from  tenant,  he  could 
not  recover  for  services  from  the  renting  agent. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Joseph  A.  Wirsing  against  .John  A.  Steinmetz.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  complaint  dis- 
missed. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Harry  B.  Chambers,  of  New  York  City,  for  appellant. 
John  D.  Hallock,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  plaintiff;  a  carpenter,  has  recovered  a  judg- 
ment for  $277.91  against  the  defendant,  the  renting  agent  of  certain 
premises  in. the  borough  of  the  Bronx,  New  York  City,  for  work,  labor, 
and  materials  furnished  in  making  alterations  to  said  property.  It  ap- 
pears the  work  was  done  to  accommodate  one  Wilhelmy,  a  tenant, 
who  had  promised  to  sign  a  five-year  lease  covering  the  same. 

The  issue  upon  the  trial  resolved  itself  into  a  question  whether  the 
plaintiff  did  the  work  for  the  defendant  or  for  the  tenant.  The  evi- 
dence shows  that  the  plaintiff"  and  defendant  were  not  on  good  terms, 
and  that  the  plaintiff  took  orders  for  the  work  from  the  tenant. 
Thereafter  he  sent  bills  covering  the  same  to  the  tenant,  and  had  him 
sign  a  statement  as  follows: 

"I  ordered  Wirsing  &  Son  to  do  all  the  work  at  2148  Prospect  avenue,  such 
as  carpenter  work,  and  I  am  willing  to  pay  him  within  reasonable  time  all 
owing  to  him.  Louis  Wilhelmy, 

"101  W.  84th  Str.  New  York  City." . 

It  is  evident  that  the  plaintiff  treated  the  transaction  as  one  between 
himself  and  the  tenant  until  after  he  discovered  that  he  might  have 
difficulty  collecting  the  account,  when  he  undertook  to  collect  from  the 
defendant. 

The  judgment  should  be  reversed,  with  $30  costs,  and  complaint  dis- 
missed, with  appropriate  costs  in  the  court  below. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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SCOVILU:  V.  TOLHURST  MACH.  WORKS  et  aL 

{Supreme  Ck)art,  Appellate  Division,  Third  Department    Norember  10, 1920.) 

Master  and  servant  <8=»373-41isiw  permUtinir  infection  ot  hand  iield  aeri- 
dental  injury,  witliin  Compensation  Law. 

Where  an  employ^,  engaged  in  making  metal  brushes  requiring  the 
combination  of  strands  of  wire  closely  knit  or  wound  together,  necessitat- 
ing a  constant  pressure  with  the  hand,  developed  a  blister  on  the  palm 
of  his  right  hand»  which  broke,  and  blood  came  from  a  crack  in  the 
flesh,  and  the  wound  became  infected,  he  sustained  an  injury  in  the 
course  of  his  employment,  entitling  him  to  compensation  for  33^  per 
cent,  of  loss  of  hand. 

Woodward  and  Henry  T.  Kellogg,  JJ.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim' of  James  P.  Scoville  for  compensation 
under  the  Workmen's  Compensation  Law,  opposed  by  the  Tolhurst 
Machine  Works,  the  employer,  and  the  American  Mutual  Liability 
Insurance  Company,  the  insurance  carrier.  From  an  award  of  the 
State  Industrial  Commission,  reversing  awards  previously  made  and 
granting  modified  award,  the  employer  and  insurance  carrier  appeals. 
Award  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD. 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

J.  Arthur  Hilton,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  and 
Bernard  L.  Shientag,  of  New  York  City,  of  counsel),  for  respondents. 

KILEY,  J.  The  employer  was  engaged  in  the  business  of  machinery 
and  woodworking  at  Troy,  N.  Y.,  and  had  been  so  engaged  for  several 
years  prior  to  September  14,  1917.  The  claimant  had  worked  for  this 
concern  for  4  or  5  years  before  that  date.  Among  the  commodities 
manufactured  was  some  kind  of  metal  brushes  requiring  the  combina- 
tion of  strands  of  wire  closely  knit  or  wound  together,  so  as  to  re- 
quire drawing  with  pinchers  held  in  the  hand  The  work  with  the 
hands,  when  and  while  so  engaged,  was  strenuous.  Constant  pressure 
with  the  hand  upon  the  prongs  or  handles  of  the  pinchers  or  nippers 
was  necessary  to  hold  the  grasp  upon  the  wire.  While  so  engaged,  on 
the  14th  day  of  September,  1917,  the  claimant  produced  a  blister  on 
the  palm  of  his  right  hand.  He  continued  to  work  until  the  blister 
broke  and  blood  canle,  or  a  crack  in  the  flesh  under  the  sldn  was  seen 
by  his  fellow  workman.  Almost  immediately  it  commenced  to  smart, 
pam,  and  swell;  the  swelling  extending  to  and  involving  the  back  of 
the  hand.  Some  way,  in  connection  with  the  work,  dye  was  present, 
and  by  that,  or  something  from  some  other  source  then  and  there  pres- 
ent, infection  entered  the  hand  through  this  cut  or  broken  skin.  Claim- 
ant painted  his  hand  with  iodine,  it  continued  to  swell  and  grow 
worse,  and  the  following  day  or  the  second  day  thereafter  he  went  to 
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a  doctor,  who  pronounced  it  a  "palmar  abscess,"  and  who  testified  upon 
the  ifearing: 

'There  must  be  some  cut,  scratch,  or  break  In  the  skin  to  cause  infection." 
'"iThere  must  be  some  point  of  infection." 

There  was  some  confusion  in  claimant's  testimony  as  to  whether  the 
skin  broke  at  the  works,  but  was  later  cleared  up,  so  that  the  commission 
found  it  as  a  question  of  fact.  The  condition  of  claimant's  hand  por- 
tended serious  results ;  and  the  result  was  serious.  Appellant  contends 
that  this  was  not  an  accident ;  that  it  was  vocational,  and  naturally  flow- 
ed from  the  nature  of  the  emplo)mient;  that  nothing  unusual  occurred; 
that  the  blister  was  the  usual  sequence  of  continued  pressure  of  the 
hand  upon  the  nippers  he  was  required  to  use  to  performi  his  task 
within  his  employment;  that  such  result  was  to  be  anticipated;  that 
experience  and  observation  during  the  years  he  worked  at  this  em- 
ployment apprised  claimant  that  what  happened  to  him  was  the  usual, 
rather  than  die  unusual.  So  far  as  the  blister  is  concerned  that  may  be 
admitted,  and  there  can  be  no  quarrel  with  the  definition  of  "accident" 
as  promulgated  in  Mutual  Accident  Association  v.  Barry,  131  U.  S. 
100,  9  Sup.  Ct.  755,  33  L.  Ed.  60.    It  is  so  understood. 

Matter  of  Woodruff  v.  Howes  Construction  Co.,  228  N.  Y.  276, 
127  N.  E.  270,  does  not  disturb  the  rule  upon  which  the  finding  is  made 
in  this  case.  There  a  frog  felon  developed  in  the  palm  of  the  hand 
from  (foiistant  pressure  or  striking  of  the  hand  against  the  handle  of 
a  screw  driver ;  no  question  of  infection  and  resultant  blood  poisoning 
there,  as  here.  The  evidence  is  weak  in  one  essential,  viz.  as  to  the 
kind  of  germ  present  in  the  surrounding  where  claimant  was  working. 
I  mean  as  to  whether  there  were  conditions  there  so  that  infection  might 
happen.  In  the  attending  physician's  report  he  says  the  symptoms 
from  which  he  was  then  suffering  were  due  entirely  to  this  injury, 
and  later  swears  that  the  condition  of  the  hand  was  due  to  infection. 
This,  with  the  evidence  of  claimant  as  to  first  appearances,  condition 
of  hand  and  surroundings,  it  seems  to  me,  takes  it  by  Matter  of  Eld- 
ridge  V.  Endicott-Johnson  Co.,  228  N.  Y.  21,  126  N.  E.  254,  and 
makes  applicable  the  holding  in  Lewis  v.  Ocean  Accident  &  Guarantee 
Corp.,  224  N.  Y.  18,  120  N.  E.  56,  7  A.  L.  R.  1129,  and  Horrigan  v. 
Post  Standard  Co.,  224  N.  Y.  620,  121  N.  E.  872. 

Considerable  evidence  was  taken.  Different  awards  were  made 
and  rescinded.  The  percentage  of  loss  of  hand  shpwn  by  the  evidence 
upon  which  the  award  appealed  from  is  based  ranges  from  20  to  50 
Qer  cent.  The  award  is  for  33V&  per  cent,  of  loss  of  hand,  and  is  about 
right. 

The  award  should  be  affirmed. 

JOHN  M.  KELLOGG^  P.  J.,  and  COCHRANE,  J.,  concur. 

WOODWARD,  J.  (dissenting).    The  claimant,  James  P.  Scoville, 

was  employed  by  the  Tolhurst  Machine  Works,  and  on  the  14th  of 

September,  1917,  he  was  using  a  pair  of  pliers  to  draw  wire.    The 

particular  operation  required  him  to  grasp  the  wire  with  the  pliers  and 
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bear  down  upon  the  handles  in  order  to  pull  the  wire  to  its  desired  posi- 
tion^ This  operation  was  constantly  repeated,  and  was  the  ordinary 
and  customary  method  used  in  the  work.  It  appears  from  the  evidence 
that  the  claimant  in  the  course  of  this  work  developed  a  blister;  thjit 
after  discovering  the  soreness  he  continued  to  work.  Subsequently 
the  blister  appears  to  have  broken,  though  whether  this  occurred  dur- 
ing the  progress  of  the  work  does  not  appear,  and  an  infection  set  in, 
resulting  in  a  partial  loss  of  the  use  of  the  hand.  Upon  the  original 
hearing  the  commission  denied  an  award — the  claimant  having  testi- 
fied that  he  could  not  say  whether  the  blister  was  broken  or  not ;  that 
he  could  not  say  whether  it  was  punctured  or  not.  Subsequently  the 
claimant  wrote  to  the  commissioner  and  claimed  that  he  misunderstood 
the  question ;  that  he  understood  the  question  to  be  whether  he  (the 
claimant)  had  purposely  punctured  the  blister ;  and  upon  this  represen- 
tation a  further  hearing  was  held,  in  which  the  claimant  radically 
changed  his  attitude ;  but  we  do  not  find  that  there  was  anything  in  the 
nature  of  an  accident,  or  that  the  blister  broke  during  the  employment. 

The  Court  of  Appeals,  in  the  verv  recent  case  of  Matter  of  Woodruff 
V.  Howes  Construction  Co.,  228  N."  Y.  276,  278,  127  N.  E.  270,  has  de- 
clared that  "an  accidental  event  takes  place  without  one's  foresight  gr 
expectation,  an  event  that  proceeds  from  an  unknown  cause,  or  is  an 
unusual  effect  of  the  known  cause,  and  therefore  not  expected," 
and  that  was  a  case  in  which  a  carpenter  was  supposed  to  have  injured 
his  hand  by  the  customary  and  ordinary  use  of  a  screwdriver,  producing 
an  irritation  giving  rise  to  a  felon,  much  as  in  the  case  here  under  con- 
sideration. It  is  true  that  the  court  did  not  dismiss  the  claim,  but  sent 
it  back  for  the  further  consideration  of  the  commission.  It  did,  how- 
ever, hold  that  the  mere  showing  that  the  claimant  had,  in  the  ordinary 
use  of  a  screwdriver,  irritated  his  fingers  and  that  a  felon  had  followed, 
did  not  operate  to  show  that  the  injury  was  the  result  of  an  accident; 
and  we  are  unable  to  discover  anything  in  the  present  case  which 
partakes  of  the  nature  of  an  accident. 

Injury  and  personal  injury  "mean  only  accidental  injuries  arising  out 
of  and  in  the  course  of  employment  and  such  disease  or  infection  as 
may  naturally  and  unavoidably  result  therefrom"  (Workmen's  Com- 
pensation Law  [Consol.  Laws,  c.  67]  §  3,  subd.  7),  and  until  it  is  shown 
that  there  has  been  an  accident,  something  which  is  apart  from  the 
natural  and  inevitable  results  of  the  proper  performance  of  the  duties 
of  the  employment,  there  is  no  foundation  for  the  application  of  the 
statute.  The  fact  that  an  infection  results  from  the  breaking  of  a 
blister  produced  in  the  orderly  and  ordinary  work  of  the  employe,  such 
blister  not  being  shown  to  have  broken  because  of  any  accident  in  the 
course  of  the  employment,  cannot  of  itsdf  give  rise  to  an  accidental  in- 
jury, and  the  fact  that  the  claimant  had  to  come  back  to  meet  the  ad- 
verse decision  with  a  changed  claim  does  not  justify  a  forced  construc- 
tion to  bring  his  case  within  the  law.  If  an  accident  occurs,  and  an  in- 
jury results,  the  employe  is  entitled  to  compensation  for  the  injury 
growing  out  of  such  accident,  including  "such  disease  or  infection  as 
may  naturally  and  unavoidably  result  tlierefrom";  but  the  primary 
purpose  of  the  statute  is  to  deal  with  the  accidents  peculiar  to  the 
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hazardous  occupations,  and  the  happenmg  of  an  accident  is  necessary 
to  bring  the  statute  into  operation  in  any  individual  case.  No  accident 
is  shown  to  have  occurred,  and  the  award  cannot  be  sustained  on  this 
record. 

The  award  appealed  from  should  be  reversed,  and  the  claim  dis- 
missed. 

HENRY  T.  KELLOGG,  J.,  concurs  herein. 


HELFANT  et  al.  v.  MANHATTAN  PAPER  CO.,  fine. 

(Supreme  Court,  Appellate  Term,  rirst  Department.    November  15,  1920.) 

Sales  <S»107,  196— By  notiflcatioD  as  to  due  date  seller  waived  requirement 
of  payment,  and  could  not  put  buyer  in  default  without  reasonable  notice. 

Under  Sales  Law,  S  146,  where  defendant,  seller  of  paper  in  June. 
1919,  delivery  of  which  was  to  be  made  in  August,  the  time  of  delivery 
being  subsequently  waived,  on  February  28  deliberately  notified  the  buyers 
that  the  due  date  of  the  invoice  of  the  shipment  made  then  was  March 
26,  it  waived  requirement  of  payment  within  15  days,  and  subsequently 
could  not  put  the  buyers  in  default  without  reasonable  notice. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  David  Helfant  and  another  against  the  Manhattan  Paper 
Company,  Incorporated.  From  a  judgment  for  defendant,  plaintiffs 
appeal.    Reversed,  and  new- trial  granted. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Kleiner,  Britwitz  &  Nadel,  of  New  York  City  (Lewis  Nadel  and 
Meyer  Britwitz,  both  of  New  York  City,  of  counsel),  for  appellants. 
Samuel  L.  Wallerstein,  of  New  York  City,  for  respondent. 

BIJUR,  J.  This  case  presents  a  nice  question  of  law.  Plaintiffs 
in  June,  1919,  bought  a  Quantity  of  paper  from  defendant,  delivery 
to  be  made  in  August.'  The  time  of  delivery  was  waived  by  both 
parties,  and  deliveries  made  in  installments  from  time  to  time,  with 
the  understanding  that  the  balance  should  be  delivered  on  March  15, 
1920.  It  does  not  seem  to  be  disputed,  either,  that  the  terms  of  pay- 
ment in  the  contract  were  to  be  15  days  after  delivery.  It  was  also 
conceded  that  on  shipments  made  during  the  fall  of  1919  plaintiffs  did 
not  pay  until  in  some  instances  many  months  after  delivery. 

We  come,  then,  to  the  substantial  point  involved.  Defendant  claims 
that  prior  to  February  26,  1920,  its  officer  had  a  conversation  with  one 
of  the  plaintiffs,  and  told  him  that  thereafter  payments  would  have 
to  be  made  on  time ;  otherwise,  no  further  deliveries  would  be  made. 
On  February  26th  a  shipment  was  made  to  plaintiffs;  but  the  bill 
which  accompanied  it  distinctly  accorded  plaintiffs  30  days  for  pay- 
ment to  the  extent  of  even  mentioning  March  26th  as  the  due  date. 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


612  184  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

Some  time  in  the  middle  of  March  plaintiffs  demanded  further  deliver- 
ies, and  defendant  deliberately  took  the  position  that,  the  bill  of  Feb- 
ruary 26th  not  having  theretofore  been  paid,  it  would  make  no  further 
deliveries,  whereupon  plaintiffs  have  sued  for  breach  of  contract. 

The  delay  of  plaintiff's  in  making  payment  for  the  shipments  in 
,the  fall  of  1919  need  not  be  discussed,  nor  does  defendant  base  any 
right  on  that  delay.  Its  claim  is,  as  stated,  that,  plaintiffs  having 
failed  to  pay  the  bill  of  February  26th  on  time,  defendant  was  entitled 
to  treat  such  failure  as  a  breach  of  the  entire  agreement.  If  there  were 
no  other  circumstances  present,  that  situation  would  present  a  question 
of  fact  under  section  126,  subd.  2,  of  the  Sales  Law  (Personal  Prop- 
erty Law  [Consol.  Laws,  c.  41]).  See  Halgar  Corp.  v.  Warner's  Fea- 
tures, 222  N.  Y.  449,  119  N.  E.  113.  And  we  might  not  feel  inclined 
to  interfere  with  the  determination  of  the  learned  trial  judge.  It  is 
evident,  however,  that  when  defendant,  on  February  26th,  even  assum- 
ing that  the  conversation  to  which  defendant's  officer  had  testified  had 
taken  place  previously  (which  is  denied),  deliberately  notified  the 
plaintiffs  that  the  due  date  of  that  invoice  was  March  26th,  it  waived 
the  requirement  of  payment  within  IS  days,  and  after  such  waiver,  on 
familiar  principles,  could  not  put  the  plaintiffs  in  default  without 
reasonable  notice  (section  146,  Sales  Law;  Rubber  Trading  Co.  v. 
Manhattan  Rubber  Mfg.  Co.,  221  N.  Y.  120,  116  N.  E.  789),  which 
it  does  not  even  claim  to  have  given. 

It  is  clear,  therefore,  that  the  contract  was  breached  by  the  de- 
fendant, and  that  the  judgment  must  be  reversed,  and  new  trisd  granted, 
with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 


SARANTTOES  v.  WILLIAMS,  BELMONT  ft  CO.,  Ine. 

(Supreme  Ck)urt,  Appellate  Term,  First  Department.     November  15,  1820.) 

1.  Corporations  4d==>80(  10) —Purchaser  of  corporate  stock,  on  discovery  of 

gross  fraud,  must  act  promptly. 

A  purchaser  of  corporate  stock,  upon  discovery  of  gross  fraud  in  the 
sale  of  the  stock,  should  act  promptly,  and  should  not  delay  for  6  months 
l)efore  seeking  redress. 

2.  Appeal  and  error  4&=»1175  (5) —Presuming  that  plaJntiff  adduced  all  evi- 

dence availaible,  case  reversed  and  complaint  ^smissed. 

Where,  on  an  appeal,  it  was  suggested  that  certain  points  must  be 
proved,  It  must  be  presumed,  on  a  subsequent  appeal,  in  face  of  such 
previous  opinion,  that  plaintiff  on  the  second  trial  adduced  aU  the  evidence 
available  to  him  on  the  points  suggested,  and  on  reversal  of  a  Judgment 
in  favor  of  plaintiff  the  complaint  will  be  dismissed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Costas  Sarantides  against  Williams,  Belmont  &  Co.,  In- 
corporated. From  a  judgment  for  plaintiff,  entered  upon  the  verdict  of 
a  jury,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

^=9Foi  other  cases  see  same  topic  ft  KBT-NTJMBBR  In  all  Key-Numbered  Disests  ft  Indezei 


Digitized  by 


Google 


Sup.  Ct)  MILLS  V.  m'nameb  613 

(184N.T.S.) 

Charles  B.  Ailing,  of  New  York  City  (William  Godnick,  of  Brook- 
lyn, and  Fred  Francis  Weiss,  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

Kamen  &  Ostertag,  of  New  York  City  (Sol  S;  Ostertag,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  [1]  The  facts  in  this  case  are  recited  at  length  in  the 
opinion  handed  down  by  this  court,  reported  in  180  N.  Y.  Supp.  741. 
The  record  on  the  present  appeal  presents  substantially  the  same 
facts.  The  outstanding  consideration  is  that  plaintiff,  assuming  that 
a  fraud  was  practiced  upon  him,  became  aware  of  that  fact  early  in 
July,  yet  made  no  attempt  to  rescind  the  contract  imtil  the  following 
January,  at  which  time  he  wrote  a  letter  to  the  defendant,  requesting 
a  repurdiase  by  it  of  the  shares  of  stock  which  he  claims  he  had  been 
induced  to  purchase  by  false  representations,  and  saying  that  his  rea- 
son for  asking  the  purchase  was  that  he  needed  the  money.  The  sig- 
nificance of  this  letter  was  emphasized  on  the  former  appeal,  and 
one  of  the  plaintiff's  witnesses  has  given  an  explanation  which,  if  be- 
lieved, may  be  said  to  meet  in  large  part  the  adverse  criticism  inspired 
by  that  letter.  Nothing,  however,  appears  in  the  record  to  excuse  or 
explain  the  delay  of  six  months  on  plaintiff's  part  in  seeking  any  form 
of  redress  from  what  he  claims  to  have  been  a  gross  and  palpable 
fraud.  It  is  superfluous  to  cite  authorities  to  the  effect  that  a  person, 
in  the  position  claimed  by  plaintiff  to  have  been  his,  must  act  promptly. 

[2]  Under  the  circumstances,  and  on  the  authority  of  the  decision 
of  this  court  on  the  previous  appeal,  we  are  bound  to  reverse  the  judg- 
ment appealed  from,  and  as  we  must  presume,  in  face  of  the  previous 
opinion,  that  the  plaintiff  has  adduced  all  the  evidence  available  to  him 
on  the  points  suggested  by  the  court,  the  complaint  must  be  dismissed. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs.    All  concur. 


MILLS  V.  MeNAMEE. 

(Bupreme  Court,  Appellate  Divlalon,  Third  Department.    November  18,  1920.) 

Action  by  Borden  H.  Mills,  as  trustee  in  bankruptcy  of  the  Play- 
things Corporation,  bankrupt,  against  Frank  A.  McNamee.  From  an 
order  sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals.  Or- 
der (111  Misc.  Rep.  253,  181  N.  Y.  Supp.  285)  affirmed,  with  leave 
to  plead  over. 

See,  also, App.  Div. ,  184  N.  Y.  Supp.  937. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
with  the  usual  leave  to  plead  over  on  payment  of  costs. 

KILEY,  J.  (dissenting):  In  May,  1917,  the  Playthings  was  incor- 
porated under  the  law  of  this  state.  The  capital  stock  was  $25  per 
share  par  value.    The  defendant,  respondent,  was  one  of  the  incor- 
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porators  and  original  subscribers  to  said  stock.  He  paid  for,  owned, 
and  held  25  shares.  In  December,  1917,  he  made  a  contract,  in  writ- 
ing, to  purchase  217  additional  shares  of  this  stock,  and  paid  thereon 
the  sum  of  $500,  leaving  a  balance  due  from  him,  for  said  stock,  of 
$4,925.  Respondent  made  no  further  pajrment  on  his  contract.  In 
March,  1918,  the  corporation  was  adjudged  a  bankrupt,  and  the  ap- 
pellant was  appointed  trustee.  Respondent  refused  to  pay  the  bal- 
ance due  on  his  purchase  of  said  217  shares  of  stock,  upon  the  ground 
that  the  $500  paid  by  him  on  the  purchase  price  did  not  amount  to  the 
full  10  per  cent,  required  by  section  53  of  the  Stock  Corporation  Law 
(Consol.  Laws,  c.  59).  The  respondent  was  a  director  of  said  cor- 
poration, though  not  present  when  such  board  of  directors  voted  the 
resolution  in  and  by  which  the  corporation  was  authorized  to  sell  him 
this  stock.  He  was  present  and  voted  for  the  by-laws  of  said  corpo- 
ration. He  demurred  to  the  complaint  in  the  action  brought  by  the 
trustee  to  collect  the  balance  from  hira  on  his  contract  of  purchase. 
The  ground  is  stated  above,  viz. :  he  had  not  paid  quite  10  per  cent, 
of  the  purchase  price  as  required  by  section  53  of  the  Stock  Corpora- 
tion Law.    The  demurrer  was  sustained. 

The  corporation  can  only  speak  through  its  board  of  directors,  and 
at  the  time  appellant  signed  the  agreement  of  purchase  for  the  217 
shares  of  the  capital  stock  involved  here  he  was  a  director  of  the 
corporation.  If  there  was  any  omission  of  duty  toward  the  corpora- 
tion in  not  collecting  $542.50,  instead  of  accepting  the  $500  as  the  first 
payment  under  his  contract,  he  is  guilty  of  that  omission.  Should  sec- 
tion 53  of  the  Stock  Corporation  Law  be  used  as  a  shield  to  protect 
him  as  against  his  own  omission?  The  attitude  of  the  courts  toward 
this  section  is  not  unbending.  This  director's  acts  and  relations  with 
this  corporation  are  such  that  they  should  be  held  to  estop  him  from 
raising  that  defense  successfully.  The  books  are  full  of-  cases  to 
that  effect.  Among  the  most  direct,  and  the  only  one  I  shall  cite 
here,  is  Jeffrey  v.  Selwyn,  220  N.  Y.  77,  115  N.  E.  275,  6  A.  L.  R. 
1111.  That  case  holds  to  the  principle  which  should  prevail  here.  It 
impresses  me  as  controlling  upon  this  appeal. 

I  favor  a  reversal  of  the  order  sustaining  the  demurrer,  with  costs, 
with  leave  to  defendant  to  answer. 

JOHN  M.  KELLOGG,  P.  J.,  concurs. 
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(184  N.T.8.) 
(188  App.  Dlv.  814) 
MICHELOV  T.  CENIDRY  METAL  SPINNING  A  STAMPING  CO.  et  al. 

(Supreme  €k)nrt,  Appellate  Division,  Third  Department    November  18, 1920.) 

Master  and  servant  «=»405(4)-— Evldenee  held  not  to  show  fatal  Injury  by 
fall  in  course  of  employment,  within  Compensation  Law. 

Evidence  showing  that  decedent  remained  in  his  factory  after  working 
hours  for  his  own  purposes,  and  was  found  outside  the  building,  on 
Itemises  not  within  the  control  of  the  master,  and  where  he  could  not  be 
in  performance  of  any  duty  pertaining  to  his  work,  and  with  the  win- 
dows fastened,  established  that  the  injuries  could  not  have  occurred  In 
the  course  of  employment,  and  a  finding,  within  Workmen's  Compensa- 
tion Law,  that  they  so  occurred,  based  on  the  presumption  in  section  21, 
was  unauthorized. 

Appeal  from  State  Industrial  Commission. 

Claim  by  Gussie  Michelov  against  the  Century  Metal  Spinning  & 
Stamping  Company,  as  employer,  under  the  Workmen's  Compensation 
Law  and  the  United  States  Fidelity  &  Guaranty  Company,  as  in- 
surance carrier.  Award  for  claimant,  and  the  employer  and  insurance 
carrier  appeal.    Award  reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  jCELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

William  Warren  Dimmick,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

WOODWARD,  J.  There  is  no  dispute  that  Morris  Michelov  was 
employed  by  the  Century  Metal  Spinning  &  Stamping  Company  on  the 
26th  day  of  November,  1919,  and  that  he  died  on  the  day  following. 
The  plant  of  his  employer  was  located  on  the  second  floor  above  the 
basement  of  the  premises  at  49  Elizabeth  street,  New  York  City.  The 
day's  work  was  completed  at  6  o'clock  in  the  evening.  At  6:15  the 
decedent  had  some  conversation  with  a  fellow  laborer,  and  gave  as  a 
reason  for  not  going  home  at  once  that  he  wanted  to  count  up  the 
pieces  he  had  produced,  upon  which  his  compensation  depended.  At 
about  6:35  of  the  same  evening  the  decedent  was  found  in  the  back 
yard  of  the  premises,  some  little,  distance  from  the  building,  with  his 
hat  and  coat  off,  and  suffering  from  broken  ribs  and  internal  injuries, 
from  which  he  died  the  following  day.  He  was  unable  to  tell  how  he 
came  in  the  position  in  which  he  was  found.  There  was  no  way  of 
getting  to  the  point  through  any  regular  passageway  without  traveling 
more  than  200  feet,  and  the  point  where  decedent  was  found  was  not 
in  the  use  of  the  employer,  nor  did  any  part  of  his  employment  call 
for  his  presence  at  this  point. 

The  evidence  is  to  the  effect  that  the  windows  were  down  and  fasten- 
ed on  the  inside  when  an  investigation  was  made,  and  that  entrance 
to  the  fire  escape  could  have  been  made  only  through  the  windows, 
and  it  seems  highly  improbable  that  the  decedent  could  have  accident- 
ally fallen  from  the  windows  of  this  factory  building  under  the  cir- 
cumstances shown  to  exist  immediately  after  the  discovery  of  the  de- 

^=9For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Nuxfibered  Digests  &  Indexes 
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cedent.  There  were  other  workmen  employed  on  the  floor  below,  and 
a  nephew  of  the  decedent  called  the  district  attorney's  attention  to  the 
case  aftd  suggested  homicide;  that  a  foreman  of  the  employer  was 
hostile  to  the  decedent,  and  that  he  (the  nephew)  believed  the  decedent 
was  thrown  from  the  window  by  this  hostile  foreman — a  theory  more 
in  harmony  with  the  known  facts  than  that  of  an  accidental  fall,  with 
the  windows  fastened  on  the  inside.  At  any  rate,  the  evidence  shows 
•  that  the  decedent  had  completed  his  day's  work  and  remained  in  the 
plant  after  the  other  workmen  had  left  for  his  own  purposes,  not  in 
the  discharge  of  any  duty  to  the  employer.  v 

The  learned  counsel  for  the  State  Industrial  Conmiission  says  in 
his  brief  that —  , 

Samuel  Singer  who  was  the  stationary  engineer  in  the  basement,  "and 
who,  with  the  proprietor,  found  the  body  of  the  deceased,  says  that  he  heard 
a  noise  about  a  quarter  of  an  hour  past  6,  and,  when  asked  what  sort  of  a 
noise  it  was  he  says,  'Well  not  like  a  man ;  I  expected  maybe  they  threw  a 
dog  there;  they  throwed  them  down  sometimes  through  the  window — ^the 
Italians  there/  " 

This  gives  color  to  the  suggestion  of  homicide,  and  does  not  tend 
to  show  that  the  death  was  due  to  accidental  causes.  Again  counsel 
says: 

"It  is  difficult  to  say  what  the  exact  facts  are  with  reference  to  the  acci- 
dent which  happened  to  this  man.  The  Industrial  Commission  has  found  that 
the  natural  inference  from  the  evidence  is  *that  the  said  Morris  Michelov  in 
some  manner,  not  explained,  fell  from  the  window  or  the  fire  escape  of  his 
place  of  employment  to  the  ground  below,  and  that  such  injuries  were  sus- 
tained by  reason  of  such  fall.*  This  seemed  to  be  about  the  only  hypothesis 
that  can  be  made,  and  to  sustain  the  award  we  have  to  fall  back  on  section 
21  [Oonsol.  Laws,  c.  67],  and  assume  the  accident  occurred  in  the  course  of 
the  employment" 

Here  there  was  undisputed,  evidence  that  the  decedent  remained 
in  the  factory  for  his  own  purposes;  that  he  was  found  outside  the 
building,  upon  premises  not  within  the  control  of  the  master,  and 
where  he  could  not  be  in  the  performance  of  any  duty  owing  to  the 
employer,  and  with  the  window  leading  to  the  fire  escape,  which 
the  decedent  had  no  occasion  to  use,  fastened  on  the  inside ;  and  to  pre- 
sume that  he  met  with  an  accident,  and  then  to  assume  that  this  pre- 
sumed accident  arose  out  of  and  in  the  course  of  his  employment,  is 
reaching  out  after  the  unattainable  in  law,  for  it  cannot  be  justified. 
The  evidence  establishes  that  the  injuries  could  not  have  been  due  to 
any  risk  growing  out  of  the  employment,  and  the  award  should  be 
reversed.    The  award  appealed  from  should  be  reversed. 

Award  reversed,  and  claim  dismissed.    All  concur. 
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(193  App.  Div.  842) 

GREENHILL  v.  DELANO  et  aL  (Aetion  No.  1.)    ^ 

(Supreme  Court,  Appellate  DiviBlon,  First  Department.'  November  12,  1920.) 

L  Shipi^iis  €=»145— ProTislon  that  frels^t  is  faDy  earned  before  loading  is 
▼aUd. 

A  provision  in  a  shipping  contract  to  the  effect  that  freight  shall  be 
deemed  fully  earned  and  due  and  payable  to  the  carrier  at  any  stage 
before  loading  is  valid. 

2.  PleaiBng  €=»194(1),  367(5)— Omission  to  state  particular  exception  in  MU 

of  la Aig  relied  on  not  ground  for  deainrrer»  reniedty  being  motion  to  make 
definite. 

An  answer  relying  on  certain  articles  in  the  bill  of  lading,  which  re- 
lieved the  carrier  from  liability  due  to  numerous  specified  causes,  is  not 
demurrable,  though  it  does  not  allege  any  fact  indicating  which  of  the 
clauses  justified  the  unloading  of  the  cargo  at  an  intermediate  port;  the 
plaintiff's  remedy  being  by  motion  to  make  definite  and  certain. 

3.  limitation  of  actions  ^»14 — ^Parties  may  agree  on  shorter  limitation. 

The  parties  to  a  contract  may  agree  on  a  shorter  limitation  of  time  for 
commencing  an  action  for  breach  than  is  provided  by  the  statute  of  limi- 
tations, the  policy  of  which  is  to  encourage  promptness  in  bringing  actions, 
provided  the  period  agreed  on  is  not  unreasonably  short 

4.  Limitation  of  actions  <d=s>199(l)— Reasonalileness  of  agreed  limitation  Is 

question  of  law. 

Whether  a  limitation  on  the  commencement  of  actions  for  breach  of  con- 
tract contained  in  the  contract  is  reasonable  is  a  question  of  law,  depend- 
ing on  the  conditions  and  circumstances  existing  when  the  contract  was 
made. 

5.  Appeal  and  error  ^=»S40(1) — ^Appellate  court  should  penult  trial  court 

first  to  pass  on  reasonableness  of  eontract  limitation. 

Where  there  are  no  allegations  showing  the  conditions  or  circumstances 
existing  when  the  contract  was  made,  on  which  the  reasonableness  of  the 
time  limited  for  actions  thereon  depends,  the  appellate  court  should  not 
pass  on  the  question  of  reasonableness  on  appeal  from  an  order  over- 
ruling a  demurrer  to  the  defense,  but  should  leave  that  question  in  the 
first  instance  to  the  trial  justice  to  pass  on,  affer  all  the  facts  have  been 
developed  at  the  triaL 

6.  Principal  and  agent  <e=^143  (4)— Undisclosed  principal  entitled  to  benefits 

of  provision  in  transportation  contract  with  agent. 

In  an  action  for  breach  of  a  contract  of  shipping  made  with  a  trans- 
portation company,  a  defendant,  sued  as  the  undisclosed  principal  of  the 
transportation  company  in  whose  name  the  contract  was  made,  is  entitled 
to  the  benefit  of  exceptions  in  the  contract  in  favor  of  the  transportation 
company. 

Bowling,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Morris  Greenhill  against  Eugene  Delano  and  others. 
From  an  order  overruling  the  demurrer  of  the  plaintiff  to  the  first 
separate  and  independent  defense  set  up  in  the  answer  of  the  defend- 
ants Brown  Bros.  &  Co.,  plaintiff  appeals.    Affirmed. 

See,  also,  193  App.  Div.  847,  184  N.  Y.  Supp.  621. 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

«B»For  other  cases  see  same  topic  «  KEY^NUMBER  In  aU  Key-Numbered  DlgesU  ft  Indexes 


Digitized  by 


Google 


618  184  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

Henry  M.  Stevenson,  of  New  York  City,  for  appellant. 

Burlinghaxn,  Veeder,  Hasten  &  Fearey,  of  New  York  City  (Ray 
Rood  Allen,  of  New  York  City,  of  counsel),  for  respondents  Brown 
Bros.  &  Co. 

GREENBAUM,  J.  The  complaint  alleges  the  making  of  a  contract 
between  plaintiff  and  defendant  Central  Transportation  Company,  dat- 
ed August  7,  1918,  wherein  the  latter  agreed  to  transport  a  cargo  of 
celluloid  belonging  to  the  plaintiff  from  New  York  to  Rochefort, 
France,  on  board  the  steamship  Julienne,  upon  the  payment  of  freight, 
subject  to  certain  specified  deductions;  that  the  goods  were  deliv- 
ered and  loaded  on  the  steamship  Julienne  prior  to  August  9,  1918, 
the  day  the  steamship  sailed  from  tfie  port  of  New  York;  that  pay- 
ment of  freight,  specifying  the  amount  thereof,  was  duly  made  to  the 
defendants  Brown  Bros.  &  Co.,  pursuant  to  the  provisions  of  the 
contract  between  the  plaintiff  and  the  transportation  company;  that 
on  or  about  November  29,  I9I8,  plaintiff  was  notified  that  his  cargo 
would  be  unloaded  at  HbKfax,  and  that  between  that  day  and  De- 
cember 9,  19i8,  inclusive,  the  cargo  was  unloaded  on  a  wharf  at  Hali- 
fax without  the  plaintiff's  consent. 

The  complaint  alleges  also  various  items  of  disbursements  neces- 
sarily incurred  or  paid  by  reason  of  the  alleged  unauthorized  unload- 
ing at  Halifax  and  sets  forth  certain  facts  showing  the  relations  be- 
tween the  defendants  Brown  Bros.  &  Co.  and  Central  Transportation 
Company,  upon  which  plaintiff  bases  his  claim  that  the  defendants 
Brown  Bros.  &  Co.  are  liable  to  him  as  an  undisclosed  principal  of 
the  Central  Transportation  Company  for  the  damages  sustained  by 
plaintiff  by  reason  of  the  unloading  at  Halifax.  Defendants  Brown 
Bros.  &  Co.,  under  their  first  separate  and  independent  defense,  al- 
lege certain  provisions  of  the  bill  of  lading  issued  to  the  plaintiff  for 
said  cargo  known  as  articles  5,  12,  13,  and  24,  respectively,  which  are 
set  forth  in  full,  followed  by  an  allegation  which  reads : 

"Tiilrty-Second.  Upon  Information  and  belief  the  Julienne  was  prevented 
by  one  or  more  of  the  causes  mentioned  In  articles  12  and  13  of  said  bill  of 
lading  from  carrying  said  goods  to  destination.  No  suit  or  proceeding  was 
brought  with  respect  to  the  goods  referred  to  in  said  bill  of  lading  within 
six  months  after  delivery  of  the  goods  to  the  carrier  or  to  the  JuUenne.  By 
reason  of  the  premises  these  defendants  are  not  liable  for  the  matters  al- 
leged iii  the  complaint" 

[1]  Article  5  is  a  provision  to  the  effect  that  freight  apd  other 
specified  compensation  and  charges  that  might  arise  "shall  be  deemed 
fully  earned  and  due  and  payable  to  the  carrier  at  any  stage  before 
loading."  Such  an  agreement  has  been  held  to  be  valid.  Allanwilde 
Transport  Corp.  y.  Vacuum  Oil  Co.,  248  U.  S.  377,  39  Sup.  Ct.  147, 
63  L.  Ed.  312,  3  A.  L.  R.  15 ;  The  Gracie  D.  Chambers,  248  U.  "S.  387, 
39  Sup.  Ct.  149,  63  L.  Ed.  318,  and  Standard  Varnish  Works  v.  S. 
S.  Bris,  248  U.  S.  392,  39  Sup.  Ct.  150,  63  L.  Ed.  321.  Article  12 
restricts  the  liability  of  the  carrier  for  loss  or  damage  due  to  many 
enumerated  causes,  and  article  13  provides  in  effect  for  the  assumption 
by  the  shipper  of  the  risk  and  loss  and  damage  sustained  ''in  the  event 
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-that  any  belligerent  government  shall  restrain  the  ship  from  proceed- 
ing to  or  toward  any  port  of  delivery/*  etc. 

[2]  There  is  a  total  absence  of  any  allegation  of  fact  from  which 
one  may  glean  which  of  the  causes  set  forth  in  articles  12  and  13  jus- 
tified the  carrier's  action  in  unloading  the  cargo  at  Halifax.  But  as 
to  that  the  remedy  is  by  motion  to  make  definite  and  certain,  and  not 
by  demurrer.  The  remaining  portion  of  the  defense  relates  to  article 
24,  which  reads  as  follows : 

"24.  The  carrier  shall  not,  in  any  event,  be  liable  for  any  claim  or  demand 
arising  hereunder  or  in  respect  of  the  goods,  unless  notice  of  the  claim  be  pre- 
sented in  writing  to  the  carrier  within  30  days' after  deUvery  of  the  goods 
to  the  carrier.  No  suit  or  proceeding  to  recover  for  or  upon  any  claim  or  de- 
mand shall  be  maintained  against  the  carrier  or  vessel  or  owners  thereof, 
unless  commenced  within  6  months  after  delivery  of  the  goods  to  the  car- 
rier, and  the  lapse  of  such  period  shall  be  deemed  a  complete  bar  to  recovery 
in  any  such  suit  or  proceeding  not  sooner  commenced,  notwithstanding  the 
carrier  may  be  a  nonresident  or  a  foreign  con)oration.  Nothing  shall  be 
deemed  a  waiver  of  the  provisions  of  this  article,  except  a  written  express 
waiver  signed  by  the  carrier." 

It  may  be  fairly  argued  that  the  "30  days"  limitation  is  a  broad, 
all-embracing  provision,  which  would  bar  the  shipper  under  all  cir- 
cumstances from  maintaining  a  suit  upon  any  demand  or  notice  of 
claim  given  after  the  lapse  of  30  days  from  the  date  of  the  delivery 
of  the  goods  to  the  shipper,  and  that  the  paragraph  following,  con- 
taining the  6  months  limitations,  refers  to  a  claim,  notice  of  which  was 
given  within  30  days  after  delivery  of  the  goods  to  the  carrier. 

By  the  thirty-second  paragraph,  however,  the  pleader  seems  to  have 
limited  the  defense  to  plaintiff's  failure  to  bring  the  action  within  6 
months  after  the  delivery  of  the  goods  to  the  carrier,  since  there  are 
no  allegations  which  refer  to  the  30  days  limitation.  It  may  be  that, 
if  the  defense  relied  upon  the  latter  limitation,  we  might  say,  in 
view  of  the  fact  that  the  unloading  complained  of  took  place  more 
than  3%  months  after  the  delivery  of  the  cargo  to  the  carriers,  that 
such  a  stipulation  was  unreasonable  and  unenforceable.  But,  inas- 
much as  the  defense  relates  only  to  the  6-months  limitation,  a  differ- 
ent question  arises. 

[3]  The  parties  to  the  contract  may  agree  upon  a  shorter  limitation 
of  time  than  that  provided  by  the  statute,  provided  the  agreed  limita- 
tion is  reasonable.  This  question  is  considered  in  Missouri,  Klansas 
&  Texas  Railway  Co.  v.  liarriman,  227  U.  S.  657,  672,  33  Sup.  Ct. 
397,  401  (57  L.  Ed.  690)  in  which  the  court  said : 

"The  policy  of  statutes  of  limitation  is  to  encourage  promptness  in  the  bring- 
ing of  actions,  that  the  parties  shall  not  suffer  by  loss  of  evidence  from  death 
or  disappearance  of  witnesses,  destruction  of  documents,  or  failure  of  mem- 
ory. But  there  is  nothing  in  the  policy  or  object  of  such  statutes  which  for- 
bids the  parties  to  an  agreement  to  provide  a  shorter  period,  provided  the 
time  is  not  unreasonably  short.  That  is  a  question  of  law  for  the  determina- 
tion of  the  court  Such  stipulations  have  been  sustained  in  insurance  policies. 
Riddlesbarger  v.  Hartford  Insurance  Ck).,  7  Wall.  386.  A  sQpulation  that  an 
express  company  should  not  be  held  Uable,  unless  claim  was  made  within  90 
days  after  a  loss,  was  held  good  in  Express  Company  v.  Caldwell,  21  Wall.  264. 
Such  limitations  in  bills  of  lading  are  very  customary,  and  have  been  upheld 
in  a  multitude  of  cases.    We  cite  a  few.    Central  Vermont  B.  B.  v.  Soper  (Ist 
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G.  C.  A.)  59  Fed.  870;  Ginn  ▼.  Ogdensburg  Transit  Co.  (7th  C.  C.  A.)  8S 
Fed  985;  CJox  v.  Central  Vermont  R.  R.,  170  Mass.  129;  North  British,  etc., 
Insurance  Co.,  v.  Central  Vermont  Railroad,  9  App.  Div.  N.  Y.  4,  affirmed  158 
N.  Y.  726.  Before  the  Texas  and  Missonri  statntes  forbidding  snch  special 
contracts,  short  limitations  In  bills  of  lading  were  held  to  be  valid  and  en- 
forceable. McOarty  v.  Gulf,  etc.,  Ry.,  79  Tex.  33 ;  Thom£{son  v.  Chicago,  etc., 
Ry.,  22  Mo.  App,  321.  See  cases  to  same  effect  cited  in  '6  Cyc.  p.  50a  The 
provision  requiring  suit  to  be  brought  within  90  days  Is  not  unreasonable." 

The  stipulation  in  the  bill  of  lading  in  the  Harriman  Case,  supra, 
was  as  follows: 

"No  suit  shall  be  brought  against  any  carrier,  and  only  against  the  car- 
rier on  whose  line  the  injuries  occur,  after  the  lapse  of  90  days  from  the  hap- 
pening thereof,  any  statute  or  limitation  to  the  contrary  notwithstanding." 

The  court  held  that  the  provisions,  limiting  the  time  for  commenc- 
ing an  action  within  90  days  after  the  happening  of  the  injury  or 
damage  claimed  was  not/ an  unreasonable  one.  AH  but  one  of  the 
cases  cited  by  the  court  refer  to  a  contract  where  the  limitation 
agreed  upon  by  the  parties  began  from  the  date  when  the  claim  ac- 
crued, and  not  from  the  date  when  the  goods  were  delivered  to  the 
carrier. 

The  one  exception  is  Express  Co.  v.  Caldwell,  21  Wall.  264,  22  L. 
Ed.  556,  where  a  90  days  limitation  from  the  time  of  the  delivery  of 
the  freight  to  the  company  was  prescribed  for  the  presentation  of 
claims.  The  court  there  held  that,  since  only  one  day  was  necessary 
for  the  delivery  of  the  goods  by  tihe  company,  such  a  limitation  was 
reasonable. 

[4,  5]  Whether  or  not  the  limitation  expressed  in  the  contract  is 
reasonable  is  a  question  of  law  and  depends  upon  the  conditions  and 
circumstances  existing  when  the  contract  was  made.  It  seems  to  me 
that,  in  the  absence  in  a  pleading  of  any  allegations  showing  such 
conditions  or  circumstances,  this  court  should  not  pass  upon  the  ques- 
tion of  reasonableness  upon  a  demurrer  to  the  defense,  but  leave  it 
in  the  first  instance  to  the  trial  justice  to  pass  upon,  after  all  the  facts 
have  been  developed  upon  the  trial. 

[B]  The  point  made  by  the  appellants  that  the  defense  in  any  event 
is  only  available  to  the  carrier,  and  not  to  the  defendants  Brown  Bros. 
&  Co.,  is  not  well  taken.  The  theory  upon  which  the  plaintiff  seeks 
to  hold  that  firm  liable  was  that  it  was  the  undisclosed  principal  of 
the  transportation  company.  If  that  be  so,  it  follows  that  the  provi- 
sions of  the  contract  of  affreightment  in  the  name  of  the  transporta- 
tion company  must  be  deemed  to  apply  to  Brown  Bros.  &  Co.  as  well 
as  to  the  plaintiff. 

The  order  overruling  the  demurrer  is  affirmed,  with  $10  costs  and 
disbursements,  with  leave  to  the  plaintiff  to  withdraw  the  demurrer 
upon  payment  of  said  costs. 

CLARKE,  P.  J.,  and  SMITH  and  PAGE,  JJ.,  concur. 
DOWUNG,  J,  dissents. 
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(193  App.  Div.  847) 

GREENHILL  v.  DELANO  et  al.  (Action  No.  2.) 

(Supreme. Court,  Appellate  Dlylsion,  First  Department    November  12,  1920.) 

Money  received  ^»17  (2) —Answer  allegii^  disposition  of  the  money  received 
held  t4  state  a  defense. 

In  4n  action  for  money  received  by  defendant  and  appropriated  to  Its 
own  tse,  Instead  of  paying  It  to  the  steamship  company,  by  which  goods 
were  to  be  carried  as  stlpiilated  In  the  contract,  plaintiff  having  made  no 
claim  against  the  steamship  company,  an  answer  alleging  tliat  the  money 
received  was  paid  to  the  company  or  credited  to  Its  account,  and  that 
defendants  had  a  Hen  npon  money  collected  for  freights  by  that  steamer, 
and  were  entitled  to  hold  the  money  paid  in  reimbursement  of  advances 
made  to  the  steamer  is  sufficient  in  law  as  against  demurrer. 

Dowllifg,  J.,  dissenting. 

Appeal  from  Special  Teiiii,  New  York  County. 

Action  by  Morris  (Jreenhill  against  Eugene  Delano  and  others. 
From  an  order  overruling  plaintiff's  demurrer  to  the  defendant's  first 
and  second  affirmative  defenses,  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Henry  M.  Stevenson,  of  New  York  City,  for  appellant. 

Burlingham,  Veeder,  Masten  &  Fearey,  of  New  York  City  (Ray 
Rood  Allen,  of  New  York  City,  of  counsel),  for  respondents  Brown 
Bros.  &  Co. 

GREENBAUM,  J.  The  complaint  in  this  action  is  based  upon  the 
same  state  of  facts  as  those  alleged  in  action  No.  1  (193  App.  Div.  842, 
184  N.  Y.  Supp.  617),  in  which  an  appeal  was  argued  simultaneously 
with  this  appeal.  The  demurrer  in  this  case  is  also  made  to  the  alleged 
defenses  embodied  in  the  answer  of  the  defendant  Brown  Bros.  Compa- 
ny. No  claim  is  made  against  the  Central  Transportation  Company  in 
this  action.  The  theory  of  the  complaint  is  that  certain  moneys  were 
paid  by  the  plaintiff  to  the  defendant  under  a  contract  made  with  the 
Central  Transportation  Company,  which  defendants,  it  is  alleged,  divert- 
ed to  a  purpose  not  specified.  Plaintiff  seeks  to  recover  back  these  mon- 
eys on  the  ground  that  they  were  moneys  "had  and  received"  by  Brown 
Bros.  Company,  which,  instead  of  being  paid  by  them,  as  stipulated 
in  the  contract,  to  the  representatives  of  the  steamship  on  which  the 
goods  were  shipped,  were  appropriated  to  their  own  use. 

The  first  defense  is  a  repetition  of  the  defense  the  demurrer  to  which 
we  held  was  properly  overruled  in  the  court  at  Special  Term  in  action 
No.  1.  It  is  therefore  only  necessary  to  consider  the  demurrer  to  the 
second  separate  and  independent  defense,  which  in  effect  is  that  all 
the  money  which  plaintiff  alleged  was  applied  to  a  purpose  other  than 
that  directed  was  in  fact  paid  over  by  the  defendants  to  the  representa- 
tives of  the  steamer  or  were  credited  to  the  account  of  their  repre- 
sentatives. The  defense  also  contains  an  allegation  that  the  defend- 
ants— 

^s»Fot  otber  cas«8  see  same  topic  ft  KBT-NUMBER  in  all  Kej-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


622  184  NEW  YOBK  SUPPLEMENT  (Sup.  Ct. 

"were  entitled  to  receive  and  retain,  and  had  a  Hen  upon,  all  money  collect- 
ed for  freights-  or  from  any  other  source  in  connection  with  said  steamer 
Julienne,  and  were  entitled  to  hold  and  apply  the  same  in  reimbursement  of 
the  advances  made  by  these  defendants  to  said  owner.  All  said  moneys  so 
received  were  so  applied  by  these  defendants."  • 

The  defense  on  its  face  seems  to  be  sufficient  in  law,  and  the  de- 
murrer thereto  was  not  well  taken. 

The  order  appealed  from  is  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  the  plaintiff  to  withdraw  the  demurrer  upon  pay- 
ment of  said  costs. 

CLARKE,  P.  J.,  and  SMITH  and  PAGE,  JJ.,  concur. 
DOWUNG,  J.,  dissents. 


(193  App.  Dlv.  788) 

BLOOM  T.  ABRAM  BLOOM*  COMPANY. 

(Supreme  Court,  Appellate  Division,  First  Department.    November  12,  1920.) 

L  Appeal  and  error  €=»2a4(3)— Objectioo  that  eiideiiee  varied  contract  can- 
not be  urged  for  first  time  on  appeaL 

Objection  that  testimony  varied  the  terms  of  written  contract  cannot 
be  raised  for  first  time  on  appeal. 

2.  Appeal  and  error  <&=:»843(3)~-Ai>peIlate  court  will  not  consider  wba£  fit- 

tetf.  timely  objection  would  have  had.    . 

Appellate  court,  in  refusing  to  consider  alleged  error  in  admission  of 
testimony,  not  objected  to  in  lower  court,  will  not  discuss  what  the  effect 
would  have  been,  had  timely  and  appropriate  objection  been  made,  and 
exceptions  taken  to  the  admissibility  thereof,  since  it  would  be  merely  a 
moot  question. 

3.  Customs  and  usages  ^=>21— Existence  of  custom  held  for  jury. 

Where  cue  testimony  as  to  existence  of  a  custom,  though  not  controvert- 
ed, was  unsatisfactory,  unreliable,  and  unconvincing,  the  existence  of 
the  custom  was  properly  left  to  the  jury. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Irving  Bloom  against  the  Abram  Bloom  Company.  From 
a  determination  of  the  Appellate  Term  (178  N.  Y.  Supp.  264),  revers- 
ing a  judgment  of  the  City  Court  of  New  York,  and  ordering  a  new 
trial,  plaintiff,  by  permission  of  the  Appellate  Division,  appeals.  De- 
termination of  Appellate  Term  reversed,  and  judgment  for  plaintiff 
reinstated. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Morris  &  Samuel  Meyers,  of  New  York  City  (Francis  M.  Scott,  of 
New  York  City,  of  counsel,  Morse  S.  Hirsch,  of  New  York  City,  on 
the  brief),  for  appellant. 

Abraham  I.  Spiro,  of  New  York  City,  for  respondent. 

GREENBAUM,  J.  The  action  was  brought  to  recover  the  sum 
of  $1,996.60  as  the  balance  of  the  purchase  price  of  680  pounds  of 
certain  silk  thread  under  a  written  contract  of  sale  which  reads  as 
follows : 
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"We,  Irving  Bloom  ft  Co.,  agree  to  sell  to  Abram  Bloom  Co.,  Inc.,  and 
Abram  Bloom  Ck>.,  Inc.,  agrees  to  purchase  of  Irving  Bloom  &  Co.  about  800 
to  1,100  pounds  of  8-thread  Canton  cr^pe  on  spools,  as  sample  spools  delivered 
at  |7i25  net  cash  per  pound.  About  300  pounds  to  be  shipped  at  once.  De- 
posit of  $1,250  is  hereby  acknowledged.  To  be  shipped  express  collect  Mill 
and  Market  St.,  Paterson,  N.  J.  All  shipments  to  be  delivered  in  full  to  Bhc- 
press  Co. 

"Abram  Bloom  &  Co.  shall  have  right  to  cancel  balance  of  order  within  5 
days  after  receipt  of  initial  shipment  of  about  300  pounds  in  writing  at  the 
office.    All  other  shipments  to  be  made  same  manner  of  deposit,  etc. 

"Irving  Bloom  &  Co., 

"I.  Bloom. 
"Abram  Bloom  Co.,  Inc., 

"Abram  Bloom.  Treas." 

The  defendant  in  its  answer  sets  up  by  way  of  a  defense  and  coun- 
terclaim that  under  the  written  contract,  and  under  the  custom  and 
general  usage  in  the  trade,  the  silk  thread  in  question  was  sold  and 
agreed  to  be  delivered  in  equal  proportions  of  what  is  known  as  right 
and  left  twist.  The  delivery' upon  which  this  action  is  based  con- 
sisted of  201  pounds  of  right  twist  and  487  pounds  of  left  twist,  be- 
ing an  excess  of  286  pounds  of  left  twist. 

It  is  undisputed  that  the  defendant  paid  to  the  plaintiff  the  sum  of 
$3,000  on  account  of  the  thread  thus  delivered,  and  retained  the  201 
pounds  of  right  twist,  and  a  similar  amount  of  left  twist,  and  rejected 
the  286  poimds  excess  of  left  twist.  It  also  appears  that  the  value  of 
the  portion  of  the  goods  retained  by  the  defendant  amounted  to  $2,- 
921.75,  and  that  defendant  counterdaimed  for  $78.25,  the  sum  allegea 
to  have  been  overpaid  by  the  payment  of  $3,000. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  full  amount  claim- 
ed. The  Appellate  Term  of  this  court  reversed  the  judgment  and  or- 
dered a  new  trial  upon  the  ground  that  "over  defendant's  appropriate 
objection"  parol  evidence  was  offered  by  the  plaintiff  in  contradiction 
of  the  terms  of  the  written  contract  to  the  effect  that  the  goods  in 
question  were  sold  "as  is,*'  and  not  upon  the  understanding  claimed 
by  the  defendant,  namely,  that  the  goods  were  to  be  one-half  of  right 
twist  and  one-half  of  left  twist. 

We  are  of  opinion  that  the  learned  Appellate  Term  fell  into  error  in 
stating  that  plaintifi  was  permitted  to  testify  "over  defendant's  appro- 
priate objections  to  conversations  accompanying  the  making  of  the 
contract."  A  reading  of  the  record  on  appeal  discloses  that  no  objec- 
tions of  any  kind  were  made  to  the  admission  of  these  conversations. 
It  is  true  that  in  the  early  part  of  plaintiff's  testimony,  after  he  had 
stated  that  the  goods  were  sold  without  any  guaranty  as  to  twist,  de- 
fendant's counsel  said: 

*'I  snbmit  the  contract  is  in  writing  and  all  conversations  merged  in  the 
writing" 

— ^and  that  the  court  thereupon  replied: 

"There  can  be  no  conversations  to  contradict  the  writing,  but  the  negotia- 
tions may  be  testified  to,  as  long  as  they  do  not  contradict  the  writing." 

In  other  words,  the  counsel  for  the  defendant  and  the  learned  court 
were  apparently  in  accord.    Thereupon  the  witness  proceeded  to  detail 
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the  conversations  tending  to  show  that  the  goods  were  sold  "as  is," 
without  the  slightest  objection  on  the  part  of  the  defendant's  counsel, 
who  thereupon  cross-examined  the  witness  in  respect  to  his  assertions 
that  the  sale  was  one  "as  is." 

Subsequently  the  defendant  submitted  testimony  in  rebuttal  of  these 
conversations.  The  court  then  charged  the  jury,  without  objection  on 
defendant's  behalf,  that  a  question  of  fact  was  presented  as  to  wheth- 
er the  goods  were  sold  "as  is,"  or  as  claimed  by  defendant.  The  jury 
by  its  verdict  found  that  the  plaintiff's  version  of  the  sale  was  correct. 

[1,  2]  It  is  too  late  now  to  urge  Ihat  the  evidence  in  the  respects 
indicated  tended  to  vary  the  terms  of  the  written  contract,  and  it  would 
be  merely  a  moot  question  to  discuss  what  the  effect  would  have  been, 
had  timely  and  appropriate  objection  been  made  and  exceptions  taken 
to  the  admissibility  of  the  proof  which  is  urged  upon  appeal  to  be 
incompetent. 

It  also  follows  that  it  is  wholly  unnecessary  here  to  consider  whether 
the  learned  trial  jcistice  erred  in  declaring  the  law  of  the  case  to  be 
that  the  defendant's  acceptance  of  the  portion  of  the  goods  delivered 
made  it  liable  in  the  first  instance  for  the  payment  of  all  the  goods  de- 
livered under  the  contract,  inasmuch  as  the  defendant  was  permitted 
to  have  its  counterclaim  for  damages  considered  by  the  jury,  should 
they  find  that  the  defendant's  version  of  the  contract  was  correct. 

[3]  It  further  follows  that  it  will  serve  no  useful  purpose  now  to 
pass  upon  the  question  of  custom  which  is  discussed  upon  the  briefs 
of  counsel,  not  only  because  the  parties  left  it  to  the  jury  to  say  what 
the  contract  was,  but  for  the  further  reason  that  the  testimony  as  to 
custom,  although  not  controverted  by  plaintiff,  was  of  the  most  unsat- 
isfactory, unreliable,  and  unconvincing  character,  the  existence  of 
which  was  properly  left  to  the  jury  to  determine  as  a  question  of  fact. 

The  determination  of  the  Appellate  Term  must  be  reversed,  and  the 
judgment  in  behalf  of  the  plaintiff  reinstated,  with  costs  in  both  ap- 
pellate courts.    All  concur. 


(113  Misc.  Rep.  184) 

HBCKSCHEB  BLDG.   CORPORATION  v.  MELTON.* 

(Supreme  Court,  Special  Term,  New  York  County.    October,  1920.) 

h  Fixtnra  ^==>27(1)— PartleB  may  agree  that  buildiiig  annexed  shall  be 
considered  personalty. 

Parties  as  between  themselves  may  provide  that  a  building  annexed  to 
the  realty  shall  be  considered  as  personalty,  and  title  may  pass  to  sueh 
building  by  sale  before  the  actual  demolition  thereof  is  begun. 
t.  Fixtures  ^s>3^-— Right  to  remove  building  forfeited,  wliere  removal  not  com- 
yleU4  within  specified  time. 

Where  an  owner  of  a  building  sells  it,  and  consents  that  the  pur- 
chaser may  remove  it  for  a  certain  consideration  and  within  a  fixed 
time,  made  the  essence  of  the  contract,  the  right  of  such  purchaser  to  re- 
move the  building  is  forfeited,  if  not  completed  within  the  time  limited 
by  the  contract 

^=»For  otber  caaes  see  eame  topic  &  KEY- NUMBER  in  all  Key-Numbered  Digests  A  Indexeft 
•Order  affirmed  —  App.  Dlv.  — ,  185  N.  Y.  Supp.  — . 
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3.  Injunction  ^»137(4)— Thoagh  not  ordimiily  granted  on  disputed  facts^ 

it  may  i»e  where  denial  is  not  convincing* 

Ordinarily,  an  injunction  will  not  be  granted,  where  the  facts  upon 
which  it  is  based  are  disputed;  but  where  defendant's  denial  is  not 
convincing,  and  the  loss  to  plaintiff  from  refusal  will  be  large,  and  not 
subject  to  calculation,  injunction  may  issue. 

4.  lojunetion  ^=^136  (3) — Owner  lield  entitled  to  enjoin  removal  of  building 

after  expiration  of  eMitraet  period  for  sodi  removal^  pending  suit  for 
breach  of  ecmtract. 

Where  an  owner  consented  that  defendant  might  demolish  and  re- 
move a  certain  building  within  a  specified  time,  on  the  payment  of  a 
fixed  consideration,  and  the  contract  provided  for  the  forfeiture  of  a 
certain  bond  in  the  event  that  the  removal  and  demolition  was  not 
completed  within  the  tiipe  specified,  the  owner,  after  the  expiration  of 
such  time,  on  defendant's  failure  to  remove  the  bidlding  and  after  suing 
for  damages  for  breach  of  contract,  held  entitled  to  enjoin  defendant 
from  completing  the  work  of  removal  i>ending  suit. 

Suit  for  injunction  by  the  Hecksciier  Building  Corporation  against 
Walter  Melton.    Injunction  granted,  on  giving  bond. 

McKinFtry,  Taylor,  Patterson  &  Ellis,  of  New  York  City,  for  plain- 
tiif. 

Slade  &  Slade,  of  New  York  City,  for  defendant. 

LEHMAN,  J.  On  the  20fh  day  of  May,  1920,  the  parties  entered 
into  an  agreement  whereby  the  plaintiff,  in  consideration  of  the  sum 
of  $11,250,  gave  permission  to  the  defendant  "to  tear  down,  demolish, 
and  carry  away  the  buildings  located  on  the  plot  of  land  on  the  south- 
west corner  of  Fifth  avenue  and  Fifty-Seventh  street."  The  contract 
among  other  things  provided : 

"It  is  understood  and  agreed  that  time  is  the  very  essence  of  this  con- 
tract, and  the  work  must  begin  and  be  carried  on  with  the  utmost  diligence 
and  dispatch,  and  the  work  of  demolition  is  to  be  completed  and  the  cellar 
left  broom  clean  within  40  working  days  from  the  date  of  the  conunence- 
ment  of  the  work.  ♦  ♦  ♦  It  is  further  understood  and  agreed  that  the 
contractor  will  employ  only  wreckers  who  are  members  of  the  Building 
Trade  Councilt  and  if  the  work  of  demolition  and  removing  of  materials  and 
rubbish  shall  be  delayed  by  a  strike  of  the  building  wreckers  in  no  wise 
caused  by  or  resulting  from  default  or  collusion  on  the  part  of  the  con- 
tractor, then  the  time  herein  fixed  .for  the  completion  of  the  work  shall  be 
extended  for  a  period  equivalent  to  the  time  lost  by  reason  of  said  strike, 
which  extended  period  shall  be  determined  and  fixed  by  the  owner.  The 
owner  reserves  the  privilege,  however,  in  the  event  of  a  strike  delaying  the 
lA*ogress  of  t^  work,  ♦  *  ♦  to  provide  any  labor,  equipment,  tools,  etc., 
which  may  bfineeded,  and  prosecute  the  work  to  a  completion  and  any  ex- 
pense incurred  by  the  owner  in  said  event  shall  be  paid  to  the  owner  by  the 
contractor." 

The  contract  also  provided  that  the  defendant  should  give  a  bond 
for  $10,000,  guaranteeing  the  execution  of  the  contract,  and  that  if 
the  contractor  shall  not  have  completed  the  work  within  40  days,  the 
amount  of  the  bond  shall  belong  absolutely  to  the  plaintiff  by  way  of 
fixed,  settled,  and  liquidated  damages. 

[  1  ]  The  plaintiff  claims  that  more  than  40  working  days  have  elaps- 
ed since  the  beginning  of  the  work  and  that  the  defendant  is  unrea- 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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sonably  delajring  the  work.  It  therefore  asks  for  an  mjunction  against 
the  defendant  interfering  in  any  way  with  the  demolition  of  the  build- 
ings or  appropriating  or  taking  away  any  salvage  or  property.  The 
defendant  at  the  outset  claims  that,  regardless  of  whether  or  not  he 
has  broken  the  contract,  the  plaintiff  cannot  obtain  an  injunction  be- 
cause the  buildings  under  the  contract  belong  to  the  defendant,  and 
he  has  a  right  to  remove  his  own  property  from  the  premises.  It 
is  true  that  under  the  authority  of  Melton  v.  FuUerton- Weaver  Realty 
Co.,  214  N.  Y.  571,  108  N.  E.  849,  it  is  now  definitelv  established  that 
parties  as  between  themselves  may  provide  that  a  building  annexed 
to  the  realty  shall  be  considered  as  personalty,  and  title  may  pass  to 
such  building  by  sale  before  the  work  of  demolition  is  begun ;  but  in 
that  case  the  intention  of  the  parties  to  sell  the  building  was  clearly 
expressed  in  the  contract,  while  in  this  case  the  plaintiff  did  not  ex- 
pressly agree  to  sell  the  building,  but  merely  gave  to  the  defendant 
permission  to  remove  it,  and  it  is  at  least  doubtful  whether  the  par- 
ties intended  that  title  to  the  property  should  pass  until  the  building 
was  removed. 

[2]  Apparently  the  contract  is  really  one  for  the  demolition  and  re- 
moval of  a  building  of  such  value  thsit  the  materials  in  the  building 
would,  in  themselves,  furnish  more  than  sufficient  consideration  for 
the  work  to  be'  done  by  the  defendant,  and  the  defendant  therefore 
was  required  to  pay  the  sum  of  $11,250  for  permission  to  do  the  work. 
In  any  event,  however,  even  if  title  to  the  building  passed  under  the 
contract,  the  right  of  the  defendant  to  move  the  building  would  be 
forfeited  if  he  did  not  complete  within  the  time  limited  by  the  con- 
tract, and  even  in  the  case  of  Melton  v.  FuUerton-Weaver  Realty  Co., 
supra,  the  opinion  of  the  Court  of  Appeals  shows  that  the  court  as- 
sumed that  the  owner  of  the  land  would  not  be  guilty  of  any  conver- 
sion if,  after  the  expiration  of  such  time^  it  excluded  the  purchaser 
of  the  building  from  his  land.  The  real  question,  therefore,  is  wheth- 
er or  not  the  plaintiff  shows  that  the  defendant  has  breached  his  con- 
tract. 

[3]  It  is  clear  that  more  than  40  working  days  have  expired  since 
the  commencement  of  the  work,  unless  the  defendant's  contention  is 
correct  that  the  work  was  delayed  by  strikes  and  rainy  days.  Ordi- 
narily the  court  will  not  grant  an  injunction,  where  the  facts  upon 
which  the  injunction  is  based  are  disputed,  but  in  this  case  the  denial 
by  the  defendant  is  not  at  all  convincing,  because  it  is  coi^tradicted  by 
the  official  weather  reports  and  by  an  officer  of  the  House  Wreckers* 
Union.  The  loss  to  the  plaintiff,  if  the  defendant  is  permitted  to  con- 
'tinue  to  work  for  an  indefinite  time,  would  be  large  and  not  subject 
to  calculation,  and  under  the  circumstances  it  seems  to  me  that  the 
plaintiff  is  entitled  to  an  injunction  upon  giving  the  defendant  a  bond 
sufficient  to  cover  his  possible  damages. 

The  defendant  further  claims  that  under  the  contract  the  plaintiff 
has  reserved  the  right  to  enter  only  in  case  of  a  strike,  and  that  since 
the  contract  provides  for  liquidated  damages  in  case  of  a  breach,  the 
plaintiff  cannot  claim  the  right  to  enter  upon  the  premises,  except  under 
the  circumstances  provided  for  in  the  contract,  and  that  if  the  defend- 
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ant  has  breached  his  contract,  the  plaintiflF  is  protected  by  the  liqui- 
dated damages.  Neither  of  these  contentions  seems  to  me  to  deserve 
serious  consideration.  '  The  plaintiff  has  a  right  to  re-enter  only  as 
provided  in  the  contract  during  the  existence  of  the  contract,  but 
clearly  in  case  of  breach  of  the  contract  it  has  a  right  to  re-enter  upon 
its  own  property  and  to  remove  the  buildings  erected  thereon,  and  it 
would  be  absurd  to  suppose  that  the  parties  contemplated  that  the 
defendant  could  breach  his  contract  and  delay  the  work  for  an  indefi- 
nite time,  and  yet  be  entitled  to  the  benefits  of  the  contract.  The 
breach  of  the  contract  in  itself  deprives  the  defendant  of  the  right  to 
its  benefits,  and  in  addition  subjects  him  to  an  action  for  damages. 

[4]  Upon  the  present  motion  the  court  cannot  and  should  not  at- 
tempt to  decide  finally  that  there  has  been  a  breach  of  the  contract; 
but  it  does  decide  that  from  the  complaint  it  appears  that  the  plaintiff 
demands  and  is  entitled  to  a  judgment  against  the  defendant,  restrain- 
ing the  commission  or  continuance  of  the  act  which  during  the  pend- 
ency of  the  action  would  produce  injury  to  the  plaintiff,  and  that  with, 
reasonable  probability  the  plaintiff  will  be  able  to  sustain  the  allega- 
tions of  the  complaint. 

Motion  for  an  injunction  is  therefore  granted,  upon  condition  that 
the  plaintiff  gives  a  bond  in  the  sum  of  $30,0CX)  in  accordance  with 
section  620  of  the  Code. 

Ordered  accordingly. 


SOILSON  V.  NEMETH  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    November  16,  1920.) 

1.  Appeal  and  error  «=:>    937(3)— Plaintiff,  on  cHflindssal  of  eomplaiiitv  ^' 

titled  to  most  f aTorable  inferences  from  testimony. 

Plaintiff,  on  dismissal  of  the  complaint,  is  entitled  to  the  most  favor- 
able inferences  to  be  drawn  from  the  testimony. 

2.  Fraud  ^=»64(3) — Guilty  knowle^go  in  maJdng  misrepresentations  to  in- 

duce partnership  held  question  of  fact. 

In  an  action  for  damages  by  defendants'  fraudulent  representations, 
inducing  plaintiff  to  enter  partiiership  with  them,  in  view  of  the  circum- 
stances, held,  that  defendants'  proof  should  have  been  taken  and  the 
cause  submitted  for  decision  on  the  question  of  fact  as  to  whether  de- 
fendants had  acted  with  guilty  knowledge,  a  fact  frequently  difficult  to 
prove  directly. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Robert  Soilson  against  Louis  Nemeth  and  another.  From 
a  judgment  for  defendants,  plaintiff  appeals.  Judgment  reversed,  and 
new  trial  ordered. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Harry  Stackell,  of  New  York  City,  for  appellant. 

Scheinhom  &  Auerbach  (Isidor  Auerbach,  of  New  York  City,  of 
counsel),  for  respondents. 

^s»For  otber  cases  see  same  topic  &  KBY-NXTMBER  in  all  Key-Numbered  Digests  &  InderM 
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DELEHANTY,  J.  [1,  2]  This  was  an  action  for  damages  caused 
by  the  alleged  fraudulent  representations  made  by  defendants  in  in- 
ducing plaintiff  to  enter  into  a  corpartnership  with  them.  The  court 
dismissed  the  complaint  on  the  ground  of  failure  of  proof,  stating  in 
effect  that  there  was  nothing  in  the  record  upon  which  guilty  knowl- 
edge, or  scienter,  could  be  predicated.  The  testimony  discloses  that 
at  the  time  of  the  transaction  defendants  made  an  affidavit  setting  forth 
the  names  of  their  creditors  and  the  amounts  owing  each,  and  that 
after  the  deal  was  closed  various  creditors  presented  claims  not  enu- 
merated in  the  affidavit  and  amounting  to  several  himdred  dollars ; 
that  before  the  agreement  was  signed  tfie  defendant  represented  that 
the  income  from  the  business  was  from  $1,000  to  $1,200  per  week, 
whereas  it  was  but  $750  to  $800  per  week,  and  finally  the  bank  account, 
which  was  stated  to  contain  a  balance  of  $100,  was  overdrawn  to  the 
extent  of  $23. 

Plaintiff  is  entitled  upon  a  dismissal  of  the  complaint  to  the  most 
.favorable  inference  to  be  drawn  from  the  testimony.  Under  the  cir- 
cumstances, defendant's  proof  should  have  been  taken  and  the  cause 
submitted  for  a  decision  on  the  question  of  fact  presented.  Direct 
evidence  of  scienter  is  frequently  difficult  to  produce,  and  must  be 
made  out  from  the  acts  and  words  of  the  defendant,  coupled  with  the 
surrounding  circumstances..  Kountze  v.  Kennedy,  147  N.  Y.  124, 
at  page  130,  41  N.  E.  414,  29  L.  R.  A.  360,  49  Am.  St.  Rep.  651; 
Coursey  v.  Morton,  132  N.  Y.  556,  at  page  560,  30  N.  E.  231 ;  Had- 
cock  V.  Osmer,  153  N.  Y.  604,  608,  47  N.  E.  923 ;  White  v.  Benjamin, 
150  N.  Y.  258,  44  N.  E.  956;  Lambert  v.  Hmendorf,  124  App.  Div. 
758,  109  N.  Y.  Supp.  574.    In  White  v.  Benjamin,  supra,  it  is  said: 

''Fraud  is  one  of  the  broadest  issues  known  to  the  law,  for  it  can  seldom 
be  proTen  by  direct  evidence,  but  is  dependent  upon  circumstances  which, 
separately  considered,  may  be  quite  immaterial,  but,  when  combined,  are  not 
only  material,  but  have  great  persuasive  force." 

Several  of  the  cases  cited  are  instances  in  which  the  parties  made 
false  statements,  without  knowing  the  representations  to  be  false,  or 
without  intending  to  deceive.  In  Hadcock  v.  Osmer,  supra,  the  court 
held  that  actionable  deceit  may  exist  when  one  asserts  a  thing  to  be  true 
which  he  does  not  know  to  be  true.  Assuming,  as  urged  by  the  de- 
fendants, that  they  did  not  know  about  the  matters  alleged  to  be 
fraudulent,  yet  in  the  light  of  the  authorities  a  question  of  fact  was 
presented,  and  the  court  erred  in  dismissing  the  complaint. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 
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SEABERG  ▼.  TOWN  TAXI  CX>^  Ine. 

(Supreme  Ck>nrt,  Appellate  Term,  First  Department.     November  15,  1920.) 

Courts  ^=»189  (15) —Default  due  to  Inadvertenee  vi  eounsel's  derk  opened. 

Where  nonappearance  of  defendant's  counsel  was  due  to  Inadver- 
tence of  counsel's  clerk  in  placing  the  day  of  trial  on  the  calendar  card, 
and  where  counsel  did  not  know  that  default  had  been  entered  until 
after  entry  thereof,  default  should  have  been  opened  on  conditions. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Agnes  Seaberg  against  the  Town  Taxi  Company,  In- 
corporated. Frbra  an  order  denying  a  motion  to  open  a  default,  de- 
fendant appeals.  Order  reversed,  motion  granted,  and  judgment  va- 
cated on  condition. 

Argued  October  term,  1920,  before  EIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Wing  &  Wing,  of  New  York  City  (Francis  M.  Fallon,  of  New  York 
City,  of  counsel),  for  appellant. 

George  J.  Kilgen,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  action  was  brought  by  the  plaintiff  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  the  neg- 
ligence of  one  of  the  defendant's  employes.  The  answer  was  a  gen- 
eral denial.  After  isspe  was  joined,  the  case  was  set  down  for  trial 
for  May  4,  1920.  On  that  day,  no  one  appearing  for  the  defendant, 
the  case  was  set  down  for  May  12th  for  an  inquest.  The  failure  of 
the  defendant  to  appear  was  caused  by  the  managing  clerk  of  defend- 
ant's attorney's  office,  who  had  charge  of  the  calendar,  inadvertent- 
ly placing  the  day  of  trial  upon  the  calendar  card  for  May  14th,  in- 
stead of  May  4th. 

On  May  13th  defendant's  attorneys  asked  plaintiff's  attorney  for 
an  adjournment  of  the  trial,  and  then  learned  for  the  first  time  of  its 
error,  and  that  the  inquest  had  been  taken  on  May  12th,  and  judgment 
entered  in  favor  of  the  plaintiff  for  the  sum  of  $1,000.  An  attorney 
associated  with  defendant's  attorneys  immediately  visited  the  office  of 
plaintiff's  attorney  and  sought  to  obtain  his  consent  to  open  the  de- 
fault. This  attorney  testifies,  and  it  is  not  denied,  that  plaintiff's  at- 
torney refused  to  open  the  default  unless  paid  the  sum  of  $100.  Im- 
mediately thereafter  a  motion  was  made  to  open  the  default,  and  an 
affidavit  of  merits  was  filed,  together  with  other  affidavits,  tending  to 
show  a  meritorious  defense.  The  sufficiency  of  these  latter  affidavits 
was  challenged  by  the  plaintiff,  and  the  court  below  denied  the  mo- 
tion. Under  the  circumstances,  we  think  the  default  should  have 
been  opened  upon  terms.  Girards  v.  Rosencrans,  157  App.  Div.  326, 
142  N.  Y.  Supp.  139. 

Order  reversed,  motion  granted,  and  judgment  vacated,  upon  cop- 
dition  that  within  five  days  after  entry  and  service  of  a  copy  of  this 
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order,  with  notice  of  entry,  the  defendant  pay  plaintiff's  attorney  the 
sum  of  $25  for  costs  and  disbursements  of  the  action,  and  $10  for 
opposing  the  motion  to  open  the  default. 


(193  App.  Dlv.  759) 

MAAG  T.  MAA6  GEAR  CO. 

(Supreme  (3ourt,  Appellate  Division,  First  Department.    November  12,  1920.) 

1.  Set-off  and  count^daim  ^=»29{Z) — IhanageB  for  nondelivery  of  maehines 

proper  eounterelaim  in  suit  for  stock  in  payment  for  madiinee. 

In  a  snlt  to  require  the  defendant  corporation  to  issue  to  plalntifE 
stock,  which  plaintiff  claimed  under  a  contract  requiring  him  to  deliver 
certain  machines  and  patent  rights  to  the  corporation,  a  counterclaim  by 
the  defendant  for  damages  caused  by  plaintiffs  failure  to  deliver  some  of 
the  machines  and  by  defects  in  the  machines  delivered  was  a  proper  coun- 
terclaim, though  it  was  for  a  legal  cause  of  action  in  a  suit  in  equity, 
under  Code  Civ.  Proc.  §  501,  since,  if  established,  it  tended  to  defeat  or 
diminish  plaintiff's  right  to  recover. 

2.  Pleading  <^=»411 — ^Propriety  of  counterclaim  not  raised  by  motion  for  Jury 

trial  on  Issues  of  counterclaims. 

Where  counterclaims  interposed  by  defendant  stated  causes  of  action 
for  the  recovery  of  money,  and  plaintiff  acquiesced  therein  by  Joining 
issues  of  fact  witiiout  challenging  the  right  to  plead  the  counterclaims, 
defendant's  motion  for  Jury  trial  on  the  issues  of  the  counterclaims  does 
not  present  the  question  whether  the  counterclaims  were  proper  in  that 
suit. 

3.  Jury  <S^13  (6) —Defendant  has  riglit  to  Jivy  trial- of  legal  counterclaim  in 

equitable  suit. 

A  defendant,  who  flies  a  legal  counterclaim  in  a  suit  in  equity,  has  a 
legal  right,  by  virtue  of  Code  Civ.  Proc.  |§  968,  974,  to  have  the  issues  of 
fact  arising  on  the  counterclaim  tried  by  a  Jury,  where  he  makes  a  mo- 
tion to  have  the  issues  settled  pursuant  to  section  970  within  the  time 
fixed  by  General  Rules  of  Practice,  §  31. 

4.  Trial  ^^4— Issues  on  counterclaim,  which  involved  issues  on  complaint, 

not  tried  first. 

Where  counterclaims  on  legal  causes  of  action  filed  in  a  suit  in  equity 
raised  issues  which  are  in  part  at  least  the  same  as  those  raised  by  de- 
nials to  the  complaint,  the  court  will  not  ordinarily  exercise  its  discretion, 
under  Code  Civ.  Proc.  §  973  to  order  the  trial  of  the  issues  arising  on  the 
counterclaim  prior  to  those  arising  on  the  complaint. 

Smith,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  Cbunty. 

Suit  by  Max  Maag,  doing  business  under  the  name  of  "Zahnrader- 
fabrik,  Max  Maag,"  against  the  Maag  Gear  Company,  to  require  the 
delivery  to  plaintiff  of  capital  stock  of  the  company,  in  which  the  de- 
fendant filed  a  counterclaim  for  damages  for  plaintiff's  breach  of  con- 
tract. Defendant's  motion  to  have  the'  issue  arising  on  its  counter- 
claim tried  by  jury  was  denied,  and  defendant  appeals.  Reversed,  and 
motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

^s9For  otlier  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digeets  &  Indexes 
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Paul  N.  Turner,  of  New  York  Citv,  for  appellant. 
Henry  Escher,  Jr.,  of  New  York  City  (Francis  L.  Archer,  of  Brook- 
lyn, of  counsel),  for  respondent. 

LAUGHLIN,  J.  This  is  a  suit  in  equity  for  the  recovery  of  90 
shares  of  the  capital  stock  of  the  defendant  corporation,  to  which  the 
plaintiff  claims  to  be  entitled  by  virtue  of  an  agreement  in  writing  be- 
tween the  parties  and  Albert  T.  Otto  &  Sons,  Incorporated,  under  date 
of  April  1,  1915,  under  which  the  plaintiff  agreed  to  make  certain  pay- 
ments, and  to  furnish  and  deliver  to  the  defendant  certain  machines 
and  machinery,  and  to  assign  and  transfer  to  the  defendant,  for  its 
exclusive  use  in  the  United  States,  certain  gear  patents  and  applica- 
tions for  patents.  Plaintiff  alleges  due  performance  of  all  of  the  pro- 
visions on  his  part,  including  the  delivery  of  the  machines  and  machin- 
ery, and  the  making  of  the  payments  entitling  him  imder  the  contract 
to  receive  one-half,  or  600  shares,  of  the  capital  stock  of  the  defendant, 
that  only  510  shares  have  been  delivered,  and  that,  although  due  de- 
mand has  been  made  therefor,  defendant  has  failed  and  refused,  and 
still  refuses,  to  deliver  the  remaining  90  shares.  Judgment  is  demand- 
ed for  delivery  of  the  stock,  and  enjoining  and  restraining  the  de- 
fendant from  transferring  it  to  another  during  the  pendency  of' the 
action. 

The  answer  puts  in  issue  the  allegations  of  the  complaint  with  re- 
spect to  performance  of  the  contract  by  the  plaintiff,  and  alleges  iliat 
he  has  failed  and  neglected  to  perform  it,  and  for  counterclaims  it  is 
alleged  that  the  defendant  has  sustained  damages  in  the  sum  of  $25,- 
000  through  plaintiff's  failure  to  deliver  machines  and  machinery  as 
agreed,  and  in  the  sum  of  $10,000  through  the  delivery  by  the  plaintiff 
of  machines  which  were  not  in  accordance  with  the  contract,  and  which 
did  not  perform  the  functions  intended  until  changed,  altered,  and  re- 
paired at  the  expenditure  of  that  amount  by  the  defendant.  Plaintiff 
replied,  putting  in  issue  the  material  allegations  of  the  counterclaims. 

[1]  Thus  it  appears  that  the  suit  is  in  equity,  and  that  the  defend- 
ant has  interposed  legal  counterclaims,  which,  since  they  are  alleged 
to  have  arisen  out  of  the  contract  on  which  the  action  is  based,  and, 
if  established,  will  show  that  the  plaintiff  has  breached  the  contract, 
and  therefore  is  not  entitled  to  have  all  of  the  stock  delivered  to  him, 
and  perhaps  none  of  it,  until  he  performs  the  contract,  or  pays  the 
damages  as  a  substitute  for  performance,  and  consequently  the  coun- 
terclaims, if  established,  will  tend  to  defeat  or  diminish  plaintiff's  right 
to  recover.    Code  of  Civil  Procedure,  §  501. 

[2]  But,  if  this  were  not  so,  the  point  as  to  whether  these  are  prop- 
er counterclaims  is  not  presented  for  decision.  They  are  causes  of 
action  in  favor  of  the  defendant  for  the  recovery  of  money,  and  the 
plaintiff  has  acquiesced  in  their  being  interposed  as  counterclaims 
herein,  without  challenging  the  right  of  the  defendants  to  plead  them, 
and  has  joined  issues  of  fact>  thereon.  In  these  circumstances,  the 
defendant,  by  its  motion  to  settle  the  issues  arising  on  the  counter- 
claims and  the  reply  thereto,  presents  only  the  question  as  to  whether 
or  not  it  is  entitled  to  have  the  issues  of  fact  thus  arising  settled  i  for 
trial  by  a  jury. 
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[3]  The  motion  for  the  settlement  of  the  issues  was  timely  made 
under  rule  31  of  the  General  Rules  of  Practice.  The  learned  counsel 
for  the  appellant  insists  that  it  is  entitled  as  matter  of  right  to  have 
the  issues  settled  pursuant  to  the  provisions  of  section  970  of  the 
Code  of  Civil  Procedure,  on  the  ground  that  it  has  a  statutory  right, 
by  virtue  of  the  provisions  of  sections  968  and  974,  to  have  the  issues- 
of  fact  arising  on  the  counterclaims,  which  are  for  the  recovery  of 
money  only,  and  the  reply  thereto,  tried  by  a  jury.  Counsel  for  the 
appellant  contends  that  the  decisions  on  the  point  as  to  whether  the 
defendant  in  an  equitable  action,  who  interposes  a  legal  counterclaim, 
is  entitled  as  matter  of  right  to  a  jury  trial  of  the  issues  arising  on  the 
counterclaim,  provided  he  timely  moves  for  the  settlement  thereof,  are 
not  in  harmony. 

There  are  observations  in  the  opinions  of  the  courts  which,  taken  by 
themselves,  do  not  appear  to  be  wholly  consistent  on  this  point;  but 
when  considered,  as  they  should  be,  in  the  light  of  the  facts  and  points 
presented  for  adjudication  and  decision,  they  are,  I  think,  substan- 
tially in  accord.  In  Roslyn  Heights  Co.  v.  Burrowes,  76  Hun,  62,  27 
N.  Y.  Supp.  622,  and  in  Herb  v.  Metropolitan  Hospital,  80  App.  Div. 
145,  80  N.  Y:  Supp.  552,  it  was  held  that  in  such  case  the  defendant  is 
entitled  as  matter  of  right  to  a  jury  trial  of  the  issues  arising  on  the 
counterclaim,  provided  he  duly  moves  therefor  within  the  time  pre- 
scribed by  rule  31  of  the  General  Rules  of  Practice;  and  although  the 
members  of  this  court  differed  on  other  points  presented  in  Herb  v. 
Metropolitan  Hospital,  supra,  there  was  no  difference  of  opinion  on  the 
point  that  this  was  a  strictly  legal  right,  not  resting  in  the  discretion  of 
the  court,  provided  the  motion  for  the  settlement  of  the  issues  was 
timely  made. 

Counsel  for  appellant  contends  that  the  decision  of  this  Court  in 
Manhattan  Life  Insurance  Co,  v.  Hammerstein  Opera  Co.,  184  App. 
Div.  440,  171  N.  Y.  Supp.  678,  is  in  conflict  with  those  decisions.  In 
that  he  is  in  error.  We  there  affirmed  an  order  which  denied  such  a 
motion  on  the  ground  that  it  was  not  made  within  the  time  prescribed 
by  said  rule ;  but  on  that  appeal  it  was  contended  that  there  was  a  con- 
stitutional right  to  a  trial  by  jury  of  the  issues  arising  on  the  counter- 
claim, and  that  therefore  a  failure  to  comply  with  said  rule  did  not 
constitute  a  waiver  of  or  deprive  the  defendant  of  that  right.  Our 
opinion  was  confined  to  this  point,  and  to  showing  that  there  is  not  a 
constitutional  right  to  trial  by  a  jury  of  the  issues  of  fact  arising  on 
a  legal  counterclaim  in  a  suit  in  equity,  and  that  therefore  the  decision 
of  the  Court  of  Appeals  in  Moot  v.  Moot^  214  N.  Y.  204,  108  N.  E. 
424,  to  the  effect  that,  where  such  a  constitutional  right  exists,  a  party 
does  not  waive  or  lose  the  right  by  a  failure  to  make  a  motion  for  the 
settlement  of  the  issues  within  the  time  prescribed  by  the  rule,  was  not 
applicable. 

If  we  had  intended  by  our  decision  in  Manhattan  Life  Insurance 
Co.  V.  Hammerstein  Opera  Co.,  supra,  to  overrule  the  earlier  decisions 
holding,  in  effect,  that  where  the  right  to  a  jury  trial  of  the  issues 
thus  arising  is  not  preserved  or  given  by  the  Constitution,  but  rests  on 
a  statute,  the  rule  governs  and  must  be  complied  with,  we  would  have 
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referred  to  and  would  have  considered  those  decisions.  By  affirming 
the  order  in  that  case,  whidi  was  predicated  on  the  waiver  and  loss  of 
the  right  to  a  jury  trial  of  the  issues  by  failure  to  comply  with  rule  31, 
we,  however,  set  at  rest  a  point  on  which  the  members  of  this  court 
differed  in  Herb  v.  Metropolitan  Hospital,  supra. 

[4]  The  counterclaims  apparently  involve  the  issues  of  fact  upon 
which  the  plaintiff's  claim  to  be  entitled  to  the  delivery  of  the  stock, 
or  at  least  to  a  delivery  of  part  of  it,  depends,  for  it  appears  by  the 
contract  that  he  was  to  pay  for  the  stock  in  part  by  the  delivery  of  the 
machines  and  machinery,  which  defendant  contends  he  did  not  deliver 
in  accordance  with  the  contract.  It  would  therefore  seem  that  the 
issues  arising  on  the  denials  in  the  answer  of  performance  of  the 
contract  by  the  plaintiff  are  the  same,  in  part,  at  least,  as  the  issues 
arising  on  the  counterclaims.  This  brings  tihe  case  within  the  rule  that 
the  court  will  not  ordinarily  exercise  its  discretion,  under  section  973 
of  the  Code  of  Civil  Procedure,  to  order  the  issues  arising  on  counter- 
claims to  be  tried  prior  to  the  trial  of  the  issues  arising  on  the  com- 
plaint. Smith  V.  Western  Pacific  R.  Co.,  144  App.  Div.  180,  128  N.  Y. 
Supp.  966,  affirmed  203  N.  Y.  499,  96  N.  E.  1106,  40  L.  R.  A.  (N.  S.) 
137,  Ann.  Cas.  1913B,  264.  But  no  motion  has  yet  been  made  for  a 
separate  trial  of  the  issues  arising  on  the  complaint  or  on  the  counter- 
claims before  the  trial  of  the  other  issues,  and  that  is  a  matter  with 
which  we  are  not  now  concerned. 

When  the  issues  arising  on  the  counterclaims  are  so  settled,  if  the 
issues  arising  on  the  complaint  are  reached  for  trial  first,  or  should  be 
ordered  tried  first  under  section  973,  that  would,  in  effect,  constitute  a 
.  severance  of  the  issues,  as  if  defendant  had  brought  a  separate  action 
on  its  counterclaim.  We  are  of  opinion,  therefore,  that  defendant 
was  entitled  as  matter  of  right  to  have  its  motion  for  the  settlement 
of  the  issues  granted.  \ 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs. 

CLARKE,  P.  J.,  and  DOWLING  and  GREENBAUM,  JJ.,  concur. 

SMITH,  J.,  dissents,  upon  the  ground  that  in  his  opinion  the  coun- 
terclaim is  not  a  proper  counter.claim,  because  it  does  not  tend  to  de- 
feat or  diminish  the  plaintiff's  recovery. 
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W.  N.  STfiVENBON  &  CO^  Ine^  t.  HARTMAN* 

(Supreme  Ck)urt,  Appellate  Term,  First  Department.    October  21,  1920.) 

Costs  <S==>53— Party  held  not  entitled  to  eosts  as  on  ai^frfication  for  Judgment 
on  special  verdict. 

The  costs  provided  by  Code  Civ.  Proc.  §  3251,  "upon  ♦  ♦  ♦  an  ap- 
plication for  judgment  upon  a  special  verdict,  the  same  sums  as  on  an 
appeal,"  are  applicable  only  in  those  cases  where  a  formal  motion  for 
judgment  on  a  special  verdict  is  had,  involving  service  of  the  proposed 
final  form  of  verdict,  proposed  amendments,  and  settlement  thereof  in 
the  same  manner  as  a  case  on  appeal  is  settled,  all  as  provided  by  rule 
82  of  the  (General  Rules  of  Practice,  and  finally  brought  on  for  argument 
pursuant  to  section  1233,  and  defendant  was  not  entitled  to  such  costs, 
where  all  that  transpired  was  that,  after  the  rendition  of  a  special  ver- 
dict, the  court  upon  its  own  initiative  directed  a  general  verdict  for  de- 
fendant. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  W.  N.  Stevenson  &  Co.,  Incorporated,  against  Herman 
Hartman.  From  an  order  denying  its  motion  for  retaxation  of  costs, 
plaintiff  appeals.    Order  reversed,  and  motion  granted. 

See,  also,  191  App.  Div.  406, 181  N.  Y.  Supp.  465. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

James  E.  Bennet,  of  New  York  City,  for  appellant 
Charles  Frankel,  of  New  York  City,  for  respondent. 

DELEHANTY,  J.  It  appears  that  at  the  close  of  the  trial  herein 
plaintiff  moved  for  a  direction  of  a  verdict,  which  was  denied,  and 
thereupon  the  court,  at  the  instance  of  plaintiff,  granted  its  application 
for  a  special  verdict.  Two  specific  questions  were  submitted  to  the 
jury,  which  were  answered  in  favor  of  the  defendant.  Thereafter 
the  court  directed  a  general  verdict  for  defendant,  and  on  plaintiff's 
application  ordered  that  the  exceptions  taken  be  heard  in  the  first  in- 
stance by  the  Appellate  Division.  The  exceptions  were  so  heard,  and 
were  overruled,  with  costs  to  defendant,  and  verdict  directed  in  his 
favor  "on  the  merits  on  the  general  verdict  rendered  by  the  justice  who 
tried  the  case,  with  costs  to  defendant  respondent."  Judgment  was 
thereupon  entered  for  defendant  (191  App.  Div.  406,  181  N.  Y.  Supp. 
465),  and  costs  taxed. 

The  order  appealed  from  denied  plaintiff's  motion  for  retaxation, 
by  striking  out  two  items  of  costs,  amounting  to  $60,  viz.  for  applica- 
tion for  judgment  on  special  verdict,  as  provided  by  section  3251,  Code 
Civil  Procedure.  I  fail  to  see  where  defendant  is  entitled  to  these  costs. 
Section  3251,  supra,  includes  among  taxable  costs,  the  following: 

"Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application  for  judg- 
ment upon  a  special  verdict,  the  same  sums  as  upon  an  appeal  as  prescribed  in 
subdivision  fourth  of  this  section,"  to  wit:  "Before  argument  twenty  dol- 
lars.   For  argument  forty  dollars." 

•    No  application  was  made  for  judgment  upon  the  special  verdict 
herein,  as  contemplated  by  section  3251  cited.    The  procedure  followed 

^=s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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before  the  trial  justice  was  pursuant  to  section  1187,  Code  of  Civil 
Procedure,  which  provides  that — 

"When  a  motion  is  made  to  nonsnit  the  plaintiffs  .or  for  the  direction  of  a 
Terdict,  the  court  may,  pending  the  decision  of  snch  motion,  submit  any  ques- 
tion of  fact  raised  by  the  pleadings  to  the  Jury  or  require  the  Jury  to  assess 
the  damage.  After  the  Jury  shall  have  rendered  a  special  vercUct  upon  such 
submission  or  shall  haVe  assessed  the  damage,  the  court  may  then  pass  upon 
the  motion  to  nonsuit  or  direct  such  general  rerdict  as  either  party  may  be 
.  entitled  to." 

All  that  transpired  here  was  that  after  the  rendition  of  the  special 
verdict  the  court  upon  its  own  initiative  directed  a  general  verdict 
for  defendant.  The  costs  provided  by  that  part  of  section  3251  of  the 
Code  Civil  Procedure  cited  are  applicable  only  in  our  opinion  in  those 
cases  where  a  formal  motion  for  judgment  upon  a  special  verdict  is 
had,  involving  service  of  the  proposed  final  form  of  verdict,  proposed 
amendments,  and  settlement  thereof  in  the  same  manner  as  a  case 
on  appeal  is  settled,  all  as  provided  by  rule  32  of  the  General  Rules  of 
Practice,  and  finally  brought  on  for  argument  pursuant  to  section 
1233  of  the  Code.  See  Anderson  v.  Anderson,  103  Misc.  Rep.  427,  170 
N.  Y.  Supp.  612. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  to 
strike  out  granted,  with  $10  costs.    All  concur. 


MUHLHAUSER  v.  DWTER. 

(Supreme  CJourt,  AppeUate  Term,  First  Department.    November  15,  1920.) 

Innkeepers  <$==>11  (12)— Clerk's  authority  to  receive  money  from  one  not 
.  guest  must  be  shown. 

In  an  action  to  recover  from  a  lodging  house  keeper  money  delivered 
by  plaintiff  to  the  clerk,  where  it  appeared  that  plaintiff  had  applied  for 
lodging,  but  had  not  been  received  as  a  guest,  because  no  rooms  were 
available,  there  is  no  impUed  authority  for  the  clerk  to  receive  the 
money  on  behalf  of  defendant,  so  that  plaintiff  cannot  recover  without 
proving  such  authority. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Andrew  Muhlhauser  against  Anna  M.  Dwyer.  Judgment 
for  the  plaintiff,  after  trial  by  the  court  without  a  jury,  and  defendant 
appeals.     Reversed,  and  complaint  dismissed. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Wesselman  &  Kraus,  of  New  York  City  (Bertram  L.  Kraus,  of  New 
York  City,  of  counsel),  for  appellant. 

Ely  Rosenberg,  of  New  York  City,  for  respondent. 

WAGNER,  J.  The  defendant  is  the  owner  of  a  lodging  house 
known  as  Shirmer's  Hotel.  On  April  19,  1920,  the  plaintiff  called  at 
the  lodging  house  and  sought  a  room,  but  none  was  to  be  had.    He  was 
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told  by  the  clerk  in  charge  that  perhaps  later  in  the  evening  one  might 
become  vacant.  He  thereupon  deposited  with  tlie  night  clerk  the  sum 
of  $55  for  safe-keeping  and  got  a  receipt  for  the  same  from  the  clerk. 
He  then  left  the  lodging  house  without  having  hired  a  room,  and  did 
not  return  until  two  or  three  days  thereafter.  In  the  meantime  the 
night  clerk  absconded,  taking  with  him  two  days'  receipts  and  appar- 
ently plaintiff's  money,  for  it  could  not  be  found  in  the  safe  where  the 
guests'  valuables  were  kept.  Upon  plaintiff's  return  he  exhibited  the 
night  clerk's  receipt  and  demanded  the  return  of  his  money.  At  first ' 
the  defendant  agreed  to  pay  it,  though  it  was  missing,  but  later,  upon 
discovering  that  plaintiff  was  not  a  guest  of  the  lodging  house  on  the 
night  in  question,  refused  to  make  restitution.  The  plaintiff  then 
brought  this  action  to  recover  the  money  he  had  deposited  with  defend- 
ant's night  clerk. 

It  appears  that  there  were  signs  displayed  at  the  clerk's  desk  warn- 
ing guests  to  leave  their  valuables  at  the  office.  With  the  facts  before 
it  substantially  as  above  related,  the  court  below  granted  a  judgment  in 
favor  of  plaintiff.  This  we  think  was  error.  The  plaintiff,  at  the  time 
he  delivered  the  money  to  the  night  clerk,  was  not  a  guest  of  the  lodg- 
ing house.  The  burden  was  therefore  upon  him  to  show  that  the  un- 
dertaking of  the  clerk  in  accepting  plaintiff's  money  for  safe-keeping 
was  within  the  authority  given  him  by  defendant.  Booth  v.  Litch- 
field, 201  N.  Y.  466,  94  N.  E.  1078,  35  L.  R.  A.  (N.  S.)  710.  He  of- 
fered no  proof  as  to  such  authority,  but  relied  upon  the  fact  that  he 
was  the  clerk  in  charge.  There  is  nothing  in  the  record  which  would 
permit  the  implication  that  the  act  of  the  clerk  in  accepting  plaintiff's 
money  was  within  his  actual  authority,  or  any  authority  indicated  by 
the  acts  of  defendant.  On  the  contrary,  the  record  shows  that  the 
business  of  the  defendant  and  the  duties  of  the  clerk  were  in  relation 
to  those  persons  only  who  were  guests. 

Since,  therefore,  the  transaction  was  not  within  the  real  or  appar- 
ent authority  of  the  clerk,  the  complaint  should  have  been  dismissed 
by  the  court  below. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs.   All  concur. 


WADE  et  al.  v.  MOYSB. 

(Supreme  Court,  Appellate  Term,  First  Department.    November  15,  1920.) 

Brokers  ^=»38(9) — Stockbroker  held  liable  to  eustomer  for  proceeds  of  sale 
of  stock. 

Where  stockbrokers  bought  100  shares  of  American  Writing  Paper  pre- 
ferred, as  ordered,  but  by  mistake  of  a  bookkeeper  i)osted  to  the  cus- 
tomer's account  100  shares  of  stock  of  a  copper  company,  and  notified  the 
customer  to  that  effect,  who  ordered  the  account  closed,  and,  after  the 
brokers  discovered  the  error,  and  claimed  they  had  overpaid  him,  or- 
dered the  Writing  Paper  stock  sold  at  a  figure  v^hich  the  stock  reached 
and  went  higher,  which  figure,  had  the  brokers  sold  it  as  ordered,  would 
have  shown  him  a  profit,  the  customer  is  entitled  to  recover  from  the 
brokers  the  amount  of  the  profit  which  would  have  been  realized  on  the 


^=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  indexes 
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Writing  Paper  stock,  sold  at  price  ordered,  less  the  amoant  derived  from 
the  brokers'  erroneous  sale  of  the  copper  stock. 

Appeal  fi-om  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Louis  Wade  and  anotfier  against  Nettie  B.  Moyse.  From 
a  judgment  for  plaintiffs,  defendant  appeals.  Reversed,  and  com- 
plaint dismissed.    Judgment  awarded  on  defendant's  counterclaim. 

Argued  October  term,  1920,  befoce  BIJUR,  DEI.EHANTY,"and 
WAGNER,  JJ. 

Curtis,  Mallet-Prevost  &  Colt,  of  New  York  City  (E.  Crosby  Kin- 
dleberger,  of  New  York  City,  of  counsel),  for  appelant. 

Herbert  P.  Queal,  of  New  York  City  (Walter  F.  Wood,  of  New 
York  City,  of  cotmsel),  for  respondents. 

DELEHANTY,  J.  The  facts  in  this  case  may  be  briefly  stated  as 
follows:  Plaintiffs  are  brokers  operating  in  the  city  of  Nfew  York 
under  the  rules  of  the  Stock  Exchange.  Defendant  was  a  client; 
her  husband  acting  as  agent.  On  May  9,  1919,  he  purchased  through 
plaintiffs  100  shares  of  the  preferred  stock  of  the  American  Writing 
Paper  Company  at  $46  per  share,  or  $4,600  for  the  lot.  At  #e  time 
defendant  had  other  holdings  with  the  plaintiffs  on  margin.  On  June 
3d  defendant's  husband  received  from  the  plaintiffs  a  statement  of 
account,  showing  thereon  100  shares  of  stock  of  the  Inspiration  Cop- 
per Company,  a  security  in  which  the  defendant  never  dealt,  and  which 
she  had  not  purchased,  and  failing  to  show  the  100  shares  of  the  Amer- 
ican Writing  Paper  Company.  Moyse,  the  husband,  rang  up  the 
office  of  the  plaintiffs  on  June  3d,  and  notified  them  that  he  had  no 
Inspiration  stock ;  that  he  had  100  shares  of  American  Writing  Paper 
Company.    The  testimony  of  Moyse  as  to  what  happened  reads : 

"Q.  What  reply  did  yon  get?  A.  They  had  quite  an  argument  about  it. 
I  was  contending  that  I  had  Writing  Paper,  and  the  other  end  was  contend- 
ing that  I  had  Inspiration.  I  couldn't  convince  them.  They  were  satisfied, 
and  I  was  sure  that  I  was  right,  so  one  did  not  convince  the  other. 

"Q.  Did  you  talk  to  anybody  else — a  man's  voice — ^later?  A.  I  talked  to 
some  one,  but  I  don't  know  who  it  was.  I  don't  know  whether  it  was  one  of 
the  firm — a  gentleman's  voice,  but  I  couldn't  identify  him,  because  I  was 
only  in  their  office  once,  and  Uiat  is  when  I  met  Mr.  Wade. 

"Q.  What  did  you  say,  if  anything,  about  closing  the  account?  Use  your 
exact  language  as  nearly  as  you  can  recoUcct.  cA.  It  was  caUed  ofC  to  me 
over  the  telephone — 

"Plaintiffs'  CJounsel : '^  State  what  was  said. 

"A.  (continuing).  I  asked  what  stocks  I  had,  and  it  was  told  to  me  that 
I  had  100  shares  of  Marine,  100  shares  of  Holland  Oil,  ^nd  100  shares  of 
Caddo  Oil;  and  when  I  repeated  several  times  that  I  didn't  have  any  In- 
spiration, but  that  I  had  100  shares  of  American  Writing  Paper  at  the 
price  that  this  Inspiration  was,  which  I  tb^nk  was  46 — I  think  it  was  46  flat — 

"Q.  Then  what  was  said?  A.  And  I  could  not  convince  them  of  the  con- 
trary, I  told  them  to  close  the  account — sell  out  those  stocks." 

After  giving  the  instruction  to  close  out  the  account,  a  sale  was 
made  of  all  the  stock  shown  on  the  plaintiff's  books  as  belonging  to 
the  defendant,  including  the  100  shares  of  the  stock  of  the  Inspiration 
Copper  Company. 
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Plaintiffs  then  sent  to  Moyse  a  check  for  $235.78,  the  net  proceeds 
of  the  sale,  together  with  such  securities  as  had  been  deposited  as 
collateral  security  for  the  account.  The  closing  out  of  the  account  oc- 
curred on  the  same  day  that  the  oral  order  was  given  from  the  defend- 
ant ;  the  sales  being  made  ^t  the  market  prices.  About  a  month  later, 
plaintiffs,  in  having  their  books  audited,  discovered  the  100  shares  of 
stock  of  American  Writing  Paper;  the  plaintiff  Wade  testifying  on 
this  point  as  follows : 

''Then,  in  going  over  all  the  accounts,  they  discovered  that  that  Writing 
Paper  should  have  been  in  the  Moyse  account;  and  in  closing  the  Moyse 
account  out,  they  had  sold  Inspiration  Copper,  instead  of  the  Writing  Paper ; 
so  the  Writing  Paper  was  then  put  in  the  account  that  it  belonged  in,  and 
we — the  firm  being  short  of  Inspiration  Copper — ^had  to  go  on  the  floor  and 
buy  100  shares.  We  bought  the  Inspiration  Copper,  which  we  sold  in  error. 
We  bought  that  to  cover  our  own  account,  and  then  sold  out  the  Writing 
Paper,  which  belonged  in  Mr.  Moyse's  account." 

The  sale  took  place  on  July  7,  1919 ;  the  plaintiffs  assuming  to  act 
under  the  order  of  June  3d.  After  the  sale  was  made,  the  plaintiff 
Templeton  wrote  a  letter  to  Moyse  as  follows : 

"Dear  Sir:  On  May  12th  we  bought  for  the  account  of  Mrs.  Moyse  100 
Amerlcai^ Writing  Pfd.  at  46  on  your  order,  as  per  our  report  to  you  on  that 
date.      ^ 

"During  the  semiannual  audit  of  our  books,  we  discovered  that  through  a 
bookkeeper's  error  the  100  American  Writing  Paper  Pfd.  was  posted  to  your 
account  as  100  Inspiration  Copper,  and  when  you  ordered  your  account  clos- 
ed out  on  June  4th  100  Inspiration  was  sold  at  58%,  instead  of  100  American 
Writing  Paper  Pfd.;  your  account  being  credited  with  the  proceeds  thereof, 
$5,846.70,  and  check  for  the  sum  of  $235.78  and  $8,000  St.  Louis  &  San  Fran- 
cisco income  bonds  delivered  to  you  to  balance. 

"Taking  American  Writing  Paper  Pfd.,  at  the  price  you  paid  for  it,  $4,615, 
it  is  apparent  that  we  overpaid  you  $1,231.70.  However,  in  recognition  of 
our  carelessness,  we  are  willing  to  assume  the  sale  of  the  Inspiration,  which 
is  now  selling  at  about  66%,  and  sell  the  American  Writing  Paper  Pfd.  at 
the  prevailing  market  price,  50,  which  will  leave  $846.70  due  us  on  the  trans- 
action, and  show  you  a  profit  of  $885. 

**Please  favor  us  with  your  check  for  the  amount  of  tliis  diiference  and 
accept  our  apologies  for  the  carelessness  of  our  bookkeeping  department 
"Very  truly  yours,  Wade,  Templeton  &  Co. 

"J.  L.  Moyse,. Esq.,  27  William  Street,  New  York  City. 
"ORT:LMS" 

The  testimony  at  the  trial  clearly  establishes  that  no  other  notice 
regarding  the  sale  was  Veceived  by  Moyse.  Moyse  responded  to 
the  above  communication  with  a  letter  seeking'  to  compromise  the 
situation.  Later  he  again  wrote,  offering  to  repay  the  $1,231.70  re- 
ferred to  in  plaintiffs'  letter,  and  asking  what  margin  was  required  on 
the  100  shares  of  American  Writing  Paper.  Plaintiffs  replied  by 
asking  Moyse  to  call  for  a  personal  interview,  and  stating  that  they 
believed  matters  could  be  adjusted  satisfactorily.  On  July  14th  Moyse 
wrote  plaintiffs  to  sell  the  100  shares  of  American  Writing  Paper  at 
64,  and  that  the  order  was  to  be  good  until  canceled.  It  appears  that, 
during  the  correspondence,  Moyse  was  not  told  that  the  stock  had  been 
sold.  When  pressed  for  an  explanation  of  this,  the  plaintiff  Temple- 
ton stated: 
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"Q.  Why  didn't  yon  tell  him  that  yoa  had  sold  It?  A.  It  In  not  customary 
to  come  out  to  your  jtartlcular  customer  and  give  him  the  speeiflc  instructions 
personally  that  you  have  done  this  for  his  account.  I  had  sold  the  account 
oujt>,  and  let  it  1^0  through  the  regular  routine  m  the  office,  and  then  had 
written  that  letter/' 

On  July  24th  defendant  was  notified  by  the  attorney  for  the  plain- 
tiffs that  his  American  Writing  Paper  Stock  had  been  sold  on  July 
8th  at  50%.  It  appears  that,  after  giving  the  order  to  sell  at  64,  the 
stock  reached  that  figure  and  went  higher.  Had  the  same  been  sold 
at  64,  defendant  would  have  derived  a  profit  of  $1,770,  after  payment 
of  commissions.  Deducting  therefrom  the  $1,231.70  derived  from  the 
plaintiffs'  erroneous  sale  of  Inspiration  Stock,  the  difference  in  favor 
of  the  defendant  would  be  $538.30.  This  is  the  sum  demanded  in  the 
counterclaim,  plus  interest,  aijid  in  my  opinion  is  the  amount  for  which 
judgment  should  have  been  awarded  in  the  court  below. 

The  difficulty  in  this  transaction  arose  wholly  out  of  the  mistake  of 
the  plaintiffs*  employes.  When  that  mistake  was  discovered,  the  stock 
was  put  back  in  the  Moyse  account,  and  since  that  account  was  to 
be  held  liable  therefor,  plaintiffs  should  have  gotten  in  touch  with 
Moyse  and  received  authority  to  sell  the  securities.  Plaintiffs  should 
not  have  made  the  sale  under  the  circumstances  without  giving  notice 
and  without  receiving  authority  to  do  so.  It  is  not  necessary,  it  seems 
to  me,  to  discuss  here  whether  the  facts  spell  out  a  conversion,  an  ac- 
cord and  satisfaction,  oi'  a  mutual  mistake  of  fact.  It  is  obvious  that 
the  proper  method  of  adjusting  the  rights  of  the  parties  is  to  restore 
to  the  plaintiff  the  proceeds  of  the  sale  of  the  Copper  stock,  and  to 
hold  them  responsible  for  a  sale  of  the  defendant's  stock  of  the  Amer- 
ican Writing  Paper  Company  at  64. 

Judgment  reversed,'  with  costs,  and  the  complaint  dismissed,  and 
judgment  awarded  upon  the  counterclaim  for  the  sum  of  $538.30, 
less  $235.78,  namely  $302.52,  with  appropriate  interest  and  costs  in 
the  court  below.    All  concur. 


DAVID  SCHWARTZ  CO.,  Ine^  t.  BRANDER  &  CURRY,  Inc. 

(Supreme  Court,  Appellate  Term,  First  Department.     November  6,  1920.) 

!•  Sales  <@==>98 — ^Refusal  to  receive  installment  held  not  breach. 

Where  seller  agreed  to  deliver  100,000  yards  of  sheeting  in  August, 
refusal  of  the  buyer  to  accept  two  installments,  amounting  to  16,714 
yards,  tendered  in  September,  constltuteVl  no  breach,  and  gave  to  the 
seller  no  right  to  consider  the  order  canceled. 

2.  Sales  ^=^98— Demand  for  goods  after  time  for  delivery  did  not  release 

seller. 

Where  seller  agreed  to  deliver  100,000  yards  of  sheeting  In  August,  and 
buyer  rejected  two  small  installments  in  September,  a  dnnand  by  the 
buyer  in  October  for  the  entire  order  was  not  In  Itself  sufficient  to  re- 
lease the  seller  fron^  liability  for  failure  to  deliver  In  August. 

3.  Appeal  and  error  <§==>927(3) — Plaintiff   entitled   to  most   favorable   iti- 

jerenees  ftom  evidenee  on  dismissal. 

On  a  dismissal  of  the  complaint  at  the  end  of  plaintiff's  case,  he  is 
entitled  to  the  most  favorable  inferences  from  the  evidence  adduced. 

*or  otlier  caces  see  same  topic  A  KBY-NUMBER  iu  all  Key-Numbered  Dlgeets  &  ludexes 
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4.  Sales  ^=»182(1)— Digmlssal  ai  complainl  for  nondelivery  ai  end  of  plain- 
tifTs  case  held  error. 

In  an  action  for  images  for  failure  to  dellyer  100,000  yards  of 
sheeting  in  August,  court  erred  in  dismissing  complaint  at  the  end, of 
plaintiff's  case,  where  plaintiff's  president  testified  that  It  had  received 
no  notification  to  the  effect  that  the  goods  were  delivered  at  its  mill 
in  August,  and  there  was  nothing  In  the  record  from  which  the  sug- 
gestion might  be  dra^iTi  that  defendant  had  made  any  deliveries. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  David  Schwartz  Company,  Incorporated,  against 
Brander  &  Curry,  Incorporated.  From  a  judgment  dismissing  the 
complaint  after  the  close  of  its  case,  plaintin  appeals.  Judgment  re- 
versed, and  new  trial  granted. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Siegel  &  Com,  of  New  York  City  (Jacob  H.  Corn,  of  New  York 
City,  of  counsel),  for  appellant. 

Hal  S.  Corbett,  of  New  York  City,  for  respondent. 

DELEHANTY,  J.  Plaintiff  sued  to  recover  damages  for  defend- 
ant's failure  to  deliver  100,000  yards  of  sheeting,  which  the  latter 
contracted  to  deliver  in  the  month  of  August,  1919.  The  complaint 
was  dismissed  at  the  close  of  plaintiff's  case ;  it  appearing  that  plaintiff 
had  rejected  two  installments  of  the  goods,  ^mounting  to  16,714  yards, 
during  the  month  of  September,  and  had  called  for  a  delivery  of  the 
entire  consignment  in  October.  It  is  contended,  first,  that,  plaintiff 
having  refused  to  accept  shipments  tendered  by  defendant  in  Sep- 
tember, plaintiff  cannot  thereafter  rely  on  a. breach  of  contract  by 
defendant;  second,  that  plaintiff,  by  refusing  to  receive  the  two  in- 
stallments of  the  merchandise  tendered  in  September,  breached  its 
own  contract,  and  by  reason  of  such  refusal  defendant  was  not  obliged 
to  make  further  tender ;  third,  that,  assuming  defendant  was  required 
under  the  terms  of  the  contract  to  make  delivery  at  the  mill  and  ship- 
ment to  plaintiff  in  the  month  of  August,  and. assuming  that  defendant 
failed  to  do  so,  plaintiff  waived  its  right  to  have  delivery  and  shipment 
made  m  August  by  demanding  delivery  in  October ;  and,  finally,  it  is 
urged  that,  there  being  no  proof  that  the  goods  were  not  delivered  at 
the  mill  in  August,  plaintiff's  complaint  was  properly  dismissed.      ^ 

[1-4]  The  first  and  second  points  of  defendant's  argument  are  un- 
tenable. At  the  end  of  August  defendant  was  in  default  iii  the  delivery 
of  the  entire  100,000  yards  of  sheeting,  and  while,  according  to  the 
testimony  of  plaintiff's  president,  the  custom  of  the  trade  permitted 
the  goods  to  be  delivered  in  installments  during  August,  it  does  not 
follow  that  similar  deliveries  could  be  made  thereafter.  In  fact,  so 
far  as  it  appears  from  the  record  the  plaintiff  was  within  its  rights  in 
declining  to  accept  the  invoices  tendered  in  September  for  two  small 
consignments.  This  constituted  no  breach  under  the  terms  of  the 
contract,  and  gave  no  right  to  the  defendant  to  consider  the  plaintiff's 
order  canceled.    The  demand  for  the  goods  in  October  was  not  in 

^s»For  other  cases  see  same  toplo  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes  ' 


Digitized  by 


Google 


Sup.  Ct.)  OBVILLB  REALTY  CO.  V.  WARNICK  641 

(184  N.Y.8.) 

itself  sufficient  to  release  the  defendant  from  liability.  See  Schuldcr 
V.  Ladew  Co.,  'Inc.,  178  App.  Div.  458,  461,  165  N.  Y.  Supp.  504. 

Under  the  rule  that,  upon  the  dismissal  of  the  complaint  at  the  end  of 
the  plaintiff's  case,  he  is  entitled  to  the  most  favorable  inference  from 
the  evidence  adduced,  it  is  safe  to  conclude  that  the  goods  in  question 
were  not  delivered  at  the  mill  in  August.  Plaintiff's  president  testi- 
fied that  it  received  no  notification  to  that  effect,  and  there  is  nothing  in 
the  record  from  which  the  suggestion  might  be  drawn  that  defendant 
had  made  any  deliveries  there.  In  fact,  defendant  specifically  stated 
that  it  would  make  no  delivery  at  all  to  the  plaintiff.  The  court  below 
should  have  taken  the  defendant's  evidence,  if  it  desired  to  offer  any, 
and  should  not  have  deprived  the  plaintiff  of  a  full  hearing  before  the 
jury. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(113  Misc.  Rep.  346) 

OBVILLB  BEAL/TT  C0.»  Ine.*  ▼•  WARNICK. 

(Supreme  Court,  Appellate  Term,  Fli ft  Department    November  15,  1920.) 

Landlord  and  tenant  ^=»90  (4) —Leaving  ftnrnitore  on  pranises  during  win- 
ter, after  oeca^ancy  of  summer  home,  held  not*a  holding  over. 

The  legal  implication  of  "an  agreement  for  a  similar  term  upon  the 
terms  of  the  prior  lease,"  where  tenant  holds  over,  rests  on  the  notion 
of  a  wrongful  holding  over,  and  does  not  apply  to  lease  of  a  summer 
home,  where  part  of  tenant's  furniture  is  left  on  the  premises  during  the 
winter  months,  evidently  without  thought  of  continuing  occupancy,  and 
the  landlord  assumes  actual  possession  and  expresses  his  intention  of 
renting  a  part  of  the  premises  for  the  winter. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Orville  Realty  Company,  Incorporated,  against  Harry 
T.  Wamicic.  From  a  judgment  for  plaintiff,  after  trial  by  the  court 
without  a  jury,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  October  term,  1920,  before  BITUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Austin,  MqLanahan  &  Merritt,  of  New  York  City  (George  C.  Aus- 
tin and  W.  Dickson  Cunningham,  both  of  New  York  City,  of  counsel), 
for  appellant. 

Eugene  L.  Brisach,  of  New  York  City,  for  respondent. 

BIJUR,  J.  This  action  is  brought  to  recover  from  defendant  for 
use  and  occupation  of  premises  *in  Warren  county,  N.  Y.,  for  a  period 
from  November  15,  1918,  to  April  15,  1919,  in  the  sum  of  $700.  The 
undisputed  facts  are  that  the  defendant  for  years  had  been  occupying 
the  property  in  question  during  the  summer  months  under  written 
leases  from  plaintiff's  predecessor,  and  continued  that  course  after 
1916,  when  the  plaintiff  acquired  the  property.  His  occupancy  was 
under  a  written  lease,  which  for  the  first  year  of  plaintiff's  ownership 

^s»For  other  cases  see  eame  topio  ft  K£Y-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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ran  f forti  May,  1917,  to  October,  1917.  The  lease  for  the  second  year 
was  dated  May  1,  1918,  and  specified  the  term  as  from  May  15,  1918, 
to  November  15,  1918,  at  a  rental  of  $700,  payable  in  installments  on 
the  1st  days  of  June,  July,  August,  and  September,  although  it  is  con- 
ceded that  plaintiflF  actually  paid  $800. 

The  premises  leased  included  a  house  occupied  by  defendant  and  his 
family,  another  house  occupied  by  his  chauffeur,  and  a  garage.  The 
defendant  each  year,  at  about  the  end  of  the  term  of  his  lease,  removed 
a  few  carloads  of  furniture  to  his  winter  home,  and  left  what  he  called 
his  summer  furniture  in  the  house  which  he  had  occupied.  Plaintiff 
employed  a  caretaker,  who  apparently  occupied  the  chauffeur's  house 
during  the  winter,  received  the  keys  from  the  defendant,  turned  off  the 
gas,  electricity,  and  water,  boarded  up  the  verandas  and  shutters,  and 
looked  after  the  safety  of  the  place  during  the  winter  months.  In 
October,  1918,  when  defendant  followed  his  usual  course  of  remov- 
ing his  winter  furniture  from  the  house,  his  chauffeur  had  a  conver- 
sation with  the  president  of  the  plaintiff  corporation,  in  which  the 
latter— 

"told  me  that  he  thought  he  could  rent  fhat  cottage  of  mine  for  the  winter, 
and  I  took  the  furniture  and  put  it«ln  the  Warnick  house  [1.  e.,  the  house 
occupied  by  the  defendant  and  hia  family  personally].  ♦  •  ♦  I  told  him 
that  I  would  take  the  furniture  out  of  my  house  and  put  it  in  the  Warnick 
cottage  for  the  winter."  • 

In  April,  1919,  defendant  wrote  to  plaintiff  a  courteous  letter,  say- 
ing, among  other  things : 

''Mrs.  Warnick  had  decided  to  take  a  house  at  New  London  for  the  coming 
season,  and  we  will  therefore  not  consider  renting  the  house  at  Luzerne." 

So  far  as  the  record  discloses,  there  was  no  reply  to  this  letter,  and 
defendant  was  not  made  aware  of  any  claim  by  plaintiff  against  him 
until  some  time  in  March,  1920,  when  he  met  plaintiff's  lawyer  by  ap- 
pointment. 

Plaintiff  respondent  seeks  to  sustain  the  judgment  upon  the  principle 
that— 

"Where  a  tenant  holds  over  after  the  expiration  of  his  term,  the  law  will 
imply  an  agreement  for  a  similar  term  upon  the  terms  of  the  prior  lease." 

I  am  far  from  being  convinced  that  the  rule  applies,  except  where 
the  original  lease  is  for  the  term  of  a  year  or  more.  See  Kent's  Com- 
mentaries (14th  Ed.)  vol.  4,  star  page  112;  Taylor  on  Landlord  and 
Tenant  (Edition  of  1844)  p.  5;  Conway  v.  Starkweather,  1  Denio,  113; 
Smith  V.  Allt,  7  Daly,  492 ;  Kennedy  v.  City  of  New  York,  196  N. 
Y.  19,  89  N.  E.  360,  25  L.  R.  A.  (N.  S.)  847;  Evertson  v.  Sawyer, 
2  Wend.  507;  24  Cyc.  1031. 

On  the  other  hand,  in  Wood  v.  Gordon,  18  N.  Y.  Supp.  109  (General 
Term,  New  York  Common  Pleas,  1892),  this  very  question  was  dis- 
cussed, and  the  conclusion  reached  that  the  rule  applied  even  where 
the  prior  lease  was  for  a  term  of  Jess  than  a  year.  It  may  be  that  the 
reason  for  holding  the  rule  to  apply  solely  to  cases  where  the  prior 
lease  is  for  a  year  or  more  is  that  it  is  historically  connected  with  the 
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implication  of  the  technical  lease  "from  year  to  yeaf*'  and  its  connec- 
tion with  a  tenancy '*at  will."* 

If,  on  the  other  hand,  the  rule  is  based  on  practical  consideration, 
giving  rise  to  an  implication  of  fact,  the  present  is  striking  example 
of  its  inapplicability  to  cases  of  short  leases,  which  are  generally  sea- 
sonal. Here  the  premises  were  used  merely  as  a  summer  home  for 
all  practical  purposes.  Both  owner  and  tenant  must  have  regarded  the 
rental  fixed  expressly  for  the  summer  months  as  compensation  for  the 
year's  use  of  the  premises,  although  practically  they  were  intended  to 
be  availed  of  only  during  the  summer. 

We  are  not,  however,  called  upon  to  decide  this  difficult  and  inter- 
esting  question,  because,  whatever  the  limitation  of  the  rule,  it  is  based 
on  the  notion  that  the  holding  over  is  without  right,  or,  as  it  is  some- 
times said,  "wrongful/*  and  that  thereupon  the  landlord  has  the  op- 
tion to  treat  the  tenant  either  as  a  trespasser  or  as  a  tenant  for  a  new 
term  of  a  year  at  the  rental  and  subject  to  the  other  applicable  provi- 
sions of  the  old  lease.    Kennedy  v.  City  of  N.  Y.,  supra. 

Where  from  the  terms  of  the  original  lease  or  the  conduct  of  the 
parties  it  is  evident  that  some  continuance  of  the  tenancy  beyond  the 
original  term  has  been  contemplated,  so  that  the  holding  over  is  not 
wrongful,  or  other  circumstances  demonstrate  that  both  parties  con- 
template something  other  than  an  implied  continuance  of  the  term, 
the  implication  necessarily  yields  to  the  actual  facts.  Various  illus- 
trations of  the  application  bf'this  rule  may  be  found  in  Pickett  v. 
Bartlett,  107  K.  Y.  277,  14  N.  E.  301,  Luger  v.  Goerke,  18  App.  Div. 
291,  45  N.  Y.  Supp.  839,  Beeston  v.  Yale,  75  App.  Div.  388,  390,  78 
N.  Y.  Supp.  158,  Herter  v.  Mullen,  159  N.  Y.  28,  53  N.  E.  700,  44 
L.  R.  A.  703,  70  Am.  St.  Rep.  517,  Premier  v.  Meehaffee,  150  N.  Y. 
Supp.  494,  and  Smith  v.  Allt,  supra. 

Reverting  now  to  the  facts  of  the  instant  case,  and  passing  the  con- 
sideration that  as  matter  of  common  sense  it  was  perfectly  clear  to 
both  plaintiff  and  defendant  that  the  lease  was  intended  to  be  merely 
that  of  a  summer  home,  that  both  parties  were  perfectly  indifferent 
to  the  occupancy  of  the  premises  during  the  winter,  tiiat  the  plaintiff's 
consent  to  the  gratuitous  and  valueless  occupancy  of  the  premises  by 
some  of  defendant's  furniture  during  the  winter  was  evidently  given 
without  a  thought  of  continuing  occupancy,  we  have  the  determinative 
elements  that  plaintiff's  agent  took  complete  actual  physical  possession 
of  the  property,  that  plaintiff  announced  his  intention  to  endeavor  to 
rent  part  of  the  premises  for  the  winter,  and  had  defendant's  chauffeur 
move  some  of  the  furniture  for  that  very  purpose,  and,  finally,  to  dis-- 
pel  all  possible  doubt  on  the  subject,  plaintiff's  president  testUied  with 
commendable  frankness  on  cross-examination : 

"Well,  I  did  not  think  he  was  going  to  be  there  In  the  winter.  Q.  You  never 
had  any  Idea  that  be  Intended  to  hold  over  as  a  tenant?  A.  Yes.  Q.  And  Uve. 
there?    A.  Not  for  the  winter." 

This  frank  avowal  explains  the  cpnfirmatory  delay  of  about  16 
months  in  asserting  the  claini  now  sought  to  be  sustained. 

For  the  reasons  stated,  the  judgment  sliould  be  reversed,  with  $30 
costs,  and  the  complaint  dismissed,  with  costs.    All  concur. 
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MeLAUGHUN  et  al.  ▼.  SHAW. 

(Supreme  Court,  Special  Term,  New  York  CJounty.    Korember  16,  1920.) 

Ooste  ^=»151— Amount  of  costs  to  be  taxed  on  entry  of  final  Judgment,  after 
'  granting  of  motion  for  Judlgment  on  pleadings,  stated. 

Where  defendant  moved  for  judgment  on  the  pleadings,  consisting  of 
a  complaint  and  demurrer,  and  an  order  was  entered  sustaining  the  de- 
murrer and  dismissing  the  complainti  with  $10  costs,  with  leave  to  plain- 
tiffs to  amend,  and  directing  that,  in  case  of  failure  to  serve  an  amended 
complaint,  "the  defendant  have  final  judgment  in  his  favor  against  the 
plaintiffs,  dismissing  the  complaint,  with  costs,"  and  the  costs  were  not 
paid,  and  no  amended  complaint  was  served,  and  derk  refused  to  enter 
judgment  without  further  direction  of  court,  and  defendant  moved  for 
and  obtained  an  order  directing  the  derk  to  enter  final  judgment,  de- 
fendant was  entitled,  altogether,  only  to  $30  costs,  and  was  not  entitled 
to  $15  costs  before  notice  of  trial  and  $20  as  a  trial  fee,  under  Code 
Civ.  Proc.  f§  963,  965  and  969;  the  latter  method  entailing  more  services 
than  are  required  in  a  mere  motion. 

Action  by  Daniel  J.  McLaughlin  and  another  against  Philip  M. 
Shaw.  On  motion  by  defendant  for  an  order  directing  the  clerk  to 
enter  final  judgment  dismissing  the  complaint  and  to  tax  costs.  Motion 
granted  only  in  part. 

Hewson  &  Durkin,  of  New  York  City,  for  the  motion. 

Root,  Clark,  Buckner  &  Rowland,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  defendant  heretofore  moved  for  judgment 
on  the  pleadings,  consisting  of  a  complaint  and  demurrer,  and  his 
motion  was  granted.  An  order  was  entered,  sustaining  the  demurrer 
and  dismissing  the  complaint,  with  $10  costs,  with  leave  to  the  plaintiffs 
to  amend,  and  directing  that,  in  case  of  their  failure  to  serve  an  amend- 
ed complaint  and  pay  the  costs  so  awarded,  "the  defendant  have  final 
judgment  in  his  favor  against  the  plaintiffs,  dismissing  the  complaint, 
with  costs."  The  costs  were  not  paid,  and  no  amended  complaint  was 
served  within  the  time  allowed  in  the  order,  and  the  defendant  applied 
to  the  law  derk  to  enter  judgment  ex  parte,  presenting  proof  that,  al- 
though the  time  fixed  by  the  order  had  expired,  no  amended  complaint 
had  been  served  and  the  costs  had  not  been  paid.  The  clerk  refused  to 
enter  judgment  without  the  further  direction  of  the  court.  A  dis- 
cussion took  place  between  the  clerk  and  the  defendant's  attorney  as 
to  the  taxable  costs  upon  entry  of  the  judgment.  The  clerk  took  the 
position  that  only  $10  costs  before  notice  of  trial,  and  $10  costs  of  the 
motion  for  judgment  on  the  pleadings,  and  $10  costs  of  the  present 
motion  are  taxable,  while  it  was  claimed  on  behalf  of  the  defendant 
that,  in  addition  to  the  above  items,  aggregating  $30,  there  should 
also  be  taxed  $15  costs  after  notice  of  trial  and  $20  trial  fee  of  an  is- 
sue of  fact,  making  an  aggregate  of  $65. 

The  defendant  now  asks  for  an  order  directing  the  derk  to  enter 
final  judgment,  and  to  tax  costs  in  the  sum  of  $65.  The  plaintiffs  in- 
sist that  only  $30  can  properly  be  taxed,  and  rely  upon  Kramer  v 
Earth,  79  Misc.  Rep.  80,  139  N.  Y.  Supp.  341,  and  Taishoff  v.  Elkema, 
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171  App.  Div.  288,  157  N.  Y.  Supp.  98,  in  support  of  their  position. 
In  the  former  case  the  Appellate  Term,  in  an  opinion  written  by  Page, 
J.,  considered  at  length  the  new  practice  introduced  by  the  amendments 
to  the  Code  of  Civil  Procedure,  whereby  an  issue  of  law  may  be 
brought  on  and  tried  as  a  contested  motion  under  section  976,  or  a  mo- 
tion may  be  made  for  judgment  on  the  pleadings  under  section  547. 
The  opinion  in  Kramer  v.  Barth,  supra,  went  beyond  the  immediate 
questipn  then  before  the  court  in  order  to  consider  fully  the  various 
ways  of  obtaining  a  determination  upon  an  issue  of  law,  and  (79  Misc. 
Rep.  at  page  82,  139  N.  Y.  Supp,  343)  in  speaking  of  a  trial  of  such 
issue  as  a  contested  motion,  said : 

"On  the  determination  of  the  motion,  if  the  demurrer  is  sttstained  and 
leave  given  to  amend,  or  overruled  and  leave  given  to  withdraw  the  demurrer 
and  plead  over,  only  $10  motion  costs  are  allowed.  If  final  judgment  ia  en- 
tered, costs  before  notice  of  trial  and  the  motion  costs  are  taxable." 

The  foregoing  words  were  quoted  and  approved  by  the  Appellate 
Division  in  Taishoff  v.  Elkema,  171  App*  Div.  288,  157  N.  Y.  Supp. 
98.  It  is  true  that  the  court's  statement  that  only  costs  before  notice 
of  trial  and  motion  costs  could  be  taxed  on  entry  of  final  judgment  was 
made  with  reference  to  a  judgment  entered  after  an  order  made  upon 
a  motion  to  have  the  issue  of  law  tried  as  a  contested  motion,  but  no 
reason  is  apparent  to  me  why  the  same  rule  should  not  apply  where^ 
as  in  this  case,  the  final  judgment  is  entered  after  an  order  made  upon 
a  motion  for  judgment  on  the  pleadings.  In  both  cases  the  question  is 
presented  and  determined  upon  a  motion,  as  distinguished  from  the 
more  formal  method,  prescribed  by  sections  963,  965,  and  969  of  the 
Code  of  Civil  Procedure,  of  placing  the  case  on  the  calendar  and  try- 
ing it  as  an  issue  of  law.  The  latter  method  entails  more  services  than 
are  required  in  a  mere  motion,  and,  as  was  said  in  Singer  Mfg.  Co.  v. 
Granite  Spring  Water  Co.,  67  Misc.  Rep.  575,  124  N.  Y.  Supp.  750,  the 
provisions  for  taxing  $15  costs  before  notice  of  trial  and  $20  as  a 
trial  fee  contemplate  a  compensation  for  the  special  services  or  pro- 
cedure prescribed  for  that  method  of  obtaining  a  determination  of  the 
issue  of  law.  The  case  last  dted,  it  may  be  observed,  like  the  present^ 
was  a  motion  for  judgment  on  the  pleadings,  but  the  question  was  not 
what  costs  can  be  taxed  on  entry  of  the  final  judgment,  but  what  costs 
can  be  taxed  where  leave  is  given  to  the  defendant  to  answer  "on  pay- 
ment of  costs."  The  two  situations  are  analogous,  if  not  identical  in 
principle.  My  conclusion  is  that  no  costs  after  notice  of  trial,  nor 
any  trial  fee,  can  be  taxed  on  entry  of  the  final  judgment. 

The  motion  is  granted  to  the  extent  of  directing  the  clerk  to  enter 
final  judgment  and  to  tax  as  costs  $10  costs  before  notice  of  trial, 
$10  costs  of  the  motion  for  judgments  on  the  pleadings,  and  $10  costs 
of  the  present  motion,  making  an  aggregate  of  $30  costs,  but  in  other 
respects  denied,  with  $10  costs  of  this  motion  to  the  defendant.  Set- 
tle order  on  notice. 
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KERR  S.  S.  CO.,  Ine^  v.  KERR  NAT.  CORPORATION. 

(Sapreme  Court,  Special  Term,  New  Tork  County.    September,  1920.) 

1,  InjmictioD  ^=^13B{Z) — ^Until  tennination  of  eontract  for  management  of 

shipping  granted  pending  due  termination  of  terms. 

Where  plaintiff  was  appointed  by  defendant  navigation  company  as 
manager  of  Its  steamships  for  5  years,  unless  terminated  by  90  days' 
written  notice,  and  defendant  gave  such  notice  on  July  24,  1920,  effective 
October  22,  1920,  and  on  September  4,  1920,  gave  notice  of  a  termination, 
and  that  it  had  taken  possession  of  a  ship,  the  rights  of  plaintiff,  suing  to 
enjoin  interference  with  its  management  and  for  restoration  of  the  ship, 
were  the  same  as  if  the  later  notice  was  not  given,  and  it  was  entitled 
to  an  Injunction  until  termination  in  accordance  with  the  first  notice,  and 
to  restrain  defendant  pendente  lite  on  condition  that  it  give  security 
covering  moneys  on  hand  or  thereafter  payable  as  damages  for  Its  im- 
proper management. 

2,  Principal  and  agent  4&=»33— ^Prindpal  may  leTolie  simple  agency,  subjeet 

to  liability  for  damages. 

A  principal  may  revoke  a  simple  agency,  even  if  created  by  contract 
for  a  definite  time,  subject  only  to  his  liability  to  respond  in  damages  for 
breach  of  his  contract. 

3,  Injunction  ^=>60— Equity  wiU  not  require  employer  to  retain  servant  or 

agent  against  his  wishes. 

A  court  of  equity  will  not  compel  an  employer  to  continue  in  his  employ, 
a  servant  or  agent  distasteful  to  him,  or  be  bound  by  the  acts  of  an  agent 
whom  he  no  longer  desires  to  have  represent  him. 

Action  for  an  injunction  by  the  Kerr  Steamship  Company,  Incorpo- 
rated, against  the  Kerr  Navigation  Corporation.  Injunction  granted  on 
terms. 

Noble,  Morgan  &  Scammell,  of  New  York  City  (John  B.  Stanchfield, 
of  New  York  City,  of  counsel),  for  plaintiff. 

McKinstry,  Taylor,  Patterson  &  Ellis,  of  New  York  City  (George 
Adams  Ellis,  of  New  York  City,  of  counsel),  for  defendant. 

LEHMAN,  J.  •  Prior  to  July,  1919,  the  plaintiff  corporation  man- 
aged and  operated  for  a  corporation  known  as  the  Kerr  Navigation 
Corporation,  but  not  the  defendant  herein,  eight  steamships  owned 
by  that  corporation.  At  that  time  negotiations  were  begun  to  obtain 
more  capital  for  the  Kerr  Navigation  Corporation  and  as  a  result  of 
these  negotiations  it  was  arranged  that  the  Kerr  Navigation  Corpora- 
tion should  transfer  its  ships,  good  will,  and  franchises,  including  the 
right  to  use  its  corporate  name,  to  the  American  Ship  &  Commerce 
Navigation  Corporation,  which  issued  in  payment  therefor  40,000 
shares  of  its  class  A  stock  and  35,000  shares  of  its  class  B  stock.  Sub- 
sequently the  original  Kerr  Navigation  Corporation  was  dissolved, 
and  the  American  Ship  &  Commerce  Navigation  Corporation  adopted 
its  name,  and  is  the  defendant  herein.  As  part  of  the  plan  of  reorgani- 
zation the  American  Ship  &  Commerce  Corporation  was  organized  to 
hold  stock  in  the  defendant  corporation,  and  it  agreed  to  subscribe  for 
76,000  shares  of  the  class  B  stock  of  the  defendant  corporation  at  the 
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price  of  $100  per  share,  and  further  agreed  with  H.  F.  Kerr,  a  stocki- 
holder  of  the  original  Kerr  Navigation  Corporation,  and  with  the  Kerr, 
Navigation  Corporation,  for  the  benefit  of  such  stockholders  who  might 
receive  any  of  the  40,000  shares  of  class  A  stock,  or  any  of  the  35,000 
shares  of  class  B  stock  of  the  defendant,  given  in  payment  for  the 
property  of  the  original  Kerr  Navigation  Corporation,  to  purchase 
from  them  this  stock  upon  certain  contingencies. 

At  the  same  time  and  still  in  pursuance  of  the  plan  of  reorganization, 
the  defendant  agreed  to  appoint  and  did  appoint  the  plaintiff  "as  its 
exclusive  agent  to  manage  and  operate"  the  steamships  acquired  by 
it  by  transfer,  and  all  other  vessels  which  it  might  acquire  during  the 
existence  of  the  agreement,  and  it  authorized  and  empowered  the 
plaintiff  "to  perform  all  the  duties  and  to  exercise  all  the  powers  which 
in  the  maritime  world  are  understood  to  be  within  the  duties  and  pow- 
ers of  managing  owners  with  regard  to  each  and  every  of  said  vessels," 
and  further  agreed,  among  other  things,  that — 

"The  Steamship  Company  shall  have  control  and  direction  of  the  move- 
ments, trades,  rates,  services,  routes,  voyages,  cargoes,  and  all  other  matters 
connected  with  the  use  of  such  other  vessels." 

The  plaintiff  agreed  to  accept  such  appointment  and  to  manage  and 
operate  the  steamships  and  to  receive  as  payment — 

"for  the  performance  of  the  duties  and  the  exercise  of  the  powers  hereunder 
by  the  Steamship  Company  as  agent  for  the  New  Navigation  Corporation  In 
managing  and  operating  such  steamships  a  commission  of  5  per  centum  net  to 
the  Steamship  Company  on  the  amount  of  the  gross  freight  of  each  vessel  on 
each  outward  and  inward  voyage." 

It  was  further  provided  that — 

"This  contract  shall  continue  in  eSect  for  5  years  from  the  dat^  hereof  un- 
less sooner  terminated  by  the  New  Navigation  Corporation  and  of  the  hold- 
ing corporation,  which  corporation  shall  have  the  right  to  terminate  this 
agreement  at  any  time  upon  90  days'  notice  to  the  Steamship  Company  in 
writing,  signed  by  the  New  Navigation  Corporation  and  by  the  Holding 
Company  and  upon  the  performance  by  the  Holding  Company  of  its  obliga- 
tion expressed  In  the  said  agreement,  a  copy  of  which  is  hereto  annexed, 
providing  for  an  option  for  the  sale  to  the  Holding  Company  of  stock  of  the 
New  Navigation  Company  and  the  termination  hereof  shall  not  become  effec- 
tive, except  upon  such  performance  by  the  Holding  Company  of  such  obliga- 
tion for  the  purchase  of  such  stock." 

Since  the  making  of  this  agreement  the  plaintiff  has  managed  and 
controlled  the  steamships  owned  by  the  defendant  and  large  profits 
have  resulted  from  such  operation  to  both  parties,  but  on  July  24, 
1920,  the  defendant  and  the  Holding  Company  gave  notice  to  the 
plaintiff  that  they  elected  to  terminate  the  agreement  in  90  days.  There- 
after stockholders  of  the  original  Kerr  Navigation  Corporation  tender- 
ed to  the  Holding  Company  49,000  shares  of  the  corporate  stock  in 
the  defendant  and  the  Holding  Company  paid  for  the  said  stock  the 
sum  of  $4,900,000.  Under  the  terms  of  the  contract  and  the  notice 
the  plaintiff  still  has  the  right  of  management  and  control  of  the  steam- 
ships owned  by  the  defendant  until  October  22,  1920,  and  even  beyond 
that  time  if  the  Holding  Company  should  fail  to  purchase  any  further 
stock  that  may  be  tendered  to  it  under  the  terms  of  the  agreement; 
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but  it  appears  that  on  September  4th  the  defendant  notified  the 
.  plaintiff  that  it  was  .at  once  assuming  the  control,  operation,  and  man- 
agement of  all  ships  owned  by  it  and  in  fact  has  taken  possession  of  at 
least  one  of  said  ships.  The  plaintiff  now  seeks  an  injunction  against 
the  defendant  from  interfering  or  attempting  to  interfere  with  the 
possession,  management  and  control  by  the  plaintiff  of  the  ships 
referred  to  in  the  complaint  herein  and  ordering  the  defendant  to 
restore  possession,  management,  and  control  to  the  plaintiff  of  the 
ship  of  which  it  has  taken  possession. 

The  defendant  claims  that  it  is  justified  in  assuming  the  control  of 
the  ship  in  spite  of  its  contract,  on  the  ground  that  the  plaintiff  is  using 
its  agency  for  its  own  benefit,  has  retained  moneys  belonging  to  the 
defendant  which  it  should  pay  over  to  the  defendant,  and  is  threatening 
to  divert  the  ships  to  voyages  which  will  be  detrimental  to  the  best  in- 
terests of  the  defendant.  The  charges  that  the  plaintiff  has  in  the  past 
not  acted  for  the  best  interests  of  the  defendant  and  is  retaining 
moneys  belonging  to  the  defendant  are  too  vague  and  unspecified  to 
justify  a  rescission  of  the  contract  and  the  alleged  threats  by  the 
plaintiff's  officers  to  divert  the  steamships  are  denied. 

The  court  cannot,  upon  this  motion,  determine  conclusively  the 
question  of  whether  the  plaintiff  has  in  the  past  or  intends  in  the 
future,  to  exercise  the  powers  conferred  upon  it  with  due  regard  for 
the  best  interests  of  the  defendant,  and  consequently  cannot  now  deter- 
mine whether  the  defendant  is  legally  and  morally  justified  in  rescind- 
ing the  contract  before  the  date  of  its  termination  in  accordance  with 
its  provisions,  but  if  the  plaintiff  would  suffer  from  such  rescission,  if 
not  justified,  irreparable  damage,  the  court  should  upon  proper  con- 
ditions protecting  the  defendant,  exercise  all  its  equitable  powers  to 
maintain  the  present  status  until  the  questions  of  fact  can  be  deter- 
mined at  the  trial.  I  am  fairly  convinced  that  the  action  taken  by 
the  defendant  is  due  to  the  natural  fear  that  owing  to  the  obvious  ill 
feeling  existing  between  the  parties,  the  plaintiff  will,  during  the  short 
period  during  which  the  contract  should  by  its  terms  remain  in  exist- 
ence, consider  primarily  its  own  interests  and  use  the  defendant's  prop- 
erty for  purposes  inimical  to  the  interests  of  the  defendant. 

It  would  seem,  however,  that  the  defendant  can  be  protected  by 
the  giving  of  a  bond  sufficient  to  cover  its  possible  damages.  Certain- 
ly a  bond  can  cover  the  financial  obligation  of  the  plaintiff,  and  I  can 
see  no  reason  why,  even  if  the  plaintiff  should  hereafter  act  in  a  man- 
ner inimical  to  the  defendant's  interests,  its  damages  could  not  be 
proven  in  proceedings  to  enforce  the  bond.  Moreover  it  is  very  im- 
probable that  even  if  the  plaintiff  has  intended  to  divert  the  vessels 
from  their  usual  course  and  use  them  solely  for  its  own  purposes,  it 
should  continue  to  do  so.  Any  change  in  the  manner  of  using  these 
ships  during  the  continuance  of  this  injunction  could  be  shown  at  the 
trial,  and  if  improper  would  prevent  the  plaintiff  from  recovering 
a  final  judgment  and  subject  the  plaintiff  to  liability  on  the  bond,  and 
any  change  in  the  use  of  the  ships  during  this  period  would  naturally 
give  rise  at  least  to  suspicion  of  its  purpose. 

[1-3]  The  defendant,  however,  claims  that  the  plaintiff  will  not 
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suflFer  any  irreparable  damage  evexj  by  a  wrongful  termination  of  its 
right  of  control  and  management  and  that  in  any  event  the  relation 
between  the  parties  hereto  is  merely  that  of  principal  and  agent  and 
that  a  court  of  equity  cannot  and  should  not  enjoin  a  principal  from  re- 
voking the  agency.  It  is,  of  course,  well  established  that  a  principal 
has  power  to  revoke  a  simple  agency  even  if  created  by  contract  for  a 
definite  time  subject  only  to  his  liability  to  respond  in  damages  for 
breach  of  his  contract.  A  court  of  equity  will  not  compel  an  employer 
to  continue  in  his  employ  a  servant  or  agent  distasteful  to  him  or  be 
bound  by  the  acts  of  an  agent  whom  he  no  longer  desires  to  have 
represent  him,  but  the  present  contract  contains  features  which  dis- 
tinguish it  in  principle  from  the  ordinary  cases  of  employment  or 
agency.  The  papers  before  me  do  not  show  definitely  what  duties  and 
powers  are  ordinarily  exercised  by  "managing  owners,"  but  apparently 
the  plaintiff  has,  without  dissent  from  the  defendant^  made  all  con* 
tracts  in  its  own  name  and  through  its  own  agents  and  the  parties 
have  thereby  put  a  practical  construction  upon  the  terms  of  their  con- 
tract and  the  plaintiff  must  be  assumed  to  have  been  authorized  to  make 
the  contracts  in  its  own  name  as  principal.  The  plaintiff  has  thereby 
assumed  personal  obligation  and  has  an  interest  in  seeing  that  these 
contracts  are  carried  out  under  its  own  direction  and  management. 

Moreover,  since  contracts  were  to  be  made  in  the  plaintiff's  own 
name,  the  plaintiff  is  only  in  a  limited  sense  an  agent  for  the  defendant. 
The  defendant  has  absolutely  relinquished  all  right  of  control  and  di- 
rection of  the  plaintiff  in  the  operation  of  the  ships  and  the  plaintiff 
has  apparentiy  no  right  and  apparentiy  does  not  assume  to  make  con- 
tracts for  the  defendant.  In  its  essence  the  contract  is  one  whereby 
the  defendant  merely  gives  to  the  plaintiff  the  possession  and  control 
of  the  ships  and  agrees  to  furnish  the  plaintiff  with  the  necessary 
moneys  for  their  operation  in  consideration  of  the  plaintiff's  agree- 
ment to  account  to  the  defendant  for  the  gross  receipts  less  the  dis- 
bursements incurred  in  the  operation  of  tilt  ships.  The  injunction 
asked  by  the  plaintiff  would  merely  require  the  defendant  to  return 
to  the  plaintiff  or  leave  in  its  control,  the  ships  owned  by  the  defendant 
during  the  term  of  the  contract  and  would  impose  upon  the  defend- 
ant no  liability  for  contracts  made  without  its  consent  and  deprive  it 
of  no  rights  which  it  has  not  voluntarily  relinquished  for  a  good  and 
sufficient  consideration.  The  contract  between  the  parties  hereto  was 
part  of  one  entire  proceeding  whereby  the  defendant  obtained  title  to 
the  ships.  By  that  arrangement  the  plaintiff  was  to  have  the  control  of 
the  ships  till  90  days  after  notice  of  election  to  terminate  and  till  the 
Holding  Company  had  complied  with  the  terms  of  its  own  agreement 
to  purchase  certain  shares  of  stock. 

It  seems  to.  me  that  it  is  idle  to  consider  whether  technically  the 
arrangement  between  the  parties  is  one  that  should  be  called  an  agency 
or  not  and  whether,  in  view  of  certain  peculiarities  in  the  contract,  the 
plaintiff  can  be  regarded  as  having  an  interest  as  well  as  an  agency. 
The  real  matter  to  be  considered  is  whether  the  plaintiff  has  rights 
which  should  be  protected  by  the  court  of  equity  and  which  the  court 
can  protect  by  virtue  of  its  power  of  injunction.    The  parties  by  the 
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very  terms  of  the  contract  evidently  contemplated  that  the  management 
of  the  ships  by  the  plaintiff  could  not  be  revoked  except  upon  90  days' 
notice  and  after  payment  for  any  stock  tendered  and  the  court  can- 
not look  with  favor  upon  a  daim  of  the  defendant,  that  it  has  power 
to  retake  the  ships  before  the  period  has  completely  elapsed  during 
which  stockholders  of  the  corporation  originally  owning  the  ships, 
could  tender  their  stock  and  receive  pa)mient  therefor  and  since  by  the 
coittract,  as  practically  construed  by  the  parties,  the  plaintiff  was  given 
power  to  make  contracts  in  its  own  name  and  to  employ  its  own  staff 
and  agents  for  a  period  continuing  90  days  after  notice  of  termination 
of  the  agreement,  the  defendant  should  not  be  permitted  before  such 
period  has  elapsed,  to  take  from  the  possession  and  control  of  the 
plaintiff,  the  vessels  necessary  to  carry  out  its  personal  obligations,  even 
though  such  obligations  might  be  carried  out  by  the  defendant  or  to 
disrupt  and  disorganize  the  business  of  the  plaintiff  carried  out  through 
the  medium  of  these  ships.    See  Story,  Agency  (9th  Ed.)  §  466. 

The  defendant  cannot  well  urge  there  is  no  mutuality  of  remedy 
for  the  agreement  was  merely  part  of  a  general  arrangement  of  re- 
organization whereby  the  defendant  obtained  title  to  the  ships  now  in 
dispute.  An  injunction  as  prayed  for  by  the  plaintiff  will  not  cause 
the  defendant  to  become  liable  on  contracts  made  by  an  agent  in 
whom  it  has  lost  confidence,  for  it  merely  requires  the  defendant 
to  restore  and  leave  the  ships  within  the  control  and  management  of 
the  plaintiff,  which  makes  the  contracts  for  freight  in  its  own  name. 
Such  an  injunction  will  protect  the  plaintiff  from  damages  which  it 
might  suffer,  and  a  sufficient  bond  will  protect  the  defendant  from 
damages  if  it  should  prove  that  it  was  justified  in  demanding  the  im- 
mediate return  to  its  own  control  of  its  own  ships. 

The  plaintiff  claims  that  the  defendant  should  be  enjoined  from  in- 
terference with  the  ships  not  only  until  October  22d,  but  during  the 
entire  contract  period,  on  the  ground  that  by  its  action  in  giving  the 
notice  of  September  4,  ^920,  and  thereafter  taking  possession  of  one 
of  the  ships,  the  defendant  abandoned  the  notice  it  had  previously 
given  pursuant  to  the  terms  of  the  contract,  terminating  the  contract 
at  the  expiration  of  ninety  days.  It  seems  to  me  that  this  contention 
is  without  force.  The  notice  of  July  24th  set  a  definite  term  to  the 
continuance  of  the  contract  and  was  properly  given  in  accordance 
with  the  provisions  of  the  contract  itself.  The  subsequent  action  of 
the  defendant  may  or  may  not  have  been  a  breach  of  the  contract  but 
it  constitutes  no  abandonment  of  the  contract  or  of  the  notice  pre- 
viously given  and  cannot  be  held  to  render  such  notice  void.  The  plain- 
tiff by  the  present  action  is  seeking  to  be  restored  to  the  same  condi- 
tion as  if  the  defendant  had  taken  no  action  on  September  4th  and  is 
entitled  to  no  greater  relief. 

The  motion  is  therefore  granted,  to  the  extent  that  until  the  termina- 
tion of  the  contract  in  accordance  with  the  notice  of  July  24th,  the 
defendant,  its  officers,  directors,  agents,  attorneys,  and  employes  are 
directed  to  cease  from  interfering  or  attempting  to  interfere  with  the 
possession,  management  and  control  by  the  plaintiff  of  the  ships  re- 
ferred to  in  the  complaint  herein,  including  the  steamship  Kerlew,  and 
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to  restore  possession,  management  and  control  of  the  said  steamship 
Kerlew  to  the  plaintiff,  and  restraining,  during  the  pendency  of  this 
action,  the  defendant,  its  officers,  directors,  agents,  attorneys,  and 
employes,  and  each  of  them,  from  taking  any  further  steps  under  the 
notice  directed  to  the  plaintiflf  and  dated  September  4,  1920,  upon 
condition  however  that  the  plaintiff  shall  within  6  days  after  date  of 
entry  of  order  herein,  give  security  in  a  sum  sufficient  to  cover  the 
amount  of  moneys  which  may  now  be  or  hereafter  may  become  pay- 
able to  the  defendant,  and  for  any  dams^ges  which  may  be  caused  to 
the  defendant  if  the  ships  are  improperly  used  by  the  plaintiflf.  The 
amount  of  such  bond  will  be  determined  upon  the  settlement  of  the 
order. 

Ordered  accordingly. 

(113  Misc.  Bep.  66) 

MORRELL  ▼.  BROOKLYN  BOROUGH  GAS  C0.« 

(Supreme  Court,  Special  Term,  Kings  County.     September,  1920.) 

1.  Injunction  ^s>144— Failnre  to  deny  admits  allegattons  of  fact  In  eomplajnt 

on  which  motion  for  injunciion  is  based. 

Defendant,  by  not  answering,  admits  the  allegations  of  fact  in  the  com- 
plaint, so  that  affidayits  submitted  by  it  in  objection  to  plaintiff's  mo- 
tion for  an  injunction  cannot  be  considered,  in  so  far  as  they  deny  or 
contradict  the  f^cts  alleged  in  the  complaint 

2.  Gas  49=»14<I)— Rate  fixed  by  Publie  Service  Commission  should  not  ex- 

ceed statutory  maximum. 

The  Public  Service  Commission  has  no  power  to  make  an  order  fixing  a 
rate  in  excess  of  the  statutory  maximum,  although  the  statutory  rate 
was  adjudged  conflifcatory  and  yold. 

3.  Pleadmg  .^8(2)— Allegation  tliat  gas  company's  rates  were  unreasonable 

and  unjust  held  a  pleadable  conclusion  of  fact. 

An  allegation,  in  a  complaint  to  enjoin  the  gas  company's  rates,  tnat 
the  $1.40  rate  was  unjust,  unreasonable,  and  excessive,  and  is  more  than 
sufficient  to  reasonably  compensate  the  company  for  its  public  service, 
was  a  pleadable  conclusion  of  fact,  not  requiring  plaintiff  to  plead  evi- 
dentiary facts  upon  which  such  conclusion  was  based. 

4.  Pleading  «s>36(5)-'Fafliffe  to  answer  admitted  defendant's  aUeged  at- 

tempt to  exact  from  plaintiff  an  unreasonable  charge. 

In  a  suit  to  enjoin  a  gas  company's  alleged  unreasonable  rates,  by 
its  failure  ta  answer  it  admitted  that  It  was  attempting  to  exact  from 
plaintiff  and  other  customers  an  excessive  charge  for  gas,  and  on  plain- 
tiff's motion  for  injunction  pendente  lite  it  was  concluded  by  such  admis- 
sion, and  would  not  be  permitted  to  both  admit  and  deny  at  the  same 
time,  so  that  the  affidavits  submitted  by  it  to  support  the  reasonableness 
of  the  rate  which  it  is  attempting  to  enforce  could  not  be  considered. 

5.  Gaa  «=»14(1)— Gas  company  cannot  diaige  unreasonable  rate. 

Gas  companies,  like  common  carriers  and  other  public  service  corpora- 
tions, owe  duties  to  the  public  under  the  common  law,  independent  of 
statute  or  contract,  including  the  duty  of  charging  only  a  reasonable 
rate  for  their  services. 

6.  Gas  <6^14(1>— After  declared  InTalitfty  of  statute,  eompaaj  has  no  com- 

mon-law right  to  ftx  rates. 

Because  the  statutory  gas  rate  has  been  declared  unconstitutional  and 
void,  a  gas  company  may  not  resort  to  the  common-law  right  of  owners 

^S9For  other  eaiM  see  tame  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Dlgeets  A  Indexes 
•Order  aArmed  —  App.  Dlv.  — ,  185  N.  Y.  Supp.  — . 
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of  public  Qtillttes  within  reasonable  limits  to  fix  their  own  prices  for 
services  rendered. 

7.  Gas  «=>14(1)— It  cannot  be  presumed  that  a  rate  fixed  by  eompaoy  is 

reasonable. 

It  is  not  to  be  presumed  that  a  gas  rate  which  defendant  company  It- 
self has  fixed  is  reasonable ;  but  the  presumption  is  to  the  contrary,  as 
defendant  is  an  interested  party. 

8.  Gas  <&»14(1)— PubUc  utilities  may  not  fix  llieir  own  rates. 

Modem  legislation  governing  public  utilities  corporations  has  abrogat- 
ed the  ancient  common-law  rule,  in  so  far  as  it  permitted  owners  of  pub- 
lic utilities  to  fix  their  own  rates. 

9.  Gas  <&=>14(1)— Public  Service  C<mmiissioDs  Law  takes  from  gas  companies 

power  to  fix  rates. 

In  view  of  Public  Service  (Commissions  Law,  {  65(1),  providing  that 
charges  for  gas  shall  be  reasonable,  and  not  more  than  is  allowed  by  law 
or  by  any  order  of  the  commission,  defendant's  claim  that  because  the 
statutory  rate  was  void,  and  the  Public  Service  Cvommisslon  had  no 
power  to  fix  the  rate,  the  rate  fixed  by  defendant  la  to  be  deemed  a  charge 
"allowed  by  law"  and  enforceable,  was  without  merit,  as  It  was  the  leg- 
islative intention  to  take  from  the  gas  companies  the  power  to  fix  their 
rates  and  to  determine  for  themselves  wliat  is  just  and  reasonable. 

10.  Gas  ^=>14(1) — Company  may  sue  to  establisii  fair  rate. 

Where  the  Legislature  has  failed  to  fix  a  company's  gas  rate,  and  the 
Public  Service  Ck)mmisslon  Is  without  Jurisdiction  to  make  a  rate.  It  Is 
error  to  take  the  position  that  courts  may  determine  that  a  gas  rate  Is 
too  low  to  be  fair  to  the  company,  and  Is  too  high  to  be  fair  to  the  con- 
sumer, but  cannot  determine  the  rate  tliat  will  be  fair  to  both,  and  in 
such  case  a  gas  company  may  bring  an  action  in  equity  to  establish  a 
fair  rate  binding  on  public  officers  and  consumers. 

11.  Gas  ^=>14(1) — Consumers  may  sue  to  lower  an  excessiTe  rate. 

Consumers  of  gas  may  maintain  a  suit  to  establish  a  lower  rate,  where 
the  rate  of  a  gas  company  is  excessive. 

12.  Gas  ^=^14(1) — ^Must  be  f unfiled  at  reasonable' rate. 

A  gas  company,  exercising  a  public  franchise  and  enjoying  special  pro- 
visions for  private  gain,  holds  to  a  consumer  the  duty  of  furnishing  him 
gas  at  a  reasonable  rate. 

13.  Pleading  «=>214( 3)— Allegation  at  complaint  is  admitted  by  a  demurrer. 

An  allegation  In^  a  complaint  by  consimier  to  establish  a  lower  gas  rate, 
where  the  rate  of  the  company  is  excessive,  that  the  company  threatens  to 
enter  plaintiff's  premises  to  adjust  the  meter,  so  that  it  will  register  at  an 
excessive  rate,  is  admitted  by  a  demurrer. 

14.  Gas  ^14(1) — ^Threat  to  adjust  meler  at  exces^ve  rate  is  reftisal  to  fur- 
nish at  reasonable  rate. 

Defendant  gas  company's  threat  to  adjust  plaintifTB  meter  at  an  exces- 
sive rate  is  equivalent  to  a  refusal  to  furnish  plaintiff  with  gas  at  a 
reasonable  rate. 

15.  Injunction  <d=»137(4) — ^Dispute  between  consumer  and  producer  as  to  gas 
rate  does  not  prevent  injunction  pending  action  to  fix  rate. 

Where  the  fact  that  a  rate  attempted  to  be  enforced  by  a  gas  com- 
pany is  a  reasonable  one  has  not  been  legally  fixed  and  established, 
the  fact  that  there  is  a  dispute  between  the  company  and  a  consumer  as 
to  what  the  rate  should  be  does  not  prevent  the  granting  of  an  Injunction 
on  the  consumer's  motion  pending  the  action,  as  the  proper  rate  can  be. 
determined  by  the  Judgment,  and  as  plaintifT  may  be  required  to  pay  an 
additional  sum  for  gas,  If  the  temporary  rate  fixed  by  the  injunction 
order  is  too  low^  and  the  company  will  be  fully  protected  by  requiring 
plaintifiC  to  give  an  undertaking  to  pay  any  stmi  which  the  Judgment  may 
direct  him  to  pay. 

^=:9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Action  by  Gerald  Morrdl  against  the  Brookl)m  Borough  Gas  Com- 
pany.   On  plaintiff's  motion  for  injunction  pendente  lite.    Granted. 
See,  also,  113  Misc.  Rep.  72,  184  N.  Y.  Supp.  656. 

Gerald  Morrell,  of  Brookl)m,  in  pro.  pen 

Bassett,  Thompson  &  Gilpatric,  of  New  York  City,  for  defendant. 

SCUDDER,  J.  [1]  Defendant  has  not  answered,  but  has  demurred 
to  the  complaint  on  the  ground  that  it  fails  to  state  a  cause  of  action. 
If  the  demurrer  is  well  taken,  plaintiflF,  of  course,  is  not  entitled  to  the 
injtmction  which  he  seeks  upon  this  motion.  On  the  other  hand,  by  not 
answering,  defendant  admits  the  allegations  of  fact  in  the  complaint, 
and  consequently  the  affidavits  which  defendant  submits  in  opposition 
to  plaintiffs  motion  for  an  injunction  cannot  be  considered,  in  so  far 
as  they  deny  or  contradict  the  facts  alleged  in  the  complaint. 

The  complaint  is  subject  to  criticism,  in  that  in  form  it  is  argumen- 
tative and  contains  many  allegations  which  are  only  conclusions  of  law. 
Omitting  allegations  which  are  legal  conclusions,  and  those  which  are 
not  deemed  material  in  determining  whether  the  complaint  states  a 
cause  of  action,  the  complaint  in  substance  alleges  as  follows : 

That  plaintiff  resides  at  and  occupies  the  premises  known  as  No. 
2011  East  Thirteenth  street,  city  of  New  York,  borough  of  Brookl)m, 
and  is  a  consumer,  of  the  gas  manufactured  and  sold  by  defendant ; 
that  defendant  is  a  corporation  organized  for  the  purpose  of  manu- 
facturing and  sellings  gas  in  the  Thirty-First  ward  of  said  borough ; 
that  on  July  2,  1920,  the  Ptdblic  Service  Commission  for  the  First  dis- 
trict made  and  issued  an  order,  which,  so  far  as  material,  provides  as 
follows : 

"1.  That  the  maximum  price  to  be  charged  hy  the  Brooklyn  Borough  Gas 
Company  for  gas  shall  be  as  follows: 

"(a)  On  and  after  the  date  of  this  order,  to  and  including  July  31,  1920, 
$1.15  per  1,000  cubic  feet  of  gas  sold  and  delivered  consumers. 

**(b)  On  and  after  August  1,  1920,  to  and  including  July  31,  1921,  $1.40  per 
1,000  cubic  feet  of  gas  sold  and  delivered  to  consumers,  except  as  hereinafter 
provided." 

After  lengthy  argument  to  the  effect  that  the  order  of  the  Public 
Service  Commission  is  void  and  of  no  force  and  effect  in  law,  and  is 
not  binding  upon  plaintiff  or  any  consumer  of  defendant's  gas,  it  is 
further  alleged  that  the  rate  of  $1.40  fixed  by  the  order  of  the  commis- 
sion is  unjust,  unreasonable,  excessive,  and  exorbitant,  and  is  more 
than  sufficient  to  reasonably  compensate  the  defendant  for  its  public 
service ;  that  defendant  threatens  and  is  about  to  enter  plaintiff's  prem- 
ises to  change  the  meter  to  conform  to  the  rate  of  $1.40  per  1,000  cubic 
feet;  that  unless  the  order  of  the  Public  Service  Commission  be  de- 
clare invalid  and  nugatory  there  will  be  a  multiplicity  of  actions  insti- 
tuted by  consumers  of  defendant's  gas  for  identically  the  same  cause 
as  that  declared  in  plaintiff's  complaint ;  that  unless  plaintiff  is  granted 
an  injunction  he  will  be  irreparably  damaged  in  his  property  by  reason 
of  the  trespass  alleged,  and  in  his  payment  of  a  gas  rate  in  excess  of 
what  is  just  and  reasonable;  that  until  it  is  determined  what  is  a  just 
and  reasonable  rate,  the  damages  are  not  commensurable,  and  that 
plaintiff  therefore  has  no  adequate  remedy  at  law. 
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Before  entering  upon  the  discussion  of  the  question  whether  or  not 
the  complaint  states  a  cause  of  action,  I  will  first  state  my  conclusions 
on  several  points  of  law  which  are  incidental  to  the  discussion  of  that 
question. 

[2]  Upon  the  authority  of  People  ex  rel.  Municipal  Gas  Co.  v.  Pub- 
lic Service  Commission,  224  N.  Y.  156,  120  N.  E.  132,  it  is  my  con- 
clusion that  the  Public  Service  Commission  had  no  power  to  make  the 
order  fixing  a  rate  for  defendant  in  excess  of  the  statutory  maximtun, 
although  the  statutory  rate  was  adjudged  confiscatory  and  void. 

[3]  I  am  also  of  opinion  that  the  allegation  in  the  complaint  that 
the  $1.40  rate  is  unjust,  unreasonable,  excessive,  and  exorbitant,  and 
is  more  than  sufficient  to  reasonably  compensate  the  defendant  for  its 
public  service,  is  a  pleadable  conclusion  of  fact.  Plaintiff  is  not 
required  to  plead  evidentiary  facts  upon  which  such  conclusion  is 
based. 

[4]  Defendant,  by  its  failure  to  answer,  has  admitted  that  it  is  at- 
tempting to  exact  from  plaintiff  and  other  consumers  of  its  gas  an 
excessive  charge  for  its  gas.  It  is  concluded  by  such  admissions  upon 
this  motion;  it  cannot  be  permitted  to  both  admit  and  deny  at  the 
same  time,  and  the  affidavits  which  it  submits  to  support  the  reason- 
ableness of  the  rate  which  it  is  attempting  to  enforce  cannot  be  con- 
sidered. 

It  has  been  adjudicated  that  chapter  604  of  the  Laws  of  1916, 
amending  chapter  125  of  the  Laws  of  1906,  so  as  to  fix  a  minimum 
rate  of  80  cents  per  1,000  cubic  feet  of  gas  throughout  the  borough  of 
Brooklyn,  is  confiscatory,  and  therefore  unconstitutional  and  void. 
Brooklyn  Borough  Gas  Co.  v.  Public  Service  Commission,  17  State 
Dept.  Rep.  81.  Although  it  seems  not  to  have  been  decided  whether 
the  holding  of  the  80-cent  rate  provided  by  the  act  of  19l6  invalid,  re- 
vived the  $1  rate  provided  by  the  former  act  of  1906  (Public  Service 
Commission  v.  Brooklyn  Borough  Gas  Co.,  189  App.  Div.'62,  178  N.  Y. 
Supp.  93),  nevertheless,  it  will  be  assumed  up6n  this  motion  that  the 
former  statutory  $1  rate  was  not  revived,  since  both  parties  to  the 
present  action  seem  to  contend  that  there  is.  no  statutory  rate  binding 
on  the  defendant. 

[5]  Gas  companies,  like  common  carriers  and  other  public  service 
corporations,  owe  duties  to  the  public  under  the  common  law,  inde- 
pendent of  statute  or  contract,  and  one  of  the  principal  duties  is  that 
they  shall  charge  only  a  reasonable  rate  for  their  services.  Lough  v. 
Outerbridge,  143  N.  Y.  271,  277,  38  N.  E.  292,  25  L.  R.  A.  674,  42 
Am.  St.  Rep.  712;  People  v.  Budd,  117  N.  Y.  1,  9,  22  N.  E.  670,  682, 
5  L.  R.  A.  559,  15  Am.  St.  Rep.  460;  Brooklyn  Union  Gas  Co.  v.  City 
of  New  York,  50  Misc.  Rep.  450,  458,  100  N.  Y.  Supp.  570,  affirmed 
115  App.  Div.  69,  100  N.  Y.  Supp.  625,  and  188  N.  Y.  334,  81  N.  E. 
141,  15  L.  R.  A.  (N.  S.)  763,  117  Am.  St.  Rep.  868;  Munn  v,  Illinois, 
94  U.  S.  113,  126,  24  L.  Ed.  77. 

[8]  I  cannot,  however,  agree  with  the  contention  of  defendant's 
counsel  that,  because  the  statutory  rate  has  been  declared  unconstitu- 
tional and  void,  defendant  may  resort  to  the  common-law  right  of 
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owners  <Jf  public  utilities,  within  reasonable  limits,  to  fix  their  6Wn 
prices  for  services  rendered. 

[7]  Nor  can  I  agree  with  the  further  contention  that  it  is  to  be  pre- 
sumed that  a  gas  rate  which  defendant  itself  has  fixed  is  reasonable. 
It  seems  to  nie  the  presumption  is  to  the  contrary,  because  defendant 
is  an  interested  party. 

[8]  Modem  legislation  governing  public  utility  corporations  has 
abrogated  the  ancient  common-law  rule,  in  so  far  as  it  permitted  own- 
ers of  public  utilities  to  fix  their  own  prices. 

[9]  The  Public  Service  Commissions  Law  of  this  state  (Consol. 
Laws,  c.  48)  provides  in  reference  to  gas  corporations  that  their  charg- 
es for  gas — 

'*Bhall  be  Jnst  and  reasonable  and  not  more  than  allowed  by  law  or  by  order 
of  the  commission  baving  Jurisdiction/'    Section  65(1). 

In  the  present  case  defendant  asks  the  court  to  hold  that,  the  stat- 
utory rate  being  void  and  the  Public  Service  Commission  having  no 
power  to  fix  the  rate,  the  rate  fixed  by  defendant  is  to  be  deemed  a 
charge  "allowed  by  law,"  and  is  therefore  to  be  presumed  just  and 
reasonable.  I  cannot  so  hold.  It  is  clearly  the  intention  of  the  Leg- 
islature by  this  provision  of  the  statute  to  take  away  from  gas  cor- 
porations any  power  to  fix  their  rates  and  to  determine  themselves 
what  is  just  and  reasonable. 

f  IBl  The  failure  of  the  Legislature  properly  to  fix  the  rate,  and  the 
Public  Service  Commission  being  without  jurisdiction  to  make  a  rate, 
of  necessity  creates  an  implication  that  the  courts  are  to  fix  the  rate, 
since  the  purpose  of  the  statute  would  be  defeated  if  defendant  was 
allowed  to  fix  its  own  rate.  It  seems  to  me  error  to  take  the  position 
that  courts  may  determine  that  a  gas  rate  is  too  low  to  be  fair  to  the 
corporation  and  is  too  high  to^be  fair  to  the  consumer,  yet  has  no  pow- 
er to  determine  the  rate  diat  will  be  fair  to  both. 

From  what  is  said  by  the  Court  of  Appeals  in  the  case  of  Municipal 
Gas  Co.  v.  Public  Service  Comm.^  225  N.  Y.  89,  121  N.  E.  772,  it 
seems  to  me  that  that  court  was  of^  opinion  that  a  gas  corporation  un- 
der circumstances  like  unto  those  presented  in  this  case  may  bring  an 
action  in  eauity  to  establish  a  fair  rate  which  will  be  binding  on  public 
officers  and  consumers.  In  the  case  last  above  referred  to  the  court 
says  (225  N.  Y.  at  page  101,  121  N.  E.  776)  : 

'^Tbe  final  question  is  wbether  tbe  remedy  at  law  is  exclusive  of  one  in 
equity.  Tbe  plaintiif  bas  26|000  customers  in  tbe  city  of  Albany.  Tbeir 
rights  cannot  be  adjudicated  at  law  without  endless  litigation.  Tbey  will 
not  yield,  unless  under  compulsion,  to  tbe  demand  for  higher  rates.  *  *  * 
l?be  defendants  are  public  officers  charged  with  Special  duties  in  the  enforce- 
ment of  the  statute.  Ex  parte  Young,  209  U.  S.  123, 156.  They  assert  a  pur- 
pose to  enforce  it  With  them  may  appropriately  be  Joined  representatives  of 
the  class  of  consumers,  who  wiU  be  bound  by  the  decree.  Ck>de  Civil  Proc.  § 
448.  In  a  single  comprehensive  action,  tbe  plaintiir  seeks  a  Judgni^nt  which 
will  end  the  controversy  forever.    We  think  the  suit  is  well  conceived.!' 

The  rate  defendant  is  attempting  to  enforce  is  not  supported  by 
statute  or  judgment  of  any  court.  The  order  of  the  Public  Service 
Commission  was  void.  The  rate  has  not  in  any  way  been  allowed  by 
law  and  there  is  no  presumption  that  it  isL  reasonable.  "  .     ,    . 
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[11, 12]  If  a  gas  corporation  may  maintain  a  suit  in  equity,  as  the 
Court  of  Appeals  has  held  it  may  in  the  Municipal  Gas  Co.  Case,  supra, 
to  establish  a  higher  rate  where  the  statutory  rate  is  confiscatory,  there 
seems  to  be  no  good  reason  why  the  consumers  of  gas  may  not  main- 
tain a  suit  to  establish  a  lower  rate  where  the  rate  of  the  gas  corpora- 
tion is  excessive.  Sufficient  facts  are  alleged  in  the  complaint  to  entitle 
plaintiff  to  equitable  relief  by  way  of  injunction. 

[13]  The  defendant  gas  company  is  exercising  a  public  franchise 
and  enjoying  special  privileges  for  private  gain.  It  owes  to  plaintiff, 
a  consumer,  the  duty  of  furnishing  him  gas  at  a  reasonable  rate.  It  is 
charged  in  the  complaint  that  defendant  threatens  to  enter  plaintiff's 
premises  for  the  purpose  of  adjusting  the  meter  so  that  it  will  regis- 
ter at  an  excessive  rate.    This  charge  defendant  admits  by  deinurring. 

[14]  Defendant's  threat  to  adjust  plaintiff's  meter  at  an  excessive 
rate  is  equivalent  to  a  refusal  by  defendant  to  furnish  plaintiff  with  gas 
at  a  reasonable  rate.  The  case  is  one  of  which  a  court  of  equity  can 
take  cognizance.  Courts  of  equity  have  frequently  interfered  by  in- 
junction in  cases  of  similar  or  analogous  character,  Richman  v.  Con- 
solidated Gas  Co.,  114  App.  Div.  216,  223,  100  N.  Y.  Supp.  81,  affirm- 
ed 186  N.  Y.  209,  78  N.  E.  871. 

[15]  The  fact  that  what  is  a  reasonable  rate  has  not  been  legally 
fixed  and  established,  and  that  there  is  a  dispute  between  the  gas  com- 
pany and  the  consumer  as  to  what  the  rate  should  be,  does  not  pre- 
vent the  granting  of  an  injunction  pending  the  action.  Sickles  v.  Man- 
hattan Gas  Co.,  64  How.  Pr.  33.  The  proper  rate  can  be  determined 
by  the  judgment,  and  plaintiff  may  be  required  to  pay  an  additional 
sum  for  gas,  if  the  temporary  rate  fixed  by  the  injunction  order  is 
too  low.  The  defendant  can  be  fully  protected  by  requiring  plaintiff 
to  give  an  undertaking  to  pay  any  sum  which  the  judgment  may  direct 
him  to  pay. 

Motion  for  injunction  granted.    Undertaking  $500. 

Motion  granted. 


(113  Misc.  Rep.  72) 

MOBBELL  V.  BBOOEXl^  BOBOUGH  GAS  CO.  * 

(Supreme  Ck>urt,  Special  Term,  Kings  Ck>tinty.    September,  1020.) 

1.  Gas  <@=>6— MuBidpal  consent  to  pipes  in  street  is  a  fiunehise. 

The  consent  given  by  a  city  or  other  mnnicipallty  to  gas  corporation 
to  lay  its  pipes  in  pubUc  streets  is  a  "franchise,"  and  confers  a  property 
right  on  the  gas  corporation,  and  such  use  of  the  pubUc  streets  is  not 
made  solely  for  the  pecuniary  advantage  of  the  company,  but  it  is  also 
granted  for  the  public  purpose  of  enabling  the  city's  inhabitants  to  obtain 
gas. 

2.  Gas  <S=»14(2) — ^Inhabitants  of  munidpality  haTe  adaon  against  gas  com- 

pany to  conii>el  it  to  furnish  gas  at  specified  rate. 

A  municipal  franchise  to  a  gas  company  to  lay  its  pipes  in  public 
streets  is  a  contract  between  the  municipality  and  the  company  for  the 
benefit  of  the  municipality's  inhabitants  or  of  consumers,  and  where  by 
the  terms  of  the  franchise  the  company  undertakes  to  furnish  gas  at  a 
specified  rate  the  inhabitants  may  maintain  an  action  against  it  to  en- 
force compliance  therewith. 

^=9For  other  cases  see  s&me  topic  ft  KEY-NUMB  BR  in  all  Key-Numbered  Digests  ft  Indezea 
•Order  affirmed  —  App.  Dlv.  — ,  185  N.  Y.  Supp.  — . 
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3.  Gas  <&»14(1) --Implied  doty  to  furniflh  ai  reasonable  rate. 

In  the  absence  of  any  provisions  in  a  mnnicipal  franchise  as  to  the 
rate  at  which  gas  shall  be  sold,  an  undertaking  by  the  company  to 
furnish  gas  at  a  fair  and  reasonable  rate  must  necessarily  be  implied  from 
its  acceptance  and  enjoyment  of  the  franchise. 

4.  Gas  <$»14(1)— Munleipality  granttng  frandiise  my,  as  tmslee  for  lt» 

inhabitants,  intervene  In  consumer's  rate  salt. 

In  a'  consumer's  action  to  enjoin  gas  company's  enforcement  of  an  al- 
leged unreasonable  and  excessive  rate,  the  city  of  New  York  acted  a» 
trustee  for  its  inhabitants  in  entering  into  contract  or  franchise  granting- 
the  gas  company  the  right  to  lay  its  pipes  on  the  public  streets  and  re- 
main custodian  and  guardian  of  their  collective  contract  right  to  have  gas 
furnished  at  a  reasonable  rate,  and  as  it,  as  trustee,  might  sue  the  com- 
pany to  enforce  its  agreement  to  supply  gas  at  a  reasonable  rate,  arising 
from  its  acceptance  and  enjoyment  of  its  franchise^  In  view  of  Code  Civ. 
Proc.  i  449,  it  may  intervene  as  a  party  plaintiff  in  a  consumer's  suit  to 
enjoin  an  alleged  unreasonable  and  excessive  rate. 

Action  for  injunction  by  Gerald  Morrell  against  the  Brooklyn  Bor- 
ough Gas  Company.  On  motion  by  the  City  of  New  York  to  inter- 
vene as  a  party  plaintiff  in  the  action.    Granted. 

See,  also,  113  Misc.  Rep.  65,  184  N.  Y.  Supp.  651. 

William' P.  Burr,  Corp.  Counsel,  of  New  York  City,  for  the  motion.^ 
Bassett,  Thompson  &  Gilpatric,  of  New  York  City,  opposed. 

SCUDDER,  J.  The  city  of  New  York  moves  to  intervene  as  party 
plaintiff.  The  nature  of  the  action  is  considered  in  the  opinion  handed 
down  herewith  on  the  motion  for  injunction  pending  the  action.  It 
seems  to  me  that  the  city's  right  to  intervene  is  dependent  on  the  ques- 
tion whether  the  city  ftself  might  have  brought  an  action  in  behalf  of 
the  plaintiff,  Morrell,  and  other  consumers,  to  enjoin  the  defendant  gas 
company  from  enforcing  the  pa3rment  of  an  excessive  rate  for  gas. 

[1,  2]  The  question  is  a  novel  one.  The  consent  given  by  a  city  or 
other  municipal  corporation  to  a  gas  corporation  to  lay  its  pipes  in 
public  streets  is  a  franchise,  and  confers  a  property  right  upon  the  gas 
corporation.  Such  use  of  public  highways,  however,  is  not  granted 
solely  for  the  pecuniary  advantage  of  the  corporation,  but  it  is  also 
granted  for  the  public  purpose  of  enabling  the  city's  inhabitants  to 
obtain  gas.  The  franchise  constitutes  a  contract  between  the  city  and 
the  gas  corporation  for  the  benefit  of  the  inhabitants  or  consumers  of 
gas,  and  where  by  the  terms  of  the  franchise  the  corporation  under- 
takes to  furnish  gas  at  a  specified  rate,  the  inhabitants  of  the  city  may 
maintain  an  action  against  the  corporation  to  enforce  compliance  there- 
with. Pond  V.  New  Rochelle  Water  Co.,  183  N.  Y.  330,  76  N.  E.  211, 
1  L.  R.  A.  (N.  S.)  958,  5  Ann.  Cas.  504;  Famsworth  v.  Boro  Oil  & 
Gas  Co.,  216  N.  Y.  40,  109  N.  E.  860. 

[3]  In  absence  of  any  provision  in  the  franchise  as  to  the  rate  at 
which  gas  is  to  be  sold,  it  seems  to  me  that  an  undertaking  by  the  cor- 
poration to  furnish  gas  at  a  fair  and  reasonable  rate  must  necessarily 
be  implied  from  the  acceptance  and  enjoyment  of  the  franchise  by  the 
corporation. 

[4]  The  city  acts  as  trustee  for  the  inhabitants  in  entering  into  such 
contract  with  the  gas  corporation,  and  remains  custodian  and  guard- 

^=»Por  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Nvmbered  Digests  ft  Indexf« 
184  N.T.S.--42 
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ian  of  their  collective  coiitract  right  to  have  gas  furnished  at  a  rea- 
sonable rate.  The  city,  as  trustee,  may  sue  the  gas  corporation  to  en- 
force the  latter's  agreement  to  supply  gas  at  a  reasonable  rate,  which 
arises  from  the  acceptance  and  enjoyment  of  its  franchise  to  maintain 
its  pipes  in  the  public  streets.  Section  449  of  the  Code  of  Civil  Pro- 
cedure provides  that  an  action  may  be  maintained  in  the  name  of  a 
trustee  of  an  express  trust,  and  that  a  person  with  whom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another  is  a  trustee  of  an 
express  trust. 

For  the  reasons  above  stated,  it  seems  to  me  that  the  city  should  be 
allowed  to  intervene  as  party  plaintiff  in  the  present  action. 

Motion  granted. 


(113  Misc.  Rep.  106) 

CITY  OF  NEW  YORK  et  aL  v.  BRONX  GAS  A  BUSCTRIC  GO. 

(Supreme  Ck>iirt,  Special  Term  for  Motions,  Bronx  Goonty.    September,  1920.) 

1.  Gas  <&=»14(1)— Supreme  Coiurt  has  no  auttuNritar  to  fix  gas  and  elecirie 

rates. 

The  Supreme  Court  has  no  authority  to  fix  rates  to  be  charge  by  a  gas 
and  electric  company. 

2.  Constitntionid  law  ^=>70(1)— Judicial  department  cannot  change  publie 

policy  as  to  gas  and  electric  rates. 

The  regulation  and  control  of  gas  and  electric  companies  as  to  their 
service  and  rates  is  vested  in  the  Legislature,  and  not  in  the  Judicial  * 
branch  of  the  government;   and  where  the  policy  of  the  state  has  been 
established  by  the  Legislature,  the  court  has  no  authority  to  change  It. 

3.  Gas  ^=>14(1) — ^Increase  of  gas  rates  ei^oined  pending  proceeding  to  change 

authorized  rate. 

Where  a  gas  company  had  been  charging  |1.50  for  1,000  cubic  feet 
pending  an  action  to  have  the  statutory  rate  of  75  cents  for  gas  fur- 
nished the  dty  and  $1  for  gas  to  private  consumers  declared  confiscatory, 
and  the  company  thereafter  attempted  to  put  into  effect  a  rate  of  $1.75, 
on  a  motion  by  the  city  for  an  injunction  pending  a  final  determination 
of  the  question  in  such  other  proceeding,  the  proposed  rate  held  so  ex- 
cessive and  unreasonable  as  to  authorize  an  injunction  pendente  lite. 

Action  by  the  City  of  New  York  against  the  Bronx  Gas  &  Electric 
Company.  On  motion  by  plaintiff  for  an  injunction  pendente  lite  re- 
straining defendant  from  increasing  gas  rates.    Motion  granted. 

John  p.  O'Brien,  Corp.  Counsel,  of  New  York  City  (M.  Maldwin 
Fertig  and  Judson  Hyatt,  both  of  New  York  City,  of  coimsel),  for 
the  motion. 

Atwater  &  Cruikshank,  of  New  York  City  (Edward  L.  Blackman, 
of  New  York  City,  of  counsel),  opposed. 

MITCHELL,  J.  This  is  a  motion  brought  on  by  an  order  directing 
the  defendant,  the  Bronx  Gas  &  Electric  Company,  to  show  cause  why 
an  injunction  should  not  be  granted  restraining, tjie  defendant  during 
the  pendency  of  this  action  from  increasing  the  rate  at  which  it  sdls 
gas  to  its  public  and  private  consumers  to  $1.75  per  1,000  cubic  feet. 
The  complaint  in  the  action  asks  that  it  be  decreed  that  the  rate  of 

or  other  cases  see  same  topic  &  K&Y-NUMBER  in  all  Key-Nuxnberea  Digests  4b  Indexes 


Digitized  by 


Google 


Sup.  Ct.)      CITY  OF  NBW  YORK  V.  BROKZ  QAS  ft  ELECTRIC  CX).        659 

(1S4  N.T.S.) 

$1.75  for  gas  is  unreasonable  and  excessive,  and  that  the  defend- 
ant be  permanently  enjoined  from  charging  or  collecting  at  that  rate. 

The  rate  to  be  charged  by  this  defendant  has  been  fixed  by  statute. 
Chapter  125  of  the  Laws  of  1906  fixed  the  rate  or  charge  to  private 
consumers  in  the  section  of  the  city  of  New  York  served  by  this  de- 
fendant- at  $1  from  the  year  1910,  and  chapter  736  of  the  Laws  of 
1905,  fixed  the  rate  or  charge  to  the  city  of  New  York  at  75  cents  per 
1,000  cubic  feet  of  gas.  An  action  is  now  pending  in  which,  in  the  only 
proper  way,  evidence  can  be  produced  and  placed  upon  record  from 
which  the  issues  involved  can  be  determined.  In  March,  1919,  this  de- 
fendant, the  Bronx  Gas  &  Electric  Company,  commenced  an  action 
against  the  Public  Service  Commission  and  other  public  officers,  in 
which  this  defendant,  as  plaintiff,  asked  that  both  of  the  statutes 
above  referred  to  be  declared  unreasonable,  confiscatory,  unconstitu- 
tional, and  void. 

In  that  action,  upon  motion  of  the  Bronx  Gas  &  Electric  Company, 
an  order  was  made  at  a  Special  Term  of  this  court  on  August  1,  1919, 
restraining  the  public  authorities  and  other  persons  from  in  any  way 
attempting  to  enforce  against  the  Bronx  Gas  &  Electric  Company  the 
rate  of  75  cents  per  1,WX)  cubic  feet  of  gas  furnished  to  the  city  of 
New  York  or  the  rate  of  $1  per  1,000  cubic  feet  for  gas  furnished  to 
consiuners  generally,  pending  the  trial  and  determination  of  the  action. 
Among  the  requirements  made  by  the  court  as  conditions  for  the  grant- 
ing to  the  company  of  tliis  relief,  it  was  required  to  file  a  bond  for  $50,- 
000  and  in  6  months  a  further  bond  for  $50,000,  if  the  action  were  not 
disposed  of  by  that  time,  and  during  the  pendency  of  that  action  it  was 
required  that  all  of  its  books,  papers,  and  records  of  every  nature  and 
description  should  be  open  to  the  inspection  of  the  public  officials,  so 
that  on  the  trial  the  parties  might  be  able  to  properly  present  the  var- 
ious contentions  made  by  them.  Mr.  Justice  MuUan,  in  his  opinion 
(Bronx  Gas  &  El.  Co.  v.  Pub.  Serv.  Comm.,  108  Misc.  R.  204,  178  N. 
Y.  Supp.  218),  stated  in  detail  the  contentions  of  the  parties  as  to 
the  items  to  be  allowed  or  rejected  in  the  calculation  of  rate  for  the  gas 
furnished  by  this  company,  arid  whether  the  statutory  rate  should  be 
held  by  this  court  to  be  confiscatory. 

The  action  is  now  reiady  for  trial,  and  may  be  proceeded  with  with- 
in 30  days.  Meantime,  pursuant  to  the  terms  of  the  injimction  order 
restraining  the  interference  of  the  city  authorities,  said  company  from 
August,  1919,  to  the  present  time,  August,  1920,  has  been  charging  for 
all  gas  furnished  $1.50  per  1,000  cubic  feet  On  or  about  July  31, 
1920,  notices  were  sent  by  the  Bronx  Gas  &  Electric  Company  to  all 
of  its  consiuners,  both  public  and  private,  that  commencing  on  August 
1st,  the  price  of  gas  would  be  $1.75  per  1,000  cubic  'feet,  and  said  com- 
pany in  writing  claimed  that  the  legal  authority  for  exacting  said 
charge  was  the  temporary  injunction  above  referred  to.  The  present 
action  was  then  brought  by  the  city  of  New  York  and  certain  of  the 
private  consumers  against  tfie  Bronx  Gas  &  Electric  Company  to  enjoin 
said  company  from  putting  said  rate  into  e£fect,  and  an  injunction 
pendente  lite  is  now  asked. 
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[1,  2]  This  court  has  no  authority  to  fix  rates.  In  the  action  which 
is  about  to  be  tried  it  will  be  determined  whether  or  not  the  present 
statutory  rates  are  confiscatory.  The  fate  which  this  company  now 
proposes  to  charge  the  city  of  New  York  is  an  increase  over  the  stat- 
utory rate  of  133  per  cent.  The  rate  which  it  proposes  to  charge  pri- 
vate consumers  is  an  increase  over  the  statutory  rate  of  75  per  cent 
The  regulation  and  control  of  these  corporations  as  to  their  service 
and  rates  has  always  been  vested  in  the  Legislature,  and  not  in  the 
judicial  branch  of  the  government.  Bronx  Gas  &  El.  Co.  v.  Pub.  Scrv. 
Comm.,  190  App.  Div.  13,  180  N.  Y.  Supp.  38.  For  many  years  it  has 
been  the  policy  to  require  such  corporations  to  furnish  gas  to  the  city 
for  public  purposes,  such  as  the  lighting  of  streets  and  public  buildings 
at  a  somewhat  reduced  rate.  This*  question  was  raised  in  Willcox  v. 
Consolidated  Gas  Co.,  212  U.  S.  19,  29  Sup.  Ct.  192,  and  it  was  held 
constitutional  and  valid;  the  court  saying  (212  U.  S.  at  page  54,  29 
Sup.  Ct.  200  [53  L.  Ed.  382]) : 

''It  is  objected  that  there  is  an  illegal  discriminatioii  as  between  the  city 
and  the  consumers  individually.'  We  see  no  discrimination  which  is  illegal  or 
for  which  good  reasons  could  not  be  given.*' 

The  company  cannot  in  this  way  change  the  policy  of  the  state  as  es- 
tablished by  the  Legislature  without  application  to  it,  and  without  its 
authority,  and  it  should  not  be  allowed.  The  court  has  no  authority  to 
allow  it. 

In  reference  to  the  rate  of  $1.75  for  general  consumers,  the  figures 
and  the  statements  are  furnished  to  the  court  by  theprinted  papers  on 
appeal  in  the  action  brought  by  the  Bronx  Gas  &  Electric  Company, 
in  which  it  is  attempting  to  prove  that  it  is  entitled  to  charge  $1.50  per 
1,000  cubic  feet  and  also  certain  other  affidavits  showing  increased 
payments  for  materials  used  by  it  in  the  manufacture  of  gas.  It  ap- 
pears that  the  larger  of  the  amounts  of  increased  payments  alleged 
have  commenced  within  the  last  60  days,  and  it  is  not  made  to  appear 
that  such  increased  expenses  will  be  permanent,  or  that,  if  temporary, 
they  cannot  be  offset  by  corresponding  economy  in  the  conduct  of  the 
business.  I  am  of  the  opinion  that,  upon  the  coming  trial  of  the  action 
brought  by  this  defendant,  as  plaintiff,  a  sufficiently  large  nund>er 
of  items  now  charged  as  expenses  of  manufacture  or  distribution  will 
be  excluded  as  unjustified,  to  make  the  rate  now  asked  clearly  un- 
reasonable and  excessive.  No  sufficient  time  has  elapsed  to  enable  this 
defendant  to  claim,  or  for  the  court  to  find,  even  if  the  items  were  ad- 
mitted, that  increased  expenses  so  recent  authorize  a  further  in- 
creased rate,  even  temporarily.  As  was  said  in  Municipal  Gas  Co.  v. 
Public  Service  Comm.,  225  N.  Y.  89,  98,  121  N.  E.  772,  775: 

"It  will  seldom  be  important  that  rates  have  been  inadequate  for  a  day,  a 
week,  or  a  month.  Fleeting  losses  may  be  suffered,  and  yet  the  balance  sheet 
may  show  a  profit.  Prolong  the  loss,  however,  for  a  year,  and  you  may  reach 
and  cross  the  danger  line.  It  is  by  the  average  of  the  year  that  business  com- 
monly reckons  its  losses  and  its  gains." 

[3]  The  defendant  has  been  charging  $1.50  per  1,000  cubic  feet 
for  just  one  year,  pending  the  trial  of  the  action  which  it  has  brought 
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No  situation  is  now  presented  which  woald  justify  a  further  increase, 
with  the  issues  about  to  be  determined  by  a  trial. 

It  further  appears  that  under  section  66,  subdivision  12,  of  the  Pub- 
lic Service  Commissions  Law  (Consol.  Laws,  c.  48),  the  gas  corpora- 
tions have  been  required  to  file  their  rates  with  the  public  Service  com- 
missions. In  August,  1919,  acting  under  the  injunction  order  obtained 
by  it,  the  Bronx  Gas  &  Electric  Company  filed  with  the  commission 
a  new  schedule  showing  a  rate  of  $1.50  as  being  the  company's  rate 
for  gas  on  and  after  August  1,  1919.  Said  schedule  of  rate  is  now 
on  file.  In  July,  1920,  said  company  sent  to  the  commission  for  filing 
another  schedule  purporting  to  show  a  rate  of  $1.75  as  chargeable  on 
and  after  August  1,  1920.  This  was  refused,  as  not  authorized  either 
by  law  or  by  order  of  the  court,  and  the  rate  of  $1.50  is  the  only  one 
now  on  file  with  the  Public  Service  Commission. 

The  proposed  rate  of  $1.75  per  1,000  cubic  feet  of  gas  proposed  by 
this  defendant  appears  from  the  papers  submitted  to  be  excessive  and 
unreasonable  and  tmauthorized,  both  as  to  the  city  of  New  York  and 
as  to  private  consumers,  and  should  be  enjoined  pending  the  trial  and 
determination  of  this  action. 

Motion  granted. 


<103  App.  Dlv.  849) 

FREY  A  SON,  Ine^  v.  E.  R.  SHERBURNE  CO.  ei  aL 

■  (Supreme  CJourt,  AppeUate  Division,  First  Department.    November  12,  1920.) 

Banks  and  banking  <&»191-— Indnnction  <&=»43— Letter  of  credit  issued  by 
bank  at  instance  of  buyer  of  suii:ar  for  import  unaiTeeted  by  seUer^s 
breach;  payment  of  drafts  not  enjoined,  wfaere  remedy  at  law  is  adequate. 

Where  a  Maryland  corporation  bought  from  a  Massachusetts  corpora- 
tion in  New  Tork  350  tons  of  Java  sugar,  shipments  to  be  made  from 
Java  by  steamers  to  New  York,  and  payment  to  be  made  in  cash  in 
New  York  on  presentation  of  warehouse  receipt  or  delivery  order,  the 
letter  of  credit  issued  by  a  New  York  bank  at  the  buyer's  instance  was 
irrevocable,  unaffected  by  any  breach,  of  contract  on  the  part  of  the 
seller,  and  the  buyer  could  not  enjoin  the  bank  from  honoring  or  imylng 
any  drafts  thereon,  but  was  remitted  to  its  claim  for  damages  in  an  ac- 
tion at  law  against  the  seller,  there  being  no  claim  of  insolvency. 

Appeal  from  Special  Term,  New  York  Coimty. 

Action  by  Frey  &  Son,  Incorporated,  agamst  the  E.  R.  Sherburne 
Company  and  another.  From  an  order  denying  plaintiflE's  motion  for 
injunction  pendente  lite,  it  appeals.     Order  affirmed. 

Argued  before  CLARKE,  P.  J.,  LAUGHLIN,  DOWUNG,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Blackwell  Bros.^  of  New  York  City  (George  E.  Blackwell,  of  New 
York  City,  of  cotmsel),  for  appellant, 

Rosenberg  &  Ball,  of  New  York  City  (Godfrey  Goldmark,  of  New 
York  City,  of  counsel,  and  Wilbur  L.  Ball,  of  New  York  Ci^,  on  the 
brief),  for  respondent  E.  R.  Sherburne  Co. 

Shearman  &  Sterling,  of  New  York  City  (Carl  A.  Mead,  of  New 
York  City,  of  counsel,  and  John  A.  Garver,  of  New. York  City,  on  the 
brief),  for  respondent  National  City  Bank  of  New  York. 
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GREENBAUM,  J.  This  action  is  brought  in  equity  by  the  plaintiff, 
a  buyer  of  Java  sugar,  permanently  to  enjoin  the  defendant  Sherburne 
Company,  the  seller,,  from  drawing  or  negotiating  drafts  upon  a  letter 
of  credit  issued  by  Ae  National  City  Bank  to  the  Sherburne  Company 
to  secure  the  payment  of  the  purchase  price  of  the  sugar  and  per- 
manently to  enjoin  the  defendant  bank  from  honoring  or  pa3dng  any 
drafts  which  may  have  been  drawn  and  which  now  may  be  in  the  hands 
of  third  parties. 

The  facts  so  far  as  material  on  the  appeal  are  that  the  plaintiff,  a 
Maryland  corporation,  entered  into  a  written  contract  in  New  York 
with  the  defendant  Sherburne  Company,  a  Massachusetts  corpora- 
tion, under  which  the  plaintiff  bought  from  that  defendant  350  tons 
of  Java  sugar,  shipments  to  be  made  from  the  island  of  Java  by  steam- 
er or  steamers  to  New  York  in  five  separate  shipments.  Pa)rment  for 
the  sugar  was  to  be  made  in  cash  in  New  York  on  presentation  of  a 
warehouse  receipt  or  delivery  order  and  the  plaintiff  was  to  furnish 
an  irrevocable  letter  of  credit  for  the  full  amount  of  the  invoice.  The 
contract  also  provided  as  follows:  ^ 

"Should  any  unforeseen  circumstances  as  accidents,  stress  of  weather,  etc., 
prevent  the  steamer  or  steamers  hereafter  declared  against  tills  contract  from 
clearing  within  the  time  specljQed  above,  and  the  sellers  or  their  agents  be 
unable  to  supply  other  tonnage  of  equal  character  and  cap&clty,  the  buyer  has 
the  option  of  canceUng  such  portion  of  this  contract,  as  has  not  cleared  with- 
in the  time  specified  above,  or  taking  the  sugar  for  later  shipment  without 
claiming  damages,  and  their  decision  is  to  be  given  immediately  on  advice* 
from  sellers  that  delay  has  occurred." 

Carrying  out  the  terms  of  the  contract,  plaintiff  procured  a  letter 
of  credit  from  the  defendant  National  City  Bank,  under  which  the 
bank  authorized  Sherburne  Company  to  draw  on  it,  in  the  aggre- 
gate sum  of  $164,640,  on  sight  drafts  accompanied  by  delivery  or- 
der or  warehouse  receipt,  invoice,  and  warehouse  certificate  covering 
350  tons  of  sugar,  shipment  of  which  was  to  be  made  in  the  quan- 
tities and  during  the  months  as  specified  in  the  letter  of  credit  which 
were  the  same  specifications  of  the  sugar  as  those  appearing  in  the 
contract.    The  letter  of  credit  contains  the  following  provision : 

"We  hereby  agree  with  bona  fide  holders  that  aU  drafts  issued  by  virtue  of 
this  credit  and  in  accordance  with  the  above-stipulated  terms  shall  meet  with 
due  honor  upon  presentation  at  our  export  commercial  credit  department, 
If  drawn  and  negotiated  not  later  than  the  period  in^cated." 

The  provision  XXX,  as  to  the  plaintiff's  right  of  cancellation, 
which  appears  in  the  contract  between  the  plaintiff  and  the  defend- 
ant, was  not  embodied  in  the  letter  of  credit.  On  August  28,  1920, 
the  defendant  Sherburne  Company  notified  the  plaintiff  that  the  45 
tons  of  sugar  referred  to  in  the  contract  to  be  shipped  in  July  had 
in  fact  been  shipped  on  the  steamer  Karimoen,  and  that  the  steamer 
was  expected  to  arrive  in  the  second  week  of  September;  that  as 
matter  of  fact  the  steamer  did  not  clear  from  Java  in  July,  but  that 
it  did  clear  about  August  15th,  and  that  therefore  the  plaintiff  elected 
to  cancel  the  contract.  Based  upon  the  foregoing  alleged  facts,  the 
complaint  states  that,  notwithstanding  the  exercise  of  said  option  by  the 
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plamtifF  as  aforesaid,  the  defendant  Sherburne  Company  threatens  to 
negotiate  or  present  for  payment  a  sight  draft  upon  the  defendant  bank 
for  the  purchase  price  of  the  said  45  tons,  and  the  defendant  National 
City  Bank  threatens  to  pay  such  draft  if  so  presented  or  negotiated.  It 
is  also  alleged  that  the  defendant  Sherburne  Company  refused  to  notify 
plaintiff  Frey  as  to  the  names  of  the  vessels  for  the  next  shipments 
for  100  tons  for  July  or  August  and  that  the  defendant  the  National 
City  Bank  acknowledges  the  right  of  the  defendant  Sherburne  Com- 
pany to  negotiate  or  present  for  payment  drafts  for  the  purchase  price 
of  the  remaining  quantities  of  merchandise  mentioned  in  the  letter  of 
credit  to  be  delivered  on  the  presentation  of  the  documents  required 
by  that  letter. 

The  contentions  of  the  defendants  are:  First,  that  according  to 
the  complaint  there  existed  two  distinct  contracts,  one  between  plain- 
tiff and  the  Sherburne  Company,  being  the  contract  of  purchase  and 
sale,  and  the  other  between  the  National  City  Bank  and  the  defendant 
Sherburne  Company  and  the  holders  ^of  drafts,  drawn  in  reliance  on 
the  letter  of  credit  imder  the  terms  of  which  the  defendant  bank  agreed 
to  pay  drafts  drawn  in  accordance  with  the  letter  of  credit,  regardless 
of  the  terms  of  the  contract  between  the  plaintiff  and  the  Sherburne 
Company  as  to  the  right  to  cancel  the  contract,  and  which  is  not  men- 
tioned or  referred  to  in  the  letter  of  credit.  Secondly,  that  the  plain- 
tiff has  a  full  and  adequate  remedy  at  law.  Third,  that  no  injunction 
may  issue  against  the  bank  paying  drafts  in  the  hands  of  third  par- 
ties, which  were  drawn  in  accordance  with  the  terms  of  the  letter  of 
credit,  regardless  of  any  other  terms  in  the  contract  between  plaintiff 
and  defendant  Sherburne  Company.  Fourth,  that  as  matter  of  fact 
there  was  no  breach  of  the  contract  between  the  plaintiff  and  defend- 
ant which  gave  plaintiff  the  right  to  cancel  it.  And,  moreover,  that 
the  contract  did  not  require  Sherburne  Company  to  make  a  declara- 
tion at  any  time  as  to  the  steamer  upon  which  the  various  shipments 
were  to  be  made. 

From  our  view  of  the  case  it  is  not  important  to  discuss  the  rights 
of  the  plaintiff  under  the  contract  with  the  defendant  Sherburne  Com- 
pany. In  the  case  before  us  the  letter  of  credit  was  an  irrevocable  one. 
In  the  recent  case  of  American  Steel  Co.  v.  Irving  National  Bank 
(C.  C.  A.)  266  Fed.  41,  the  court  held  that  a  letter  of  credit  "was  a 
complete  and  independent  contract."  In  Benecke  v.  Haebler,  38  App. 
Div.  344,  58  N.  Y.  Supp.  16,  affirmed  166  N.  Y.  631,  60  N.  E.  1107,  the 
buyer  had  notified  the  banker  who  issued  a  letter  of  credit  that  the 
merchandise  was  not  equal  to  sample.    The  court  said : 

"I  cannot  see  that  the  fact  that  the  beans  sent  forward  by  Strauss  were  in- 
ferior in  quality  to  those  contracted  for  at  all  affects  the  question  of  the 
defendants'  liability  for  moneys  paid  by  the  plaintiffs  in  discharge  of  an  ob- 
ligation assumed  by  them  at  the  defendants'  request.  The  kind  or  quality  of 
the  beans  to  be  shipped  by  Strauss  was  not  defined  in  the  defendants'  letter 
asking  for  a  credit,  and  no  duty  deyolred  upon  the  plaintiffs  to  ascertain,  be- 
fore accepting,  whether  the  goods  shipped  corresponded  in  quality  with  the 
goods  ordered." 

In  Matter  of  Agra  and  Masterman's  Bank,  L.  R.  Ch.  App.  391  (1867), 
it  was  held  that  holders  in  good  faith  of  drafts  upon  a  letter  of  credit 
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were  entitled  to  the  absolute  benefit  of  its  terms,  and  are  not  concerned 
with  diiferences  existing  between  the  parties  to  the  contract  out  of 
which  the  letter  of  credit  was  issued. 

It  is  equally  clear  that  the  bank  issuing  the  letter  of  credit  is  in  no 
way  concerned  with  any  contract  existing  between  the  buyer  and  sell- 
er. The  bank  is  only  held  liable  in  case  of  a  violation  of  any  of  the 
terms  of  the  letter  of  credit.  It  therefore  would  follow  that,  if  the 
bank  paid  any  drafts  violative  of  the  terms  of  the  letter,  the  buyer 
would  have  recourse  to  the  bank  in  an  action  for  damages  for  the 
breach  of  its  contract.  Similarly,  if  the  defendant  Sherburne  Com- 
pany violated  its  contract  with  the  plaintiff,  the  latter  has  a  remedy 
in  an  action  at  law  for  damages  against  the  defendant.  It  is  not  al- 
leged in  the  complaint  that  the  National  City  Bank  is  in  financial  diffi- 
culties. Nor  is  it  alleged  that  the  Sherburne  Company  is  not  finan- 
cially able  to  respond  to  damages.  Our  attention  has  been  called  to 
Higgins  v.  Steinhardter,  106  Misc.  Rep.  168,  175  N.  Y.  Supp.  279, 
We  are  of  opinion  that  the  facts,  appearing  in  the  opinion  of  that  case 
did  not  warrant  the  granting  of  an  injunction.  Interests  of  innocent 
parties  who  may  hold  drafts  upon  the  letter  of  credit  should  not  be 
made  to  suffer  by  reason  of  rights  that  may  exist  between  the  parties 
to  the  contract  of  sale  in  reference  to  which  the  letter  of  credit  was 
issued.  It  would  be  a  calamity  to  the  business  world  engaged  in  trans- 
actions of  the  kind  mentioned  in  this  complaint,  if  for  every  breach  of 
a  contract  between  buyer  and  seller  a  party  may  come  into  a  court  of 
equity  and  enjoin  payment  on  drafts  drawn  upon  a  letter  of  credit  is- 
sued by  a  bank.  The  parties  should  be  remitted  on  their  claims  for 
damages  to  an  action  at  law. 

We  think  the  order  should  be  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


C.  A.  GAMBItILL  MFG.  CO.  v.  NATIONAL  CITT  ^ANK  OF  NEW 

YORK  et  al. 

(Supreme  Court,  Appellate  Diyislon,  First  Department    November  12,  1920.) 

Action  by  the  C.  A.  OambrlU  Manufacturing  Company  against  the  National 
City  Bank  of  New  York  and  others.  From  an  order  denying  idaintUTs  mo- 
tion for  injunction  pendente  lite,  it  appeals.'    Order  affirmed. 

Order  (113  Misc.  Rep.  448,  185  N.  Y.  Supp. )  affirmed,  with  $10  costs  and 

disbursements,  on  the  authority  of  Frey  &  Son,  Inc.,  v.  B.  R.  Sherburne  Co.  et 
al.,  193  App.  Div.  849,  184  N.  Y.  Supp.  661,  handed  down  herewith. 

Order  filed. 
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(193  App.  Dlv.  523) 

LIVINGSTON  V.  NEW  YORK,  0.  &  W.  RY.  00. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  10,  1920.) 

1.  Vendor  and  porchaser  <&»230(1)— Spedal  eovenanl  in  life  tenant's  deed 
held  to  give  notice  of  defect. 

A  special  covenant,  in  a  deed  purporting  to  convey  the  fee,  that  the 
ctiildren  and  descendants  of  the  grantor  should  be  forever  estopped  from 
claindng  any  title  in  the  lands  by  inheritance  through  the  grantor,  is  of 
itself  intended  to  give  notice  of  a  defect  in  the  grantor's  title,  which  in 
fact  was  a  life  estate,  and  not  the  fee,  since  unusual  clauses  always 
excite  suspicion. 
t.  Wills  <^656— Clause  held  restraint  on,  not  denial  of,  power  of  alienation. 

A  clause  in  a  will  enjoining  upon  the  devisees  and  such  of  their  chil- 
dren as  might  become  possessed  of  a  farm  under  the  will  not  to  sell  the 
farm,  it  being  testator's  desire  that  it  remain  in  the  possession  of  his 
family,  is  at  most  a  restraint  or  limitation  on  the  power  of  alienation, 
not  a  total  denial  of  that  power. 
^.  Wills  <e=>601(4)— Restraint  on  alienation  in  lift  of  fee  is  void. 

A  clause  in  a  will  imposing  a  restraint  on  the  alienation  of  property 
previously  given  in  fee  by  the  will  is  void. 
4.  Wills  €=>654— Void  restrahit  on  aUenai;lon  does  not  defeat  gift  in  fee. 

The  fact  that  the  testator  imposed  a  restraint  on  alienation  of  property 
previously  given  in  fee,  which  restraint  was  void,  does  not  defeat  the 
gift  in  fee. 
^.  Life  estates  ^»8— Possession  by  grantee  of  life  tenant  not  adverse  to  re- 
malndennao  during  life  of  grantor. 

Where  a  life  tenant  granted  the  property  in  fee,  the  possession  by  his 
grantee  cannot  be  adverse  to  the  rights  of  the  owner  of  a  contingent  re- 
mainder 80  long  as  the  life  tenant  lived. 
•6.  Estoppel  ^=»94(1)— -Nonaetlon  by  remainderman  does  not  estop  attack  on 
gnu^ee  of  life  tenant. 

Since  the  owner  of  a  contingent  remainder  after  a  life  tenancy  could 
have  taken  no  action  during  the  life  of  the  life  tenant  which  would  have 
been  of  practical  avail  to  himself,  his  failure  to  take  any  action  after 
conveyance  of  the  fee  by  the  life  tenant  does  not  estop  him  from  attacking 
the  title  of  the  life  tenant's  grantee  after  the  life  tenant's  death,  especial- 
ly where  the  grantee  had  constructive  notice  of  the  defect  in  his  title,  and 
could  have  condemned  the  property  under  its  power  of  eminent  domain. 

Appeal  from  Trial  Term,  Sullivan  County. 

Ejectment  by  Charles  Victor  Livingston  against  the  New  York,  On- 
tarip  &  Western  Railway  Company.  Judgment  for  the  plaintiff  on 
decision  by  court  without  a  jury,  and  defendant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

C.  L.  Andrus,  of  New  York  City,  for  appellant. 
Dean,  Tracy  &  McBarron,  of  New  York  City  (Randall  J.  Le  Boeuf, 
of  Albany,  of  coimsel),for  respondent. 

WOODWARD,  J.  This  is  an  action  in  ejectment.  Edward  Liv- 
ingston, at  the  time  of  his  death  in  1864,  resided  upon  a  farm  of  200 
acres  in  Sullivan  county.  This  was  a  part  of  the  original  Hardenburgh 
patent.  By  his  last  will  and  testament  he  gave  to  his  nephew,  Charles 
Octavius  Livingston,  this  farm  of  200  acres,  including  the  equipment 
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and  household  goods,  "to  be  used  and  enjoyed  by  my  said  nephew 
during  the  term  of  his'  natural  life,  and  at  his  decease  to  descend  to 
the  eldest  son  of  my  said  nephew  who  shall  then  be  living,"  etc.  Pro- 
vision was  made  for  the  disposition  of  the  property  in  the  event  of 
death,  but  none  of  the  contingencies  have  occurred.  Charles  Octavius 
Livingston  died  on  the  30th  day  of  May,  1914,  leaving  the  plaintiff 
in  this  action  as  his  eldest  son,  and  the  title,  which  up  to  that  time  was 
more  or  less  contingent,  became  vested  in  the  plaintiff,  unless  the 
will  of  Edward  Livingston  was  void  in  its  inception. 

It  is  not  seriQusly  questioned  that,  under  the  terms  of  the  will  of 
Edward  Livingston,  Charles  Octavius  Livingston  took  merely  a  life 
estate.  The  will  under  which  this  resulted,  if  valid,  was  duly  probated 
on  the  10th  day  of  June,  1864,  giving  notice  of  the  condition  of  the 
title.  In  1871  Charles  Octavius  Livingston,  disregarding  this  limita- 
tion of  ownership,  attempted  to  grant  the  premises  to  one  Medad 
Morss  for  the  expressed  consideration  of  $6,800. 

[1]  This  deed  purported  to  convey  the  fee,  and  the  grantor  entered 
into  a  covenant  which  of  itself  was  intended  to  give  notice  of  the  de- 
fect in  his  title,  for  "unusual  clauses  always  excite  suspicion'*  (Broom's 
Legal  Maxims  [8th  Am.  Ed.]  289),  to  the  effect  that— 

''The  children  and  descendants  lawful  issue  of  him  the  said  party  of  the 
first  part  each  and  every  of  them  shall  be  forever  .estopped  and  barred  from 
claiming  any  title,  estate  or  interest  In  said  lands  or  any  portion  thereof  by  in- 
heritance through  him  the  said  party  of  the  first  part,"  etc. 

The  defendant,  through  mesne  conveyances  from  Medad  Morss, 
has  been  in  possession  of  the  premises  involved  in  this  action  for  more 
than  20  years,  and  the  theory  of  the  defense  is  that  the  original  will  of 
Edward  Livingston  was  void,  and  that  this  continued  possession  under 
color  of  title  for  a  period  of  20  years  has  operated  to  give  the  defendant 
title. 

[2]  There  can  be  no  doubt  that  the  will  of  Edward  Livingston,  by 
its  terms,  vested  the  fee  of  the  farm,  of  which  the  premises  in  dispute 
are  a  part,  in  the  eldest  surviving  son  of  Charles  Octavius  Livingston 
upon  the  termination  of  the  life  estate.  The  suggested  defect  in  the 
will,  and  which  it  is  claimed  operated  to  defeat  the  devise,  is  found 
in  the  unnumbered  paragraph,  following  the  gift : 

"And  I  hereby  enjoin  upon  my  said  nephews  and  such  of  their  children  who 
may  at  any  time  become  ppssessed  of  the  said  farm  under  this  will  that  they 
do  not  sell  or  in  any  manner  part  with  the  same,  it  being  my  desire  that  the 
said  farm  with  the  appurtenances  shall  remain  in  the  possession  of  my 
family,  and  that  the  same  should  not  be  sold  or  pass  into  the  possession  of 
strangers." 

It  is  to  be  observed  that  there  is  no  penal^  attached  to  a  disobedience 
of  this  expressed  desire.  It  is  not  a  condition  precedent  to  the  vesting 
of  the  fee,  and  there  is  a  clear  implication  that  the  devisee  has  the 
power  to  sell.  No  effort  is  made  to  provide  for  a  reversion;  there 
is  simply  a  strongly  expressed  desire  on  the  part  of  the  testator  to  have 
the  property  kept  in  .the  family.  This  purpose  of  the  testator  is  not 
a  positive  command,  entering  into  the  essential  scheme  of  the  will: 
the  fair  reading  of  the  entire  provision  is  apparently  that  there  shall  be 
no  sale  to  strangers.    The  dominant  thought  is  that  the — 
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"farm  with  the  appurtenances  shall  remain  in  the  pos^iession  of  my  family> 
and  that  the  same  shall  not  be  sold  or  pass  into  the  possession  of  strangers." 

He  had  liimself  provided  for  the  passing  of  the  property  to  other 
nephews  in  the  event  of  death  in  the  line  he  had  chosen,  and  for  the 
female  line  to  take  in  the  event  of  a  failure  of  males,  and  it  can  hardly 
be  doubted  that  it  would  be  well  within  the  spirit  of  the  instrument  if 
the  plaintiff  in  this  present  action  should  sell  or  give  the  property  to 
his  male  cousin.  Clearly  the  property  would  be  liable  for  the  judgment 
debts  of  the  owner  of  the  fee;  nothing  in  the  provisions  of  the  will 
operated  to  take  it  out  of  the  control  of  the  law,  and  the  most  that 
can  fairly  be  said  of  the  provision  here  under  consideration  is  that  it  is 
a  restraint  or  limitation  upon  the  power  of  alienation — ^not  a  total  de- 
nial of  that  power. 

[3]  In  the  great  case  of  De  Peyster  v.  Michael,  6  N.  Y.  467,  57 
Am.  Dec.  470,  it  was  held,  upon  a  full  and  careful  review  of  the  law 
up  to  that  time,  that  by  the  act  of  October  22,  1779  (1  Jones  &  Varick, 
44),  and  the  act  of  February  20,  1787,  c.  36,  all  feudal  tenures  came 
to  an  end;  that  these  statutc;s  were  retroactive,  and  that  since  their 
passage  all  restraints  upon  alienation  contained  in  conveyances  in  fee, 
whether  executed  prior  or  subsequent  to  the  date  of  those  acts,  were 
void.  In  the  course  of  the  discussion  the  court  quotes  from  Littleton,  § 
360,  and  lays  down  the  proposition  that  it  is  "a  well-established  princi- 
ple that,  where  an  estate  in  fee  simple  is  granted,  a  condition  that  the 
grantee  shall  not  alien  the  land  is  void,"  and  adds : 

"Coke,  in  his  commentary  on  this  section,  adds :  'And  the  like  law  is  of  a 
devise  in  fee  upon  a  condition  that  the  devisee  shall  not  alien,  the  condition  is 
void.* " 

"The  right  of  alienation,"  say  the  court,  "passes  hy  the  grant  of  the  fee  as 
perfectly  as  if  it  were  given  by  the  express  terms  of  the  grant ;  without  such 
right  the  estate  granted  would  be  neither  a  fee  simple  nor  any  other  estate 
known  to  the  law.  Lands  granted  in  fee  on  condition  that  tBe  grantee  shall 
not  enjoy  the  lands,  or  shall  not  take  the  profits  of  the  lands,  or  on  condition 
that  the  heir  of  the  grantee  shall  not  inherit  the  lands,  or  on  condition  that 
the  grantee  shall  not  do  waste,  or  on  condition  that  his  wife  shall  not  be 
endowed,  in  all  these  and  the  like  cases,  the  condition  is  void  as  repugnant  to 
the  estate.  Shep.  Touchstone,  131.  *A  condition  annexed  to  an  estate  given 
is  a  divided  clause  from  the  grant,_and  therefore  cannot  frustrate  the  grant 
precedent,  neither  in  anything  expressed,  nor  in  anything  implied  which  is 
of  its  nature  incident  and  inseparable  from  the  thing  granted.'    Hobart,  170." 

In  the  case  of  Continental  Insurance  Co.  v.  N.  Y.  &  H.  R.  R.  Co., 
187  N.  Y.  225,  237,  79  N.  E.  1026,  1029,  the  court,  speaking  through 
Chief  Judge  Cullen,  says : 

"Ever  since  the  decision  in  De  Peyster  v.  Michael,  6  N.  Y.  467,  it  has  been 
the  settled  law  in  this  state. that  a  covenant  restraining  alienation  by  the 
owner  of  the  property  in  fee  is  void,  and  that  such  a  covenant  can  be  supported 
only  where  the  covenantee  has  a  reversion  in  the  property." 

It  must  be  clear,  in  the  light  of  these  authorities,  as  well  as  those 
relied  upon  by  the  respondent,  that  the  condition  following  the  gift  to 
the  plaintiff  in  this  action,  in  so  far  as  it  is  a  restraint  upon  alienation, 
is  void ;  that  it  is  "a  divided  clause  from  the  grant,  and  therefore  can- 
not frustrate  the  grant  precedent."  De  Peyster  v.  Michael,  supra. 
And  the  reason  why  such  a  condition  cannot  be  made  good  by  agree- 
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ment  or  consent  of  parties  is  that  a  fee-simple  estate  and  a  restraint 
upon  its  alienation  cannot  in  their  nature  coexist.  The  ownership 
of  the  fee  cannot  exist  in  one  person  while  the  ownership  of  the  right 
of  alienation  and  its  fruits  exist  in  a  different  person.  De  Peyster  v. 
Michael,  supra. 

[4]  It  is  the  condition  which  the  testator  sought  to  impose  upon 
the  grant,  and  not  the  grant  itself,  which  is  void,  and  when  fiiat  which 
is  void  is  eliminated  there  is  a  perfectly  good  devise  of  the'  fee  of  the 
Sullivan  county  farm  in  the  plaintiff  in  this  action,  and  there  is  no  rea- 
son to  suppose  that  the  testator  would  have  made  any  different  dispo- 
sition of  his  estate,  if  he  had  appreciated  the  limitations  which  the  law 
imposes. 

[5]  The  fact  that  the  plaintiff's  father  undertook  to  grant  more  than 
he  owned  has  no  bearing  on  the  problem.  He  could  not  convey  the 
fee ;  he  was  limited  by  the  life  estate  which  had  been  given  him,  and  the 
rights  of  his  eldest  son,  which  vested  subject  to  contingencies  upon 
the  death  of  the  testator,  and  became  absolute  upon  the  death  of  plain- 
tiff's father  in  1914,  were  not  disturbed  or  divested  by  any  action  which 
the  defendant  might  have  taken,  short  of  an  exercise  of  its  franchise 
right  of  condemnation.  So  long  as  the  plaintiff's  father  was  in  pos- 
session of  the  life  estate  there  could  be  no  adverse  possession  of  the 
fee;  during  the  life  of  the  tenant  for  life,  neither  his  possession  nor 
that  of  his  grantee  can  be  adverse  to  that  of  the  remainderman. 
Christie  v.  Gage,  71  N.  Y.  189;  Jefferson  v.  Bangs,  197  N.  Y.  35,  43,. 
90  N.  E.  109,  134  Am.  St.  Rep.  856. 

[8]  No  action  which  the  plaintiff  might  have  taken  prior  to  the 
death  of  his  father,  the  life  tenant,  could  have  availed  him  anything 
practical  (Jefferson  v.  Bangs,  supra),  and  we  find  no  element  of  es- 
toppel in  his  remaining  passive  until  the  happening  of  the  event  which 
finally  determined  his  rights  under  Edward  Livingston's  will.  The 
public  records  at  all  times  showed  that  the  title  to  this  property  must 
vest  eventually  in  one  other  than  the  life  tenant,  and  if  the  defendant, 
possessed  of  the  right  of  eminent  domain,  cho§e  to  deal  with  one  who 
had  only  the  rights  of  the  life  tenant,  it  cannot  now  be  heard  to  urge 
an  estoppel,  for  at  the  bottom  of  an  estoppel  lies  either  fraud,  or 
something  which  operates  as  such  (Wilmore  v.  Flack,  96  N.  Y.  512, 
520),  and  the  plaintiff  cannot  be  said  to  have  acted  fraudulently  by 
remaining  quiet  until  his  rights  in  the  premises  had  become  fixed.  The 
defendant,  with  constructive  notice  of  the  rights  of  the  plaintiff,  en- 
tered into  possession  of  the  premises,  as  it  now  contends,  adversely. 

Such  entry  was  wrongful,  and  it  had  not  the  excuse  of  necessity,  for 
it  at  all  times  had  the  power  of  eminent  domain,  and  could  have  con- 
demned and  paid  for  the  property  which  it  desired.  The  judgment 
appealed  from  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 
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GEBTNEB  v.  GLENS  FALLS  INS.  CO. 

(Supreme  Ctonrt,  Appelate  Division,  First  Department.    November  12, 1020.) 

1.  Insuraiice  ^»165— ^Addttloosi''  within  a  lire  poliej,  may  be  separate  from 
main  buildbig. 

Within  a  fire  insurance  policy  insuring  property  within  a  designated 
building  and  extensions  and  additions  thereto,  "additions"  is  not  limited 
to  structures  physically  a  part  of  the  main  building ;  but  its  meaning  In 
the  particular  policy  must  be  considered  in  connection  with  the  use  and 
purposes  of  the  buildings  contemplated  by  the  parties  to  the  contract 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Addition.] 

Z.  Insurance  «=»146(3)— Poli^  ]lberal]y  eonstmed  In  favor  of  Insured. 

A  fire  insurance  policy  must  be  liberally  construed  in  favor  of  the 
insured,  aiTd  where  the  words  are  fairly  susceptible  of  two  interpreta- 
tions, the  one  that  will  sus&in  the  claim  will  be  adopted. 

3.  Insuranee  ^=»165— Building  14  feet  away  held  an  addition,  within  flm 

policy. 

Within  a  fire  policy  covering  property  situated  in  a  building  and 
extensions  and  additions  thereto,  a  bamUke  building  14  feet  away  from 
the  main  building,  which  had  a  door  leading  to  another  street,  that  was 
kept  lock^,  access  being  had  only  through  the  main  building,  is  an 
addition,  especially  where  it  appeared  tliat  the  agent  of  the  insurer 
visited  Uie  premises  witldn  a  short  time  after  the  policy  was  Issued  and 
saw  that  a  part  of  the  insured  property  was  kept  in  that  building. 

4.  Trial  ^=»177— Coort  can  decide  ImU  on  motion  of  both  parties  for  directed 

verdQiet. 

Where  each  of  the  parties  moved  for  directed  verdict  in  his  favor 
after  the  evidence  was  all  received,  the  court  could  decide  any  fact  that 
might  be  properly  drawn  ftom  the  proofs. 
6.  Insurance  ^s>^g(3)...c)on8tnictlon  of  mambigaoas  policy  question  of  law. 

In  an  action  on  a  fire  insurance  policy,  in  which  there  was  no  am- 
biguity, the  court  had  a  right  to  decide  the  construction  of  the  policy  aa 
a  matter  of  law  on  motion  for  directed  verdict 

Clarke,  P.  J.,  and  Smith,  J.,  dissenting. 

.Appeal  from  Trial  Term,  New  York  County. 

Action  by  Max  CJertncr  against  the  Glens  Falls  Insurance  Company. 
Judgment  for  plaintiff  on  directed  verdict  for  $1,535.50,  and  defend- 
ant appeals  from  the  judgment  and  from  the  order  denying  its  motion 
for  a  new  trial.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

William  C.  Foster,  of  New  York  City,  for  appellant. 
Horowitz  &  Hurwitz,  of  New  York  City  (Abraham  Lipton,  of  New 
York  City,  of  counsel),  for  respondent. 

GREENBAUM,  J.  Tlie  action  was  brought  to  recover  a  loss  upon 
a  fire  insurance  policy  of  $3,000  issued  by  defendant.  The  only  ques- 
tion  submitted  to  the  jury  was  the  amount  of  the  damages.  The  court 
construed  the  policy  as  a  matter  of  law  in  favor  of  the  plaintiff,  and 
directed  a  verdict  for  the  sum  found  by  the  jury.    The  policy  was  a 
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Standard  form,  and  described  the  place  where  the  property  insured 
was  located  as  follows : 

"All  while  contained  In  (sic)  on  the  building  extensions  and  additions 
thereto  situate  No.  1135  East  Tremont  avenue,  N.  Y.  C." 

The  sole  question  in  the  case  is  whether  the  policy  dearly  and  with- 
out ambiguity  indicated  that  the  insurance  was  limited  to  the  frame 
building  known  at  1135  East  Tremont  avenue,  and  facing  on  that 
avenue,  or  whether  it  included  a  frame  structure  in  the  rear  thereof, 
within  the  meaning  of  the  words  "extensions  and  additions  thereto." 

The  personal  property  insured  under  the  policy  is  described  to  be 
"automobile  machinery  and  accessories,"  followed  by  an  enumeration 
of  many  other  kinds  of  property.  The  plaintiff,  at  the  time  of  the  issu- 
ing of  the  policy,  as  well  as  at  the  time  of  the  fire,  was  a  dealer  in  au- 
tomobile machinery  and  accessories.  The  undisputed  evidence  is  that 
when  the  policy  was  issued  these  accessories  and  various  parts  of 
automobile  machinery  were  kept  both  in  the  building  fronting  on  East 
Tremont  avenue  and  in  a  bamlike  frame  building,  which  was  on  a 
lot  adjoining  and  fronting  on  179th  street.  The  latter  structure  had 
doors  fronting  on  the  street,  which  had  always  been  kept  closed  during 
the  plaintiff's  occupancy,  and  the  only  access  thereto  was  through  an 
entrance  door  in  the  rear  of  the  building,  which  was  reached  by  going 
through  the  Tremont  avenue  building  by  way  of  the  yard  and  alley 
between  the  rears  of  both  buildings. 

It  undisputedly  appears  that  within  a  few  days  after  the  issuance  of 
the  policy,  and  not  more  than  a  week  thereafter  one  McGuire,  a  special 
agent  of  the  defendant,  visited  the  premised  in  question,  and  saw  one  of 
the  employes  of  the  plaintiff  engaged  in  work  in  the  so-called  rear 
building  on  179th  street,  which  he  reached  in  the  manner  just  de- 
scribed, and  that  McGuire  during  his  inspection  made  notes  in  a  book 
which  he  had.  He  thus  had  ample  opportunity  to  see,  and  undoubtedly 
must  have  seen,  that  plaintiff  had  automobile  accessories  and  automo- 
bile machinery  in  both  structures. 

[1]  The  appellant  relies  upon  certain  cases  which  hold  that  the 
word  "  'additions'  in  a  policy  refers  to  a  physical  annexation  to  the 
main  building."  He  also  relies  upon  Acione  v.  Commercial  Union 
Assurance  Co.,  Ltd.,  182  App.  Div.  822,  169  N.  Y.  Supp.  908.  This 
case  will  presently  be  considered.  On  the  other  hand,  we  fmd  many 
cases  in  this  state  and  in  other  jurisdictions  in  which  the  word  "ad- 
ditions" in  the  policy  has  been  held  not  necessarily  to  m^an  a  struc- 
tural or  physical  annexation  to  the  main  building,  but  one  which  may 
be  wholly  disconnected  therefrom. 

A  recent  decision  by  the  Appellate  Term  (Alterman  v.  Home  In- 
surance Co.,  112  Misc.  Rep.  445,  183  N.  Y.  Supp.  62)  reviews  many 
authorities  which  have  cpnsidered  the  meaning  of  the  words  "exten- 
sions and  additions"  in  policies  of  insurance,  and  held  that  they  apply 
to  buildings  separate  from  the  main  building  and  not  physically  at- 
tached thereto.  The  facts  in  the  Alterman  Case  are  quite  analogous 
to  those  here  appearing.  In  that  case  the  policy  described  the  insured 
premises  "as  fhe  brick  building  and  extension  thereto,"  and  the  asserted 
extension  consisted  of  a  brick  building  in  the  rear  of  the  premises 
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fronting  on  East  Eleventh  street ;  the  distance  between  the  riar  of  that 
building  and  the  front  of  the  rear  building  being  about  25  feet.  In 
the  case  at  bar  the  distance  between  the  two  buildings  is  about  14 
feet. 

In  addition  to  the  cases  ^ited  in  the  AJterman  Case,  we  find  the 
following  cases  which  also  support  the  learned  Appellate  Term's 
conclusion  that  an  "addition"  need  not  necessarily  be  physically  a  part 
of  the  main  building:  Ideal  Pump  &  Mfg.  Co.  v.  American  Central 
Ins.  Co.,  167  Mo.  App.  566,  152  S.  W.  408,  409;  Bickford  v.  iEtna 
Ins.  Co.,  101  Me.  124,  63  Ad..  552-554,  8  Ann.  Cas.  92.  In  the  Bick- 
ford Case,  supra,  the  court  said  that  dictionary  definitions  are  of 
very  little  value  in  construing  the  meaning  of  "additions"  in  a  fire 
insurance  policy,  since  the  meaning  of  that  term  must  depend  largely 
upon  other  words  in  the  policy,  and  must  also  be  considered  in  con- 
nection with  the  use  and  purposes  contemplated  by  the  parties  to  the 
contract. 

In  Richards  on  Insurance  (3d  Ed.)  page  291,  the  learned  author 
states : 

"If  a  building,  though  physically  separate  from  the  building  described  in 
the  policy,  Is  connected  with  it  in  use,  the  court  may  .readily  conclude  that 
it  is  covered  by  the  term  'additions,'  for  instance,  where  the  addition,  was  4 
feet  distant  from  the  main  building.  And  clearly  applicable  is  the  rule  where 
there  is  no  other  structure,  except  the  independent  building,  to  answer  to  the 
description  of  addition8"--citing  Gross  y.  MiU  M.  Ins.  Ck).,  82  Wis.  656,  66 
N.  W.  712,  and  other  cases. 

[2]  It  is  a  well-settled  rule  of  interpretation  of  a  fire  insurance 
policy  that  it  must  be  liberally  construed  in  favor  of  the  insured,  and 
where  the  words  are  fairly  susceptible  of  two  interpretations,  the 
one  that  will  sustain  and  not  defeat  the  claim  will  be  adopted. 

[3]  Applying  the  principles  which  have  been  quite  uniformly  rec- 
ognized, we  find  that  at  the  time  of  the  insurance  plaintiff  used  both 
the  building  on  East  Tremont  avAiue  and  a  little  structure  on  179th 
•street  in  connection  with  his  business ;  that  customers  regularly  came 
to  the  rear  building  through  the  East  Tremont  avenue  building,  and 
there  inspected  and  purchased  goods  of  the  plaintiff ;  that  within  a  few 
days  after  the  insurance  policy  was  issued  a  special  agent  of  the  C9m- 
pany  visited  the  premises,  and  saw  the  uses  to  which  ttie  two  buildings 
were  being  put  by  the  plaintiff.  Notwithstanding  that  fact,  the  com- 
pany did  nothing  towards  canceling  the  policy  or  demanding  any  extra 
premiums,  as  it  had  the  right  to  do,  and  allowed  it  to  continue  in  force. 
We  have  thus  a  situation  in  which*  all  the  physical  conditions  affecting 
the  property  insured  were  known  to  both  parties  during  the  existence 
of  the  policy,  and  therefore  that  they  must  have  intended  to  include  in 
the  policy  the  merchandise  contained  in  the  rear  structure  on  179th 
street  If  it  was  the  intention  of  the  insurer  not  to  include  the  rear 
building,  to  what  would  the  words  "extensions  and  additions''  refer? 
It  must  be  presumed  that  the  parties  had  something  in  mind  when 
those  words  were  used.  We  find  in  many  policies  only  one  of  the 
words  "extensions"  or  "additions"  used,  as  in  the  Alterman  Case, 
supra,  which  referred  to  "extensions."  In  this  policy  both  "exten- 
sions" and  "additions"  are  mentioned. 
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Notwithstanding  the  large  number  of  cases  which  have  recognized 
that  the  word  "additions"  does  not  necessarily  refer  to  a  physical  an- 
nexation of  an  additional  building  to  the  main  building,  the  appellant 
insists  that  this  court  has  been  committed  to  a  different  interpretation 
in  the  case  of  Acione  v.  Commercial  Unio|i  Assurance  Co.,  supra.  An 
analysis  of  that  case  shows  that  the  facts  in  that  case  differ  in  some  es- 
sential features  from  those  here  appearing.  The  policy  covered  an 
insurance  of  $2,500  distributed  as  follows: 

"$1,500  on  stock  of  merchandise  consisting  principally  of  syrup,  $500  on 
furniture  and  fixtures,  and  $500  on  household  furniture  located  at  324  East 
116th  street" 

It  also  appears  in  that  case  that  there  was  a  survey  made  by  the 
company,  which  was  put  in  evidence.  That  survey  showed  that  the 
insured — 

"was  a  dealer  and  manufacturer  of  extracts;  that  the  basement  was  occu- 
pied for  the  storage  of  boxes  and  an  electric  motor  for  power;  the  first 
floor  for  the  storage  of  stock,  one  press,  and  nuts  in  bags ;  one-half  barrel  of 
alcohol  stored  in  yard ;  second  floor,  office  and  shipping  department,  and  two 
brands  of  bottling  extracts ;  the  third  and  fourth  floors  were  occupied  as  an 
apartment  by  the  assured." 

Moreover,  the  court  there  only  construed  the  meaning  of  the  word 
"extension,"  since  the  word  "addition"  was  not  mentioned  in  the  policy. 
The  court  stated  that  the  survey  that  was  made  indicated  that  there 
was  no  intention  to  insure  any  property  in  the  one-story  wooden  struc- 
ture iif  the  rear,  and  that  the  reference  to  the  one-half  barrel  of  al- 
cohol stored  in  the  yard  emphasized  that  fact.  No  fact  appears  in 
that  case  from  which  one  may  infer  that  at  the  time  of  the  survey  or 
of  the  issuance  of  the  policy  any  of  the  property  of  the  assured  was 
kept  in  the  rear  building.  Under  such  circumstances  the  court  held 
that  the  policy  was  not  ambiguous.  The  court  in  effect  held  that  un- 
der the  peculiar  facts  appearing  in-that  case  the  word  "extension"  was 
not  applicable  to  a  building  40  feet  distant  from  the  main  building. 

The  facts  in  this  case,  as  already  indicated,  differ  very  materially 
from  those  in  the  Acione  Case.  Here  the  representative  of  the  com- 
pany, within  a  few  d^ys  after  the  issuance  of  the  policy,  ostensibly  for 
th6  purpose  of  making  a  survey,  was  apprised  that  the  automobile  ac- 
cessories were  in  both  buildings,  and  yet  nothing  was  done  to  cancel 
the  policy  or  to  demand  an  increase  in  insurance  rates.  It  is  also 
significant  that,  although  Mr.  McGuire  was  present  in  court  during  the 
trial,  he  was  not  interrogated  as  to  what  he  saw  in  the  rear  building, 
nor  as  to  any  report  which  he  made  to  the  company,  or  whether  a  sur- 
vey was  filed.  He  did  not  contradict  the  plaintiff's  witness  as  to  the 
use  of  the  building  at  the  time  he  visited  the  premises  in  question,  nor 
as  to  his  making  notes.  This  silence  warrants  the  inference  that  the 
defendant  was  fully  aware  of  the  way  plaintiff  conducted  his  business, 
and  that  a  considerable  portion  of  his  automobile  accessories  was  con- 
tained in  the  rear  building,  and  that  the  survey,  if  produced,  would 
indicate  that  both  parties  understood  that  the  rear  building  came  within 
the  terms  of  the  policy.    Under  all  the  circumstances  the  words  "ex- 
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tensions"  and  "additions"  required  an  interpretation  by  the  court  most 
favorable  to  the  insured. 

[4,  6]  In  addition  to  what  has  been  said,  the  record  shows  that  each 
of  the  parties,  after  the  evidence  was  all  in,  moved  for  the  direction 
of  a  verdict.  The  court  therefore  had  a  right  to  decide  any  fact  that 
might  be  properly  drawn  from  the  proofs.  If  there  was  no  ambiguity 
in  the  policy,  the  court  had  the  right  to  decide  it  as  a  matter  of  law. 
In  my  opinion  it  was  justified  in  deciding  in  favor  of  the  plaintiff. 

The  judgment  and  order  should  therefore  be  affirmed,  with  costs. 

DOWUNG  and  PAGE,  JJ.,  concur. 
CLARKE,  P.  J.,  and  SMITH,  J.,  dissent 


(103  App.  Div.  801) 

BUREE  T.  BUBKE  et  aL 

( Supreme' Oonrt,  Appellate  DiTlslon,  First  Department.    November  12,  1920.) 

1.  Wills  ^s>44 — ^Intoxication  in  and  of  Itseif  not  eyideoee  of  onsoiind  mind 
or  testamentary 


Intozlcatlon  is  not  evidence  of  and  does  not  constitute  an  unsound 
mind  or  testamentary  incapacity,  as  there  must  be  additional  proof  that 
at  the  time  of  the  testamentary  disposition  the  natural  intelligence, 
memory,  and  Judgment  were  paralyzed  or  perverted,  or  the  power  of 
volition  inactive,  because  of  the  intoxication. 

2.  Wills  <&=»38<1)— Holding  of  deiusaons  does  not  constitute  testameotajry 

incapacity. 

The  holding  of  delusions  does  not,  in  and  of  itself,  constitute  testamen- 
tary incapacity,  a  delusion  affecting  testamentary  capacity  only  when  it 
enters  into  or  controls  in  some  degree  its  exercise. 

3.  Wills  <&=»55(6)—- No  evidence  to  sustain  flndiiig  of  Ineapactty  by  reason 

of  delusions  or  intoxicating  liquor. 

In  a  will  contest,  held,  that  there  was  no  evidence  to  sustain  a  finding 
that  at  the  time  of  the  making  of  the  wiU  deceased  was  under  the 
influence  of  intoxicating  liquor,  or  that  he  was  subject  to  delusions. 

4.  Wills  ^s'lSSd)— No  evideqce  to  sustain  finding  of  undue  Influeo^ 

In  a  wiU  contest,  evidence  held  insufficient  to  sustain  a  finding  of  un- 
due influence. 

5.  WiUs  <@=>155<3)— Reasonable  argument  not  undue  Influenee. 

A  person  has  the  right  to  use  any  reasonable  and  legitimate  argument 
to  induce  another  to  make  a  will  in  a  particular  way,  and  a  will  cannot 
be  avoided  because  of  the  influence  of  another,  unless  it  appears  that 
the  influence  exerted  was  so  i)otent  at  the  time  the  will  was  made  as  to 
take  away  and  overcome  the  power  of  the  testator  at  that  time  to  act 
freely  and  upon  his  own  volition. 

6.  WiUs  ^==>166(1)— Degree  of  proof  necessary  to  show  undue  influence. 

While  undue  influence  in  the  execution  of  a  will  is  seldom  susceptible 
of  direct  proof,  nevertheless  there  must  be  affirmative  evidence  of  the 
facts  from  which  such  influence  can  fairly  and  reasonably  be  inferred. 

7.  Wilis  ^=»163(1)— Burden  of  proving  undue  influence  upon  party  assert- 

The  burden  of  proving  pndue  influence  is  upon  the  party  who  asserts  it. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Josephine  S.  Burke  against  James  H.  Burke  and  others. 
From  a  judgment  for  plaintiff  on  a  special  verdict  adjudging  that  a 

^s>For  oUier  cases  see  same  topic  6  KBY-NUMBBR  in  all  Ke7-Num1)ered  Digests  A  Indexes 
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certain  paper  writing  purporting  to  be  the  last  will  and  testament  of 
James  J.  Burke,  deceased,  was  not  such  last  will  and  testament,  and 
from  an  order  denying  a  motion  for  new  trial,  defendants  appeal. 
Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  BOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Baker  &  Hyman,  of  New  York  City  (Sol.  A.  Hyman,  of  New  York 
City,  of  counsel),  for  appellants. 

O'Gorman,  Battle  &  Vandiver,  of  New  York  City  CGeorge  Gordon 
Battle,  of  New  York  City,  of  counsel,  and  Lanman  Crosby,  of  New 
York  City,  on  the  brief),  for  respondent. 

GREENBAUM,  J.  The  decedent  was  at  the  time  of  his  death, 
which  occurred  on  February  4,  1914,  49  years  and  7  months  of  age. 
During  his  lifetime  he  was  engaged  in  the  manufacture  of  neckties  at 
425  "East  141st  street,  where  he  also  lived  at  the  time  of  his  death. 
He  left  him  surviving,  the  plaintiff,  his  widow,  and  three  daughters, 
tlie  defendants  Marie  Welsh,  Florence  Flemming,  and  Virginia  Burke, 
his  only  heirs  at  law  and  next  of  kin.  His  father,  the  defendant  James 
H.  Burke,  also  survived  him.  The  deceased  was  married  to  the  plain- 
tiff, his  second  wife,  in  September,  1912;  his  first  wife  having  died 
in  1907. 

Under  the  instrument  above  mentioned  he  bequeathed  to  his  daugh- 
ters Florence  Flemming  and  Virginia  Burke  each  the  sum  of  $100,  and 
gave  to  the  plaintiff  the  income  derived  from  one-third  of  the  real 
estate,  in  lieu  of  her  dower  rights.  All  the  rest,  residue,  and  re- 
mainder of  the  estate  he  devised  and  bequeathed  to  his  daughter  Marie 
Welsh,  wife  of  David  R.  Welsh,  requesting  his  daughter  to  maintain 
and  provide  a  home  out  of  the  proceeds  of  the  estate  for  his  father  and 
mother,  and  that  his  daughter  Marie  Welsh  should  minister  to  the 
wants  of  her  sisters,  Florence  Flemming  and  Virginia  Burke,  should 
they  require  medical  attention  or  board  and  lodging.  He  appointed 
David  R.  Welsh,  husband  of  his  daughter  Marie,  as  his  executor. 

The  evidence  on  behalf  of  the  contestants  was  to  the  effect  that  in 
June,  1913,  he  had  an  attack  of  typhoid  fever;  that  after  his  illness  he 
went  to  the  Berkshires,  and  then  to  the  Catskills,  returning  to  his  home, 
2390  Amsterdam  avenue,  New  York,  about  September  15,  where  he 
was  then  living  with  the  plaintiff;  that  he  stated  to  various  persons 
he  had  miserable  treatment  in  the  Catskills,  and  that  if  he  had  a  gun 
he  would  have  shot  himself,  and  that  he  further  stated  that  "people" 
had  put  ground  glass  in  his  food  at  the  Catskills;  that  he  wept  in 
speaking  of  these  matters ;  that  he  said  that  he  had  terrible  pains  in  his 
head  and  side,  and  that  negroes  were  after  him  and  chasing  him ;  that 
he  told  his  wife's  sister  that  his  daughter  Marie  Welsh  was  trying  to 
poison  him ;  that  he  would  not  eat  anything  at  the  last-named  address, 
since  he  was  afraid  of  the  food;  that  he  told  his  wife  that  some  one 
in  the  room  was  fighting  him,  and  that  there  were  people  looking  at 
him ;  that  he  saw  pictures  on  the  wall,  which  did  not  exist ;  that,  when 
told  he  was  mistaken  about  the  things  which  he  stated  he  saw,  he 
cursed  and  swore,  and  said  that  they  were  telling  him  a  lie,  and  fell 
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back  exhausted  in  bed ;  that  on  or  about  the  28th  day  of  November, 
1913,  Thanksgiving  Day,  he  left  his  home,  which  was  then  960  East 
179th  street,  to  which  place  he  had  moved  from  his  Amsterdam  ave- 
nue house,  and  thereafter  he  lived  with  his  father,  James  H.  Burkej 
at  425  East  141st  street,  which  was  his  place  of  business ;  that  during 
this  period  he  was  violent  and  abusive ;  that  when  he  read  the  news- 
papers he  made  profane  comments  upon  what  he  read  and  cursed  and 
swore.  It  was  also  testified  that  he  was  a  man  who  drank  alcoholic 
beverages  frequently  and  on  some  occasions  was  intoxicated. 

On  the  part  of  the  defendant  the  testimony  was  that  he  attended  to 
his  business  quite  regularly,  and  personally  attended  to  details  such 
as  drawing  checks  and  doing  the  cutting  of  the  goods  from  which  the 
neckties  were  made,  and  generally  supervised  his  business  as  had  al- 
ways been  his  custom;  that  during  the  last  months  of  his  life  there 
were  no  indications  of  any  delusions  on  his  part,  nor  of  any  acts 
which  betrayed  any  lack  of  mentality.  There  was  also  testimony  given 
on  the  part  of  a  physician  who  attended  him  during  the  latter  days 
of  his  life,  who  testified  that  the  deceased  was  suffering  from  Bright's 
disease,  chronic  catarrh  of  the  stomach  and  intestines,  and  a  valvular 
heart,  but  that  he  had  no  condition  of  arteriosclerosis ;  that  he  called 
at  his  office  about  once  a  week  until  about  the  middle  of  November, 
1913,  and  talked  to  him  on  these  occasions,  and  prescribed  for  him; 
that  he  thereafter  attended  upon  the  deceased  about  once  or  twice 
a  week,  but  never  was  told  by  the  deceased  that  he  was  pursued  by 
colored  people,  or  saw  imaginary  things,  or  that  people  were  trying 
to  annoy  him ;  and  that  the  cause  of  his  death  was  uremic  coma,  into 
which  he  went  24  hours  before  his  death. 

An  attorney  of  this  court,  who  had  known  the  deceased  for  about 
13  years,  up  to  the  day  of  his  death,  testified  as  to  the  circumstances 
attending  the  execution  of  the  will.  According  to  this  testimony  he 
called  upon  the  deceased  as  a  result  of  the  latter's  request,  made  to 
one  Lloyd,  an  intimate  friend,  to  procure  a  lawyer,  as  he  desired  to 
make  a  will.  This  attorney  testified  that  the  instructions  which  he 
received  as  to  making  the  will  were  given  directly  to  him  by  the  de- 
ceased, with  whom  he  spent  about  two  hours  in  his  room,  without 
anybody  else  being  present  until  the  instrument  was  ready  for  execu- 
tion; that  he  had  never  received  any  directions  from  anybody  else 
as  to  the  making  of  the  will,  other  than  the  deceased.  The  attorney 
testified  that  after  he  received  instructions  he  stated  to  the  deceased 
that  he  would  go  down  to  his  office  and  have  the  will  typewritten,  but 
the  deceased  told  him,  "Do  it  right  now;  I  am  sore."  After  the 
lawyer  had  written  out  the  will,  two  witnesses  were  called  from  one 
of  the  other  rooms  in  the  house.  The  attorney  testified  that  the  de- 
ceased particularly  referred  to  his  daughter  Marie  Welsh,  whp  he  said 
had  helped  him  in  his  business  for  many  years  up  to  the  time  of  his 
death.  He  also  spoke  about  his  other  two  daughters,  to  whom  he 
bequeathed  $100  each,  and  stated  his  reasons  for  discriminating  against 
them,  and  also  about  his  wife.  It  also  appears  that  on  the  very  day 
that  the  alleged  will  was  made  the  deceased  was  served  with  a  sum- 
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mons,  returnable  before  a  Magistrate's  Court,  oh  the  I7th  day  of 
December,  on  a  charge  of  nonsupport  made  by  his  wife,  the  plaintiff. 

The  testimony  in  behalf  of  the  defendant  also  tended  to  show  that 
the  deceased  was  not  an  habitual  drunkard,  although  he  was  in  the 
habit  of  drinking  alcoholic  liquors.  Upon  the  testimony  of  the  plain- 
tiff's witnesses  a  hypothetical  question  was.  framed,  which  was  pro- 
pounded to  a  physician  who  was  admittedly  an  expert  in  mental  dis- 
orders. This  witness,  who  had  never  seen  the  deceased  and  merely 
testified  upon  the  assumed  state  of  facts  embodied  in  the  hypothetical 
question,  gave  his  opinion  that  upon  the  assumed  facts  the  deceased 
suffered  from  a  well-recognized  form  of  brain  disease  known  as  psy- 
chosis, associated  with  a  chronic  disease  of  the  heart  and  kidneys,  in 
which  the  delicate  nerve  centers  are  often  so  poisoned  that  a  man's 
actions  are  not  those  of  a  sane  human  being,  and  that  the  person  so 
afflicted  is  at  times  very  suspicious,  with  delusions  of  persecution, 
and  not  infrequently  accompanied  by  a  desire  to  commit  suicide ;  that 
his  will  power  was  weakened  by  kidney  and  heart  diseases  to  a  marked 
degree,  and  he  was  usually  more  susceptible  to  the  influence  of  people 
who  got  him  into  their  power  and  control  than  would  be  a  man  in  nor- 
mal mental  condition. 

Plaintiff's  alienist  testified  upon  cross-examination  that  his  answer 
as  to  the  mental  condition  of  the  deceased,  whom  he  had  never  seen  in 
his  lifetime,  would  be  different  if  the  fact  were  that  the  deceased  did 
not  drink  to  excess;  and  he  was  asked,  if  it  appeared  that  he  was 
not  a  chronic  drunkard,  whether  that  would  make  a  considerable  dif- 
ference in  his  brain.  The  witness  responded  in  the  affirmative.  As 
a  matter  of  fact  there  was  no  evidence  disclosing  that  the  deceased 
was  a  "chronic  alcoholic."  It  is  not  seriously  disputed  on  the  part 
of  the  defendant  that  the  deceased,  attended  to  his  work  quite  regu- 
larly during  the  latter  part  of  his  life. 

[1,  2]  In  the  Matter  of  Heaton,  224  N.  Y.  22,  120  N.  E.  83,  it  is 
stated : 

"Habitual  and  extreme  Intoxication  is  not  in  and  of  itself  evidence  of,  or 
does  not  constitute,  an  unsound  mind  or  testamentary  incapacity.  There 
must  be  the  additional  proof  that  at  the  time  of  the  testamentary  disposi- 
tion the  natural  intelligence,  memory,  and  Judgment  were  paralyzed  or  per- 
verted, or  the  power  of  volition  inactive,  because  of  the  intoxication.  Peck 
V.  Gary,  27  N.  Y.  9 ;  Van  Wyck  v.  Brasher,  81  N.  Y.  200.  Such  proof  is 
wholly  lacking.  Testimony  of  the  grossly  intemperate  habit  of  the  deceased 
has  weight,  under  the  evidence  here,  only  as  proof  of  one  fact  among  others 
useful  in  reaching  a  true  understanding  in  regard  to  her  ability  to  make  the 
lefTorts  of  the  mind  and  memory  requisite  to  have  and  carry  out  a  sound 
choice  or  wish  in  the  disposition  of  her  property.  The  holding  of  delusions 
does  not,  in  and  of  itself,  constitute  testamentary  Incapacity.  There  may  co- 
exist delusion  and  a  disposing  mind.  A  delusion  affects  testamentary  capacity 
only  when  it  enters  into  or  controls  in  some  degree  its  exercise.  Dobie  v. 
Armstrong,  160  N.  Y.  584;  Middleditch  v.  WiUiams,  4S  N.  J.  Eq.  726; 
Shreiner  v.  Shreiner,  178  Penn.  St.  57.  Giving  the  evidence  of  the  con- 
testants its  fullest  legitimate  vigor  and  effect,  it  falls  far  short  of  provinsp 
that  Mrs.  Heaton  held  any  delusion  which  to  any  extent  influenced  her  in 
executing  the  propounded  instrument.  It  does  not  tend  to  prove  that  any 
delusion  at  any  time  entered  into  or  influenced  her  conduct  or  action.  We 
do  not  discover  in  this  record  any  evidence  that  intemperance  and  'disease 
had  so  impaired  or  denatured  the  mind  of  Mrs.  Heaton  tliat  she  was  inca- 
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pable,  when  not  drunk,  of  Snowing  the  extent  and  valne  of  her  property,  of 
knowing  her  relatives  and  all  the  relations  between  them,  and  of  having  a 
fixed  wish  and  a  Judgment  in  the  disposition  of  her  property,  or  had  so  im- 
poverished her  memory  that  she  could  not  collect  in  her  mind,  without  prompt- 
ing, the  particulars  or  elements  of  the  business  to  be  transacted,  and  to  hold 
them  in  her  mind  a  sufficient  length  of  time  to  perceive,  at  least,  their  obvious 
relations  to  each  other.  A  person  who  has  sufficient  mental  power  to  do  those 
things  is,  within  the  meaning  and  intent  of  the  law,  of  sound  mind  and  com- 
petent to  dispose  of  his  estate  by  will.  Delafleld  v.  Parish,  25  N.  Y.  9 ;  Matter 
of  Will  of  Snelllng,  136  N.  T.  515." 

[3]  This  excerpt  from  the  opinion  in  the  Heaton  Case,  supra,  ap- 
plies with  peculiar  force  to  the  facts  disclosed  upon  the  instant 
proceeding.  There  was  not  the  slightest  evidence  in  the  case  tending 
to  show  that  at  the  lime  of  the  making  of  the  will  the  deceased  was 
under  the  influence  of  intoxicating  liquor,  or  that  he  was  then  sub- 
ject to  delusions;  nor,  imleed,  was  there  any  evidence  which  would 
bear  upon  the  question  of  mental  aberration  or  abnormality  at  that 
time. 

As  bearing  upon  the  matter  of  delusion  it  is  to  be  observed  that, 
notwithstanding  the  inference,  sought  to  be  drawn  from  the  testimony 
submitted  in  behalf  of  the  plaintiff,  that  the  deceased  told  her  that  his 
daughter  Marie  was  trying  to  poison  him,  he  nevertheless  spent  the 
last  months  of  his  life  in  her  company. 

[4]  With  respect  to  the  claim  that  the  deceased  was  unduly  influ- 
enced by  Marie  R.  Welsh,  chief  beneficiary,  her  grandfather,  the  fa- 
ther of  the  deceased,  and  her  husband,  it  is  sufficient  to  state  that  there 
was  but  slight  evidence  which  would  tend  to  show  that  any  such  un- 
due influence  was  exerted. 

As  already  mentioned,  on  the  very  day  when  the  deceased  executed 
his  alleged  will,  he  was  served  with  papers  in  a  proceeding  in  the 
Magistrate's  Court,  brought  by  his  wife,  in  which  he  was  charged 
with  nonsupport.  It  also  appears  that  an  action  at  law  was  com- 
menced in  the  Supreme  Court  by  the  plaintiff  against  the  deceased  on 
January  5,  1914,  in  which  she  alleged  in  her  complaint  that  he  was 
intoxicated,  and  used  vile  and  abusive  language,  and  threatened  to 
strike  her,  ever  since  the  1st  of  December,  1912.  That  circumstance 
throws  some  light  upon  the  relations  which  existed  between  plaintiff 
and  her  husband  at  the  time  that  he  left  her.  The  parties  had  been 
married  but  a  very  short  time.  The  will  of  the  deceased  discrim- 
inated with  apparent  good  judgment  as  to  two  of  his  children,  and 
there  was  nothing  extreme  in  his  selecting  his  daughter  Marie  as  the 
principal  beneficiary.  She  evidently  was  the  mainstay  of  the  family, 
and  most  loyal  to  her  father's  and  grandfather's  interests.  The  cir- 
cumstance that  in  his  will  he  only  left  his  wife  what  she  was  legally  en- 
titled to  is  of  no  special  significance,  excepting  to  show  that  he  had  her 
in  mind  when  he  made  his  will.  He  had  a  perfect  right  to  make  such 
a  will,  and  the  only  question  is  whether  he  comprehended  what  he  was 
doing,  and  whether  his  acts  at  the  time  of  making  his  will  indicate  that 
he  had  legal  capacity  to  make  a  will. 

[5]  It  will  be  appropriate  in  this  connection  to  quote  from  the 
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opinion  of  the  court  in  Smith  v.  Keller,  205  N.  Y.  39,  at  page  44,  98 
N.  E.  214,  215: 

''A  person  has  the  right  to  tise  any  reasonable  and  legitimate  argument  to 
induce  another  to  make  a  will  in  a  imrticular  way.  The  giving  of  advice  and 
the  use  of  argument  and  persuasion  do  not  constitate  ground  for  avoiding 
a  will  made  by  a  competent  testa  trix>  even  if  the  will  is  made  in  conformity 
with  the  advice  so  given.  A  will  cannot  be  avoided  because  of  the  influence 
of  another,  unless  it  appears  that  the  influence  exerted  was  so  potent  at  the 
•  time  the  will  was  made  as  to  take  away  and  overcome  the  power  of  the 
testatrix  at  that  time  to  act  freely  and  upon  her  own  volition.  The  Influence 
of  another  to  avoid  a  will  must  amount  to  coercion  and  duress." 

[8,  7]  It  may  also  be  appropriate  to  quote  from  Eckert  v.  Page, 
161  App.  Div.  154,  155,  146  N.  Y,  Supp.  513,  514: 

"But  the  court  proceeds  with  great  caution  in  setting  aside  the  probate  of 
a  will  on  the  ground  of  undue  influence.  It  requires  that  fad  to  be  establish- 
ed by  satisfactory  evidence,  and,  if  it  is  not,  then  it  never  hesitates  to  set 
aside  the  finding  of  a  jury  to  the  contrary.  Gardiner  v.  Gardiner,  34  N.  X. 
155;  Children's  Aid  Society  v.  Loveridge,  70  N.  Y.  387;  Smith  v.  KeUer.  205 
N.  Y.  39.  The  burden  of  proving  undue  influence  is  upon  the  party  who  as- 
serts it,  and  while  it  is  seldom  susceptible  of  direct  proof,  nevertheless  in 
each  case  there  must  be  affirmative  evidence  of  the  facts  from  which  such 
influence  can  fairly  and  reasonably  be  inferred.  Hagan  v.  Sone,  supra; 
Matter  of  Budlong,  126  N.  Y.  423;  RoUwagen  v.  BoUwagen,  63  N.  Y.  501; 
Delafleld  v.  Parish,  25  N.  Y.  95." 

In  my  opinion  the  verdict  of  the  jury  should  have  been  set  aside, 
as  against  the  evidence  and  as  against  the  weight  of  the  evidence. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  directed,  with  costs  to  appellant  to  abide  the  event  All  con- 
cur. 


434  BROADWAY  REALTY  CORPORATION  v.  STONE  &  SCHLEIMER  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.     November  15,  1920.) 

1.  Courts  <&=»190(6) — Question  as  to  eviction  not  {Hresented  by  record  on 

tenants'  appeal  from  Municipal  Court. 

In  proceedings  by  a  landlord  against  tenants,  the  record  on  appeal  from 
Municipal  Court  does  not  warrant  the  Appellate  Term  passing  on  the 
question  whether  the  exclusion  of  the  tenants'  names  from  a  directory 
board  in  the  hallway  of  the  office  building  constituted  an  actual  partial 
eviction,  where  it  appears  that  the  parties  whose  names  were  excluded 
were  not  the  tenants,  but  some  of  their  undertenants,  in  the  premises 
without  the  landlord's  consent,  express  or  implied,  in  violation  of  the 
terms  of  the  lease. 

2.  Courts  ^=»190<6)— If  point  expressly  mentioned  in  motion  for  final  order 

in  Municipal  Court  was  not  Intended  to  be  pressed,  there  must  be  stipu- 
lation. 

If  respondent  landlord  did  not,  on  appeal  by  its  tenants  in  its  proceed- 
ings against  them,  intend  to  press  the  point  that  the  record  did  not 
warrant  the  Appellate  Term  passing  on  a  question  which  was  expressly 
mentioned  in  its  motion  for  tinal  order  in  the  trial  court,  there  should 
be  some  stipulation  to  such  effect. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

^;==>For  other  cases  see  same  topic  6  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


Sup.  CtO   FEDERAL  ESTATES  CORP.  V.  LUCCA  RESTAURANT  CO.    679 

(184  N.T.S.) 

Proceedings  by  the  434  Broadway  Realty  Corporation,  the  landlord, 
against  Stone  &  Schleimer,  tenants,  impleaded,  etc.  From  a  final  order 
in  favor  of  the  landlord,  after  trial  by  a  judge  without  a  jury,  defend- 
ant tenants  appeal.    Order  affirmed. 

Argued  October  term,  1920,  before  BITUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Isaac  Gutman,  of  New  York  City  (Max  Schleimer,  of  New  York 
City,  of  counsel),  for  appellants. 

Morrison  &  Schiff,  of  New  York  City  (Samuel  W.  Dorfman,  of 
New  York  City,  of  cbtmsel),  for  respondents. 

PER  CURIAM.  [1,2]  The  tenants  appellants  seek  to  present  upon 
this  appeal  the  bare  question  whether  die  exclusion  of  their  names 
from  a  directory  board  in  the  hallway  of  an  office  building  in  which 
they  were  tenants  constitutes  an  actual  partial  eviction.  The  record, 
however,  does  not  warrant  our  passing  upon  this  point,  because  it 
appears  that  the  parties  whose  names  were  excluded  were  not  these 
tenants,  but  some  of  their  tmdertenants,  who  were  in  the  premises 
without  the  consent  of  the  landlord,  express  or  implied,  in  violation* 
of  the  terms  of  the  lease. 

If  the  respondent  did  not  intend  on  this  appeal  to  press  this  point, 
which  was  expressly  mentioned  in  its  motion  for  a  final  order  in  the 
court  below,  there  should  be  some  stipulation  to  that  effect;  otherwise, 
the  order  must  necessarily  be  affirmed,  with  $25  costs. 


FEDERAL  ESTATES  COBPORATION  v.  LUCCA  RESTAURANT  CO., 

Ine.,  et  aL 

(Supreme  Ooart,  AppeUate  Term,  First  Department     November  15,  1920.) 

Landlord  and  tenant  ^=>152(4) — Tenant  held  liable  for  expense  of  construct' 
ing  fire  escapes. 

Where  premises  were  leased  for  10  years  at  $4,800  per  annum  for  a 
restaurant  and  caf6,  with  permission  to  use  the  same  as  a  rooming 
house,  the  tenant  agreeing  at  its  own  exi>ense  to  comply  with  orders  of 
city  departments  and  to  save  the  landlord  from  all  damages  for  breach 
thereof,  the  tenant  is  liable  for  construction  of  fire  escapes,  costing  $495, 
which  the  building  department  ordered  because  the  premises  were  used  as 
a  rooming  house. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Federal  Estates  Corporation  against  the  Lucca  Res- 
taurant Company,  Incorporated,  and  others.  Judgment  for  defend- 
ants, dismissing  complaint,  and  plaintiff  appeals.  Reversed,  and  judg- 
ment directed  for  plaintiff. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ; 

^s»For  other  cases  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 


Digitized  by 


Google 


680  184  NEW  YORK  ST7PPLBUBNT  (Sup.  Ct. 

Wolf  &  Kohn,  of  New  York  City  (F.  Moronly  and  Charles  L.  Grad, 
of  New  York  City,  of  counsel),  for  appellant. 

Taylor,  Kelly,  Metcalfe  &  Roberts,  of  New  York  City  (Ernest  G. 
Metcalfe,  of  New  York  City,  of  counsel),  for  respondents. 

DELEHANTY,  J.  This  action  was  instituted  by  the  plaintiff,  as 
landlord,  to  recover  from  defendants,  as  tenants,  the  sum  of  $495, 
advanced  by  the  landlord  in  erecting  a  fire  escape  in  compliance  with 
an  order  of  the  bureau  of  buildings  of  the  city  of  New  York.  The 
complaint  was  dismissed  in  the  court  below,  and 'plaintiff  appeals. 

The  liability  of  the  parties  is  fixed  by  the  terms  of  the  lease.  Para- 
graph "third"  thereof  provides: 

"That  the  tenants  shall  promptly  execute  and  comply,  at  tenant's  own  cost  _ 
and  expense,  with  all  the  statutes,  ordinances,  rules,  orders,  and  regulations 
of  the  federal,  state,  and  city  governments,  and  of  any  and  all  their  depart- 
ments and  bureaus,  and  the  New  York  Board  of  Eire  Underwriters,  applicable 
to  said  premises  during  said  term,  and  on  failure  so  to  do  the  landlord  may 
have  such  work  done  and  add  the  cost  thereof  to  the  next  month's  rent  ac- 
cruing and  collectible  therewith." 

It  has  been  held  in  this  state  that  similar  covenants  do  not  apply 
to  substantial  and  expensive  alterations,  or  to  repairs  which  involve 
structural  parts  of  the  building,  or  to  the  extraordinary  alterations 
made  necessary  by  statutes  or  regulations  enacted  subsequent  to  the 
making  of  the  lease.  Warrin  v.  Haverty,  159  App.  Div.  840,  144  N.  Y. 
Supp.  1004;  Herald  Square  Realty  Co.  v.  Saks  &  Co.,  215  N.  Y.  427, 
432,  433,  109  N.  E.  545. ,  The  conclusions  in  such  cases  are  based  upon 
the  theory  that  the  work  could  not  have  been  within  the  contemplation 
of  the  parties.  Cohen  v.  Margolies,  192  App.  Div.  217,  182  N.  Y. 
Supp.  442.  If  the  surrounding  circumstances  and  the  lease,  taken 
together,  tend  to  show,  however,  that  the  tenant  assumed  to  pay  for  the 
making  of  substantial  repairs  and  alterations,  the  rule  is  otherwise. 
Cohen  v.  Margolies,  supra;  Jacobs  v.  McGuire,  17  Misc.  Rep.  119,  136 
N.  Y.  Supp.  W-;  Pross  v.  Excelsior  Cleaning  &  Dyeing  Co.,  110  Misc. 
Rep.  195,  179  N.  Y.  Supp.  176. 

In  the  case  at  bar  the  landlord  leased  the  premises  to  be  used  as 
a  restaurant  and  cafe,  with  permission  to  the  lessee  to  conduct  there- 
on a  rooming  or  lodging  house,  or  to  use  tlie  premises  for  a  hotel. 
Some  years  after  the  lease  was  made  the  present  tenant  began  to  use 
the  premises  as  a  cafe  and  rooming  house,  and  the  bureau  of  buildings 
required  the  erection  of  the  fire  escape  in  connection  therewith.  It 
seems  to  me  that  the  lease  reasonably  contemplated  the  erection  of  this 
fire  escape  by  the  defendant.  The  use  to  which  the  premises  were  put 
was  apparently  the  cause  for  the  issuance  of  the  order  of  the  building 
department.  The  lease  was  for  a  period  of  10  years  at  a  rental  of 
$4,800  per  annum,  and  the  cost  of  tiie  fire  escape  is  $495.  The  ratio 
between  the  figures  is  not  such  as  to  indicate  that  the  parties  did  not 
intend  that  the  tenant  should  be  put  to  this  expense. 

The  lease  provides,  in  addition  to  the  clauses  set  out  above,  that 
the  tenant  shall  make  at  his  own  cost  and  expense  any  and  all  repairs, 
improvements,  and  betterments^  repair  and  rebuild  all  damage  or  in- 
jury to  the  property,  and  indemnify  and  save  the  landlord  harmless 
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against  any  and  all  claims  or  damages  by  reason  of  any  infraction  or 
breach  of  any  law,  rule,  order,  or  ordinance  or  regulation  by  the  fed- 
eral, state,  or  city  government,  or  any  of  their  departments  or  bureaus. 
These  are  broad  requirements,  and,  when  construed  in  the  light  of 
surrounding  circumstances,  reasonably  contemplate  that  defendant  in- 
tended to  bind  itself  to  the  obligation  for  which  the  plaintiff  seeks  to 
recover. 

Judgment  reversed,  with  $30  costs,  and  judgment  directed  in  favor 
of  the  plaintiff  for  the  relief  demanded  in  the  complaint  and  costs  in 
the  court  below.    All  concur. 


CARTER  V.  GORDINER  ft  WARRING  CO.  et  aL 

(Supreme  Ck)art,  Appellate  Division,  Third  Department.    November  18, 1020.) 

Appeal  from  Award  of  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Jessie  Carter,  the  employe,  for  com- 
pensation under  the  Workmen's  Compensation  Law,  opposed  by  the 
Gordiner  &  Warring  Company,  the  employer,  and  the  American  Mu- 
tual Liability  Insurance  Company,  the  insurance  carrier.  From  an 
award  by  the  State  Industrial  Commission,  the  employer  and  insurance 
carrier  appeal.    Award  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Jeremiah  F.  Connor,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen,  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

PER  CURIAM.    Award  affirmed. 

COCHRANE,  J.,  dissents  on  the  ground  that  the  accident  did  not 
arise  out  of  or  in  the  course  of  employment,  under  the  authority  of 
Matter  of  Di  Salvio  v.  Menihan  Co.,  225  N.  Y.  123,  121  N.  E.  766. 

WOODWARD,  J.  (dissenting).  The  claimant,  at  a  hearing  in 
July,  1919,  testified  that  on  the  26th  day  of  March,  1919,  she  was 
brought  to  the  employer's  factory  in  Amsterdam  by  her  husband; 
that  she  got  out  of  the  carriage,  and  started  to  cross  the  sidewalk  to 
the  factory  door;  that  she  turned  to  ask  her  husband  a  question,  and 
that  in  doing  so  she  caught  her  heel  in  a  crack  in  the  sidewalk  and 
fell ;  that  she  threw  out  her  hand,  and  in  falling  produced  a  fracture 
of  the  wrist.  She  was  asked  by  the  commissioner  where  she  was  at 
the  time  of  the  accident  and  she  answered :  "I  was  three  or  four  feet 
from  the  mill  door  on  the  street."  She  said  the  mill  was  on  Yeoman 
street,  Amsterdam;  that  she  was  "on  the  public  sidewalk,  but  in 
front  of  the  mill  property."  There  was  an  intimation  that  there 
could  be  no  award  unless  it  was  shown  that  the  accident  occurred  upon 
the  premises  of  the  employer,  and  subsequently  a  photograph  of  the 
location  of  the  accident  was  put  in  evidence,  and  the  claimant  marked 
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a  spot  as  the  place  where  she  fell,  and  the  award  is  apparently  based 
upon  her  corrected  testimony  in  connection  with  the  photograph.  A 
diagram,  which  the  claimant  sent  to  the  insurance  carrier,  and  which 
is  in  evidence,  is  entirely  in  harmony  with  her  original  testimcmy.  It 
shows  that  she  got  out  at  the  curb  line,  that  she  fell  almost  immediate- 
ly in  front  of  where  she  alighted  from  the  carriage,  and  that  this  was 
entirely  upon  the  sidewalk  and  a  considerable  distance  from  the  fac- 
tory door. 

But  the  photograph  in  evidence  shows  a  very  common  situation  of  a 
factory  building  abutting  upon  the  sidewalk,  with  covered  stairways 
intruding  upon  the  highway,  and  the  point  which  the  claimant  marks 
upon  the  photograph  is  a  considerable  distance  away  from  one  of  these 
covered  passageways,  and  apparently  nearly  in  front  of  the  door.  But 
the  sidewalk  is  built  up  to  the  wall  of  the  building,  and,  so  far  as  may- 
be judged  from  a  photograph  introduced  by  the  claimant,  is  an  ordi- 
nary stone  or  cementi  walk,  upon  which  the  defendant  has  intruded 
with  two  covered  doorways  leading  into  the  building.  The  point 
which  she  marks  is  upon  this  sidewalk,  and  there  is  no  evidence  to 
show  that  it  is  not^  what  it  appears  to  be,  an  integral  part  of  the 
highway.  But,  whether  this  was  so  or  not,  it  is  entirely  obvious  that 
the  accident  was  not  one  "arising  out  of  and  in  the  course  of"  her  em- 
ployment. She  was  performing  no  service  for  the  employer.  She  was 
on  her  way  to  such  employment,  and  she  turned  to  ask  her  husband  a 
question  relating  to  herself,  and  while  so  turning  she  met  with  such 
an  accident  as  might  happen  to  any  one  of  us.  It  had  no  relation  to  the 
employment. 

There  is  evidence  that  she  arrived  at  7  o'clock  in  the  morning  at  the 
point  of  the  accident,  but  there  is  no  evidence  that  the  employment 
started  at  that  hour,  and,  if  it  did,  she  had  not  entered  upon  such  em- 
ployment. It  seems  to  me  that  the  record  is  barren  of  any  evidence  to 
show  that  this  accident  happened  in  connection  with  any  employment. 
The  claimant  met  with  an  accident  on  the  street,  while  on  her  way  to 
her  employment,  we  may  assume ;  but  she  was  not  engaged  in  the  em- 
ployment at  the  time.  She  had  not  reached  a  point  where  her  employ- 
ment began,  and,  so  far  as  appears,  where  the  employer  was  in  any 
degree  responsible  for  the  happening  of  the  accident,  even  under  the 
liberal  rules  of  the  Workmen's  Compensation  Law  (ConsoL  Laws,  c. 
67).  The  accident  must  be  one  "arising  out  of  and  in  the  course  of 
the  employment."  The  provisions  of  the  statute  are  conjunctive,  and 
both  must  concur.  An  accident  on  the  way  to  work,  and  before  the 
emplo3nnent  has  commenced,  which  is  in  no  manner  due  to  anything 
connected  with  the  operation  or  maintenance  of  the  plant,  or  the  place 
in  which  the  industry  is  carried  on,  is  not  within  the  letter  or  the  spirit 
of  the  statute. 

The  award  appealed  from  should  be  reversed. 
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LAURITZEN  v.  TERBY  &  ITENCH  CO^  Ine^  et  ai 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  18,  1920.) 


Master  and  servant  ^=»386(4)— Lump  som  eompensatioii  award  to  widow, 
with  daughter,  for  purcliase  of  farm,  not  witldn  power  ctf  Industrial  Com^ 
mission. 

The  State  Industrial  Commission  did  not  act  within  its  powers  under 
the  Workmen's  Compensation  Law  in  directing  that  two  awards  of  com- 
pensation made  to  the  widow  and  daughter  of  the  deceased  employee  be 
commuted  and  paid  in  a  lump  sum  aggregating  $5,258.85,  the  widow  being 
about  40  years  of  age,  of  no  financial  experience,  earning  only  some  $10  a 
week  doing  scrubbing  and  washing,  while  her  daughter,  a  girl  of  14 
years,  was  in  delicate  health ;  the  avowed  purpose  for  which  the  lump  sum 
award  was  asked  being  that  the  widow  might  purchase  a  farm  in  Iowa. 

Cochrane  and  Henry  T.  Kellogg,  JJ.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  for  compensation  under  the  Workmen's 
Compensation  Law,  made  by  Mrs.  Hedwig  Lauritzen  for  death  of 
her  husband,  Edward  Lauritzen,  employee,  against  the  Terry  &  Tench 
Company,  Incorporated,  employer,  and  the  United  States  Fidelity  & 
Guaranty  Company,  insurance  carrier.  From  awards  of  the  State 
Industrial  Commission  to  the  widow  and  her  daughter,  and  from  an 
order  directing  payment  of  a  lump  sum,  the  employer  and  insurance 
carrier  appeal.  Award  reversed,  and  periodical  pa3rments  ordered  re- 
sumed. 

Argued  before  JOHN  M.  KELLOGG,  P.  T.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

William  Warren  Dimmick,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  respondents. 

WOODWARD,  J.  The  question  inyolved  in  this  case  is  whether 
the  State  Industrial  Commission  has  acted  within  its  powers  in  direct- 
ing the  commutation  of  the  awards  to  a  widow  and  her  infant;  daughter 
and  the  pa)mient  of  a  lump  sum.  There  is  no  dispute  that  Edward 
Lauritzen,  aged  45  years,  suffered  injuries  on  the  17th  of  January, 
1917,  resulting  in  his  death,  while  in  the  employ  of  the  Terry  &  Tendi 
Company,  Incorporated,  of  New  York  City,  and  that  his  average  earn- 
ings per  day  were  $5.50.  There  is  no  question  as  to  the  amount  of  the 
award,  but  the  appellants  do  insist  that  the  State  Industrial  Commis- 
sion erred  in  its  order  directing  that  the  two  awards,  made  to  the 
widow  and  daughter  of  the  decedent,  be  commuted  and  paid  in  a 
lump  sum  aggregating  $5,258.85. 

Section  25  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  c. 
67)  provides  that — 

"Compensation  dnder  the  provisions  of  this  chapter  shall  be  payable  peri- 
odically by  the  employer,  in  accordance  with  the  method  of  payment  of  the 
wages  of  the  employee  at  the  time  of  his  injury  or  death,  and  shall  be  so  pro- 
vided for  in  any  award;  but  the  commission  may  determine  that  any  pay- 
ments may  be  made  monthly  or  at  any  other  period,  as  It  may  deem  advisable." 

^ss>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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And  it  was  obviously  the  intelligent  purpose  of  the  Legislature  to 
continue  the  wage  income  as  nearly  uniform  as  the  provisions  of  the 
law  would  permit  after  the  injury  or  death  of  the  employee.  Prior  to 
the  award  herein,  this  section,  so  far  as  material,  had  been  amended  by 
chapter  629  of  Laws  1919,  and  the  phraseology  slightly  changed,  but  in 
substance  it  remained  the  same.  "The  evident  purpose  of  the  provi- 
sions or  section  25  regulating  the  times  of  payment  of  compensation, 
was  not  only  for  the  convenience  of  the  employees  and  dependents  by 
requiring  the  payments  to  be  in  general  made  with  the  usual  frequency 
of  the  payment  of  wages,"  say  the  court  in  Spaduccino  v.  Hayes  &  Co., 
180  App.  Div.  37,  167  N.  Y.  Supp.  483,  "but  also  to  guard  against 
the  liability  of  unfortunate  or  improvident  employees  or  dependents  be- 
coming charges  upon  public  charity,"  and  in  the  case  cited  it  was  held 
that  the  State  Industrial  Commission  had  the  power  to  rescind  a  lump 
sum  award  and  restore  the  periodical  payments,  under  the  provisions 
of  section  74  of  the  Workmen's  Compensation  Law,  giving  continued 
jurisdiction  of  each  particular  case,  and  authorizing  the  commission  to 
make  such  modifications  or  changes  from  time  to  time  as  in  its  opinion 
might  be  just.  This  section  (74),  in  connection  with  section  22,  clearly 
indicates  the  purpose  of  the  Legislature  to  keep  the  whole  matter  of 
compensation  within  the  jurisdiction  of  the  commission,  and  we  should 
not  make  any  strained  construction  of  the  statute  to  permit  of  the  pay- 
ment of  a  lump  sum  to  a  widow  for  the  purpose  of  permitting  her  to 
engage  in  an  alleged  farming  proposition  outside  of  the  jurisdiction  of 
the  commission. 

The  claimant  here  has  asked,  and  has  been  awarded,  a  lump  sum 
in  excess  of  $5,000  for  the  avowed  purpose  of  purchasing  a  farm  in 
Iowa,  and  one  of  the  commissioners  has  expressed  the  opinion  that  no 
better  investment  could  be  made,  although  the  record  now  before  us  is 
utterly  barren  of  any  evidence  to  support  such  a  conclusion,  and,  so 
far  as  we  may  know  from  anything  in  the  record,  the  permission 
granted  might  as  well  have  been  made  for  the  purchase  of  "castles  in 
Spain"  or  municipal  milk  plants  in  Mars.  The  provision  of  the  statute 
under  which  this  lump  sum  award  is  assumed  to  be  made,  and  which 
is  a  part  of  section  25,  is  that  the  "commission,  whenever  it  shall  so 
deem  advisable,  may  commute  such  periodical  pa)mients  to  one  or  more 
lump  sum  pa3mients  to  the  injured  employee,  or,  in  case  of  death,  his 
dependents,  provided  the  same  shall  be  in  the  interest  of  justice" ;  and 
we  are  to  determine  whether  the  commission,  without  any  evidence  to 
support  its  conclusion,  may  defeat  the  primary  object  of  the  statute  and 
work  an  injustice  upon  the  insurance  carrier,  such  as  is  indicated  by 
the  discussion  in  Sperduto  v.  New  York  City  Interborough  R.  Co.,  186 
App.  Div.  145,  151,  173  N.  Y.  Supp.  834. 

In  the  first  place,  there  is  no  assurance  that  the  claimant  will,  if  she 
reduces  the  award  to  possession,  purchase  a  farm  in  Iowa.  In  the 
second- place,  while  it  may  be  accepted  as  a  truism  that  the  purchase  of 
a  farm  in  Iowa  would  be  a  good  investment  in  the  abstract,  there  is 
nothing  to  justify  the  assumption  that  every  purchase  of  a  farm  in 
Iowa  would  prove  profitable  or  desirable.  The  claimant  appears  to  be 
a  woman  who  is  earning  now  less  than  $10  per  week  washing  and 
scrubbing,  which  suggests  the  thought  that  she  is  not  making  the  most 
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of  her  opportunities,  that  she  is  lacking  in  the  business  faculty  of 
getting  the  best  price  for  her  labor  which  the  market  will  stand,  or  that 
she  is  a  very  poor  washer  and  scrubber.  If  we  may  travel  afield 
with  the  same  assurance  of  the  learned  commissioner,  who  thinks 
the  purchase  of  a  farm  in  Iowa  is  the  best  kind  of  an  investment,  we 
will  find  that  Iowa  is  a  com  and  hog  raising  state;  that  this  is  its 
chief  industry.  We  will  find,  also,  that  land  which  raises  corn  in 
profitable  quantities  in  Iowa  in  these  days  is  worth  in  the  market  from 
$300  to  $400  per  acre.  If  we  accept  the  lower  figure,  and  assume  the 
available  sum  at  $6,000,  we  find  that  this  claimant  might  purchase 
20  acres  of  Iowa  farm  land,  without  buildings  or  equipments  of  any 
kind,  while  it  is  well  known  that  profitable  farming  in  Iowa  requires 
a  large  acreage  and  •  a  machinery  equipment  equal  to  that  of  many 
small  factories  and  a  capital  which  enables  the  farmer  to  handle  his 
output  to  advantage.  If  any  one  asserts  that  this  is  a  good  investment 
for  a  woman  of  ^  years  of  'age  with  a  delicate  daughter  of  14  years 
of  age  on  her  hands  to  support,  he  is  stronger  on  assertion  than  he  is 
upon  knowledge  of  conditions  which  prevail  in  the  Middle  West  in 
these  days.  But  20  acres  are  not  available  in  Iowa.*  They  are  held 
in  large  parcels  and  cultivated  at  wholesale,  and  you  probably  could 
not  find  a  20-acre  farm  in  the  state  of  Iowa  of  any  practical  value 
which  could  be  purchased  at  any  price  within  reason. 

But,  beyond  this,  and  assuming  that  such  a  farm  might  be  found, 
who  is  to  know  that  these  alleged  brothers-in-law  would  give  her  sound 
advice,  and  that  the  proposed  venture  will  not  in  the  end  leave  her  to 
come  back  into  the  state  of  New  York  to  become  a  charge  upon  the 
community?  Such  things  have  happened,  and  this  woman  in  her  tes- 
timony displays  no  such  knowledge  of  business  affairs  as  justifies  any 
one  in  intrusting  her  with  more  than  $5,000  in  money  outside  the  juris- 
diction of  the  state  of  New  York  and  its  Industrial  Commission. 
Perhaps  at  no  time  in  the  history  of  the  country  have  there  been  so 
many  "get-rich-quick"  schemes  to  lure  the  inexperienced  into  futile 
investments,  and  the  policy  of  the  Workmen's  Compensation  Law 
and  every  consideration  of  the  welfare  of  this  woman,  as  well  as  the 
justice  which  belongs  to  the  insurance  carrier,  demands  that  this  lump 
sum  award  should  be  reversed,  and  that  the  claimant  should  be  paid 
the  compensation  which  the  law  contemplated  should  be  paid  under 
such  circumstances.  The  discussion  of  this  court  in  the  recent  cases  of 
Adams  v.  N.  Y.,  O.  &  W.  R.  Co.,  175  App,  Div.  714,  161  N.  Y.  Supp. 
919,  and  Sperduto  v.  New  York  City  Interborough  R.  Co,  186  App. 
Div.  145,  173  N.  Y.  Supp.  834,  and  of  the  Court  of  Appeals  in  affirm- 
ing Adams  v.  N.  Y.,  O.  &  W.  R.  Co.,  220  N.  Y.  579,  114  N.  E.  1046, 
all  lead  to  the  reversal  of  this  award  and  the  substitution  of  the  pe- 
riodical payments  which  it  attempts  to  supersede*  There  must  be 
special  facts  and  circumstances  to  justify  an  exception  to  the  specific 
rule  laid  down  in  section  25  of  the  Workmen's  Compensation  Law,  and 
generally  the  fund  which  is  provided  for  promoting  the  comfort  and 
safety  of  citizens  of  the  state  of  New  York  should  not  be  gathered  into 
a  lump  sum  and  sent  into  a  remote  jurisdiction  to  gratify  some  passing 
fancy  of  the  claimant.  The  experience  of  those  who  have  come  into 
the  possession  of  insurance  funds  does  not  justify  the  lump  sum  system 
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except  under  very  special  circumstances,  and  the  radical  innovation  in 
our'  industrial  system  growing  out  of  the  adoption  of  the  Workmen's 
Compensation  Law  can  only  be  justified  by  a  prudent  care  over  those 
whose  daily  wants  were  proposed  to  be  cared  for  in  the  event  of  death 
of  the  breadwinner.  The  condition  precedent  to  a  lump  stun  award 
is  that  justice  shall  be  done,  and  this  involves  actual  knowledge,  so 
far  as  prudence  and  foresight  can  go,  of  facts  and  circumstances  which 
justify  a  deviation  from  the  primary  spirit  of  the  law. 

The  award  should  be  reversed  and  the  periodical  payments  should 
he  resumed.  All  concur,  except  COCHRANE  and  HENRY  T.  KEIr 
LOGG,  JJ.,  who  dissent  on  the  authority  of  Dodd  v.  461  Eighth 
Avenue  Co.,  Inc.,  227  N.  Y.  597,  125  N.  E.  916. 


(193  App.  Div.  520) 

WOOD  V.  PAPAW  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  10,  1920.) 

M^«ter  and  servant  <S==>371— Injan'  to  fruit  store  employ^  held  not  incidental 
to  employer's  principal  business,  witliln  Compensation  Act. 

Where  proprietor  of  meat  market  carried  on  during  the  summer,  a 
fruit  store  in  a  separate  building  not  adjoining  the  meat  marlcet,  serv- 
ices of  an  employ^,  employed  to  work  in  the  fruit  store  until  the  close 
thereof  in  the  fall  or  sooner,  held  not  incidental  to  the  meat  business,  so 
as  to  entitle  the  employ^  to  compensation  under  the  Workmen's  Ck)mpen- 
satlon  Act  for  Injuries  sustained  while  working  in  the  store. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Lila  Wood  under  the  Workmen's  Compensation  Act 
to  obtain  compensation  for  personal  injuries,  opposed  by  A.  T.  Papaw, 
the  employer,  and  the  Travelers'  Insurance  Company,  the  insurance 
carrier.  From  an  award  of  compensation,  the  employer  and  insurance 
carrier  appeal.    Award  reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Benjamin  C.  L'oder,  of  New  York  City  (E.  C.  Sherwood  and  Wil- 
liam B.  Davis,  both  of  New  York  City,  on  the  brief),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  respondents. 

JOHN  M.  KELLOGG,  P.  J.  The  employer  carried  on  a  meat  mar- 
ket at  Lake  Placid,  at  which  he  sold  fruit,  which  was  carried  on  by 
himself  and  two  employes.  'During  the  summer  months  he  carried  on 
a  fruit  store  in  a  separate  building  not  adjoining  the  meat  market.  His 
wife  and  the  injured  employe  attended  to  the  business.  The  employe 
had  never  worked  in  the  meat  market,  but  was  employed  June  28th 
to  work  in  the  fruit  store,  and  her  emplojmient  would  terminate  at  the 
close  of  the  store  in  the  fall,  or  sooner.  It  was  not  the  intention  that 
she  should  perform  any  service  in  or  about  the  meat  market.  She 
sustained  the  injury  while  at  work  in  the  fruit  store.  The  commission 
has  found  that  the  principal  business  of  the  employer  was  carrying 
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on  the  meat  market,  and  that  the  fruit  store  was  merely  incidental  to 
it,  and  that  the  claimant  is  within  the  act  (Consol.  Laws,  c.  67). 

There  is  no  evidence  which  justifies  the  conclusion  that  the  claimant 
was  employed  in  or  about  the  meat  market;  the  fruit  store  was  so 
separated  from  it,  and  so  far  an  independent  business,  that  it  cannot 
be  said  that  the  services  of  the  claimant  were  merely  incidental  to  the 
meat  business. 

In  July,  1920,  in  the  Matter  of  Sabatelli  v.  De  Robertis,  192  App. 
Div.  873,  183  N.  Y.  Supp.  796,  where  the  employer  carried  on  a  liquor 
saloon,  and  an  ice  cream  business  in  an  adjoining  store,  the  facts  were 
similar  to  the  situation  here.  There  a  person  who  was  a  customer  of 
each  store  was  arrested,  and  the  employer  directed  the  employe  to  go 
with  him  to  the  police  headquarters  aiid  attend  to  his  bail,  and  the  in- 
jury was  sustained  while  he  was  at  the  headquarters  giving  the  bail. 
It  was  held  that  the  injury  did  not  arise  out  of  and  in  the  course  of 
the  employment.  While  this  case  is  not  in  all  respects  like  the  Sabatelli 
Case,  it  seems  to  fall  within  the  rule. 

The  award  should  therefore  be  reversed,  and  the  claim  dismissed. 
All  concur. 


(193  App.  Dlv.  923) 

Petition  of  CROWELL  et  aL 

Appeal  of  FLETCHER  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July,  1920.) 

Drains  <S=»79— Imposing  equal  rate  of  assessment  on  properties  not  equally 
benefited  held  erroneous. 

Imposing  an  equal  rate  of  assessment  on  properties  not  equally  bene- 
fited, In  a  proceeding  for  the  drainage  of  swan^p  lands,  was  erroneous, 
and  in  viclatlon  of  Drainage  Law,  (  30. 

In  the  matter  of  the  petition  of  Benjamin  F.  Crowell  and  others,  for 
the  drainage  of  certain  swamp  lands  in  the  town  of  Barre.  Dora  M. 
Fletcher  and  another  appeal.    Reversed,  with  directions. 

PER  CURIAM.  Order  appealed  from  reversed,  assessment  set 
aside,  commissioners  discharged,  and  reassessment  directed  to  be  had 
before  new  commissioners,  to  be  appointed  by  the  County  Court,  with 
costs  to  the  appellants  to  abide  the  final  award  of  costs.  Held,  that  the 
method  of  assessment  adopted  in  imposing  an  equal  rate  of  assessment 
on  properties  not  equally  benefited  was  erroneous,  and  in  violation  of 
section  30  of  the  Drainage  Law  (Consol.  Laws,  c.  15).  This  is  without 
passing  on  the  qualification  of  the  commissi<Miers. 
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CALLANAN  et  aL  V.  STATE. 

(Conrt  of  Claims  of  New  York.    November  6,  1020.) 

L  States  <&»184— Statute  aathorizing  Court  of  Claims  to  bear  daims  of  eon- 
tractors  construed. 

Laws  1918,  c.  607,  giving  Court  of  Claims  authority  to  hear,  audit,  and 
determine  claims  arising  in  the  perfor^iance  of  public  contracts  by  rea- 
son of  statutory  provisions  enacted  subsequent  to  the  signing  of  such 
contracts,  did  not  merely  confer  upon  claimants  the  right  to  present  their 
claim  to  the  Court  of  Claims,  and  did  not,  on  the  other  hand,  make  al- 
lowance of  claim  mandatory,  but  authorized  the  court  to  hear,  audit,  and 
determine  claims  of  public  contractors  for  damages  sustained  by  rea- 
son of  enactment  of  statute  subsequent  to  execution  of  contract  with 
power  to  waive  legal  defenses  and  technical  formalities  as  to  filing,  and 
to  render  judgment  in  accordance  with  the  principles  of  equity  ajgd 
natural  Justice. 

2.  States  <S=»119— Allowance  of  dalm  as  moral  oUigation  hdld  not  a  gift» 
in  contravention  of  Constitution. 

Laws  1918,  c.  007,  authorizing  Court  of  Claims  to  hear,  audit,  and 
determine  claims  arising  in  performance  of  public  contract  by  reason  of 
statutory  provisions  enacted  subsequent  to  the  signing  of  the  contract, 
held  not  in  contravention  of  Const,  art.  8,  §  9,  prohibiting  state  from 
making  gift  of  money  to  a  corporation,  since  the  Legislature  may  recog- 
nize moral  and  equitable  obligations  of  the  state  to  the  extent  of  referring 
them  to  Court  of  Claims  for  examination,  audit,  and  determination,  to 
be  allowed  on  proof  of  facts  establishing  a  moral  and  equitable  ground 
for  recovery. 

8.  States  <&=»184 — ^Premium  for  compensation  Insurance  obtained  by  con- 
tractors under  Worloneo's  Comiiensation  Law  not  recoverable  from  state. 

Public  contractors,  who  during  performance  of  a  contract  by  reason 
of  the  enactment  of  the  Workmen's  Compensation  Law,  re-enacted  in 
Laws  1914,  c.  41,  obtained  compensation  insurance,  were  not  entitled  to 
recover  the  premium  as  a  moral  obligation  under  Laws  1918,  c.  007, 
authorizing  Court  of  Claims  to  determhie  claims  arising  during  per- 
formance of  a  public  contract  by  reason  of  enactment  of  statute  subse- 
quent to  execution  of  contract,  whereby  claimants  were  damaged  to  an 
extent  not  reasonably  to  be  anticipated,  since  employers  were  accustomed 
to  procure  liability  insurance  prior  to  enactment  of  such  law  and  the" 
compensation  insurance  was  of  more  benefit  to  them  than  such  liability 
insurance. 

4.  Master  and  servant  ^=>348— Workmen's  Compensation  Law  for  benefit 
of  employer  and  employ^. 

Workmen's  Compensation  Law,  re-enacted  by  Laws  1914,  c.  41,  is  for 
the  protection  of  the  employer  as  well  as  employ^. 

Claim  by  Michael  J.  Callanan  and  another  against  the  State  of  New 
York.    Claim  dismissed. 

Aiiisworth,  Carlisle  &  Sullivan,  of  Albany,  for  claimants. 
Henry  C.  Henderson,  Dep.  Atty.  Gen.,  for  the  State. 

SMITH,  J.  This  claim  has  been  filed  pursuant  to  the  provisions 
of  chapter  607,  Laws  of  1918.  This  act  is  entitled  "An  act  authorizing 
the  Court  of  Claims  to  hear  certain  claims."  It  consists  of  but  two  sec- 
tions, the  second  of  which  provides  that  the  act  shall  take  effect  im- 
mediately, and  the  first  section  reads  as  follows : 
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''Section  1.  Notwithstancllxig  any  provisions  of  section  264  of  the  Code  of 
Civil  Procedure  to  the  contrary,  the  Court  of  Claims  is  hereby  authorized  to 
hear,  audit  and  determine  any  and  all  claims  arising  in  or  during  the  per- 
formance of  ally  public  contract  or  contracts  for  the  construction  of  a  public 
work  or  works  to  which  the  state  or  any  department  or  duly  authorized 
commission  thereof  is  a  party,  by  reason  of  the  fact  that  during  the  per- 
formance thereof  statutory  provisions  were  enacted  subsequent  to  the  sign- 
ing of  such  contract  or  contracts  and  the  claimant  was  thereby  damaged 
to  an  extenf  not  reasonably  to  be  anticipated  when  such  contract  or  con- 
tracts were  made.  No  such  claim  shall  be  heard,  audited  or  determined  un- 
less it  shall  have  been  filed  with  the  Court  of  Claims  within  six  months 
after  the  date  on  which  this  act  shall  take  effect" 

Claimants  were  contractors,  and  as  assignees  of  a  contract,  entered 
into  in  September,  1913,  between  their  assignor  and  the  state  of  New 
York,  acting  through  its  highway  department,  constructed  a  state 
highway  or  section  thereof  in  the  county  of  Washington  known  as 
Granville  Village  Highway  No.  5405.  The  assignment  of  this  contract 
to  claimants  was-  accomplished  on  the  5th  day  of  October,  1913.  The 
work  provided  for  by  said  contract  was  performed  by  claimants  and 
accepted  by  the  state  on  or  about  October  29,  1914, 
.  During  the  period  of  the  performance  of  said  contract,  and  on  De- 
cember 16,  1913,  the  Workmen's  Compensation  Law  was. enacted  by 
the  Legislature  (chapter  816  of  tfie  Laws  of  1913),  which  statute  was 
re-enacted  on  March  16,  1914,  being  chapter  41  of  the  Laws  of  1914, 
by  its  terms  taking  effect  on  July  1,  1914.  The  provisions  of  thi§ 
statute  applied  to  these  claimants  in  the  work  of  performing  this  con- 
tract, and  because  of  its  provisions,  on  January  19,  1915,  claimants  ex- 
pended $96.44,  being  the  premium  on  compensation  insurance  procured 
by  claimants  for  the  period  from  June  30,  1914,  to  October  24,  1914, 
which  amount  claimants  seek  to  recover  from  the  state,  claiming  that 
they  were  compelled  to  pay  the  same  by  reason  of  the  enactment  of 
the  Workmen's  Compensation  Law,  but  for  which  it  would  not  have 
been  compelled  to  incur  this  expense. 

The  learned  Attorney  General  contends  that  claimants  cannot  re- 
cover for  three  reasons:  (1)  That  before  the  enactment  of  chapter 
607,  Laws  of  1918,  no  valid  claim  against  the  state  of  New  York 
would  arise  out  of  such  a  state  of  facts  as  claimants  have  alleged  and 
proved;  (2)  that  chapter  607,  Laws  of  1918,  conferred  no  new  right 
upon  claimant^,  except  the  right  to  present  their  claim  to  the  Court  of 
Claims,  and  created  no  new  obligation  against  the  state;  and  (3)  that 
if  the  act  of  1918  should  be  construed  as  giving  rise  to  a  valid  claim 
against  the  state  upon  the  facts  alleged  and  proved,  the  act  is  in  con- 
travention of  section  9  of  article  8  of  the  state  Constitution,  because 
it  is  contended  the  allowance  of  such  a  claim  upon  such  a  state  of 
facts  would  amount  to  the  giving  of  the  money  of  the  stafe  to  and  in 
aid  of  the  claimants. 

[1]  As  to  the  first  objection,  it  may  be  said  that  claimants  do  not 
urge  that  they  would  be  entitled  to  recover  herein  withQut  the  bene- 
fit of  the  provisions  of  chapter  607,  Laws  of  1918,  but  urge  that  the 
ettect  of  that  statute  was  to  give  validity  to  the  claim  and  to  require 
this  court  to  allow  it  and  by  its  judgment  to  establish  it.  I  think  the 
act  of  1918  goes  farther  than  is  contended  for  by  the  learned  Attorney 
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General,  but  yet  not  so  far  as  contended  for  by  claimants.  The  mean- 
ing of  the  statute,  as  I  read  it,  is  to  authorize  the  court  to  hear,  audit, 
and  determine  claims  such  as  this,  to  waive  legal  defenses  and  tech- 
nical formalities  as  to  filing,  and  to  authorize  the  court  to  render  judg- 
ment in  accordance  with  principles  of  equity  and  natural  justice. 
Such  was  held  to  be  the  meaning  of  the  statute  construed  in  Munro  v. 
State,  223  N.  Y.  208,  119  N.  E.  444,  and  I  see  no  essential  difference 
between  the  terms  of  the  statute  there  construed  and  the  one  here  be- 
ing considered. 

[2]  So  construed,  the  act  of  1918  is  not  in  contravention  of  section 
9  of  article  8  of  the  Constitution,  for  it  now  seems  to  be  the  settled 
law  of  the  state  that  the  Legislature  may  by  appropriate  enactments 
recognize  the  moral  and  equitable  obligation  of  the  state  to  the  extent 
of  referring  them  to  this  court  for  examination,  audit,  and  determina- 
tion, followed  by  allowance  if  the  facts  proven  on  the  trial  establish  a 
moral  and  equitable  ground  for  recovery.  Such  moral  and  equitable 
ground  for  recovery  having  been  established  on  the  trial  and  adjudged 
by  the  court,  the  payment  of  state  moneys  in  discharge  of  such  an  ob- 
ligation is  not  a  gift  of  public  moneys,  but  the  payment  of  a  just  in- 
debtedness. Board  of  Supervisors  of  the  County  of  Cayuga  v.  State, 
153  N.  Y.  279,  47  N.  E.  288 ;  Cole  v.  State,  102  N.  Y.  48,  6  N.  E.  277 ; 
O'Hara  v.  State,  112  N.  Y.  146,  19  N.  E.  659,  2  L.  R.  A.  603,  8  Am. 
St.  Rep.  726;  Wheeler  v.  State,  190  N.  Y.  406,  83  N.  E.  54,  123  Am. 
St.  Rep.  555;  Lehigh  Valley  R.  R.  Co.  v.  Canal  Board,  204  N.  Y. 
471,  97  N.  E.  964,  Ann.  Cas.  1913C,  1228;  Munro  v.  State,  223  N.  Y. 
208,  119  N.  E.  444. 

The  act,  however,  does  not  go  to  the  extent  of  making  an  award  in 
claimants'  favor  mandatory.  The  duty  of  the  court  under  this  statute 
is  to  hear  the  evidence  and  determine  whether  it  establishes  a  moral 
obligation  in  claimants'  favor  and  against  the  state.  Munro  v.  State, 
supra. 

[3]  I  think  no  such  moral  obligation  is  established  by  the  facts  of 
this  case.  It  is  true  that  claimants  have  expended  a  small  amount  for 
compensation  insurance  by  reason  of  the  enactment  by  the  Legislature 
of  the  Workmen's  Compensation  Law,  and  that  before  the  enactment 
of  that  law  claimants  were  under  no  legal  obligation  to  make  such  ex- 
penditure. However,  it  is  common  knowledge  that,  before  the  enact- 
ment of  the  Workmen's  Compensation  Law,  contractors  in  tlie  per- 
formance of  large  public  and  private  contracts  were  accustomed  to 
procure  employers'  liability  insurance  to  protect  themselves  against 
the  results  of  actions  brought  to  recover  damages  for  injuries  to  their 
workmen  caused  by  accidents  occurring  in  the  course  of  the  perform- 
ance of  their  contract,  and  workmen's  compensation  insurance,  as  a 
matter  of  common  practice,  takes  the  place  of  the  employers'  liability 
insurance,  but  results  in  benefits  more  far-reaching  and  important 
to  the  employer  than  did  the  liability  insurance. 

[4]  While  it  has  been  said  that  the  Workmen's  Compensation  Law 
was  passed  "as  a  means  of  protecting  workingmen  and  their  depend- 
ents from  want  in  case  of  injury  when  engaged  in  certain  specified 
hazardous  employments,  and  that  it  was  the  intention  of  the  Legisla* 
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ture  to  secure  such  injured  workmen  and  their  dependents  from  becom- 
ing objects  of  charity"  (Post  v.  Burger,  216  N.  Y.  544,  111  N.  E.  351, 
Ann.  Cas.  1916B,  158),  it  was  not  enacted  for  the  sole  benefit  of  the 
employe,  but  to  protect  both  employer  and  employes.  As  was  said 
by  Miller,  J.,  in  Matter  of  Jensen  v.  Southern  Pacific  Co.,  215  N.  Y. 
514,  524, 109  N.  E.  600,  L.  R.  A.  1916A,  403,  Ann.  Cas.  1916B,  276 : 

"The  act  protects  both  employer  and  employ^ — ^the  former  from  wasteful 
suits  and  extrayagant  verdicts;  the  latter  from  the  expense,  uncertainties, 
and  delays  of  litigation  in  all  cases,  and  from  the  certainty  of  defeat  if 
unable  to  establish  a  case  of  actionable  negligence." 

And  again  (215  N.  Y.  at  page  528,  109  N.  E.  at  page  604) : 
"This  subject  should  be  viewed  in  the  light  of  modem  conditions,  not  those 
under  which  the  conmion-law  doctrines  were  developed.  With  the  change 
in  industrial  conditions,  an  opinion  has  gradually  developed,  which  almost 
universally  favors  a  more  Just  and  economical  system  of  providing  compensa- 
tion for  accidental  injuries  to  employes  as  a  substitute  for  wastefill  and  pro- 
tracted damage  suits,  usually  unjust  in  their  results,  either  to  the  employer 
or  the  employ^,  and  sometimes  to  both.  Surely  it  is  competent  for  the  state, 
in  the  promotion  of  the  general  welfare,  to  require  both  employer  and 
employ^  to  yield  something  toward  the  establishment  of  a  principle  and  plan 
of  compensation  for  tiieir  mutual  protection  and  advantage." 

Can  it  be  said  that  there  is  justice  and  equity  in  reimbursing  contrac- 
tors upon  state  work  for  moneys  expended  by  them  for  compensation 
insurance  for  the  mutual  benefit  of  themselves  arid  their  laborers  dur- 
ing the  performance  ,of  a  contract  entered  into  prior  to  the  enactment 
of  the  Workmen's  Compensation  Law,  while  all  other  employers  of 
labor  in  exactly  similar  situations  have  no  such  recourse  or  remedy? 
I  cannot  so  conclude. 

Claimants  have  not  been  damaged,  and  their  claim  must  fail.  It 
should  be  dismissed  upon  the  merits, 

ACKERSON,  P.  J.,  concurs. 


In  re  HITCHCOCK'S  WILL. 
In  re  FARLEY. 

(Surrogate's   Court,   Westchestei;   County.     Noveml>er   19,   1920.) 

Executors  and  administrators  (e=s>267-*On  unliquidated  claim  for  Ibgal  serv- 
ices,  interest  runs  only  from  date  of  referee^s  report. 

The  amount  of  a  claim  against  an  estate  for  legal  services  rendered 
deceased  not  being  capable  of  ascertainment  by  mere  computation,  it 
carries  interest  only  from  date  of  the  referee's  report. 

In  the  matter  of  the  voluntary  intermediate  judicial  settlement  of 
the  account  of  proceedings  of  Robert  E.  Farley,  executor,  and  the 
County  Trust  Company  of  White  Plains,  administrator  with  the 
will  annexed,  of  Clara  F.  Hitchcock,  deceased,  and  of  the  application 
of  said  Robert  E.  Farley  for  leave  to  resign  as  such  executor.  Hear- 
ing on  report  of  referee.    Report  modified  and  confirmed. 

See,  also,  176  App.  Div.  326,  160  N.  Y.  Supp.  1029. 

^=;»For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  DigesU  ft  Indexes 
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Robert  E.  Farley  and  William  L.  Rumsey,  both  of  White  Plains,  for 
William  I^.  Rumsey. 

CuUen  &  Dykman,  of  Brooklyn  (Mr.  Crolley,  of  cotmsel),  for  Brook- 
lyn Society  for  Prevention  of  Cruelty  to  Children. 

Ambrose  F.  McCabe,  of  New  York  City,  and  Mr.  Birmingham,  for 
White  Plains  Hospital. 

Geller,  Rolston  &  Horan,  of  New  York  City,  and  Frederick  R. 
Jeator,  for  administrator  with  the  will  annexed. 
^   White  &  Case,  for  Hitchcock  Memorial  Presb3rterian  Church. 

• 

SLATER,  S.  The  report  of  the  learned  referee  has  to  do  with  the 
claim  of  Messrs.  Farley  and  Rumsey,  attorneys  at  law,  which  is  al- 
lowed, with  interest  from  certain  dates  prior  to  the  death  of  the  de- 
cedent. The  report  is  confirmed,  with  the  following  modification, 
relating  to  the  question  of  allowance  of  interest: 

The  claim  presented  was  an  unliquidated  one  for  professional  serv- 
ices rendered  to  decedent  in  her  lifetime.  Debts  due  to  persons  hold- 
ing this  relation  to  a  debtor  are  subject  to  the  same  disabilities  as  those 
due  to  merchants,  physicians,  or  any  other  class.  Adams  v.  Fort  Plain 
Bank,  36  N.  Y,  255.  The  court  laid  down  the  principle  regarding  in- 
terest on  unliquidated  debts  in  Faber  v.  City  of  New  York,  222  N. 
Y.  255,  118  N.  E.  609,  when  it  said: 

"The  question  of  the  allowance  of  interest  on  unliquidated  damages  has 
been  a  difficult  one.  The  role  on  this  subject  has  been  in  evolution.  To-day 
*  *  *  it  may  be  said  that,  if  a  claim  for  damages  represents  a  pecuniary 
loss,  which  may  be  ascertained  with  reasonable  certainty  as  of  a  fixed  day, 
then  interest  is  allowed  from  that  day.  The  test  is  not  whether  the  demand 
is  liquidated.  Was  the  plaintiff  entitled  to  a  certain  sum?  Should  the  de- 
fendant hare  paid  it?  Gould  the  latter  have  determined  what  was  due, 
either  by  computations  alone  or  by  computation  in  connection  with  established 
market  values,  or  other  generally  recognized  standards?" 

The  amount  of  this  claim  was  not  capable  of  being  ascertained  by 
mere  computation,  and  consequently  it  shall  carry  interest  only  from 
the  date  of  the  referee's  report.  Smith  v.  Velie,  60  N.  Y.  106 ;  Gray 
v.  Central  Railroad,  157  N.  Y.  483,*  52  N.  E.  555;  Littell  v,  Ellison, 
17  N.  Y.  Supp.  294;^  Benedict  v.  Sliter,  82  Hun,  190,  at  page  197, 
31  N.  Y.  Supp.  413 ;  Matter  of  Hartman,  13  Misc.  Rep.  486^  35  N.  Y. 
Supp.  495;  Excelsior  Terra  Cotta  Co.  v.  Harde,  181  N.  Y.  11,  73  N. 
E.  494,  106  Am.  St.  Rep.  493;  Bleakley  v.  Sheridan,  115  App.  Div. 
657,  100  N.  Y.  Supp.  1029;  People  v.  Willcox,  207  N.  Y.  743,  101  N. 
E.  174;  affirming  judgment  153  App.  Div.  759,  138  N.  Y.  Supp.  1055; 
Hoisting  Machinery  Co.  v.  Federal  Terra  Cotta  Co.,  179  App,  Div. 
653,  167  N.  Y.  Supp.  85 ;  Dykman  v.  City  of  New  York,  183  App. 
Div.  859,  171  N.  Y.  Supp.  370. 

The  report  of  the  referee,  as  modified,  is  confirmed.  Let  decree  be 
entered. 

1  lleported  in  f uU  in  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  63  Hun,  624. 
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<113Mi8C.  Rep.  801) 

In  re  MEEK'S  ESTATE. 

(Surrogates'  CJourt,  New  York  County.    November  1,  1920.) 

i.  WlUs  <&=»807— €o6t8  of  DionumentB,  burial  plots,  ete.,  are  preferred  lega- 
dee,  which  do  not  abate. 

Costs  of  the  erection  of  monuments,  tbe  purchase  of  burial  plots,  and 
expenses  for  the  maintenance  and  care  of  graves,  are  In  the  same  class 
as  funeral  expenses,  being  preferred  legacies,  and  not  abating  with  gen- 
eral legacies. 

2.  Wills  <$=>807— Where  specified  sum  is  dfa-eeted  to  be  spent  for  monument, 

reasonableness  of  amount  not  to  be  considered. 

Where  there  is  a  positive  direction  for  the  expenditure  of  a  specified 
sum  for  the  erection  of  a  monument  and  the  care  of  the  cemetery  plot  of 
testatrix,  the  reasonableness  of  the  amount  of  the  expenditure  is  not 
to  be  considered  in  determining  whether  such  legacies  abate  on  a  defi- 
ciency In  assets;  only  where  the  will  is  silent  as  to  the  amount  to  be 
paid  for  funeral  expenses  will  the  surrogate,  in  his  discretion,  determine 
the  reasonableness  of  the  sum. 

3.  Wills  ^=»81!^— Legacies  of  proceeds  of  sale  of  property  H^edfic  and  do  not 

abate. 

Legacies  of  the  proceeds  of  the  sale  of  testatrix's  realty  and  of  her 
personal  property,  the  income  to  be  paid  over  to  an  individual  so  long  as 
he  shall  remain  unmarried,  etc.,  are  specific,  and  do  not  abate  with  gen- 
eral legacies  for  deficiency  of  general  assets  of  the  estate. 

I.  Wills  ^^812 — Specific  legacies  must  abate  ratably  for  deficiency  in  fund 
from  which  payable. 

Where  some  of  the  funds  out  of  which  specific  legades  are  to  be  paid  are 
insufficient  to  pay  all  such  legades  in  full,  they  must  abate  ratably  among 
themselves  to  the  extent  to  which  they  cannot  be  satisfied  in  full  from 
the  fund  from  which  payable. 

5.  Wills  €==>806 — ^Legacy  to  individual  payable  as  soon  as  possible  after  de- 

cease not  prefenred. 

A  legacy  of  $200  to  an  individual,  to  be  given  as  &oon  as  possible  after 
testatrix's  decease,  was  not  a  preferred  legacy. 

6.  Wills  #=»805— Expenses  chaiigeable  against  residuary,  general,  and  specific 

Iega4^ie6  in  order. 

The  expenses  of  administration,  commissions,  etc.,  are  chargeable,  first 
against  residuary  legades,  then  against  general  legacies,  and,  if  there  is 
still  a  defidency,  then  against  specific  or  demonstrative  legacies. 

In  the  matter  of  the  estate  of  Mary  I.  Meek.  On  accounting  by 
the  executor.  Decree  to  be  submitted  in  accordance  with  the  opinion 
and  settling  the  account. 

Miller,  King,  Lane  &  Traflford,  of  New  York  City,  for  executor. 

Calmer,  Ledyard  &  Milburn,  of  New  York  City  (Arthur  Delafield 
Smith,  of  New  York  City,  of  counsel),  for  Greenwood  Cemetery. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Walter  B. 
Caughlan,  of  New  York  City,  of  counsel),  for  Bellevue  Hospital  and 
Home  for  the  Aged. 

Emmet,  Marvin  &  Roosevelt,  of  New  York  City,  for  Home  for  In- 
curables. 

Antonacchio  &  Rubino,  of  New  York  City,  for  petitioner,  Rosa 
Rossi, 

^s»For  otber  caMs  see  same  topic  &  KEY-NT7MBBR  in  all  Key-Numbered  Digests  &  Indexes 
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Gordon,  Weed  &  Young,  of  New  York  City  (Richmond  Weed,  of 
New  York  City,  of  counsel),  for  Home  for  Old  Men  and  Aged 
Couples. 

Wilson  M.  Powell,  of  New  York  City,  for  Society  of  the  New  York 
Hospital. 

De  Forest  Bros.,  of  New  York  City,  for  New  York  Infirmary  for 
Women  and  Children  and  Presbyterian  Home  for  Aged  Women  in  the 
City  of  New  York. 

Matthew  C.  Fleming,  of  New  York  City,  for  American  Female 
Guardian  Society  and  Home  for  the  Friendless. 

Frederic  de  P.  Foster,  of  New  York  City,  for  Society  for  the  Re- 
lief of  the  Destitute  Blind,  etc. 

William  G.  De  Witt,  of  New  York  City,  for  Orphans  Home  and 
Asylum  of  the  Protestant  Episcopal  Church  in  New  York. 

Satterlee,  Canfield  &  Stone,  of  New  York  City,  for  State  Charities 
Aid  Association. 

Cadwalader,  Wickersham  &  Taf t,  of  New  York  City,  for  the  N.  Y. 
A.  I.  C.  P. 

Roosevelt  &  Kobbe,  of  New  York  City,  for  Roosevelt  Hospital. 

COHAIyAN,  S.  This  is  an  executor's  accounting,  in  which  a  con- 
struction of  the  last  will  and  testament  is  asked. 

The  will  bequeaths  certain  general  legacies  and  then  divides  the  es- 
tate into  three  separate  and  distinct  funds.  By  paragraph  7  of  the 
will  the  executor  is  directed  to  sell  the  real  estate,  except  the  prop- 
erty No.  236  West  Twenty-Sixth  street.  New  York  City,  and  out  of 
the  proceeds  of  this  sale  to  pay  seven  bequests  to  charitable  institu- 
tions, amounting  to  $5,000  each.  Pursuant  to  this  direction  the  prop- 
erty has  been  sold.  By  the  fifteenth  paragraph  of  the  will  the  premises 
No.  236  West  Twenty-Sixth  street  are  given  to  the  executors,  in  trust 
to  pay  over  the  income  to  Warren  K.  Croflford,  so  long  as  he  shall 
remain  unmarried,  and  upon  his  marriage  or  death  the  executor  is 
directed  to  immediately  sell  the  premises  and  pay  legacies  to  six  char- 
itable institutions  of  $3,000  each.  The  cestui  que  trust  having  died, 
the  premises  were  sold  in  accordance  with  the  directions  contained  in 
the  will.  By  the  sixth  subdivision  of  paragraph  15  of  the  will  the 
executor  and  trustee  is  directed  to  sell  tfie  jewelry,  silverware,  china, 
household  goods,  etc.,  and  to  divide  the  proceeds  equally  between  two 
specified  charities.  By  the  second  paragraph  of  the  will  the  testa- 
trix has  directed  the  erection  of  an  expensive  monument  upon  her 
cemetery  plot  in  Greenwood  Ceipetery.  By  the  third  paragraph  of 
the  will  she  has  given  to  Greenwood  Cemetery  in  trust  a  large  sum 
of  money  for  the  perpetual  care,  maintenance,  and  upkeep  of  the  burial 
plot. 

There  is  an  insufficiency  of  assets  to  pay  all  the  legacies  in  full,  and 
a  question  as  to  abatement  is  presented  to  the  court  for  decision.  The 
third  paragraph  of  the  will,  bequeathing  to  the  Greenwood  Cemetery 
the  sum  of  $8,000  for  the  perpetual  care,  maintenance,  and  upkeep  of 
the  cemetery  plot,  creates  a  valid  trust  under  the  provisions  of  section 
13-a  cf  the  Personal  Property  Law  (Consol.  Laws,  c.  41).     Sucli 
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section  prescribes  no  limit  to  the  amount  which  may  be  given  to  the 
objects  therein  specified. 

[1]  Costs  for  the  erection  of  monuments,  the  purchase  of  burial 
plots,  and  the  expense  for  maintenance  and  care  of  graves  are  in  the 
same  class  as  funeral  expenses.  They  are  preferred  legacies,  and 
they  do  not  abate  with  general  legacies.  Matter  of  Hinman,  32  Misc. 
Rep.  536,  67  N.  Y.  Supp.  459;  Wood  v.  Vandenburgh,  6  Paige's  Ch. 
277;  Matter  of  Maverick,  135  App.  Div.  44,  119  N.  Y.  Supp.  914, 
affirmed  198  N.  Y.  618,  92  N.  E.  1084;  Matter  of  Brundage,  101 
Misc.  Rep.  528,  167  N.  Y.  Supp.  694,  affirmed  186*  App.  Div.  723,  175 
N.  Y.  Supp.  37,  modified  226  N.  Y.  691,  124  N.  E.  1.  True,  the 
testatrix  in  this  case  has  directed  the  expenditure  of  a  large  sum  of 
money  for  these  purposes,  but  practically- all  of  the  balance  of  the 
estate  is  left  to  charities. 

[2]  There  is  a  positive  direction  for  the  expenditure  of  a  specified 
sum  for  the  erection  of  a  monument  and  the  care  of  the  cemetery 
plot,  and  therefore  the  reasonableness  of  the  amount  of  such  expendi- 
ture is  not  to  be  considered.  The  court  stated  in  Emans  v.  Hickman, 
12  Hun,  427,  that  the  testator  was  competent  to  direct  that  the  whole 
of  his  estate  should  be  spent  for  funeral  expenses  and  a  moniunent, 
.  and  would  sustain  such  direction  where  the  will  plainly  manifests  such 
an  intention.  In  this  will  the  language  is  explicit.  To  the  same  eflFect 
is  Matter  of  Boardman,  20  N.  Y.  Supp.  60.  It  is  only  where  the  will 
is  silent  as  to  the  amount  to  be  paid  for  funeral  expenses  that  the 
surrogate,  in  his  discretion,  will  determine  the  reasonableness  of 
the  sum  to  be  allowed  for  that  purpose.  Matter  of  Primmer,  49  Misc. 
Rep.  413,  99  N.  Y.  Supp.  830;  Matter  of  Smith,  75  App.  Div.  339, 
78  N.  Y.  Supp.  130;  Matter  of  Shipman,  82  Hun,  108,  31  N.  Y. 
Supp.  571.  Therefore  the  sums  directed  to  be  paid  to  Greenwood 
Cemetery  for  the  erection  of  a  monument  and  for  the  perpetual  care 
of  the  cemetery  plot  should  be  paid  in  full. 

[3]  The  legacies  of  the  proceeds  of  the  sale  of  the  real  estate  and 
of  the  personal  property  of  the  testatrix  are  specific  legacies,  and  they 
do  not  abate  with  the  general  legacies  for  deficiency  of  general  as- 
sets of  the  estate.  Matter  of  Matthews,  122  App.  Div.  605,  107  N.  Y. 
Supp.  301 ;  Matter  of  Brodcrick,  163  App.  Div.  91,  148  N.  Y.  Supp. 
541. 

[4]  It  appears,  however,  that  some  of  the  funds  out  of  which  these 
legacies  are  to  be  paid  are  insufficient  to  pay  all  the  specific  legacies  in 
full,  and  accordingly  they  must  abate  ratably  amongst  themselves 
to  the  extent  to  which  they  cannot  be  satisfied  in  full  out  of  the  fund 
from  whi  *h  they  are  payable. 

[5]  The  legacy  to  Rosa  Rossi  of  $200  is  not  a  preferred  legacy. 
The  direction  contained  in  the  language  bequeathing  this  legacy,  that 
it  be  given  "as  soon  as  possible  after  my  decease,"  does  not  place  it  in 
the  cktss  of  a  preferred  legacy. 

[6]  The  expenses  of  administration,  commissions,  etc.,  are  charge- 
able, first  against  the  residuary  legacies,  then  against  general  l^a- 
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cies,  and,  if  there  should  still  be  a  deficiency,  against  the  specific  or 
demonstrative  legacies. 

A  decree  may  therefore  be  submitted  on  notice,  construing  the  will 
accordingly,  and  settling  the  account 


<113  Miac.  Bep.  48) 

In  re  SMITH  et  aL 

In  ro  BRASHEirS  \nLU 

(Surrogate's  Conrt,  Kings  Ctotinty.    August,  1920.) 

L  New  trial  4e==>143<l)— Affidavits  of  jurors  inadmissible  to  impeadi  their 
verdiet. 

On  grounds  of  public  policy,  affidavits  of  Jurors  after  their  discharge, 
offered  to  prove  their  misconduct  or  anything  done  by  them  which  would 
tend  to  impeach  or  overthrow  their  verdict,  or  to  show  mistake  or  error 
in  respect  to  the  merits,  or  that  they  ndstook  the  effect  of  their  verdict 
and  had  intended  something  different,  are  inadmissible  on  motion  to  set 
aside  verdict. 

2.  New  trial  <&=>143 (4)— Affidavits  of  Jurors  after  tfi^  disehaite  to  show 

misapprehension  aifectlng  their  velvet  held  imdndssibla 

Where  the  jury  in  a  contested  proceeding  for  the  probate  of  a  will 
found,  in  accordance  with  the  weight  of  the  evidence,  that  testatrix  had 
testamentary  capacity  when  her  will  and  codicils  were  executed,  and  that 
the  will  providing  for  her  only  daughter,  the  contestant,  was  not  pro- 
cured by  fraud  or  undue  influence,  but  that  the  codicils  revoking  such 
provisions  were,  afDdavits  of  Jurors,  after  their  discharge,  expressing  to 
the  surrogate  and  to  counsel  their  regret  that  they  had  overlooked  a 
provision  for  a  gift  over  of  legacies  to  the  daughter  if  she  contested  the 
will,  offered  to  show  that  testatrix  was  unduly  influenced  when  she  made 
the  will,  were  inadmissible  on  motion  to  set  aside  verdict. 

3.  Wills  <&='9 — Testator,  having  mental  capacity  may  make  such  disposilion 

as  lie  chooses  within  prescribed  limitations. 

The  law  gives  a  testator  the  right  to  make  such  disposition  of  his 
property  after  his  death  as  he  chooses,  if  he  keeps  within  the  limitations 
prescribed  by  the  law  as  to  gifts  to  charity  and  the  creation  of  trusts, 
provided  he  has  testamentary  capacity  and  observes  the  requirements  of 
the  law  as  to  execution  and  publication. 

4.  Wills  ^=^337 — Jury,  trying  issues  of  fraud  and  undue  influence,  should  not 

be  influenced  by  sympathy. 

In  a  contested  proceeding  to  probate  a  will,  wherein  issues  as  to  mental 
capacity,  fraud,  and  undue  influence  were  submitted  to  the  Jury,  they 
were  required  to  pass  thereon,  and  should  not  be  influenced  either  by 
sympathy  or  prejudice,  or  by  the  consequences  which  seem  to  them  to  be 
likely  to  follow  their  action,  regardless  of  what  the  flnantial  result 
would  be. 

Petition  by  Herbert  C.  Smith  and  another  for  proof  of  the  last  will 
of  Martha  M*  Brasher,  deceased,  contested  by  testatrix's  daughter. 
On  motion  by  contestant  to  set  aside  the  verdict  finding  testamentary 
capacity  as  to  will  and  codicils,  and  that  the  will  was  not  procured 
by  fraud  and  undue  influence.    Denied. 

®=9For  other  casen  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Smith,  Weynbei^  &  Rich,  of  Brooklyn  (Herbert  T.  Kctcham,  of 
Brooklyn,  of  counsel),  for  proponents. 

Francis  A.  Crowe,  of  Brooklyn  (Edward  J.  Connolly,  of  Brooklyn, 
of  counsel),  for  contestant. 

WINGATE,  S.  The  contestant  moves  to  set  aside  the  verdict  of 
the  jury,  rendered  after  a  trial  occupying  12  days  and  a  deliberation  in 
the  jury  room  of  some  8  hours.  The  seriousness  of  the  situation,  al- 
ways presented  when  the  question  of  disturbing  the  verdict  of  a  jury 
arises,  is  here  further  emphasized  by  the  fact  that  the  motion  is  based 
mainly  upon  the  affidavits  of  10  of  the  jurors. 

[1]  The  preliminary  objection  is  made  to  the  reception  of  these 
jurors'  affidavits  or  their  consideration  upon  the  motion.  Numerous 
cases  are  cited  by  proponents  for  the  legal  proposhions  that  affidavits 
of  jurors,  made  after  a  verdict  is  rendered  and  the  jury  discharged, 
may  not  be  used  to  impeach  their  verdict,  or  to  show  they  mistook  its 
eflfect,  when  no  overt  acts  were  committed.  Contestant,  on  the  other 
hand,  refers  to  cases  when  affidavits  of  jurors  have  been  considered 
in  connection  with  verdicts  rendered  by  them. 

^  One  of  the  earliest  cases  upon  this  subject  is  Vaise'v.  Delaval,  1  T. 
Rv  11,  in  which  Sir  James  Mansfield,  Chief  Judge,  refused  to  receive 
such  affidavits,  upon  the  ground  that  they  were  inadinissible  to  impeach 
the  jury's  verdict  In  Williams  v.  Montgomery,  60  N.  Y.  648,  the 
Court  of  Appeals  of  this  state  enunciates  the  principle  that  jurors' 
affidavits  cannot  be  received  to  impeach  their  verdicts,  citing  Coster  v. 
Merest,  3  Br.  &  B.  272;  Clum  v.  Smith,  5  Hill,  560.  In  Dalrymple 
V.  Williams,  63  N.  Y.  361,  20  Am.  Rep.  544,  the  affidavits  were  receiv- 
ed, for  the  reason  that  the  mistake  of  the  jurors  took  place  in  open 
court ;  but  the  court  reaffirmed  the  rule,  stating : 

"There  are  reasons  of  public  poUcy  why  Jnrors  should  not  be  heard  to 
Impeach  their  verdicts,  whether  by  showing  their  mistakes  or  their  miscon- 
duct. Neither  can  they  properly  be  permitted  to  declare,  with  a  view  to 
aifect  their  verdict,  an  intent  different  from  that  actually  expressed  by  the 
verdict  as  rendered  In  open  court  «  «  «  The  rule  is  weU  established, 
and  at  this  day  rests  upon  well-understood  reasons  of  public  poUcy,  as  con- 
nected with  the  administration  of  Justice,  that  the  court  will  not  receive  the 
affidavits  of  Jurymen  to  prove  misconduct  on  their  part,  or  any  act  done  by 
them  which  could  tend  to  impeach  or  overthrow  th^.  verdict  This  rule  ex- 
cludes affidavits  to  show  mistake 'or  error  of  the  Jurors  in  respect  to  the 
merits,  or  irregularity,  or  misconduct,  or  that  they  mistook  the  eif ect  of  their 
verdict  and  intended  something  different  *  •  «  The  court  draw  a  dis- 
tinction between  what  transpires  while  the  Jury  are  deliberating  on  their 
verdict,  and  what  takes  place  in  open  court  in  returning  their  verdict,  hold- 
ing the  statements  of  Jurors  admissible  as  to  the  latter  but  not  afl  to  the 
former." 

In  Dean  v.  Mayor,  29  App.  Div.  350,  51  N.  Y.  Supp.  586,  all  12  of 
the  jurors  made  affidavits  (and,  although  of  no  great  importance  as 
affecting  the  principle  involved,  it  is  the  fact  that  in  the  instant  case 
2  jurors  make  no  affidavits)  that  they  intended  a  certain  ofifset  should 
be  allowed  against  the  plaintiff's  claim,  but  the  court  refused  to  re- 
ceive the  affidavits,  saying: 

"No  rule  is  better  settled  than  that  the  affidavits  of  Jurors  are  not  receiv- 
able to  impeach  their  verdict.  *  *  *  for  mistake  or  error  in  respect  to 
the  merits." 
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In  People  ex  rel.  Nunns  v.  County  Court,  188  App.  Div.  424,  176  N. 
Y.  Supp.  858,  decided  by  the  Appellate  Division  of  this  department, 
and  in  which  Presiding  Justice  Jenks,  writing  the  prevailing  opinion, 
referred  to  the  case  of  Vaise  v.  Delaval,  supra,  as  a  "pioneer  case,  the 
question  under  consideration  was  a  contempt  of  court  committed  by 
a  juryman,  and  while  it  was  held  that  the  affidavits  of  the  jurymen 
were  receivable  as  to  the  acts  of  contempt,  it  was  only  because  such 
affidavits  did  not  in  any  way  tend  to  impeach  their  verdict  or  in  fact 
have  an)rthing  to  do  with  their  verdict.  Mr.  Justice  J^nks  in  his  opin- 
ion states: 

"I  venture  to  assert,  all  others  in  this  state  and,  indeed,  outside  of  it,  where 
the  rule  of  exclusion  has  been  applied,  will  show  procedure  of  attack  upon 
the  verdict,  and  tl^at  the  witnesses  or  affiants  were  excluded,  not  because 
they  were  or  had  been,  jurors,  but  because  they  could  not  be  heard  to  impeach 
their  verdict.  •  •  •  The  verdlet  was  not  involved — not  even  a  feature  in 
the  proceedings.  The  conduct  of  the  relator  bore  no  relation  to  the  verdict 
rendered.'* 

Mr.  Justice  Putnam  in  a  learned  dissenting  opinion,  in  support  of 
the  view  that  the  affidavits  were  not  receivable,  even  under  the  cir- 
cumstances of  that  case,  states : 

"Ordinarily  it  is  their  verdict,  not  the  discussions  leading  to  it,  that  is  t&^r 
essential.  But,  if  it  were  otherwise,  the  absolute  privilege  surrounding  the 
jury's  deliberations,  as  distinguished  from  overt  acts,  cannot  be  violated,  with- 
out destroying  the  jury's  constitutional  purpose." 

The  general  subject  is  also  discussed  in  the  following  cases:  Peo- 
ple V.  Sprague,  217  N.  Y.  373,  111  N.  E.  1077;  Zint  v.  Mulligan,  140 
App.  Div.  230,  124  N.  Y.  Supp.  1016;  Mitchell  v.  Carter,  14  Hun, 
448;  White,  Corbin  &  Co.  v.  Jones,  86  Hun,  57,  34  N.  Y.  Supp.  203; 
Moses  V.  Central  Park,  N.  &  E.  R.  R.  Co.,  3  Misc.  Rep.  322,  23  N.  Y. 
Supp.  23 ;  Broadway  Building  Co.  v.  Saladino,  81  Misc.  Rep.  73,  142 
N.  Y.  Supp.  1076. 

[2]  The  contestant's  brief  urges,  however,  that  the  motion  is  not 
based  upon  any  theory  of  impeachment  by  the  jury  of  its  verdict  (ap- 
parently conceding  the  correctness  of  the  rule  that  affidavits  of  jurors 
may  not  be  received  for  that  purpose),  but  nevertheless  argues  from 
the  facts  set  forth  in  the  affidavits  that  the  case  was  not  decided  upon 
the  facts  and  the  evidence.  Webber  y.  Reynolds,  32  App.  Div.  248, 
52  N.  Y.  Supp.  1007,  is  cited  as  authority  for  tl^e  reception  of  affida- 
vits of  jurors  for  the  purpose  of  correcting  a  verdict;  but  in  that 
case  the  opinion  pointed  out  that  their  use  was  to  sustain  the  verdict, 
not  to  impeach  it,  saying: 

''These  authorities  recognize  the  general  doctrine  that  the  affidavits  of  jury- 
men will  not  usually  be  received  to  impeach  their  verdict,  but  all  of  them 
proceed  upon  the  same  principle,  that  such  affidavits  may  be  used  to  correct 
a  verdict  when  there  has  been  an  evident  error  and  misunderstanding,  result- 
ing in  a  miscarriage  of  justice." 

In  the  instant  case  there  was  no  miscarriage  of  justice  so  far  as 
the  verdict  of  the  jury  was  concerned.  The  verdict  is  in  accordance 
with  the  weight  of  evidence. 

Kennedy  v.  Ball  &  Wood  Co.,  91  Hun,  197,  36  N.  Y.  Supp.  325,  is 
also  cited  as  authority  for  receiving  jurors'  affidavits  to  show  they 
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reached  a  wrong  verdict ;  but  that  case  arose  upon  a  verdict  which  was 
patently  inconsistent,  as  the  jury  found  a  general  verdict  for  the  plain- 
tiff and  made  special  findings  to  the  contrary.  The  decision  of  the 
court  was  based  upon  the  inconsistency  of  the  verdict,  and  the  state- 
ments of  the  jurors  were  disregarded.  Moreover,  the  charge  in  the 
case  at  bar  does  not  seem  to  have  been  open  to  the  criticism  directed 
at  the  charge  in  the  Kennedy  Case. 

[3]  The  testatrix  herein  died,  leaving  a  will  and  four  codicils^  the 
effect  of  which  was  to  dispose  of  all  of  her  property  to  charity,  to  dis- 
tant relatives,  to  friends,  and  to  her  lawyers,  and  to  bestow  nothing 
upon  her  only  daughter  and  grandchildren.  Granted  that  it  was  a 
harsh,  cruel,  and  unnatural  will,  as  counsel  suggested  at  the  trial,  still 
it  was  her  will.  The  law  gave  her  the  right  to  make  such  disposition 
of  her  property  after  her  death  as  she  diose,  if  she  kept  within  the 
limitations  prescribed  by  law  as  to  gifts  to  charity  and  the  creation  of 
trusts,  provided  she  had  testamentary  capacity  and  observed  the  re- 
quirements of  the  law  as  to  execution  and  publication.  It  she  had  such 
capacity  and  observed  such  requirements,  the  several  instruments, 
taken  together,  must  stand  as  her  will,  unless  it  appears  from  the 
evidence  that  an  influence  was  exerted  upon  her  at  the  time  of  the 
execution  of  these  instruments  so  potent  as  to  take  away  and  overcome 
her  power,  at  such  times,  to  act  freely  upon  her  own  volition. 

No  question  of  construction  of  the  provisions  of  the  will  and  codicils 
arose  upon  the  trial ;  the  only  issues  tried  being  as  to  execution,  testa- 
mentary capacity,  and  undue  influence.  There  being  direct  evidence 
of  due  execution  and  none  to  the  contrary,  the  verdict,  of  necessity, 
was  directed  upon  this  branch  of  the  case.  The  circumstances  sur- 
rounding the  execution  called  for  explanation,  but  sufficient  explana- 
tion was  given. 

Neither  the  jury  nor  the  surrogate  was  charged  with  the  duty,  or 
the  responsibility,  of  making  a  new  and  just  will  for  the  testatrix.  The 
sole  duty  of  the  jury  was  to  determine  from  the  evidence  whether  or 
not  the  testatrix  had  testamentary  capacity  when  she  executed  the  will 
and  codicils,  and  whether  or  not  she  was  constrained  to  execute  them 
by  fraud  or  undue  influence,  and  this  notwithstanding  the  fact  that 
great  sympathy  may  have  been  aroused  for  the  contestant  in  the  minds 
of  the  jury. 

The  verdict  of  the  jury  was  that  the  testatrix  had  testamentary  ca- 
pacity when  each  of  the  instruments  offered  for  probate  was  executed, 
and  this  was  clearly  in  accordance  with  the  weight  of  evidence.  It 
wis  also  found  by  the  jury  that  the  will  was  not  the  product  of  fraud 
or  undue  influence,  but  that  the  four  codicils  were. 

The  will  contained  a  legacy  of  $10,000  to  the  contestant,  and  created 
a  $40,000  trust  of  which  she  was  the  life  beneficiary,  both  of  which  pro- 
visions were  revoked  by  the  codicils.  After  the  jury  had  rendered 
their  verdict,  been  discharged,  and  left  the  jury  box,  some  of  them  in- 
sisted upon  expressing  to  counsel  and  to  the  surrogate  their  regret  that 
they  had  lost  sight  of  the  provision  in  the  will  for  a  gift  over  of  the 
above-mentioned  legacies  in  case  the  will  was  contested  by  the  testa- 
trix's daughter. 
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[4]  The  law  required  the  jury  to  pass  upon  the  questions  submitted 
to  it,  undisturbed  and  uninfluenced  either  by  sympathy  or  prejudice, 
or  by  the  effect  of  consequences  which  seemed  to  them  to  be  likely  to 
follow  their  action,  and  the  surrogate  so  charged.  They  were  called 
upon  to  decide  whether  or  not  the  will  and  codicils  were  the  product  of 
fraud  or  undue  influence,  as  defined  in  the  court's  charge,  unguided 
by  what  the  financial  result  would  be.  They  decided  the  fact  favor- 
ably to  the  will  and  unfavorably  to  the  codicils.  They  also,  as  before 
stated,  decided  that  the  testatrix  had  testamentary  capacity. 

Ten  of  the  jurors  now,,in  separate  affidavits  prepared  by  contestant's 
counsel  and  astutely  phrased  to  come  within  the  language  of  a  case 
cited  in  his  brief  and  designed  to  raise  one  of  the  vital  legal  questions, 
a  somewhat  novel  one,  which  came  into  controversy  in  this  case  upon 
the  framing  of  issues  to  be  presented  to  the  jury,  and  with  a  reason- 
ing varying  greatly  from  that  earlier  expressed  by  them,  and  following 
channels  of  thought  not  easy  for  a  mind  without  legal  training  to  ap* 
preciate,  seek,  not  to  explain  their  verdict,  but  to  directly  reverse  it, 
and  to  find  the  testatrix  was  unduly  influenced  when  she  made  her  will, 
and  was  not  free  from  restraint.  It  does  not  seem  that  there  could 
be  a  more  direct  attack  or  impeachment.  The  jurors'  affidavits,  con- 
taining as  they  do  a  direct  attack  impeaching  the  verdict,  cannot  be 
received  under  the  rules  laid  down  in  the  authorities  above  cited. 

Counsel  for  contestant  has  moved,  in  his  papers,  to  set  aside  the 
entire  verdict,  but,  upon  the  argument,  urged  only  that  so  much  of  it 
as  affected  the  questions  in  regard  to  the  will  be  set  aside,  and  quite 
naturally,  as  the  verdict  upon  the  specific  questions  relating  to  undue 
influence  in  connection  with  the  execution  of  the  codicils  resulted  in 
his  favor.  Counsel  for  proponents,  who  were  adversely  affected  by 
the  answers  to  these  questions,  announced  upon  the  argument  that  he 
made  no  motions  with  respect  to  the  verdict. 

Upon  the  severability  of  the  questions  of  fraud  and  undue  influence 
relative  to  the  execution  of  the  will,  no  new  authorities  are  cited,  and 
no  grounds  presented  that  were  not  fully  considered  when  the  issues 
were  framed,  except  as  to  matters  raised  by  the  jurors'  affidavits. 
These  latter  have  already  been  discussed  in  this  opinion.  The  weight 
of  all  the  evidence  submitted  sustains  the  verdict  of  the  jury  as  to  the 
questions  upon  which  contestant  moves  to  set  it  aside. 

Motion  denied,  without  costs. 


(113  Misc.  Rep.  159) 

McKEEFBY  v.  O'HARA  et  aL 

(Municipal  Court  of  City  of  New  York,  Borough  of  Manhattan,  Ninth  Dis- 
trict.   September,  1920.) 

1.  Courts  ^=»163--Su]iiiiiary  pn>eeediiisr  held  to  Involve  poasesslon  and  not 
title, 

A  determination  of  a  summary  proceeding  by  landlord  against  his 
tenant  held  not  to  Involve  the  title  to  real  property,  but  the  right  to  its 
possession  merely,  of  which  the  municipal  court  Is  given  jurisdiction  by 
Code  Civ.  Proc.  §  2231. 

^s^For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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2«  Landlord  and  tenant  ^=»79(4) — ^Assignment  of  lease  as  seeuri^  held  su- 
perior to  subsequent  lease  by  asBignmr. 

Where  owners  of  an  S4-7ear.  lease  mortgaged  and  absolutely  assigned 
the  lease  as  security  for  an  Indebtedness,  giving  the  assignee  the  right  of 
possession  and  of  leasing  the  premises  and  to  collect  rentals  therefrom  to 
extingnish  his  debt,  until  the  indebtedness  was  fully  paid,  the  assignee's 
right  to  possession  held  superior  to  that  of  assignors,  or  to  possession 
under  another  subsequent  lease  made  by  the  assignors  to  assignee's  ten- 
ant, purporting  to  commence  after  expiration  of  the  term  demised  by  as- 
signee to  such  tenant 
3*  Landlord  and  tenant  ^^79(4) — Tenants  of  assignee  of  unexpired  tenn 
held  not  entitled  to  possession  longer  than  teim  under  subsequent  lease 
from  assignor  for  longer  period. 

Where  owners  of  an  84-year  lease  assigned  ihe  lease  as  security  for  an 
Indebtedness  but  subsequently  leased  the  properly  to  another  and  the 
assignee  gave  a  5-year  lease  together  with  a  copy  of  the  subsequent  lease 
from  his  assignor,  granting  a  term  commencing  after  the  expiration  of 
the  5-year  lease,  such  action  held  not  to  confer  upon  die  tenant  a  right  to 
continue  in  possession  after  the  5-year  period  as  tenant  under  the  lease 
from  his. landlord's  assignor  where  the  assignor's  debt,  for  which  the 
first  lease  was  security,  had  not  been  satisfied. 

4.  Landlord  and  taiant  <&=»63 (3)— Tenant  cannot  acquire  title  antagonistie 

to  landlord  without  prior  surrender. 

A  tenant  may  not  acquire  a  title  antagonistic  to  that  Of  the  landlord 
without  a  prior  surrender  of  the  demised  premises. 

5.  Estoppel  ^=»106— Not  favored  in  law. 

Estoppels  are  not  favored  in  the  law. 

6.  Judgment  ^=>684 — ^In  summary  proceeding  by  tenant  against  subtenants 

held  not  binding  on  landlord  in  action  against  tenant. 

In  summary  proceeding  by  a  landlord  against  his  tenant  for  holding 
over  after  the  expiration  of  a  written  lease,  another  summary  proceed- 
ing, instituted  by  the  tenant  against  his  undertenant  to  recover  rent  or 
possession  of  part  of  the  premises,  held  not  binding  on  the  landlord, 
when  not  a  party  thereto,  and  in  absence  of  privity  between  him  and  the 
other  tenant. 

Summary  proceeding  by  John  McKeefry,  landlord,  against  Frank 
O'Hara,  tenant,  and  George  Brown,  undertenant  Judgment  for  land- 
lord. 

Herman  Joseph,  of  New  York  City,  for  landlord. 
George  Donnellan,  of  New  York  City,  for  tenant 

GENUNG,  J.  This  is  a  summary  proceeding  brought  by  a  land- 
lord against  his  tenant  and  an  undertenant  to  recover  possession 
of  premises  known  as  No.  675  Sixth  avenue,  borough  of  Manhattan, 
on  the  ground  that  they  hold  over  and  continue  in  possession  of  the 
demised  premises  after  the  expiration  of  the  term  without  the  per- 
mission of  the  landlord.  The  answer  of  the  tenant,  in  addition  to  gen- 
eral denials,  contains  a  plea  to  the  jurisdiction  of  the  court  and 
defenses  predicated  upon  an  alleged  estoppel  in  pais  by  reason  of  a 
former  adjudication. 

Upon  the  trial  the  landlord  produced  a  written  lease,  dated  Jan- 
uary 11,  1915,  with  Frank  O'Hara,  for  the  term  of  5  years,  beginning 
March  1,  1915,  and  terminating  on  February  29,  1920,  at  an  annual 
.rent  of  $2,500  a  year.    The  tenant  entered  into  possession  under  this 

^=9For  other  cases  ttee  same  topic  6  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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lease,  and  continues  in  possession  after  the  expiration  of  this  lease 
without  the  permission  of  the  landlord.  The  landlord  offered  evidence 
tending  to  establish  the  following  facts': 

On  February  1,  1869,  one  Henry  C.  Sillock,  as  owner  of  the  demised 
premises,  granted  a  lease  thereof  and  other  property  to  Joseph  V. 
Buareon  for  a  term  of  84  years.  In  1908,  by  means  of  certain  grants 
and  assignments,  William  McDonald  became  vested  with  the  unexpired 
remainder  of  the  term  demised.  During  the  term  of  his  incumbency 
William  McDonald  executed  to  John  McKeefry,  the  landlord  herein,  a 
mortgage  upon  such  lease  to  secure  the  pa)^ment  to  him  of  a  series 
of  48  promissory  notes,  the  last  ot  which  was  payable  on  April  1,  1917, 
in  the  total  amount  of  $30,000,  for  moneys  owing  on  account  of  advanc- 
es in  the  building  of  the  Princess  Theater  and  otherwise,  which  mort- 
gage was  duly  recorded.  Thereafter  William  McDonald  assigned  said 
lease,  subject  to  said  mortgage,  to  James  E.  McDonald  and  Catherine 
McDonald,  as  executors  of  the  estate  of  Frank  B.  McDonald,  deceased, 
such  assignment  being  duly  recorded.  Thereafter  the  la^t-named  as- 
signees, for  the  purpose  of  inducing  the  mortgagee,  John  McKeefry, 
the  landlord  herein,  to  advance  further  sums  of  money,  and  as  an 
additional  security  for  the  moneys  due  under  the  mortgage,  executed 
to  him  an  assignment  of  the  said  lease,  subject  to  a  defeasance  and 
reassignment  upon  the  payment  in  full  of  the  total  outstanding  indebt- 
edness.   The  assignment  contained  the  following  provision : 

"And  it  is  further  covenanted  and  agreed  that  the  party  of  the  second  part 
may  enter  vL-pon  the  said  premises  hereby  conveyed  and  collect  the  rentals  as 
they  shall  or  may  come  due  from  the  tenants  who  are  now  in  occupation 
thereof,  or  from  the  persons  who  may  hereafter  become  tenants  thereof,  and 
may  also  lease  the  said  premises  if  the  same  become  vacant  and  unoccupied, 
but  not  tor  a  period  beyond  the  duration  of  this  mortgage,  unless  the  par- 
ties of  the  first  part  consent  thereto  and  give  receipt  and  acquittance  for 
the  said  rents,  and  may  take  summary  or  other  proceedings  in  law  or  other- 
wise to  recover  the  possession  of  said  premises." 

The  assignment  was  dated  on  January  7,  1914,  and  was  duly  re- 
corded. The  last  note  paid  was  on  July  1,  1920.  The  balance  unpaid 
on  said  mortgage  indebtedness  at  the  time  of  the  trial  was  $12,541.12. 
McKeefry  entered  into  possession  of  the  said  lease  under  the  said 
assignment,  and  executed  to  the  tenant,  O'Hara,  the  lease  in  suit,  which 
expired  on  February  29,  1920. 

The  tenant  admits  the  making  of  the  said  lease,  and  produces 
another  lease,  dated  January  26,  1915,  for  the  term  of  11  years  and 
11  months,  beginning  March  1^  1920,  and  terminating  on  January  31, 
1932,  at  an  annual  rent  of  $2,500  a  year,  executed  by  the  estate  of 
Frank  B.  McDonald,  James  E.  McDonald,  executor,  but  not  signed 
by  the  tenant,  Frank  'O'Hara,  or  by  a  witness.  The  tenant  claims  that 
McKeefry,  the  landlord  herein,  delivered  both  leases  to  him,  and,  in 
answer  to  a  question  as  to  what  was  the  meaning  of  the  two  leases, 
stated  that  his  jurisdiction  would  be  up  on  the  property  at  the  expira- 
tion of  the  5-year  lease,  and  that  he  kept  one  copy  of  each  lease  and 
delivered  the  other  copy  of  each  lease  to  the  tenant.  The  tenant  ad- 
mitted that  he  had  not  paid  any  rent*  to  the  landlord,  McKeefry,  since 
March  1,  1920,  and  that  he  had  not  demanded  any  rent  from  him 
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since  that  date.     The  tenant  stated  he  had  mailed  a  check  for  the 
rent  to  the  McDonald  estate,  which  had  been  returned  to  him. 

The  landlord  Jierein,  McKeefry,  denied  that  he  had  ever  given  the 
lease  for  11  years  and  11  months  to  the  tenant,  O'Hara,  or  that  he 
had  ever  known  of  it  until  last  fall,  probably  November,  1919,  and 
that  he  had  ever  known  that  McDonald  had  made  leases,  and  he  denied 
that  he  ever  had  the  conversation  with  the  tenant  about  giving  him 
two  leases.  He  admitted  that  he  had  received  from  the  McDonald 
estate  a  check  from  the  tenant  for  the  rent  for  March,  1920,  and 
had  returned  it  to  the  tenant,  with  a  letter  dated  March  16,  1920. 

[1]  The  determination  of  this  proceeding  does  not  involve  the  title 
to  real  property,  but  the  right  to  the  possession  of  real  property,  and 
the  court  is  given  jurisdiction  of  this  proceeding  by  statute.  Code  Civ. 
Proc.  §  2231 ;  McAdam,  Landl.  &  Ten.  (3d  Ed.)  80,  and  cases  cited. 
The  relation  of  landlord  and  tenant  existed  between  McKeefry,  the 
landlord  herein,  and  O'Hara,  the  tenant  herein,  by  virtue  of  the  lease 
between  them  for  5  years,  which  expired  on  February  29,  1920,  and 
the  said  McKeefry  was  authorized  to  maintain  these  proceedings  by 
the  said  lease  and  by  the  mortgage  and  assignment  from  the  Mc- 
Donald estate,  which  he  held  pending  the  payment  of  the  mortgage 
indebtedness  to  him.  There  can  be  no  question  that  by  the  said  mort- 
gage and  the  said  assignment  the  McDonald  estate  did  give  and  grant 
unto  McKeefry  the  right  to  enforce  his  right  of  possession  by  en- 
tering into  possession,  leasing  the  premises,  and,  as  they  became  vacant, 
to  make  other  or  further  leases,  and  thus  obtain  the  rentals  therefrom 
to  extinguish  his  debt. 

[2]  McKeefry  had  a  direct  conveyance  and  assignment  of  the 
lease,  which  is  the  entire  right  of  possession,  from  Silleck  to  Buareon, 
to  be  defeated  only  upon  payment  of  the  indebtedness  of  $30,000, 
and  until  he  was  paid  no  one  could  oust  him  from  possession,  nor  de- 
prive him  of  the  right  to  recover  possession  of  the  premises  at  the 
expiration  of  the  lease  made  by  him  to  the  tenant  herein.  There  was 
*  an  absolute  assignment  to  McKeefry,  to  be  defeated  only  upon  the 
payment  of  the  amount  due  by  the  McDonald  estate  to  McKeefry.  It 
is  admitted  that  over  $12,000  of  that  indebtedness  remains  unpaid. 
Until  that  indebtedness  is  fully  paid  and  discharged,  the  right  of  Mc- 
Keefry to  possession  of  these  premises  is  superior  to  the  right  of  the 
McDonald  estate,  or  of  a  tenant  claiming  under  an  alleged  lease  with 
the  McDonald  estate,  executed  after  the  making  of  the  mortgage  and 
assignment  to  him. 

[3]  Even  if  the  testimony  of  the  tenant,  O'Hara,  be  accepted  as 
true,  that  McKeefry  gave  him  the  two  leases  and  said  that  his  juris- 
diction would  be  up  on  the  property  at  the  expiration  of  the  5-year 
lease,  that  would  be  merely  an  expression  of  opinion  that  the  McDonald 
estate  would  have  paid  the  indebtedness  within  5  years,  and  would  not 
be  sufficient  to  confer  on  O'Hara  the  right  to  continue  in  possession 
after  the  expiration  of  the  5-year  lease,  as  tenant  under  the  lease  from 
the  McDonald  estate,  or  to  constitute  a  surrender  to  the  McDonald 
estate  of  his  right  to  the  possession  of  the  premises,  unless  he  consented 
to  it  in  writing  and  waived  his  rights  under  the  mortgage  and  assign- 
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ment.  The  most  that  can  be  said  for  the  lease  from  the  McDonald 
estate  is  that  it  was  to  be  signed  by  the  tenant,  O'Hara,  and  to  take 
effect  after  the  indebtedness  to  McKeefry  had  been  paid  and  dis- 
charged, and  McKeefry  no  longer  retained  possession  of  the  prem- 
ises or  the  right  to  possession  under  the  mortgage  and  assign- 
ment. When  McKeefry  is  paid,  and  when  he  no  longer  is  entitled 
to  possession  or  the  right  of  possession  of  the  premises,  then  and 
then  only  is  O'Hara  entitled  to  possession  or  the  right  of  possession 
of  the  premises  under  the  lease  with  the  McDonald  estate. 

[4]  A  tenant  may  not  acquire  a  title  antagonistic  to  that  of  his 
landlord  without  a  prior  surrender  of  the  demised  premises.  Jones 
V.  Reilly,  174  N.  Y.  97,  66  N.  E.  649;  Willis  v.  McKinnon,  37  Misc. 
Rep.  386,  75  N.  Y.  Supp.  770,  affirmed  79  App.  EHv.  249,  79  N.  Y. 
Supp.  936.  The  mortgage  and  assignment  to  McKeefry  having  been 
executed  and  recorded  prior  to  the  lease  from  the  McDonald  estate, 
the  lessee  claiming  thereunder  was  bound  by  the  terms  of  these  in- 
struments, even  if  the  landlord  herein,  McKeefry,  be  considered 
merely  a  mortgagee  in  possession.  Derby  v.  Brandt,  99  App.  Div.  257, 
90  N.  Y.  Supp.  980. 

[B]  Estoppels  are  not  favored  in  the  law,  Pierrepont  v.  Barnard, 
5  Barb.  364.  The  alleged  statement  of  tlie  landlord  herein,  McKeefry, 
at  the  time  of  the  delivery  of  the  lease  from  the  McDonald  estate,  if 
given  its  utmost  effect,  amounted  to  the  expression  of  an  opinion, 
upon  which  in  no  event  an  estoppel  could  be  predicated.  Akin  v. 
Kellogg,  119  N.  Y.  441,  23  N.  E.  1046.  No  consideration  was  claimed 
to  have  been  rendered  by  the  tenant  in  return  for  the  lease  from  the 
McDonald  estate,  and  it  is  not  contended  that  in  reliance  thereupon 
or  the  statements  made  by  the  landlord  herein,  •  McKeefry,  at  the 
time  of  the  alleged  delivery  thereof,  he  changed  his  position,  and  there- 
fore there  is  a  total  failure  on  the  part  of  the  tenant  to  establish  his 
defense  of  an  estoppel  in  pais  as  against  the  legal  rights  and  equities 
of  the  landlord  herein,  which  were  prior  in  time  and  to  which  his 
claim  is  subordinate. 

[8]  The  tenant  sought  to  offer  in  evidence  the  summary  proceed- 
ings instituted  by  the  tenant,  O'Hara,  against  his  undertenants  to  re- 
cover rent  or  possession  of  part  of  the  premises  herein ;  but  these  pro- 
ceedings cannot  be  deemed  binding  upon  the  landlord  herein,  as  he  was 
not  a  party,  and  in  the  absence  of  privity  between  him  and  the  under- 
tenants against  whom  the  decision  was  rendered,  so  as  to  constitute 
them  res  ad  judicata,  they  were  not  admissible  in  evidence.  23  Cyc. 
1237 ;  Fish  v.  Vanderlip,  218  N.  Y.  29, 112  N.  E.  425,  Ann.  Cas.  1916E, 
150. 

The  landlord  is  therefore  entitled  to  a  final  order  awarding  to  him 
the  possession  of  the  premises,  with  5  days'  stay  of  execution  of  the 
warrant. 

Ordered  accordingly. 
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MAY  ei  aL  V.  SCHNEIDER  et  aL 

(Sapreme  Court,  Appellate  Term,  First  Department.     November  29,  1920.) 

1.  Frauds,  statute  of  €=»147— Statute  matter  <tf  defense^  aod  not  ground  for 

dismissing  complaint. 

The  claim  that  defendant's  promise,  If  made,  was  void  under  the  statute 
for  want  of  writing,  was  a  matter  of  defense,  and  not  ground  for  dis- 
missal of  the  complaint  at  the  dose  of  plalntlfTs  case. 

2.  Frauds,  statute  of  ^=^32— Statute  inappUeaMe  to  complete  novation. 

The  statute  has  no  application,  when  there  is  a  complete  novation. 

3.  Frauds,  statute  <tf  <S»33(1)— Statute  Inapplicable  to  origlnai  promise  on 

good  consideration. 

Where  there  is  an  original  promise,  on  a  good  consideration  moving  to 
the  promisors,  that  leaves  the  debt  of  the  original  promisor  unextinguish- 
ed, the  statute  is  Inapplicable. 

Appeal  from  Ci^r  Court  of  New  York,  Special  Term. 

Action  by  David  May  and  another  against  Frank  L.  Schneider  and 
others.  Prom  an  order  vacating  an  order  dismissing  the  complaint  at 
the  close  of  plaintiflf's  case,  and  granting  a^iew  trial,  defendants  appeal. 
Affirmed, 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MUI.LAN,  JJ. 

Samuel  S.  Breslin,  of  New  York  City,  for  appellants. 
Samuel  I.  Goldberg,  of  New  York  City  (Alfred  D.  I^ind,  of  New 
York  City,  of  counsel),  for  respondents. 

MULLAN,  J.  The  action  was  brought  for  services  alleged  to  have 
been  performed  at  the  special  instance  and  request  of  the  defendants 
and  for  an  agreed  price.  The  proof  was  directed  to  a  showing  that  the 
early  part  of  the  work  was  done  for  others  than  the  defendants,  and  ■ 

that  the  defendants  caused  themselves  to  be  substituted  as  the  benefi-  ' 

claries  of  that  early  work,  and  at  the  same  time  employed  plaintiffs  to  i 

continue  their  work  to  its  completion.    The  dismissal  by  the  learned  I 

trial  justice — ^which  some  days  later  he  set  aside  of  his  own  motion —  | 

was  made  upon  the  theory  that  there  was  not  enough  proof  to  warrant 
a  finding  that  there  had  been  a  novation  in  respect  of  so  much  of  the  j 

claim  as  related  to  the  early  work. 

[  1  ]  Plaintiffs'  counsel  seemingly  proceeded  upon  the  theory  that  he  I 

was  entitled,  under  the  complaint,  to  prove  a  partly  novated  claim. 
Defendants'  counsel  made  no  distinct  point  of  a  variance.  While  he 
did  speak  of  a  failure  to  show  a  hiring,  he  did  not  relate  his  point  to 
the  earlier  part  of  the  work,  but  referred  generally  to  it  all;  and  he 
stressed  an  untenable  statute  of  frauds  point  that  the  promise  of  the  ; 

defendants,  if  made,  was  void  for  want  of  a  writing,  though  that  would  i 

have  been  matter  of  defense,  and  the  defense  was  not  reached.    We  I 

agree  that  there  should  be  a  new  trial,  but  we  think  that  in  the  circum- 
stances no  costs  should  be  imposed  upon  this  appeal.  It  is  difficult  to 
form  an  opinion  as  to  whether  the  variance  point  was  sufficiently  called 

^s^For  other  cases  see  same  topic  A  KEY-NUMB  BR  in  all  Key-Numbered  Digeeti  ft  Indezee 
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to  the  court's  attention.  Had  the  trial  proceeded,  the  point  may  have 
been  clearly  made. 

[2,  3]  We  think  there  was  enough  prdof  to  warrant  the  finding  of 
a  complete  novation,  or  of  an  original  promise,  upon  a  good  considera- 
tion moving  to  the  promisors,  that  left  the  debt  of  the  original  promisor 
unextinguished,  in  either  of  which  cases  the  statute  of  frauds  would  be 
inapplicable.  Mallory  v.  Gillett,  21  N.  Y.  412 ;  Ackley  v.  Parmenter, 
98  N.  Y.  425,  50  Am.  Rep.  693;  White  v.  Rintoul,  108  N.  Y,  222,  15 
N.  E.  318;  F.  N.  Bank  v.  Chahners,  144  N.  Y.  432,  39  N.  E.  331. 

Order  affirmed,  without  costs.    AH  concur. 


MARGON  V.  GENERAL  DEVELOPMENT  CO. 

(Supreme  Gonrt,  Appellate  Term,  First  Department.    November  15,  1920.) 

Courts  <e=»189  (15) —Municipal  Court  erred  in  not  opening  defendant's  de- 
fault. 

Where  the  facts  surrounding  the  taking  of  a  default  In  Municipal 
Ck^urt  were  sharply  debated,  and  the  papers  show  that  defendant  sub- 
mitted a  sufficient  defense  and  in  the  interest  of  justice  should  not  be 
deprived  of  his  day  in  court,  order  of  trial  court  denying  defendant's  ap- 
plication to  open  the  default  will  be  reversed. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Charles  S.  Margon  against  the  General  Development  Com-  * 
pany.    From  an  order  denying  defendant's  application  to  set  aside  a 
judgment  taken  by  default,  and  to  open  such  default,  it  appeals.    Order 
reversed,  judgment  vacated,  and  default  opened. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Guggenheimer,  Untermyer  &  Marshall,  of  New  York  City  (Isadore 
Shapiro,  of  New  York  City,  of  counsel),  for  appellant. 
August  P.  Wagener,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  facts  surrounding  the  taking:  of  the  default 
herein  are  sharply  debated,  and  the  court  below  has  favored  the  plain- 
tiff in  arriving  at  a  decision.  The  papers  show,  however,  that  the  ap- 
pellant has  submitted  a  sufficient  defense,  and  in  the  interest  of  justice 
he  should  not  be  deprived  of  his  day  in  court.  As  was  said  in  Heiliger 
v.  Ritter,  78  Misc.  Rep.  264,  266,  138  N.  Y.  Supp.  212,  214: 

''If  the  plalntifiTs  case  be  good,  the  presumption  is  that  a  Jury  wiU  again 
give  him  a  verdict,  and  a  verdict  commensurate  with  his  injury.  If,  on  the 
other  hand,  there  is  a  valid  defense  to  the  action,  surely  he  should  not  be  per- 
mitted to  retain  an  iniquitous  Judgment,  precipitated  by  a  blunder  for  which 
the  defendant  is  in  no  way  responsible." 

Order  reversed,  without  costs.  Judgment  of  the  court  below  vacat- 
ed, and  default  opened,  upon  payment  of  $20  costs. 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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BUSSIAN  SYMPHONY  SOC^  Inck,  v.  HOESTBIN. 

(Supreme  Court,  Appellate  Term,  First  Department    November  15,  1020.) 

1.  Snbscriptlww  <^»1— Contraet  helcl  void  for  want  of  mutuality. 

Agreement  to  pay  spe<dfied  amount  toward  expenses  of  an  orchestra, 
without  orchestra  making  a  Reciprocal  promise,  held  void  for  want  of 
mutuality. 

2.  Sabscrlptioiis  ^»1— Agreanenl  to  pay  orchestra  flKpensea^  virfd  as  not 

mutual,  held  not  an  offer  or  request^  binding  on  performance. 

Agreement  to  pay  qiedfled  amount  toward  expenses  of  an  orchestra, 
void  for  want  of  mutuality,  held  not  an  ofTer  or  request  on  the  part  of 
promisor,  so  as  to  make  it  binding  in  tfie' event  of  performance  by  the 
orchestra. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Russian  S3miphony  Society,  Incorporated,  against 
Carl  A.  Holstein.  Judgment  for  plaintiflF,  after  a  trial  by  a  judge  with- 
out a  jury,  and  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  October  term,  1920,  before  BITUR,  DELEHANTY,  and 
WAGNER,  JJ. 

A.  Stedman  Jameson,  of  New  York  City,  for  appellant 
Louis  J.  Bernstein,  of  New  York  City,  for  respondent. 

BIJUR,  J.  The  sole  question  involved  on  this  appeal  is  the  en- 
forceability of  a  contract  in  the  following  form : 

"We,  the  undersigned,  desiring  to  help  the  Bussian  Symphony  Society  to 
produce  and  conduct  a  serirs  of  high-class  orchestral  concerts,  consisting 
largely  of  music  by  Russian  composers,  during  the  season  of  1917  and  1918» 
and  for  the  two  succeeding  seasons  (making  three  seasons  in  all),  and  in 
further  consideration  of  one  dollar  ($1)  each  to  the  other  paid,  do  hereby 
agree  with  the  Russian  Symphony  Society,  Incorporated,  to  pay,  for  each 
season,  the  amounts  set  opposite  our  resi>ective  names,  in  accordance  with 
the  terms  of  this  agreement  when  and  as  called  for  by  vote  of  the  board  of 
directors  of  th^  said  Russian  Symphony  Society.  Twenty  per  cent.  (20%) 
of  the  amount  subscribed  may  be  called  for  after  November  1,  1917,  as  word- 
ing capital. 

"Should  the  receipts  equal  the  expenditures,  the  amounts  called  for 
and  paid  by  the  subscribers  shall  be  returned.  The  profits,  if  any,  shall  be 
subject  to  the  disposal  of  a  majority  vote  of  the  subscribers. 

Amongst  the  names  appended  thereto  appears  the  defendant's  name 
as  follows: 

"C.  A.  Holstein  120  B'way  Fifty  Dollars." 

[1,2]  The  appellant  urges,  and  I  think  correctly,  that  the  agreement 
IS  void  for  want  of  mutuality.  Neither  plaintiff  nor  any  other  party 
undertakes  any  promise  reciprocal  to  the  agreement  of  defendant  to 
pay  the  $50.  Presbyterian  Church  v.  Cooper,  112  N.  Y.  517,  20  N.  E. 
352,  3  L.  R.  A.  468,  8  Am.  St.  Rep.  767.  Nor  can  the  agreement  under 
its  terms  be  construed  either  as  an  offer  or  request  on  the  part  of  the 
defendant,  so  as  to  make  it  binding  in  the  event  of  performance  by  the 
plaintiff.    Keuka  College  v.  Ray,  167  N.  Y.  96,  60  N.  E.  325.    The  mere 
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recital  of  $1  paid  to  defendant  need  not  be  discussed,  as  it  seems  to 
have  been  conceded  that  no  such  payment  was  made. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs.   All  concur. 


SMIGEL  V.  FRIEDMAN-WALLACH  CO.,  Ine. 

(Supreme  Court,  AppeUate  Term,  First  Department    November  15,  1020.) 

Sales  <S=s>355(4)— Varianee  between  sale  agreemenl  pleaded  and  that  proved 
held  f  ataL 

Where  plahiQlI  pleaded  defendant's  order  f6r  goods  at  a  fixed  price, 
and  the  evidence  showed  a  sale  to  another  and  delivery  at  defendant's 
place  of  business,  and  there  was  evidence  that  defendant  had  agreed  to 
pay  for  goods  if  purchaser  did  not  make  good,  the  variance  was  fatal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Meyer  Smigel  against  the  Friedman- Wallach  Company, 
Incorporated.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Celler  &  Kraushaar,  of  New  York  City  (Meyer  Kraushaar,  of  New 
York  City,  of  counsel),  for  appellant. 

Kaufman  &  Wolf  (George  Wolf,  of  New  York  City,  of  counsel),  for 
respondent.* 

PER  CURIAM.  The  plaintiff  sued  for  "goods  sold  and  delivered.'* 
If  the  plaintiff  proved  any  cause  of  action,  of  which  there  is  grave 
doubt,  it  clearly  was  not  for  the  one  set  up  in  the  cotnplaint.  At  the 
opening  of  the  trial  the  court  directed  the  plaintiff  to  state  the  nature 
of  his  action,  and  he  said  it  was  based  upon  an  order  given  by  defend- 
ant on  February  5,  1920,  for  37^4  yards  of  ''crepe  de  meteor,"  which 
was  delivered,  and  for  which  he  claimed  the  sum  of  $111.60.  There 
was  not  a  particle  of  testimony  that  defendant  ever  gave  or  authorized 
the  giving  of  an  order  for  the  goods  in  question.  It  appears  that  one 
Atkins,  who  it  was  shown  was  in  no  way  connected  with  the  defendant, 
gave  the  plaintiff  an  order  for  the  goods  sued  for.  -They  were  ddivered 
to  the  defendant's  premises  and  taken  away  by  Atkins. 

The  plaintiff  bases  his  right  to  recover  upon  a  conversation,  alleged 
to  have  been  had  between  himself  and  Friedman,  the  president  of  the 
defendant,  about  two  weeks  after  the  goods  were  left  at  defendant's 
premises,  in  which  the  plaintiff  claims  Friedman  said  that  "he  could 
not  locate.  Atkins,  that  goods  had  frequently  been  left  at  his  premises 
for  Atkins,  and  that  if  Atkins  did  not  make  good  the  defendant  would." 
The  defendant's  attorney  moved  to  strike  out  this  testimony,  on  the 
ground  that  it  was  not  within  the  pleading,  and  that  if  such  promise 
was  made  it  was  unenforceable  and  void,  as  being  within  the  statute 
of  frauds  and  not  being  in  writing.     This  motion  was  denied.     The 

^=9For  other  cases  see  same  topic  *  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  HESSEL  v.  WEISBEBG  709 

(184  N.T.8.) 

plaintiff  was  allowed  to  recover  upon  a  cause  of  action  not  proven  or 
pleaded. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event. 


(113  Misc.  Rep.  850) 

HESSEL  et  aL  ▼.  WEISBERO  el  aL 

(Supreme  Cotirt,  Appellate  Term,  First  Department    November  15,  1920.) 

L  Costs  <@=»3— ra«|il;  to  tax  statutory. 

The  right  to  tax  costs  is  purely  statutory. 

2.  Costa  4d=»236— Costs  of  prevailing  party  in  Munieipal  Court  based  on 

amount  of  recovery  fn  final  Judgment. 

There  is  no  provision  in  the  Municipal  Court  Code  for  taxation  of 
trial  fee  as  such ;  costs  in  such  court  to  the  prevaUing  party  being  gov- 
erned by  Municipal  Court  Code,  f  164,  based  wholly  on  the  amount  of 
the  recovery,  the  amount  of  the  final  judg^nent  determining  the  right  to 
costs,  so  that,  when  such  judgment  is  reversed,  and  new  trial  ordered,  by 
the  Appellate  Term,  the  entire  judgment  is  wiped  out,  and  the  costs  based 
on  the  recovery  eliminated  with  the  reversal. 

3.  Costs  <&=>239— Plaintiff,  not  appellant  on  former  appeal,  cannot  claim  costs 

of  reversal. 

Where  the  costs  of  the  Appellate  Term  were  given  on  reversal  of  for- 
mer judgment  to  appellant  to  abide  the  event,  plalntifT,  not  having  been 
appellant  on  such  appeal,  cannot  claim  costs  of  reversal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Morris  Hessel  and  others  against  Joseph  Weisberg  and 
others.  From  judgment  for  plaintiffs,  defendants  appeal ;  the  notice 
bringing  up  for  review  an  order  denying  defendants'  motion  for  re- 
taxation  of  costs.  Order  reversed,  motion  to  strike  an  item  from  the 
bill  of  costs  granted,  judgment  modified  accordingly,  and,  as  modified, 
affirmed. 

See,  also,  180  N.  Y.  Supp.  402. 

Argued  October  term,  1920,  before  BITUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Bamett  E.  Kopelman,  of  New  York  City,  for  appellants. 
A.  Frank  Cowen,  of  New  York  City  (Bernard  Cowen,  of  New  York 
City,  of  counsel),  for  respondents. 

PER  CURIAM,  We  have  affirmed  the  judgment  in  this  case  with- 
out opinion,  but  the  notice  of  appeal  from  the  judgment  brings  up  for 
review  an  order  of  the  Municipal  Court,  denying  appellant's  motion  to 
strike  from  respondent's  bill  of  costs  the  sum  of  $20  taxed  by  the  clerk 
as  costs  awarded  upon  a  previous  judgment  entered  in  favor  of  the 
plaintiff  in  this  action. 

Upon  the  first  trial  in  this  action,  the  plaintiff  recovered  a  judg- 
ment for  the  sum  of  $214.20,  and  upon  this  amount  costs  were  taxwl 
at  $20.     Upon  appeal  of  the  defendant  herein,  this  judgment  was 
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reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

[  1  ]  Upon  the  new  trial,  the  present  one,  the  plaintiflf  recovered  the 
sum  of  $153.18,  and  the  clerk,  upon  entry  of  judgment,  taxed  the  sum 
of  $20  costs  upon  the  first  trial  and  $15  costs  upon  the  second  trial. 
The  taxation  of  this  item  of  $20,  awarded  on  the  first  trial  and  en- 
tered in  the  present  judgment,  cannot  be  sustained.'  The  right  to  tax 
costs  is  purely  statutory.  State  v.  Black  I^e  Bridge  Co.,  152  App. 
Div.  633,  137  N.  Y.  Supp.  485. 

[2]  There  is  no  provision  in  the  Municipal  Code  for  the  taxation 
of  a  "trial  fee"  as  such.  Costs  in  that  court  to  a  prevailing  party  are 
governed  by  the  provisions  of  section  164  of  the  Municipal  Court  Code 
(Laws  1915,  c.  2/9),  and  are  based  wholly  on  the  amount  of  the  recov- 
ery, and  it  is  the  amount  of  the  final  judgment  entered  that  deter- 
mines the  right  to  costs. 

[3]  The  taxation  upon  the  first  trial  of  the  sum  of  $20,  based  up- 
up  a  recovery  of  $214.26,  was  proper;  but,  when  that  judgment  was 
reversed  and  a  new  trial  ordered  by  this  court,  the  entire  judgment  was 
wiped  out,  and  the  costs  based  upon  the  recovery  in  that  trial  with  the 
reversal.  Upon  the  new  trial  the  plaintiff  recovered  but  $153.18,  and 
consequently  was  entitled  to  tax  but  $15.  The  costs  of  this  court 
were  given,  upon  the  reversal  of  the  former  judgment,  to  the  "ap- 
pellant" to  abide  the  event,  and  the  plaintiff  herein,  not  having  been 
the  appellant  in  that  appeal,  cannot  claim  costs  of  reversal. 

Order  reversed,  and  motion  to  strike  from  the  bill  of  costs  the 
item  of  $20  granted,  and  judgment  modified  accordingly,  and,  as  so 
modified,  affirmed,  without  costs  of  appeal  to  either  party. 


(113  Misc.  Bep.  23) 
PEOPLE  ex  rel.  HALPERIN  et  aL  v.  STRAHL,  Monlcipal  Justice,  et  al. 

(Supreme  Ck)urt,  Special  Term,  Kings  County.    August,  1920.) 

1.  Landlord  and  tenant  <@:»278^,  New,  vol.  IIA  Key-No.  Series— New  York 
City  Municipal  Court  cannot  vacate  wanant  alrvady  issaed  in  sommary 
proceeding. 

In  the  absence  of  anything  in  Code  Civ.  Proc.  §§  2234,  2265,  Laws 
1920,  c.  137,  §§  3,  4,  5,  Municipal  Court  Code,  S  6*  subd.  3,  as  amended 
by  Laws  1920,  c.  210,  and  section  6,  subd.  2,  empowering  the  Municipal 
Ck>urt  of  the  City  of  New  York  to  vacate  a  warrant  in  favor  of  a  landlord 
already  Issued  In  a  summary  proceeding  to  remove  a  tenant  for  holding 
over,  that  court  has  no  such  power. 

Z,  Prohibition  ^=»5 (3)— Granted  to  prevent  Justice  frcnn  granting  motion 
to  vacate  warrant  in  summary  proceeding. 

On  the  return  of  an  order  to  show  cause  why  a  warrant  Issued  In  a  sum- 
mary proceeding  to  remove  a  tenant  holding  over  should  not  be  vacated, 
where  there  Is  no  claim  of  mistake  or  error  In  the  issuance  of  the  war- 
rant, and  where  It  appears  that  a  justice  of  the  Municipal  Court  of  the 
City  of  New  York  proposes  to  hear  and  grant  the  motion,  an  alternative 
writ  of  prohibition  would  be  made  absolute. 

3.  Prohibition  <S=»1— Writ  commands  person  not  to  do  sometiiing  wtiich  lie  b 
about  to  do. 

The  writ  of  prohibition  is  one  which  commands  the  person  to  whom  It 
is  directed  not  to  do  something  which  by  the  suggestion  of  the  relator 
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the  court  is  informed  that  he  is  about  to  do,  and  Mem  to  prevent  the  exer- 
cise of  an  unauthorized  power  in  a  cause  or  proceeding  of  which  the 
subordinate  tribunal  has  Jurisdiction,  and  its  scope  ought  not  to  be  abridg- 
ed, as  it  is  better  to  prevent  the  exercise  of  an  unauthorized  power  than 
to  be  driven  to  the  necessity  of  correcting  an  error  committed. 

Prohibition  by  the  People,  on  relation  of  Nathan  Halperin  and  an- 
other, against  Jacob  S.  Strahl,  a  Justice  of  the  Municipal  Court  of  the 
City  of  New  York,  and  another.    Alternative  writ  made  absolute. 

Richards,  Smith  &  Conway,  of  Brooklyn,  for  relators. 
Julius  Applebaum,  of  Brooklyn,  for  respondent  justice. 
Harry  Dimin,  of  New  York  City,  for  respondent  tenant. 

VAN  SICLEN,  J.  This  is  an  application  for  a  writ  of  prohibition. 
It  appears  that  a  summary  proceeding  to  remove  a  tenant  holding  over 
was  heretofore  brought  in  the  Municipal  Court  of  the  City  of  New 
York,  and  after  a  trial  judgment  was  rendered  in  favor  of  the  landlord. 
The  court  which  heard  the  trial  stayed  the  issuance  of  the  warrant  on 
condition  that  the  tenant  deposit  the  specified  rent  in  court  on  or  before 
July  3,  1920,  and  in  default  thereof  the  warrant  should  issue  forthwith^ 
The  same  disposition  was  made  in  the  cases  of  several  tenants  having 
the  same  landlord.  All  the  tenants  affected  paid  the  rent  as  directed 
on  or  before  July  3,  1920,  except  the  two  tenants  affected  hereby.  The 
rent  not  having  been  paid  by  them  according  to  the  terms  of  the  stay 
the  clerk  of  the  court  on  July  7,  1920,  issued  the  warrant. 

On  July  9,  1920,  a  justice  of  the  Municipal  Court  other  than  the  one 
granting  the  final  order,  but  sitting  in  the  same  district  in  which  the 
summary  proceeding  in  question  had  been  pendii^,  by  a  note  in  writing 
and  deposited  with  the  papers  in  the  proceeding  purported  to  "permit 
and  direct  the  clerk  to  receive"  on  July  9,  1920,  from  these  tenants  the 
rent  which  should  have  been  paid  on  July  3,  1920.  Thereafter  the 
tenants  procured  from  another  justice  of  the  Municipal  Court  an 
order  to  show  cause  why  the  warrant  in  the  proceeding  should  not  be 
vacated.  In  the  meantime  a  city  marshal  had  commenced  the  execu- 
tion of  the  warrants.  The  order  to  show  cause  came  on  for  argument 
before  the  justice  who  directed  the  clerk  to  receive  the  rent  after  de- 
fault. The  motion  to  vacate  the  warrants  was  not  disposed  of,  because 
the  landlord  served  upon  the  justice,  as  soon  as  he  appeared  inclined 
to  take  up  and  dispose  of  the  motion,  the  alternative  writ  of  prohibi- 
tion issued  out  of  this  court. 

It  is  claimed,  and  there  is  foundation  for  the  claim  in  the  utterances 
accredited  to  the  justice  in  question,  and  by  an  affidavit  filed  herein 
it  may  be  said  to  appear,  that  the  justice  in  question  proposed  to  hear 
the  application  to  vacate  the  warrant  and  grant  it.  This  application  is 
for  a  writ  prohibiting  the  vacation  of  the  warrant. 

[1]  Section  2265  of  the  Code  of  Civil  Procedure  provides  that  the 
issuance  and  execution  of  the  warrant  in  a  summary  proceeding  may 
be  "stayed"  or  "suspended"  by  an  order  made  or  an  undertaking  filed 
upon  an  appeal,  or  by  an  injunction  in  an  action  in  the  Supreme  Court. 
There  is  no  provision  therein  for  vacating  a  warrant  already  issued. 
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Nor  IS  the  application  in  the  cases  at  bar  predicated  upon  a  contem- 
plated appeal. 

Chapter  137  of  the  Laws  of  1920,  known  as  the  emergency  legisla- 
tion, provides  in  section  3  that  the  "court,  judge  or  justice  making  such 
order  [final  order]  *  *  *  may  *  *  *  stay  the  issuance  of  a 
warrant"  under  certain  conditions.  It  is  under  the  provision  of  this 
and  sections  4  and  5  of  this  act  that  the  original  stay  was  granted. 

As  part  of  the  recent  emergency  legislation,  section  6,  subdivision  3, 
of  the  Municipal  Court  Code  (Laws  1915,  c.  279),  was  amended  (Laws 
1920,  c.  210),  granting  to  the  court  power  **to  grant  or  vacate  a  stay  of 
execution  *  *  *  of  a  warrant  in  summary  proceedings  *  *  * 
for  not  more  than  thirty  days,"  provided  the  rent  for  the  period  of 
stay  is  deposited  in  court.  This  amendment  merely  extended  the  time 
in  which  the  execution  of  a  warrant  in  summary  proceedings  might 
be  stayed  from  5  to  30  days  upon  the  condition  specified.  There  is  no 
power  granted  in  this  section  to  vacate  a  warrant  already  issued.  It 
would  seem,  also,  from  the  wording  of  this  section,  that  the  stay  of 
execution  can  be  granted  only  upon  rendering  (i.  e.,  at  the  time  of  mak- 
ing) the  final  order. 

The  court  has  been  unable  to  find,  and  lieither  the  justice  of  the 
Municipal  Court  nor  the  tenant  has  pointed  out,  any  provision  in  the 
statutes  affecting  summary  proceedings  or  in  the  Municipal  Code  which 
gives  or  even  appears  to  grant  to  the  Municipal  Court  the  power  to 
vacate  a  warrant  in  summary  proceedings  that  has  already  been  issued. 

The  use  of  the  words  "court,  judge  or  justice"  making  the  final  order 
appears  to  have  no  particular  significance  herein,  because  it  appears 
that  by  section  2234  of  the  Code  of  Civil  Procedure  jurisdiction  of  these 
summary  proceedings  to  recover  possession  of  land  was  given  to  various 
judges  and  justices  and  to  the  District  Court  in  the  City  of  New  York. 
The  Municipal  Court  of  the  City  of  New  York  superseded  the  old 
District  Courts,  and  by  subdivision  2  of  section  6  of  the  Municipal  Court 
Code  the  Municipal  Court  of  the  City  of  New  York  is  given  jurisdic- 
tion of  these  summary  proceedings.  The  same  section  provides  that 
the  warrant  in  summary  proceedings  shall  be  issued  over  the  signature 
of  the  clerk,  going  to  show  that  its  issuance  is  a  ministerial  act  in  aid 
of  the  judgment  and  final  order  made  in  the  proceeding.  So  that  the 
expression  "court,  judge  or  justice"  was  necessary  to  properly  refer 
to  the  various  tribunals  having  jurisdiction  in  the  first  instance. 

Th^  justice  in  question  has  made  a  return  to  the  alternative  writ, 
but  the  same  is  silent  as  to  all  of  the  facts  and  circumstances  of  the 
cases  previous  to  the  return  day  of  the  motions  in  the  Municipal  Court 
The  facts  previous  to  that  date  as  they  are  herein  recited  are  taken  from 
the  moving  papers,  and,  not  being  controverted  by  the  tenants,  are 
assumed  to  be  true.  The  return  is  likewise  silent  as  to  the  circumstanc- 
es under  which  the  rent  was  brought  into  court  after  the  issuance  of 
the  warrant  and  the  purpose  which  was  to  be  served  by  directing  the 
clerk  to  receive  the  rent  two  days  after  the  warrants  had  been  issued 
and  six  days  after  the  date  fixed  by  the  court  which  rendered  the  final 
order. 

[2]  It  is  not  claimed  that  there  was  any  mistake  or  error  in  the 
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issuanoB  of  the  warrant  which  the  tenant  seeks  to  vacate.  In  fact,  the 
tenant  does  not  seem  to  have  been  stirred  to  activity  in  complying  with 
the  terms  of  the  stay  of  the  issuance  of  the  warrant  until  after  the 
warrant  had  been  actually  issued.  No  complaint  is  directed  at  the  judg- 
ment as  rendered.  No  appeal  has  been  taken  or  is  contemplated.  No 
excuse  or  explanation  is  offered  by  the  tenant  for  not  complying  with 
the  terms  made  by  the  justice  granting  the  final  order  under  which  the 
issuance  of  the  warrant  was  stayed. 

It  appears  that  the  tenant  is  seeking  a  relief  which  the  Municipal 
Court  has  no  power  or  jurisdiction  to  grant.  This  proceeding  was 
wholly  ended  as  far  as  the  Municipal  Court  was  concerned  when 
the  warrant  actually  issued,  and  after  that  incident  the  power  of  the 
court  in  the  premises  ceased.  The  granting  of  the  order  to  show 
cauise  was  ineffective  except  as  a  notice  of  motion.  It  does  not  appear 
that  the  court  has  any  power  or  jurisdiction  to  vacate  a  warrant  in 
summary  proceedings  after  the  same  has  been  properly  issued. 

[3]  The  writ  of  prohibition  is  preventive  rather  than  corrective. 
"The  writ  of  prohibition,  as  its  name  imports,  is  one  which  commands 
the  person  to  whom  it  is  directed  not  to  do  something  which,  by  the 
suggestion  of  the  relator,  the  court  is  informed  he  is  about  to  do." 
United  States  v.  Hoffman,  4  Wall.  158,  18  L.  Ed.  354.  It  lies  to  pre- 
vent the  exercise  of  an  unauthorized  power  in  a  cause  or  proceeding 
of  which  the  subordinate  tribunal  has  jurisdiction,  and  its  scope  ought 
not  to  be  abridged,  as  it  is  far  better  to  prevent  the  exercise  of  an 
unauthorized  power  than  to  be  driven  to  the  necessity  of  correcting 
the  error  after  it  is  committed.    Quimbo  Appo  v.  People,  20  N.  Y.  531. 

It  follows,  therefore,  that  the  alternative  writ  heretofore  granted 
should  be  made  absolute. 

Ordered  accordingly. 


FRANCAVnXA  v.  C.  T.  MITCHELL,  Ine.,  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  IS,  1920.) 

Appeal  from  Award  of  State  Industrial  Commission. 

Claim  of  Peter  Francavilla  for  compensation  under  the  Workmen's 
Compensation  Law,  opposed  by  C.  T.  Mitchell,  Incorporated,  employer, 
and  the  -S^tna  Life  Insurance  Company,  insurance  carrier.  From  an 
award  of  compensation  by  the  State  Industrial  Commission,  the  em- 
ployer and  the  insurance  carrier  appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

William  H.  Foster,  of  Syracuse,  for  appellants. 
Charles  D.  Newton,  Atty  Gen.  (Z.  C  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

PER  CURIAM.    Award  affirmed. 

WOODWARD,  J.  (dissenting).  C.  T.  Mitchell,  Incorporated,  the 
employer,  is  a  contracting  corporation  engaged  in  plastering  houses 
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and  other  buildings,  with  its  principal  office  at  501  Fifth  avenue,  New 
York,  and  there  is  no  dispute  that  it  is  carrjring  on  a  hazardous  busi- 
ness within  the  state  of  New  York,  as  defined  in  the  Workmen's 
Compensation  Law.  Peter  Francavilla  was  employed  by  C.  T.  Mitchell, 
Incorporated,  to  go  to  New  Britain,  Conn.^  to  assist  in  the  perform- 
ance of  a  plastering  contract,  and  while  there,  engaged  in  his  regular 
employment,  in  company  with  a  fellow  employe,  he  claims  to  have 
overreached  "when  plastering  and  felt  pain  in  the  right  side."  The 
alleged  injury  is  described  as  "strangulated  ri^ht  inguinal  hernia  with 
abscess  formation,"  a  condition  which  clearly  mdicatcs  that  the  hernia 
was  not  the  result  of  the  alleged  overreaching,  but  of  existing 
disease.  An  abscess,  as  defined  by  Webster,  is  "a  collection  of  pus  or 
purulent  matter  in  any  tissue  or  organ  of  the  body,  the  result  of  a  mor- 
bid process,"  and  it  is  unthinkable  that  such  a  condition  could  result 
from  a  mere  overreaching,  unaccompanied  by  anything  in  the  nature 
of  an  accident,  and  without  the  passage  of  a  considerable  length 
of  time.  "Hernia,"  say  the  court  in  Matter  of  Alpert  v.  Powers,  223 
N.  Y.  97,  101,  119  N.  E.  229,  230,  "is  a  disease  arising  out  of  natural 
causes  as  well  as  from  accident,  and  it  was  therefore  incumbent  upon 
the  claimant  to  offer  some  evidence  that  his  emplo3rment  caused  or 
could  have  caused  the  injury";  and  when  the  alleged  injury  is  de- 
scribed as  "a  strangulated  right  ingpuinal  hernia,  with  abscess  forma- 
tion," it  precludes  the  possibility  that  the  allied  overreaching  was 
the  accidental  cause  of  the  hernia.  Personal  injury,  as  defined  by 
the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67),  means  "only 
accidental  injuries  arising  out  of  and  in  the  course  of  emplo)rment 
and  such  disease  or  infection  as  may  naturally  and  unavoidably  result 
therefrom"  fsection  3,  subd.  7),  and  does  not  attempt  to  provide  com- 
pensation "for  injuries  or  misfortunes  which  merely  are  contempo- 
raneous or  coincident  with  the  employment,  or  collateral  to  it7  Not 
every  diseased  person  suffering  a  misfortune  while  at  work  for  a  sub- 
scriber is  entitled  to  compensation.  *  *  *  The  personal  injury 
must  be  the  result  of  the  employment  and  flow  from  it  as  the  inducing 
proximate  cause.  *  *  *  The  direct  connection  between  the  per- 
sonal injury  as  a  result  and  the  emplo3mient  as  its  proximate  cause 
must  be  proved  by  facts  before  the  right  to  compensation  springs  into 
being."  Matter  of  Alpert  v.  Powers,  223  N.  Y,  97,  101,  102,  119  N. 
E.  229,  and  authority  cited 

There  is  nothin|[  in  this  case  to  show  that  the  injury  complained  of, 
a  "strangulated  right  inguinal  hernia  with  abscess  formation,"  could 
have  been  produced  by  the  alleged  overreaching.  An  abscess  can 
only  be  produced  by  a  diseased  condition  of  tissues,  and  while  an 
accidental  injury  might  result  in  such  a  diseased  condition  it  is  nec- 
essary to  the  application  of  the  Workmen's  Compensation  Law  that  the 
disease  should  be  the  result  of  an  accident,  not  that  the  alleged  acci- 
dent should  be  the  result  of  a  disease  adequate  to  all  that  the  person 
suffers.  The  mere  fact  that  a  physician  says  that  this  overreaching 
would  be  adequate  to  produce  the  result  is  not  sufficient.  Given  a 
proper  condition  of  diseased  tissue,  any  action  on  the  part  of  the  in- 
dividual would  be  likely  to  bring  the  disease  into  manifestation  as 
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a  localized  pain;  but  this  does  not  meet  the  conception  of  a  disease 
due  to  accident.  "An  accidental  event  takes  place  without  one's 
foresight  or  expectation;  an  event  that  proceeds  from  an  unknown 
cause,  or  is  an  unusual  effect  of  the  known  cause,  and  therefore  not 
expected."  Matter  of  Woodruff  v.  Howes  Construction  Co.,  228 
N.  Y.  276,  278,  127  N.  E.  270.  Here  nothing  unusual  took  place. 
The  claimant  was  at  work  with  a  fellow  workman,  who  is  said  to  have 
been  teller  than  the  claimant,  and  the  alleged  overreaching  on  the 
part  of  the  claimant  was  apparently  due  to  the  ambition  of  the  shorter 
man  to  reach  as  far  as  the  longer  one  in  doing  his  work.  But  he  was 
simply  performing  his  ordinary  vocation  in  the  ordinary  way,  so  far 
as  die  evidence  discloses.  He  did  not  slip  or  fall,  or  undergo  any  un- 
usual experience.  He  simply  reached  up  and  performed  his  task,  and 
he  claims  to  have  felt  a  pain.  Subsequent  investigation  by  a  physician 
developed  the  fact  that  there  was  a  hernia,  but  it  was  of  a  character 
which,  makes  it  certain  that  it  could  not  have  been  the  result  of  any 
accident  which  occurred  to  the  claimant  within  any  intelligent  defini- 
tion of  an  accident. 

That  the  case  would  be  within  the  Workmen's  Compensation  Law, 
if  the  facts  developed  that  the  claimant  had  been  injured  by  an  acci- 
dent "arising  out  of  and  in  the  course  of  employment"  we  have 
no  doubt.  The  employer  was  conducting  a  hazardous  business  within 
the  state  of  New  York.  The  fact  that  it  sent'one  of  its  employes  out 
of  the  state  to  perform  a  portion  of  the  employment  does  not  take  such 
employ^  out  of  the  benefits  of  the  statute  under  such  circumstances. 
The  difficulty  here  is  th?it  there  was  no  accident  "arising  out  of  the  em- 
ployment." The  hernia  was  clearly  the  proximate  cause  of  the  claim- 
ant's so-called  injuries,  and  there  is  no  liability  under  such  a  condition 
of  facts. 

The  award  appealed  from  should  be  reversed. 

KILEY,  J.,  concurs. 


(113  Misc.  Bep.  172) 

PEOPLE  T.  BALDWIN  et  aL 

(Supreme  Court,  Special  Term,  Hamilton  County.    September,  1920.) 

Adverse  poBsession  ^=s>46— Passage  of  Forest  Preserve  Act  interrupted  adverse 
possession  a^^ainst  the  state. 

In  ejectment  by  the  state  to  recover  lands  acquired  under  comptroller's 
tax  deed  dated  February  18,  1851,  and  recorded  June  20,  1911,  where 
the  lands  were  included  within  the  forest  preserve  subsequently  created 
by  Laws  1885,  c.  283,  and  defendants  claimed  title  by  adverse  posses- 
sion under  certain  warranty  deeds,  the  first  of  which  was  given  in  1865, 
from  which  time  the  lands  were  occupied  and  taxes  assessed  thereon, 
held,  that  title  by  adverse  possession  to  such  land  could  not  be  acquired 
as  against  the  state,  notwithstanding  Code  Civ.  Proc.  f  862,  providing  a 
limitation  of  40  years  against  the  state ;  the  enactment  of  the  1885  act 
having  interrupted  any  adverse  possession  against  the  state. 

«s»For  other  cum  im  mbi*  topto  ft  KSnr-mrMBBR  in  all  Key-Nombtred  Digesta  t  ludezea 
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Ejectment  by  the  People  of  the  State  of  New  YBrk  against  Geoi^e 
Baldwin  and  another.    Judgment  for  plaintiflEs. 

Charles  D.  Newton,  Atty.  Gen.  (William  T.  Moore,  Deputy  Atty. 
Gen.,  of  counsel),  for  the  People. 
Eugene  D.  Scribner,  of  Gloversville,  for  defendants. 

WHITMYER,  J.  The  action  is  ejectment,  and  was  commenced  on 
March  16,  1918.  Plaintiff  is  seeking  to  recover  certain  lands,  in  the 
possession  of  defendants,  in  the  town  of  Hope,  Hamilton  county,  in 
this  state.  Plaintiff  claims  under  a  comptroller's  tax  deed,  dated  Feb- 
ruary 18,  1851,  recorded  June  20,  1911.  There  is  no  evidence  of  occu- 
pancy during  the  period  of  redemption,  and  defendants  do  not  claim 
that  the  tax  deed  was  void  for  failure  to  serve  notice  on  alleged 
occupants.  But  they  claim  title  by  adverse  possession  under  five  war- 
ranty deeds,  namely:  (1)  John  feass  to  Albert  Hanner,  dated  July 
IS,  1865,  recorded  September  28,  1865;  (2)  Albert  Hanner  to  Joseph 
Bass,  dated  December  10,  1869,  recorded  October  2,  1911 ;  (3)  heirs  or 
devisees  of  Joseph  Bass,  deceased,  to  Bradley  Arnold,  dated  June 
6, 1884,  recorded  October  2,  1911 ;  (4)  Bradley  Arnold  to  William  Bald- 
win, dated  February  12,  1886,  recorded  October  26,  1900;  and  (5)  Wil- 
liam Baldwin  to  the  defendants,  dated  October  4,  1904,  recorded  Octo- 
ber 29,  1904. 

The  evidence  shows  that  the  land  was  occupied,  cultivated,  improved, 
and  substantially  inclosed  from  1857  or  1858  to  the  time  of  the 
commencement  of  the  action,  a  period  of  60  years ;  and  it  shows  that 
it  was  assessed  yearly  during  that  time  against  those  claiming  and 
that  they  paid  the  taxes.  While  thus  occupied,  the  forest  preserve  was 
created.  That  was  accomplished  by  Laws  1885,  c.  283,  passed  May 
15,  1885.    Section  7  provided : 

"All  the  lands  now  owned  or  which  may  hereafter  be  acquired  by  the  state 
of  New  York,  within  the  counties  of  •  •  •  Hamilton,  •  •  •  shall  con- 
stitute and  be  known  as  the  forest  preserve." 

Section  8  provided : 

"The  lands  now  or  hereafter  constituting  the  forest  preserve  shall  be  for- 
ever kept  as  wild  forest  lands.  They  shall  not  be  sold,  nor  shall  they  be 
leased  or  taken  by  any  person  or  corporation,  public  or  private." 

Section  11  provided: 

"The  forest  commission  may  bring  in  the  name,  or  on  behalf  of  the  people 
of  the  state  of  New  York,  any  actioh  to  prevent  Injury  to  the  forest  preserve 
or  trespass  thereon,  to  recover  damages  for  such  injury  or  trespass,  to  recover 
lands  properly  forming  part  of  the  forest  preserve,  but  occupied  or  held  by 
persons  not  entitled  thereto,  and  in  all  other  respects  for  the  protection  and 
maintenance  of  the  forest  preserve,  which  any  owner  of  lands  would  be  en* 
tlUed  to  bring." 

The  commission  did  not  act.  Section  7  was  amended  by  Laws  1890, 
c.  .8,  so  as  to — 

"except  all  such  lands  within  the  limits  of  any  incorporated  village  or  dty, 
and  except  ail  such  lands,  not  wild  lands,  as  have  been,  or  may  hereafter  be, 
acquired  by  the  state  .of  New  York,  upon  or  by  foreclosure  of  or  sale  pursuant 
to  any  mortgage  upon  lands  made  to  the  conunissionerB  for  loaning  certain 
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moneys  of  the  ITnlted  States,  usually  called  the  United  States  deposit  fund, 
and  all  such  excepted  lands  acquired  by  the  state  of  New  York  may  be 
sold  and  conveyed  as  provided  by  law." 

Section  8  was  amended  by  Laws  1887,  c.  475,  simply  by  combining 
the  two  sentences  of  the  section  into  one.  In  1894  the  lands  were  pub- 
lished as  wild,  vacant,  or  forest  lands  in  possession  of  the  state,  in  ac- 
cordance with  Laws  1893,  c.  711,  §  13.  On  January  1,  1895,  section  7 
of  article  7  of  the  Constitution  went  into  effect.    The  section  provides : 

"The  lands  of  the  state,  now  owned  or  hereafter  acquired,  constituting  the 
forest  preserve  as  now  fixed  by  law,  shaU  be  forever  kept  as  wild  f ore9t  lands. 
They  shall  not  be  leased,  sold  or  exchanged,  or  be  taken  by  any  corporation, 
public  or  private,  nor  shall  the  timber  thereon  be  sold,  removed  or  destroy- 
ed.   ♦•    •" 

Thereafier  and  on  April  25,  1895,  the  several  acts  were  repealed  by 
Laws  1895,  c.  395,  and  section  280  of  that  act  took  the  place  of  and  was 
substantially  in  the  language  of  section  11  of  .the  first  act,  namely, 
chapter  283,  Laws  1885,  except  that  it  substituted  the  board  of  fisher- 
ies, game,  and  forests  for  the  forest  commission  as  the  body  to  enforce 
the  law.  The  board  did  not  act,  and  the  situation  was  not  changed 
when  the  action  was  commencedt 

Section  362  of  the  Code  of  Civil  Procedure  provides: 

**The  people  of  the  state  wlU  not  sue  a  person  for  or  with  respect  to  real 
property,  or  the  issues  or  profits  thereof,  by  reason  of.  the  right  or  title  of 
the  people  to  the  same,  unless  either  (1)  the  cause  of  action  accrued  within 
forty  years  before  the  action  is  commenced,  or  (2)  the  people,  or  those  from 
whom  they  daim,  have  received  the  rents  and  profits  of  the  real  property,  or 
of  some  part  thereof,  within  the  same  period  of  time." 

The  state  received  its  deed  in  1851.  So  far  as  appears,  occupancy 
commenced  in  1857  or' 1858.  The  first  deed  by  an  occupant  was  given 
in  1865.  The  forest  preserve  was  created  and  the  lands  became  a  part 
thereof  by  the  passage  of  the  Forest  Preserve  Act  in  1885.  That  pro- 
vided that  lands  in  tiie  preserve  should  be  forever  kept  as  wild  forest 
lands,  and  should  not  be  sold,  or  leased,  or  taken  by  any  person  or  cor- 
poration, public  or  private ;  and  it  authorized  the  forest  commission  to 
bring,  in  the  name  or  on  behalf  of  the  people,  any  action  to  prevent  in- 
jury to  the  preserve  or  trespass  thereon,  to  recover  damages  for  such 
injury  or  trespass,  to  recover  lands  properly  forming  part  of  the  pre- 
serve, but  occupied  or  held  by  persons  not  entitled  thereto,  and  in  all 
other  respects  for  the  protection  and  maintenance  of  the  preserve, 
which  any  owner  of  lands  would  be  entitled  to  bring.  It  was  a  public 
act  relating  to  a  matter  of  public  concern  and  all  persons  were  bound 
to  take  notice  of  it.  The  amendments  were  to  the  same  effect;  and 
the  constitutional  provision  gave  greater  force  and  permanency  to  the 
prohibitions  of  the  act.  The  efiFect  was  the  same  as  if  the  Legislature 
had  declared  that  the  state  intended  to  hold  the  lands  in  the  preserve 
as  sovereign  in  trust  for  the  people,  and  did  not  intend  to  abandon  same 
or  to  permit  private  persons  or  corporations  to  acquire  any  of  its  sover- 
eign rights  therein. 

While  the  statute  of  limitations  was  not  mentioned  and  such  lands 
were  not  excepted  from  its  operation,  nevertheless  it  is  clear  that  they 
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became  inalienable  and  that  title  by  adverse  possession  could  not  be 
acquired  as  against  the  state,  just  as  effectually  as  if  the  statute  had  not 
been  in  existence.  Weber  v.  HaAor  Com'rs,  18  Wall.  57,  71,  21  L. 
Ed.  798.  The  Weber  Case  arose  in  California  and  was  decided  by  the 
Supreme  Court  of  the  United  States.  The  limitation  there  was  10 
years,  and  the  statute  provided,  in  language  almost  identical,  excepting 
the  period,  with  the  language  of  the  statute  here,  that  the  state  would 
not  sue  for  or  in  respect  to  real  property  unless  its  right  or  title  had 
existed  within  said  10  years,  or  rents  and  profits  had  been  received 
within  that  time.  In  1853  the  predecessors  of  the  complainant  acquired 
the  title  of  the  city  of  San  Francisco  to  certain  lots  lying  along  its 
water  front.  In  1854  they  built  a  platform  along  and  adjoining  the 
front  and  then  constructed  a  wharf  projecting  from  the  center  of 
the  platform  into  the  bay  for  a  certain  ^stance,  leaving  a  space  on  each 
side  for  the  approach  and  dockage  of  vessels.  From  that  time,  until 
the  interference  by  the  defendants,  in  1867,  complainant's  predecessors 
and  their  successors  were  in  the  uninterrupted  possession  of  the  wharf 
and  collected  tolls  and  wharfage  for  its  use. 

On  April  24,  1863,  the  Legislature  of  the  state  passed  an  act  to  pro- 
vide for  the  improvement  of  the  wharves,  docks,  and  water  front  in 
the  city.  It  created  a  board  of  state  harbor  commissioners,  and  re- 
quired that  they  should  take  possession  of  and  hold  all  that  portion 
of  the  bay  lying  along  the  front  and  adjacent  thereto  for  a  certain 
distance,  together  with  all  the  improvements,  rights,  privileges,  fran- 
chises, easements  and  appurtenances  connected  therewith  or  appertain- 
ing thereto,  excepting  such  portions  as  might  be  held  under  valid  leases, 
and  these  portions  when  the  leases  expired.  It  empowered  them  to  in- 
stitute suits  for  the  possession  of  any  wharf  or  wharves  and  other 
rights  and  privileges,  for  the  recovery  of  tolls,  dockage,  and  wharfage, 
for  the  removal  of  obstructions  aad  abatement  of  nuisances  on  tiie 
front,  and  to  prosecute  the  suits  to  judgment,  and  it  declared  that  they 
should  have  and  hold  possession  and  control  of  the  front,  with  its  said 
improvements,  rights,  privileges,  franchises,  easements,  and  appurte- 
nances, for  certain  specified  purposes,  but  all  relating  to  the  protection 
of  the  harbor  and  the  construction  of  wharves,  landings,  and  other  im- 
provements intended  for  the  safety  and  convenience  of  shipping  and 
the  promotion  of  commerce.  The  court  said  that  the  act  was  a  public 
act,  relating  to  a  matter  of  public  concern,  of  which  all  persons  were 
bound  to  take  notice,  and  that  hardly  anything  would  be  more  ex- 
pressive of  the  intention  of  the  Legislature  that  the  state  should  con- 
serve its  title  and  interest  in  the  whole  front;  and  the  court  con- 
cluded that  the  act  "prevented  the  complainant  from  acquiring  the 
title  of  the  state  by  operation  of  the  statute  of  limitations,  as  effectually 
as  if  that  statute  had  not  been  in  existence." 

The  controversy  there,  just  as  here,  related  to  lands  held  by  the  state 
as  sovereign  in  trust  for  the  people,  and  that  decision  is  controlling; 
and  if  we  assume  here,  as  was  assumed  there,  that  the  statute  of  limita- 
tions applies  to  such  lands,  just  as  it  does  to  lands  not  so  held,  neverthe- 
less,  the  state  asserted  title  by  the  passage  of  the  forest  preserve  act. 
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before  the  expiration  of  the  40-year  period,  so  that  the  presumption,  if 
any,  which  arose  in  favor  of  the  occupants,  was  rebutted,  and  did  not 
become  absolute,  in  the  same  way  that  the  like  result  was  brought 
about  in  the  Weber  Case.  Although  thie  section  states  that  "the  peo- 
ple will  not  sue,"  assertion  of  title  by  the  people,  in  the  case  of  such 
lands  at  least,  may  be  made  by  legislative  act  as  well  as  by  suit. 
Weber  Case,  18  Wall.  71,  21  L.  Ed.  798.  It  becomes  necessary,  then, 
from  either  standpoint,  to  give  judgment  to  plaintiffs. 
Judgment  to  plaintiffs. 


SCHULTZ  6t  al.  v.  CHAMPION  WELDING  &  MFG.  CO.  et  al. 

(Supreme  Coart,  Appellate  Division,  Third  Department.  November  10,  1920.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67)  by  Frances  Schultz  and  dependents,  for  compensation  for 
the  death  of  Herman  G.  Schultz,  against  the  Champion  Welding  & 
Manufacturing  Company,  employer,  and  the  Travelers'  Insurance 
Company,  insurance  carrier.  From  an  award  of  compensation  by  the 
State  Industrial  Commission,  the  employer  and  insurance  carrier  ap- 
peal.   Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (E.  C.  Sherwood  and  Wil- 
liam B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for.  respondents.  ' 

PER  CURIAM.    Award  affirmed. 

WOODWARD,  J.  (dissenting).  The  undisputed  facts  in  this  case 
are  that  claimant's  decedent  was  employed  by  the  Champion  Weld- 
ing &  Manufacturing  Company,  of  Buffalo ;  that  on  the  evening  pre- 
vious to  the  accident  the  decedent  was  directed  to  go  out  and  look  into 
a  job  of  welding  which  was  to  be  done.  The  employer  permitted  the 
decedent  to  make  use  of  a  Ford,  car  to  reach  the  point,  and  allowed  the 
decedent  to  take  the  car  home  with  him,  returning  it  the  next  morn- 
ing. The  decedent,  in  going  to  his  work  on  the  following  morning, 
and  while  on  a  public  highway,  collided  with  another  car  and  received 
injuries  from  which  he  died.  The  accident  occurred  at  about  7:15  in 
the  morning,  while  the  employment  in  which  he  was  engaged  did  not 
commence  until  7 :30.  The  Ford  car  was  not  being  used  in  3ie  master's 
employment  at  the  time  of  the  accident.  No  service  for  the  employer 
was  being  performed.  It  is  entirely  evident  from  the  record  that 
the  employe,  who  was  a  son-in-law  of  the  real  employer,  was  permitted 
to  use  the  car  for  his  own  purposes,  and  by  no  fair  construction  may 
it  be  said  that  the  injury  was  one  "arising  out  of  and  in  the  course. of 
the  employment."  Heitz  v,  Ruppert,  218  N.  Y.  148,  151,  152,  112  N. 
E.  750,  751  (L.  R.  A.  1917A,  344).    It  was  not  a  risk  incident  to  the 
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business  of  the  employer,  any  more  than  would  have  been  the  case  if 
the  decedent  had  owned  the  Ford  car  and  had  used  it  to  reach  the  place 
of  employment.  It  was  not  a  burden  which  could  properly  be  charged 
against  the  industry  in  which  the  decedent  was  generally  employed, 
but  in  which  he  was  not  engaged  at  the  time  of  the  accident. 
The  award  appealed  from  should  be  reversed. 

COCHRANE,  J.,  concurs. 

(193  App.  Div.  513) 

FOUNDATION  CO.  v.  STATE. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  10, 1020.) 

1.  Canals  ^=>15 — State  held  not  liable  to  contraetor  for  additional  eompen- 

sation. 

Where  a  state  contractor,  contracting  a  bridged-type  dam  for  Barge 
Canal  purposes,  preferred  not  to  incur  the  expense  of  a  sdeutific  examina- 
tion of  the  river  bottom,  but  agreed  to  take  its  chances  as  to  the  correctp 
ness  of  the  estimate  furnished  by  the  state  in  good  faith,  it  must  abide 
by  that  decision,  and  cannot  recover  additional  compensation  by  reason 
of  additional  cost  of  the  work  below  a  certain  elevation,  solid  rock  being 
at  a  deeper  depth  than  it  was  supposed  to  be  by  the  parties,  in  view  of 
the  contract,  Const,  art.  7,  f  9,  and  Barge  Canal  Law,  f  6,  as  amended  by 
Laws  1911,  c.  73S. 

2.  Canals  ^=»15 — State  contraetor  not  entitled  to  reeoTer  addMioDal  eompen- 

sation  for  extra  pumping  work  occasioned  by  Improper  manner  of  doing 
woric 

Where  improper  manner  in  which  a  contractor  began  work  in  construct- 
ing a  bridged-type  dam  for  canal  purposes  in  violation  of  the  spirit  of 
the  contract,  he  was  not  entitled  to  additional  compensation  for  changes 
in  the  plan  of  the  work  caused  by  the  improper  manner  of  conducting  the 
work,  where  the  work  was  done  without  objection,  the  claim  for  extra 
.  compensation  being  for  pumping  occasioned  by  the  change  in  plans,  in 
view  of  Const,  art.  7,  S  d,  and  Barge  Canal  Law,  S  ^i  as  amended  by 
Laws  1911,  c.  736. 
8.  Canals  ^=>15 — ^No  additional  eompensation  for  dianged  method  of  doing 
work  on  state  contract. 

Where  contractor,  constructing  a  bridged-type  dam  for  Barge  Canal  pur- 
poses, asked  to  be  allowed  to  build  a  certain  part  of  a  wall  in  a  certain 
manner,  and  the  division  engineer  approved  only  of  the  method  proposed, 
and  no  official  action  was  taken  by  the  canal  board  with  reference  to  the 
work,  but  the  work  as  done  was  paid  for  at  the  unit  price  of  the  con- 
tract, state  was  not  Uable  for  additional  compensation,  in  view  of  Ck>nst. 
art.  7,  §  9,  and  Barge  Canal  Law,  {  6,  as  amended  by  Laws  1911,  c.  736. 

Appeal  from  Court  of  Claims. 

Claim  by  the  Foundation  Company  against  the  State  of  New  York. 
Judgment  for  plaintiff,  and  defendant  appeals.  Judgment  reversed, 
and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Charles  D.  Newton,  Atty.  Gen.  (J.  L.  Cheney,  of  Syracuse,  on  the 
brief,  and  Carey  D.  Davie,  of  Albany,  of  counsel),  for  the  State. 

Edwin  D.  Worcester  and  John  Godfrey  Saxe,  both  of  New  York  . 

City,  for  respondent. 

j_^ — , ■ 
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JOHN  M.  KELLOGG,  P.  J.  The  plaintiif  constructed,  upon  a  umt 
price  contract,  a  bridged-type  dam  in  the  Mohawk  river  at  Scotia 
for  Barge  Canal  purposes,  with  a  lode  at  one  end.  The  defendant 
has  paid  in  full  for  the  work  actually  performed,  according  to  the 
terms  of  the  contract,  but  upon  the  settlement  the  plaintiff  claimed 
certain  additional  or  other  compensation,  which,  by  an  understand- 
ing between  the  parties,  resulted  in  this  action.  By  the  judgment 
under  review  the  plaintiflE  has  recovered  judgment  for  $73,689.21,  of 
which  $11,417  represents  additional  costs  of  3ie  work  below  elevation 
148,  and  the  balance  is  an  allowance  of  $62,272.21  for  pumping  from 
the  cofferdams  at  the  lock  over  and  above  the  contract  price  of  15 
cents  per  million  foot  gdlon.  The  first  item  was  allowed  upon  the 
theory  that  both  parties  to  the  contract  contemplated  that  the  excava- 
tion and  work  was  not  to  go  below  elevation  148,  and  the  payment 
of  the  additional  pumping  was  allowed  upon  the  theory  that  the  con- 
tract contemplated  that  the  lock  should  be  constructed  in  one  coffer- 
dam, while  changes  made  by  the  state  required  the  use  of  several  cof- 
ferdams, thus  increasing  the  cost. 

The  contract  required  the  plaintiff  to  put  its  work  upon  bedrock  in 
the  river  bottom,  for  which  it  was  to  receive  $21  per  cubic  yard  down 
to  elevation  148,  and  for  all  work  below  elevation  148  the  rate  was 
to'  be  $25  per  cubic  yard.  It  is  manifest  that  neither  party  to  the 
contract  could  know  with  absolute  certainty  where  bedrock  would  be 
found.  'As  required  by  law,  the  defendant  made  reasonable  inves- 
tigation to  ascertain  that  fact,  and  made  several  borings  with  a  wash 
drill,  the  result  of  which  satisfied  its  representatives  that  bedrock 
was  at  or  near  elevation  148,  and  in  estimating  quantities  it  added  a 
certain  per  cent,  for  uncertainties  and  marked  as  a  contingency  200 
cubic  yards  for  work  below  that  elevation.  The  investigation  was 
made  with  reasonable  skill  and  in  entire  good  faith.  The  boring  sheet, 
the  borings,  and  all  data  and  information  acquired  by  the  ofiicials  were 
duly  filed,  and  were  open  to  the  inspection  of  bidders  before  the  con- 
tract was  made,  and  were  examined  so  far  as  it  desired  by  plaintiff. 
No  information  was  withheld.  There  were  no  concealments  or  sub- 
terfuges. It  was  known  that  test  drillings  by  the  state  had  been  made 
with  a  wash  drill,  and  that  the  result  of  such  drilling  is  not  always 
satisfactory,  as  it  cannot  be  told  whether  the  drill  has  reached  rock 
or  a  boulder.  The  diamond  drill  would  furnish  more  accurate  infor- 
mation, but  the  wash  drill  is  generally  used  for  such  purposes. 

It  is  evident,  however,  that  both  parties  considered  there  was  an 
uncertainty  as  to  where  bedrock  was ;  otherwise,  the  contingent  item 
referred  to  would  not  have  been  in  its  contract.  By  the  drill  sheet  the 
nearest  drilling  to  the  point  now  under  consideration  showed  that  "rock 
or  boulder"  was  found  at  elevation  155.7.  The  plaintiff  did  not  ask  to 
examine  the  borings,  although  they  were  available.  The  state  based, 
its  estimate  as  to  where  rock  bottom  was  upon  the  information  which 
was  placed  by  it  before  the  bidders.  Each  party  acted  upon  the  same 
information.  In  sinking  the  first  caisson  it  was  discovered  that  bed- 
rock was  some  distance  below  elevation  148,  and  test  drillings  were 
made  by  the  state  and  claimant  with  a  diamond  drill,  with  the  re- 
184  N.Y.S.— 46 
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suit  that  a  hardpan  bottom  was  found  at  an  elevation  upon  which  the 
other  caissons  were  permitted  to  rest,  and  the  first  caisson  was  per- 
mitted to  rest  iipon  hardpan  bottom,  although  some  distance  below 
elevation  148.  556.2  cubic  yards  of  work  were  done  bdow  elevation 
148,  from  which  the  court  deducted  230  yards,  leaving  a  balance  of 
326.2  cubic  yards,  for  which  it  gave  an  additional  compensation  of 
$35  per  cubic  yara  over  the  contract  price  ($25)  which  had  already 
been  paid.    The  contract  provided: 

"The  estimate  of  quantities  Is  to  be  accepted  as  approximate  only,  pro- 
posers being  required  to  form  their  own  judgment  as  to  quantities  and  charac- 
ter of  the  work  by  personal  examination  upon  the  ground  where  the  work  is 
proposed  to  be  done,  and  on  the  specifications  and  drawings  relating  thereto, 
or  by  such  other  means  as  they  shall  choose.  The  attention  of  persons  in- 
tending to  make  proposals  is  specifically  called  to  paragraph  10  [evidently  11] 
of  the  form  of  contract,  which  debars  a  contractor  from  pleading  misunder- 
standing or  deception,  because  of  estimates  of  quantities,  character,  location, 
or  other  information  exhibited  by  the  state." 

Paragraph  11  is  a^  follows: 

"The  contractor  agrees  that  he  has  satisfied  himself  by  his  own  investigation 
and  research  regarding  all  the  conditions  affecting  the  work  to  be  done  and 
labor  and  materials  needed,  and  that  his  conclusion  to  execute  this  contract 
is  based  on  such  investigation  and  research,  and  not  on  the  estimate  of  the 
quantities  or  other  information  prepared  by  the  state  engineer,  and  that  he 
shall  make  no  claim  against  the  state  because  any  of  the  estimates,  tests,  or 
representations  of  any  kind  affecting  the  work  made  by  any  officer. or  agent 
of  the  state,  may  prove  to  be  in  any  respect  erroneous." 

These  provisions  and  the  contract  itself  must  be  read  in  connection 
with  article  7  of  section  9  of  the  Constitution,  which  provides  as  fol- 
lows : 

"All  contracts  for  work  or  materials  on  any  canal  shall  be  made  with  the 
persons  who  shall  offer  to  do  or  provide  the  same  at  the  lowest  price,  with  ade- 
quate security  for  their  performance.  No  extra  compensation  shall  be  made  to 
any  contractor ;  but  if,  from  any  unforeseen  cause,  the  terms  of  any  contract 
shall  prove  to  be  unjust  and  oppressive,  the  canal  board  may,  upon  the  appli- 
cation of  the  contractor,  cancel  such  contract." 

— ^and  the  following  provision  of  section  6  of  the  Barge  Canal  Law 
(chapter  147,  Laws  1903,  as  amended  by  Laws  1911,  c.  736): 

**No  change  of  plan  or  specification  which  will  increase  the  expense  of  any 
such  work  or  create  any  claim  against  the  state  for  damage  arising  therefrom 
shall  be  made  unless  a  written  statement,  setting  forth  the  object  of  the 
change,  its  character,  amount  and  the  es^pense  thereof,  is  submitted  to  the 
canal  board,  and  their  assent  thereto  at  a  meeting  when  the  state  engineer  was 
present  is  obtained.  No  extra  or  unspecified  work  shall  be  certified  for  pay- 
)nent  unless  said  work  is  done  pursuant  to  the  written  order  of  the  state 
engineer  and  payment  therefor  shall  not  be  made  unless  approved  by  the  canal 
board." 

Section  7  of  that  act  provides  in  substance  that,  if  it  becomes  ap- 
parent in  the  conduct  of  the  work  that  any  item  will  exceed  in  quan- 
tity the  engineer's  estimate  by  more  than  15  per  cent.,  the  engineer 
shall  certify  that  fact  to  the  canal  board,  which  shall  determine  wheth- 
er the  excess  work  shall  be  completed  by  the  contractor  under  the 
terms  and  prices  specified  in  the  contract,  or  whether  it  shall  be  done 
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by  the  superintendent  of  public  works  or  by  specific  contract.  In  this 
case  the  requirement  was  made  by  the  canal  board  and  the  state  en- 
gineer that  the  work  sheuld  be  done  by  plaintiff  according  to  the 
terms  of  the  contract 

[1]  The  plaintiff  had  ample  time  in  which  to  make  the  proper  tests 
and  investigations  of  the  site  and  the  condition  under  which  the  work 
>Yas  to  be  performed.  Evidently  the  examination  made  by  it  was 
simply  perfunctory.  It  did  not  choose  to  incur  the  expense  of  making 
a  proper  examination,  or  was  not  properly  advised  upon  the  subject 
by  its  engineer.  It  is  not  in  a  position  to  claim  that  the  state  has 
done  it  any  actionable  wrong.  It  preferred  not  to  incur  the  expei^se 
of  a  scientific  examination  of  the  river  bottom,  but  agreed  to  take  its 
chances  as  to  the  correctness  of  the  estimate  furnished  and  it  must 
abide  by  that  decision.  Under  the  law  governing  contracts  of  this 
kind  and  the  express  terms  of  the  contract,  the  defendant  is  not  liable. 
Matter  of  Semper  v.  Duffey,  227  N.  Y.  151,  124  N.  E.  743;  Simpson 
V.  United  States,  172  U.  S.  372,  19  Sup.  Ct.  222,  43  L.  Ed.  482;  Leary 
v.  Watervliet,  222  N.  Y.  337,  118  N.  E.  849. 

In  Sundstrom  v.  State  of  New  York,  213  N.  Y.  68,  106  N.  E.  924, 
the  plaintiff's  contract  work  was  interfered  with  by  water  leaking 
through  the  canal  because  of  its  lack  of  repairs  and  its  defective  con- 
dition— ^in  other  words,  by  the  negligence  of  the  state — and  it  was  held 
that  the  plaintiff  was  not  required  to  guard  against  the  state's  negli- 
gence, and  that  he  could  recover  the  extra  cost  of  its  work.  The  con- 
tract there  was  quite  similar  to  the  one  we  are  considering,  and  the 
court  makes  it  plain  that  the  plaintiff  thereby  assumed  any  unforeseen 
condition;  that,  if  the  leaks  had  not  come  from  the  canal,  the  extra 
cost,  must  be  borne  by  plaintiff,  or,  if  it  had  come  from  the  canal,  but 
had  not  resulted  from  the  carelessness  of  the  state,  a  like  result  would 
follow. 

In  Faber  v.  City  of  New  Yoric,  222  N.  Y.  255,  118  N.  E.  609,  the 
plaintiff  recovered  upon  the  ground  that  there  was  an  express  warran- 
ty. In  Christie  V.  U.  S.,  237  U.  S.  234,  35  Sup.  Ct.  565,  59  L.  Ed.  933, 
recovery  was  permitted  upon  the  gfround  that  the  representatives  of  the 
government  falsely  stated  that  the  material  to  be  excavated,  so  far  as 
known,  was  shown  by  the  borings  and  drillings  which  might  be  seen 
in  the  office.  The  borings  exhibited  were  not  a  correct  showing  of 
the  conditions  found.  Buried  logs  and  stumps  were  found  by  the 
drilling,  which  were  not  disclosed  by  the  borings  exhibited. 

The  contract  and  the  specifications  are  silent  as  to  the  number  of 
cofferdams  to  be  built  That  was  a  matter  left  to  the  judgment  and 
discretion  of  the  contractor  and  to  the  satisfaction  of  the  state  en- 
gineer. The  lock  was  to  be  constructed  next  to  the  old  Erie  Canal, 
which  was  at  an  elevation  of  about  25  feet  above  it,  and  the  contract 
provided  that  the  work  must  be  done  so  as  not  to  interfere  with  the 
navigation  of  the  canal,  giving  the  superintendent  of  public  works  the 
right  to  require  such  precautions  as  may  be  necessary  to  insure  its 
safety. 

At  the  request  of  the  claimant,  and  upon  the  theory  that  wooden 
sheet  piling  would  be  more  economical  and  in  fact  better^  an  altera- 
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tion  of  the  contract  was  duly  made,  permitting  that  change,  and  for 
additional  concrete,  the  unit  price  to  remain  the  same.  This  alteration 
contemplated  an  additional  cost  to  the  state  of  $76,768.15.  The  plain- 
tiff submitted  drawings  of  the  proposed  cofferdam,  which,  in  sub- 
stance, made  five  separate  cofferdams  for  the  accomplishment  of  the 
work  as  proposed  in  the  contract.  Evidently  the  contract  contem- 
plated that  the  whole  work  should  be  surrounded  by  sheet  piling,  but 
as  to  the  niunber  of  cofferdams  which  were  to  be  used  within  the 
inclosure  the  contracts  and  the  papers  connected  with  it  are  silent. 

[2, 3]  When  the  plaintiff  began  work  upon  the  lock  it  was  discov- 
ered by  the  superintendent  of  public  works  that  it  had  overloaded  the 
space  between  the  towpath  and  the  new  lock,  and  had  excavated,  to 
ease  the  driving  of  the  wooden  piling,  to  such  an  extent  that  the  canal 
was  being  undermined  and  was  in  danger,  and  he  stopped  the  work. 
Thereupon  considerable  correspondence  and  several  interviews  took 
place  between  the  official  and  the  plaintiff,  with  the  result  that  the 
second  alteration  of  the  contract  was  duly  made.  It  adopted  and  car- 
ried out  the  suggestions  made  by  the  plaintiff  as  to  the  best  manner 
of  doing  the  work.  The  alteration  order  provided  that,  instead  of  the 
use  of  sheet  piling  at  the  southerly  side  of  the  southerly  lock  wall,  the 
foundation  for  that  wall  should  be  pneumatic  caissons.  It  states  the 
reason  for  the  change  is  that  the  contractors  have  found  unexpected 
and  most  serious  difficulties  in  driving  the  sheet  piling,  and  in  their 
efforts  to  relieve  these  difficulties  they  have  dredged  material  from  the 
lock  site  to  such  an  extent  as  to  undermine  the  north  slope  of  the 
bank  supporting  the  canal ;  that  the  situation  to  some  extent  had  en- 
dangered the  safety  of  the  present  canal. 

The  order  increased  the  estimated  cost  of  the  work  to  the  state 
$102,137.20,  and  provided  that  the  price  to  be  paid  by  the  state  and 
received  by  the  plaintiff  as  full  compensation  as  all  items  of  work  and 
materials  used  are  the  same  per  unit  of  measure  as  those  already  fixed 
by  the  contract.  The  plaintiff  proceeded  to  perform  the  work  with- 
out protest^  except  that,  after  the  work  was  substantially  performed 
as  to  the  pumping,  it  requested  that  the  price  therefor  should  be  in- 
creased, which  was  refused.  It  was  known  by  both  parties  that  the 
sand,  gravel,  and  earth  at  the  location  of  the  proposed  lock  was  sat- 
urated with  water  and  presented  unusual  difficulties,  and  that  a  prior 
contractor,  in  attempting  to  build  a  lock  at  the  place  had  been  unaUe 
to  surmount  those  difficulties.  It  is  manifest  that  the  improper  man- 
ner in  which  plaintiff  began  the  work  at  the  lock  in  violation  of  the 
spirit  of  the  contract  was  undermining  the  old  canal  and  putting  it  in 
great  danger,  and  the  changes  in  the  plan  of  the  work  were  caused  by 
the  improper  manner  in  which  the  plaintiff  was  conducting  the  work 
and  were  made  at  its  suggestions.  The  work  was  done  and  substan- 
tially completed  without  objection  upon  plaintiff's  part.  The  claim 
for  extra  compensation  for  pumping  is  one  for  extra  work,  or  for  ex- 
tra compensation  over  the  agreed  price  for  specified  work,  and  is  in 
violation  of  the  law  and  of  the  contract  between  the  parties.  A  great 
part  of  the  pumping  was  from  eight  cribs  (each  a  separate  cofferdam) 
on  the  north  wall  of  the  lock.    The  plaintiff  asked  to  be  allowed  to 
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build  that  part  of  the  wall  m  that  manner,  and  the  division  engineer 
approved  only  of  the  method  proposed.  No  official  action  was  taken 
by  the  canal  board  with  reference  to  it,  but  the  work  as  done  was 
paid  for  at  the  unit  price  of  the  contract.  No  liability  can  arise  from 
these  facts.  The  evidence  of  the  witness  Stickney  as  to  his  under- 
standing about  the  cofferdams  was  incompetent,  and  may  be  disre- 
garded.   The  contract  speaks  for  itself. 

The  judgment  should  be  reversed,  and  the  claim  dismissed,  with 
costs.    All  concur. 


<U3  Misc.  Rep.  451) 
TRUSTEES  OF  FREEHOLDERS  AND  COMMONALTY  OF  TOWN  OF 
SOUTHAMPTON  v.  FLANDERS  CLUB. 

(Supreme  Conrt,  Special  Term,  Suffolk  County.    September  80,  1920.) 

1.  Waters  and  water  courses  4=^111— Lands  under  inland  ponds  presumed  to 

belong  to  owners  of  adjoining  lands. 

There  is  a  presumption  that  lands  under  the  waters  of  small  inland 
ponds  belong  to  the  owners  of  the  adjoining  lands. 

2.  Waters  and  wator  courses  <&=>114 — ^Evidence  insufficient  to  show  dub^s 

ownership  of  lands  under  pond,  as  against  town. 

Evidence  for  defendant  club  held  insufficient  to  justify  its  claim  of 
ownership  ^f  the  land  under  the  waters  of  Bellows  Pond,  in  the  town  of 
Southampton. 

Action  by  the  Trustees  of  the  Freeholders  and  Commonalty  of  the 
Town  of  Southampton  against  the  Flanders  Club.  Judgment  for  plain- 
tiflF. 

George  W.  Percy,  of  Southampton  (John  R.  Vunk,  of  Patchogue, 
of  cotmsel),  f or  plaintiflf. 

Timothy  M.  Griffing  and  Robert  P.  GrifEng,  both  of  Riverhead,  for 
defendant. 

YOUNG,  J.  This  action  is  brought  to  determine  the  ownership  to 
the  land  under  the  water  of  a  fresh-water  pond  known  as  Bellows 
Pond,  located  in  the  town  of  Southampton,  and  having  an  area  of 
about  18  acres.  It  is  tmdisputed  that  by  ancient  charters  the  legal 
title  to  the  property  in  question  was  vested'  in  the  plaintiff  in  this  ac- 
tion. 

When,  according  to  the  practice  then  existing,  the  Canoe  Place 
division  of  the  Quogue  purchase  was  laid  out  in  1738,  the  w^ternmost 
lot  in  that  division  was  designated  as  "lot  38,"  and  when  somewhat 
later,  in  1763,  the  Accabog  division  of  the  Quogue  purchase  was  laid 
out,  the  easternmost  lot  in  that  division  was  designated  as  "amend- 
ment No.  1  to  lot  1&"  These  two  lots  adjoined  each  other,  lot  38  being 
to  the  east  of  amendment  No.  1.  It  was  conceded  upon  the  trial  that 
Bellows  Pond  is  within  the  boundary  lines  of  said  lot  38. and  amend- 
ment No.  1. 

It  is  the  contention  oiiht  defendant  that  the  land  under  the  water  of 
this  pond,  as  well  as  the  upland  adjoining  it,  was  allotted  by  the  an- 
cient allotments  of  the  town,  and  that  the  title  in  that  way  came  to  those 
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from  whom  the  defendant  derived  its  title.  It  is  the  contenticm  on  the 
part  of  the  plaintiff  that  the  land  under  the  waters  of  the  pond  never 
was  allotted  by  the  town,  and  that  title  to  it  remains  in  tiie  plaintiff 
by  virtue  of  the  original  diarters. 

[1]  It  is  not  claimed  that  any  of  the  upland  adjoining  the  pond  was 
not  allotted.  The  defendant's  title  to  this  upland,  a  large  acreage 
around  the  pond  is  undisputed.  It  is  unquestionably  the  law  in  this 
state  that  there  is  a  presumption  that  lands  under  the  watets  of  small 
inland  ponds  belong  to  the  owners  of  the  adjoining  lands.  See  Gouv- 
eneur  et  al.  v.  National  Ice  Co.,  134  N.  Y.  355,  31  N.  E.  865,  18  L.  R- 
A.  695,  30  Am.  St.  Rep.  669.  '  While  the  ancient  records  offered  in 
evidence  for  the  purpose  of  establishing  defendant's  title,  are  quite  un- 
certain and  confusing,  certain  points  therein  referred  to  nevertheless 
seem  to  be  well  established.  It  is  admitted  that  Bellows  Pond  is  the 
same  body  of  water  referred  to  in  those  documents  as  a  "fresh  pond 
near  Red  crick,"  and  "Red  Crick  Pond."  When  the  Canoe  Place  divi- 
sion was  laid  out  in  1738,  we  find  the  following  description  was  used : 

'•Kunning  westward  on  the  south  side  to  Tinanah  and  then  on  a  direct  line 
northward  to  a  fresh  pond  nea^  Red  crick,  the  southward  part  thereof  to 
[be]  a  tree  marked  with  No.  38  by  the  pond,  and  stiU  running  northward  to 
Red  criclCj  and  so  along  the  branch  and  by  the  side  of  the  crick  to  the  north 
side." 

The  course  above  mentioned  from  Tiana  northward  to  a  "fresh  pond 
near  Red  crick"  is  shown  on  defendant's  map.  Exhibit  O,  as  the  course 
running  N.  41°  54'  10"  W.,  and  the  course  still  running  northward  "to 
Red  crick,  and  so  along  the  branch  and  by  the  side  of  the  Crick  to  the 
north  side"  is  shown  on  said  map  by  the  course  running  N.  21**  47'  E. 
Lot  38  was  the  most  westerly  lot  in  this  Canoe  Place  division,  and  when 
this  lot  was  laid  out'  we  find  the  following  description : 

"No.  38  lies  w.  of  the  southward  part  of  No.  37,  running  down  to  TUina  to 
the  middle  of  the  brook  and  then  northward  to  the  southwof^  part  of  the 
fresh  pond,  and  so  to  the  country  road  at  Red  oriok  to  a  tree  mariced  with 
No.  38." 

The  above  courses  northward,  from  Tiana  to  "the  southward  part 
of  the  fresh  pond,  and  so  to  the  country  road  at  Red  Cridc  to  a  tree 
marked  with  No.  38,"  are  likewise  shown  on  said  map.  Exhibit  O,  by 
the  same  courses  above  referred  to. 

When  the  Accabog  division,  adjoining  the  Canoe  Place  division  on 
the  west,  was  laid  out,  the  following  description  was  used : 

"Beginning  at  the  going  over  at  Red  oriok  and  going  southward  to  a  pitue 
tree  standing  at  the  southernmost  part  of  Red  Oriok  Pond  about  one  pole  and 
half  from  the  pond,  marked  on  four  sides.*' 

The  above  course  refers  to  the  course  on  said  map,  N.  2V  AT  E. 
In  1782  the  last  division  of  the  Quogue  purchase  was  laid  out,  and 
the  northerly  line  of  the  last  division  is  described : 

"From  thence  [a  point  on  the  Rlverhead-Quogue  road]  a  due  east  line 
running  to  the  head  of  Red  Crick  Pond," 
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And  the  easterly  line  of  the  last  division  is  described  as : 

"And  from  thence  [head  of  Red  Crick  Pond]  southward  to  Tiana  bounded 
east  by  the  Canoe  Place  division/* 

The  above  boundary  lines  are  shown  on  said  map  by  the  course  N. 
84^  20/  W.,  and  the  course  W.  4^  54'  10". 

The  points  which  undoubtedly  can  be  relied  upon  as  being  fixed  in 
these  various  descriptions  are:  (1)  The  *'going  over  at  Red  crick," 
meaning  where  the  Flanders  good  Hound  road  crossed  Red  crick ;  (2) 
Tianah  crick  or  brook;  and  (3)  the  approximate  location  of  the 
point  at  the  southernmost  part  of  Red  Cridc  Pond  referred  to  in  said 
descriptions. 

This  being  so  it  follows  that  the  boundary  line  between  lot  38  of 
the  Canoe  Place  division  and  amendment  No.  1  to  lot  18  of  the  Acca- 
bog  division  runs  either  through  or  along  Bellows  Pond.  It  would 
be  impossible  for  the  line  to  run  directly  from  the  southernmost  part 
of  the  pond  to  the  crossing  at  Red  crick  in  any  other  way.  It  was 
shown  by  the  defendant  that  the  title  to  amendment  No.  1  passed  from 
the  trustees  to  certain  tenants  in  common,  from  whom  the  defend- 
ant derived  its  tide,  and  in  like  manner  that  the  title  to  lot  38  passed 
from  the  trustees  to  other  tenants  in  common,  from  whom  the  defend- 
ant derived  its  title. 

It  seems  to  me,  therefore,  that  the  allotments  in  question  from  which 
defendant  claims  its  title  must  be  deemed  to  have  included  the  land 
under  the  waters  of  the  pond,  unless  a  contrary  intention  be  discovered 
on  the  part  of  the  town,  the  original  owner,  in  making  the  allotments. 
It  nowhere  appears  that  any  specific  reservation  of  the  pond  was  made 
in  any  of  the  allotments,  grants,  or  deeds. 

The  plaintiflE  contends,  however,  that  from  the  beginning  it  has  held 
the  title  to  the  land  imder  the  waters  within  the  whole  township ;  that 
this  ownership  has  been  recognized  by  acts  of  the  Legislature,  and  that 
it  has  during  all  of  this  period  actually  exercised  such  right  of  owner- 
ship to  control  and  manage  the  waters  within  the  boundaries  of  the 
town;  that  private  ownership  in  the  ponds  and  inland  waters  of  the 
town  does  not  exist,  and  has  never  been  asserted,  although  there  are 
numerous  ponds  within  the  township;  that  all  such  are  and  always 
have  been  held  for  the  common  use.  The  plaintiff  points  to  the 
records  of  the  town  as  showing  that  it  was  not  the  intention  of  the 
original  layers-out  to  allot  the  land  under  the  waters  of  the  town,  and 
asserts  that  the  records  show  the  intention  of  the  town  to  retain  the 
title  and  control  of  the  waters  within  its  boundaries,  and  that  this  was 
done  in  pursuance  of  the  original  agreement  made  between  the  settlers 
in  1639,  before  they  came  to  Long  Island,  by  which  it  was  agreed 
that  no  person  should  claim  any  interest  in  the  waters  of  the  new  ter- 
ritory, but  that  it  should  be  held  for  the  common  use  of  all. 

PlaintiflE  further  points  to  the  opinion  of  Judge  Brown,  rendered 
in  the  case  of  Town  of  Southampton  v.  Mecox  Bay  Oyster  Co.,  116 
N,  Y.  1,  22  N.  E;  387,  where  he  states  (116  N.  Y.  at  page  12,  22  N. 
E.  at  page  390) : 

"As  to  the  lands  under  water,  none  were  ever  aUotted  or  sold,  or  made  the 
subject  of  individual  ownership.    The  absolute  control  and  management  there- 
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of  has  been  exerdsed  by  the  trustees  from  the  Dongan  Charter  to  the  present 
time." 

And  again  ( 116  N.  Y.  at  page  15,  22  N.  E.  at  page  391)  : 

"I  can  find  no  instance,  until  the  origin  of  the  present  claim  to  Mecox  Bay, 
of  any  claim  to  individual  ownership.  If  I  have  overlooked  any  evidence  of 
such  as  to  uplands,  it  may  be  confidently  asserted  that  none  can  be  found  as 
to  the  lands  under  the  water.  As  to  that  species  of  property,  the  inhabitants 
of  the  town  appear  to  have  maintained  inviolate  the  agreement  of  the  original 
undertakers,  made  at  the  very  inception  of  the  enterprise  as  follows :  *Further- 
more,  no  perscm  nor  persons  whatsoever  ^all  challenge  or  claim  any  proper 
interests  in  the  seas,  rivei-s,  creeks  or  brooks  howsoever  bounding  or  passing 
through  liis  grounds,  but  freedom  of  fishing,  fowling,  and  navigation  shall  be 
common  to  all  within  the  banks  of  the  said  waters  whatsoever.' " 

The  plaintiff  also  offered  evidence  showing  that  all  the  fresh-water 
ponds  of  the  town  from  time  immemorial  had  been  generally  used  by 
the  people  of  the  town  and  that  private  ownership  of  fresh-water  ponds 
had  prior  to  this  action  never  been  asserted.  The  defendant,  on  the 
other  hand,  contends  that  the  pond  in  question  passed  with  the  title 
to  the  land  in  which  it  is  situated,  relying  upon  the  well-known  rule, 
already  stated,  that  "lands  under  the  water  of  small  inland  ponds  be- 
long to  the  owners  of  the  adjoining  lands."  It  urges  that  this  pond 
was  not  reserved  by  the  town  when  the  allotments  were  made,  although 
the  records  of  the  town  show  frequent  reservations  by  the  town  of 
streams  for  mill  purposes,  highways,  etc. ;  that  ponds  within  the  towns, 
such  as  Bellows  Pond,  not  being  useful  for  mill  sites,  were  practically 
valueless,  and  so  were  not  considered  at  all  by  those  who  laid  out 
the  various  divisions  and  made  the  allotments;  and  that  the  trustees 
intended  that  when  a  tract  of  land  was  allotted  which  included  a  pond 
that  the  pond  went  with  it. 

[2]  My  conclusion  upon  the  whole  case  is  that  defendant's  evidence 
is  not  sufficient  to  justify  its  claim  to  ownership  of  the  land  under 
the  waters  of  the  pond  in  question.  There  is  no  record  in  the  history  of 
the  town  that  any  land  under  water  was  ever  specifically  allotted  or 
sold.  I  think  it  must  be  conceded  that  the  policy  of  the  town  has  al- 
ways opposed  such  action. 

It  is  most  significant  that  the  disposition  of  Bellows  pond  was  never 
mentioned  when  the  allotments  were  made,  although  the  boundary  line 
between  the  allotments,  as  has  been  shown,  ran  through  or  near  the 
pond.  Reservations  of  existing  roads  in  these  divisions  were  made, 
and  provision  made  for  the  laying  out  of  a  new  road  through  one  of 
the  divisions  to  the  very  pond  in  question.  The  record  shows  that, 
when  the  last  division  of  the  Quogue  purchase  was  laid  out,  the  layers- 
out  reported  as  follows : 

"Furthermore  we  reserve  a  two-pole  highway  from  Bed  Creek  Pond  across 
the  north  end  of  said  lots  running  westerly,"  etc. 

It  seems  to  me,  had  the  layers-out  intended  to  allot  the  pond  in  1738, 
and  1763,  they  would  not  have  made  provision,  42  years  after  the  Ca- 
noe Place  division  was  laid  out,  for  a  new  highway  to  the  pond  across 
the  land  allotted,  and  it  should  be  noted  that  this  highway  led  to  the 
pond  from  the  lay-out  of  the  last  division  of  Quogue  purchase,  in 
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which  the  boundary  lines  did  not  touch  the  pond.  The  purpose  of  this 
highway  was  assuredly  to  give  the  owners  of  this  last  division  access 
to  the  pond,  which  would  not  have  been  done  had  the  pond  been  pre- 
viously allotted..  In  addition  to  this,  if  it  had  been  the  intention  of  the 
town  to  allot  the  pond,  some  provision  as  to  its  use  among  the  several 
owners  adjoining  the  pond  would  likely  have  been  made. 

An  examination  of  alj  the  deeds  shown  in  defendant's  chain  of  title 
discloses  but  a  single  mention  of  Bellows  Pond,  and  that  occurs  in  a 
deed.  Defendant's  Exhibit  No.  2,  Hildreth  to  Jagger,  made  in  1811, 
conveying  a  part  of  lot  38  in  the  Canoe  Place  division,  where  the  de- 
scription is  as  follows : 

"Bounded  northerly  by  the  country  road  leading  to  Biverhead  easterly 
partly  by  Samuel  Sanford  and  partly  by  the  land  of  Samuel  Hildreth,  running 
southerly  to  Quogue  road  and  to  the  middle  of  the  brook  at  Tiana  on  the 
south  end  of  the  west  Une ;  thence  running  northerly  to  the  southward  part 
of  the  Fresh  Pond,  and  so  on  to  the  country  road  at  Red  creek." 

It  does  not  further  appear  that  the  pond  was  ever  used  as  a  boundary 
in  any  description  in  the  chain  of  title,  and  there  is  absolutely  no  men- 
tion in  any  of  the  records  of  its  disposition  or  use. 

The  plaintiff  is  entitled  to  judgment,  with  costs. 


PEOPLE  ex  rel.  PACKWOOD  ▼.  RELET,  Commissioner  of  Pid>1ie  Safety. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  18,  1920.) 

Application  for  writ  of  certiorari  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Fred  W.  Packwood,  against  John  J.  Riley,  as 
Commissioner  of  Public  Safety  of  the  City  of  Amsterdam,  to  review 
proceedings  by  which  the  relator  was  removed  from  the  office  of  Chief 
of  Police  of  said  city.    Determination  confirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Andrew  J.  Nellis,  of  Albany,  for  appellant. 

Ambrose  P.  Fitz- James,  of  Amsterdam,  for  respondent. 

PER  CURIAM.  Determination  confirmed,  with  $10  costs  and 
disbursements. 

KILEY,  J.  (dissenting).  John  J.  Riley,  commissioner  of  public 
safety  of  the  city  of  Amsterdam,  this  state,  on  the  13th  day  of  Feb- 
ruary, 1920,  after  a  hearing  had  before  him,  upon  charges  made, 
signed,  and  filed  by  the  mayor  of  said  city  against  the  relator,  as  chief 
of  police  of  said  city,  found  as  follows : 

''I  do  find  he  has  been  negligent  and  dereUct  in  the  performance  of  his  offi- 
cial duties,  and  has  been  guilty  of  moral  delinquency  seriously  affecting  his 
general  character  or  fitness  for  the  office  or  position  of  chief  of  police  of  the 
city  of  Amsterdam  and  as  a  member  of  the  police  department  of  said  city." 
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Then  in  the  same  paper  writing  containing  the  foregoing  continues : 

''I  do  dismiss  the  said  Fred  W.  Packwood  and  remove  him  from  the  ofiice  of 
chief  of  police  of  the  city  of  Amsterdam  and  as  a  member  of  the  police  de- 
partment of  said  city." 

Section  75  of  the  charter  of  the  city  of  Amsterdam  provides,  so  far 
as  pertinent  here,  as  follows: 

*'If  a  charge  bo  made  by  any  person  against  any  member  of  the  police  de- 
partment or  fire  department,  that  such  member  has  been  negligent  or  derelict 
in  the  performance  of  his  official  duties,  or  is  incompetent  to  perform  the 
same,  or  is  guilty  of  some  delinquency  seriously  afTecting  his  general  charac- 
ter or  fitness  for  the  office,  the  charge  must  be  in  writing  in  the  form  pre- 
scribed by  the  rules  and  regulations  of  the  commissioner  of  public  safety, 
and  a  copy  thereof  must  be  served  upon  the  accused  member.  The  commis- 
sioner shall  then  proceed  to  hear,  try  and  determine  the  charge." 

The  finding  quoted  follows  the  language  of  the  statute.  We  must 
examine  the  evidence  claimed  to  have  sustained  the  charges,  and  the 
circumstances  and  conditions  precedent,  which  led  up  to  such  charges 
being  made ;  the  latter  as  bearing  upon  the  allegation  of  relator  that 
he  did  not  have  a  fair  trial  before  a  fair  and  impartial  tribunal.  In 
People  ex  rel.  Shannon  v.  Magee,  55  App.  Div.  195,  66  N.  Y.  Supp. 
849,  we  learn  that  the  removal,  there  under  consideration,  was  against 
the- weight  of  evidence;  wHUe  in  People  ex  rel.  Miller  v.  Elmendorf, 
51  App.  Div.  173,  64  N.  Y.  Supp.  775,  the  order  of  removal  was  re- 
versed because  the  trial  was  not  impartial  and  the  facts  showed  that 
the  individual  constituting  the  tribimal  was  prejudiced  against  the 
officer  removed.    The  history  and  facts  are  briefly  as  follows: 

The  relator  had  belonged  to  the  police  force  of  Amsterdam  about 
19* years  on  the  1st  day  of  January,  1920,  and  had  been  chief  of  police 
since  1909.  In  1917  David  Aiken,  the  son  of  Theron  Aiken,  mayor, 
and  complainant  in  the  proceedings,  had  ti-ouble  with  the  police  depart- 
ment of  the  city  of  Amsterdam,  where  the  Aikens  then  lived  or  had 
lived.  The  evidence  shows,  without  contradiction,  that  from  that  time 
on  Aiken,  Sr.,  conmienced  and  continued  a  systematic  attack  on  re- 
lator orally  and  with  circulars  and  pamphlets,  announcing  that  he 
would  get  him.  In  this  he  was  supported  by  the  commissioner ;  he 
giving  out  some  of  the  pamphlets  so  prepared  by  Aiken.  Raids  were 
staged,  in  which  Messrs.  Aiken  and  Riley  were  prominent  and  took 
part,  connecting  relator  in  a  negative  sense,  by  alleging  the  nonaction  of 
the  police  department.  It  appears  that  the  complainant  was  sued  upon 
some  claim,  and  a  judgment  was  obtained  against  him,  upon  which 
a  body  execution  would  issue,  and  he  went  to  relator  and  asked  him 
to  get  him  $500,  which  he  refused  to  do,  and  complainant  was  after- 
wards apprehended  and  confined  upon  such  execution.  Complainant 
denies  that  he  made  such  demand,  and  question  of  fact  was  there  pre- 
sented for  fair  determination  by  a  fair  and  impartial  tribunal^  with 
all  of  the  circumstances  in  favor  of  relator's  version  except  the  said 
denial. 

Complainant  made  his  compaign  for  mayor  in  the  fall  of  1919,  and 
used  as  one  of  his  arguments  the  alleged  malfeasance  in  office  of  re- 
lator, and  asserted  that,  if  elected,  he  would  remove  or  have  removed 
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from  office  this  relator.  Aiken  was  elected  and  took  office  January  1, 
1920.  He  appointed  John  J.  Riley  the  commissioner  of  public  safety. 
It  is  a  fair  inference,  and  the  record  shows  nothing  to  the  contrary, 
the  first  official  act  of  the  commissioner  was  toward  finding  some  way 
to  remove  the  relator.  It  was  found  at  that  time,  January  7,  1920, 
that  rule  28,  made  by  a  former  commissioner  of  public  safety,  and  the 
one  under  which  such  proceeding  must  be  instituted,  read  as  follows : 

"Section  28.  No  charges  preferred  against  any  member  of  the  department 
win  be  entertained  by  the  commissioner  unless  the  same  be  presented  In 
writing,  duly  signed,  within  thirty  days  from  the  committing  of  the  alleged 
offense  unless  corrupt  or  oriminak" 

It  will  be  noted  that  they,  the  mayor  and  his  commissioner  could 
proceed  at  once  under  this  section  if  the  chjirges  had  in  mind  were 
corrupt  or  criminal  It  would  seem  that  they  had  nothing  that  was 
corrupt  or  criminal  in  the  record  of  the  relator  to  proceed  upon.  The 
only  avenue  left  was  to  make  a  new  rule,  an  amendment  to  section  28, 
or  change  it,  and  on  the  7th  day  of  January,  1920,  for  no  other  known 
purpose  than  to  make  the  filing  of  charges  and  trial  thereon  possible, 
old  rule  28  was  destroyed  and  new  rule  28  promulgated,  which  reads 
as  follows: 

''No  charges  preferred  against  any  member  of  the  department  will  be 
entertained  by  the  commissioner  of  pnbllc  safety  unless  the  same  be  presented 
in  writing  and  duly  signed  by  the  complainant." 

On  the  13th  day  of  January,  1920,  complainant  made  the  charges 
in  writing  and  filed* them,  and  Commissioner  Riley  served  notice  of 
charges  and  trial  on  that  day.  The  charges  are  general,  alleging  de- 
linquencies from  January,  1914,  to  1920,  etc. ;  but  the  evidence  shows 
that  only  trifling  and  silly  omissions  are  attempted  to  be  proved  with- 
in 30  days  prior  to  the  date  of  filing  the  charges,  such  as  not  having 
turned  in  book^  or  reports,  and  that  the  possession  of  dangerous  weap- 
ons theretofore  taken  and  theretofore  had  in  the  possession  of  the  po- 
lice department  had  not  been  turned  over  to  the  sheriff  of  the  county. 

The  delegation  of  power  by  the  Legislature,  through  the  charter,  to 
the  commissioner  of  public  safety  to  make  rules  and  regulations  to 
govern  the  police  department  of  the  city  of  Amsterdam,  and  to  hear, 
try,  and  determine  complaints  for  infractions  violating  such  rules, 
gives  to  said  commissioner  and  such  trial  a  quasi  judicial  nature, 
which  must  yield  to  rules  of  construction  and  procedure  found  best 
adaptable  to  operations  under  real  statutes.  Section  28,  both  before 
and  after  January  7,  1920,  had  the  color,  nature,  and  force  of  a  stat- 
ute. If  we  are  to  view  the  regulation,  and  corrections  of  proceedings, 
and  reparation  of  damage  doiie  by  unwarranted  operations  under  this 
section,  in  the  light  that  it  is  judicial  in  nature  and  intent,  and  I  know 
of  no  other  light  by  which  it  should  be  viewed,  then  it  must  yield  to 
the  ofttimes  recognized  and  enforced  rule  that  it  is  prospective  only 
and  not  retroactive.  People  ex  rel.  Newcomb  v.  McCall,  94  N.  Y.  587 ; 
Jacobus  v.  Colgate,  217  N.  Y.  235,  111  N.  E.  837,  Ann.  Cas.  1917E, 
j69.  If  this  view  is  correct,  the  question  ra?sed  by  relator  at  the  open- 
ing of  the  proceedings,  nothing  substantial  was  left;  no  "delinquency 
seriously  affecting  his  general  character  or  fitness  for  office''  can  be 
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claimed  from  the  evidence  of  acts  done  or  omitted  within  thirty  days 
before  charges  were  filed. 

Passing  tiiat,  however,  what  do  we  find  as  to  weight  of  evidence? 
The  charges  are  contained  in  14  paragraphs. 

The  first  charges  that  relator  failed  Jo  attend  all  meetings  of  the  com- 
mon council  and  act  in  the  capacity  of  sergeant  at  arms.  The  com- 
missioner of  public  safety  preceding  Mr.  Riley  said  he  attended  as 
often  as  required  and  was  always  in  same  building  and  on  call. 

Second.  That  he  failed  to  keep  a  record  in  a  book  of  all  cases  and 
legal  proceedings  in  his  department  and  record  of  services  rendered 
by  himself  or  other  policemen  chargeable  to  the  county  of  Montgom- 
ery. The  evidence  of  himself  and  the  former  commissioner  of  pyblic 
safety  shows  that  he  rendered  reports,  in  writing,  if  not  in  book ;  that 
he  himself  did  no  work  chargeable  to  the  county  of  Montgomery,  and 
that  the  policemen  rendering  such  services  made  up  their  bills  and 
filed  them  with  the  proper  department. 

Third.  That  he  did  not  keep  a  book  .containing  inventory  of  articles 
taken  fromjpersons  arrested,  outside  of  dangerous  weapons.  There 
were  two  such  occasions,  and  his  evidence  shows  what  he  did  with 
the  articles— delivered  them  to  the  proper  owners  and  made  a  list  of 
them  on  paper. 

Fourth.  That  he  neglected  to  deliver  over  to  the  sheriff  weapons  of 
different  kinds,  dangerous  in  character  and  taken  from  people  ar- 
rested. It  appeared  those  weapons  were  at  the  police  headquarters, 
except  two,  which  the  officers  had  and  were  using,  and  that  without 
his  knowledge ;  the  balance  he  produced  before  the  commissioner  upon 
this  hearing. 

Fifth.  That  he  did  not  suppress,  break  up,  and  destroy  all  the 
gambling  places  and  apparatus  in  the  city  of  Amsterdam.  This  was 
a  city  of  between  30,000  and  40,000  inhabitants.  Relator  swears  that 
he  investigated  all  complaints,  and  with  the  former  commissioner  made 
raids  and  smashed  machines.  The  issue  made  here  would  present  one 
of  fact.  A  fair  and  impartial  tribunal  might  reach  the  conclusion  that 
in  a  city  such  as  Amsterdam  it  is  easier  to  talk  reform  than  to  actually 
effect  reform. 

Sixth,  seventh,  eighth,  ninth,  tenth,  and  eleventh  paragraphs  all 
charge  neglect  of  duty  in  suppressing  gambling.  These  charges  purport 
to  carry  the  time  down  to  December  30,  1919.  The  evidence  does  not 
sustain  the  charges  as  a  whole.  The  only  occasions  within  the  30-day 
limit  were  those  inspired  by  complainant  and  his  friends.  Relator 
may  not  be  blameless;  the  question  is,  did  he  have  a  fair  trial?  Is 
the  weight  so  against  him  that  his  word  that  he  did  all  he  could  would 
not  be  taken,  at  least  as  a  plea  in  abatement,  and  mitigate  the  punish- 
ment to  be  dealt  to  him. 

Twelfth  charge  is  that  for  money  he  was  willing  policemen  should 
give  protection  to  picnics  and  fairs  outside  of  the  city  limits.  His 
explanation  was  that  short-hour  men  were  sent  or  permitted  to  go, 
and  that  they  received  and  kept  the  compensation ;  that  it  was  nothing 
to  him,  and  the  practice  was  permitted  by  his  superior  officer. 

Thirteenth.  That  relator,  for  pay,  offered  to  furnish  an  applicant  for 
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examination  as  dairy  inspector  copies  of  the  questions  that  would  be 
asked  of  him  on  sucii  examination.  This  was  a  civil  sw^ice  examina- 
tion ;  relator  said  he  did  not  have  a  copy  of  the  questions,  could  not 
get  them  if  he  wanted  them;  that  the  civil  service  conmiissioners 
were  honorable  men.  Why  were  not  these  men  called,  and  some  light 
thrown  upon  the  examination  in  question? 

The  fourteenth  count,  stripped  of  all  its  useless  verbiage,  charges 
relator  with  having  committed  adultery  on  the.22d  day  of  April,  1918, 
with  a  woman  who  was  not  his  wife,  and  that  he  did  not  appeal  from 
the  final  decree.  The  righteous  indignation  this  charge  was  expected 
to  inspire  in  the  tribunal  presided  over  by  Commissioner  Riley  was 
founded  upon  the  fact  that,  if  true,  it  violated  the  Penal  Law  of  the 
state  of  New  York,  not  that  it  was  a  mortal  sin  and  violated  one  of 
•  God's  Ten  Commandments.  We  do  fiot  in  any  way  look  lightly  on  a 
moral  breach  of  this  kind,  as  a  violation  of  law  either  biblical  or  pro- 
fane; but  if  it  be  true,  or  if  the  evidence  under  this  charge  has  any 
appearance  of  being  true,  we  are  called  upon  to  look  at  it  as  human, 
not  divine,  law.  The  relator  says,  in  explanation,  his  wife  and  he  were 
childless,  that  she  did  not  want  to  longer  live  with  him,  that  her  law- 
yer commenced  this  action  and  produced  this  one  witness  to  testify  to 
the  evidence  given.  They,  he  and  wife,  must  be  well  along  in  life; 
many  things  may  have  prompted  these  acts  of  omission;  they  were 
not  acts  of  commission.  The  explanation  was  not  called  for  in  answer 
to  any  specific  charge  against  him..  He  was  charged  with  having  com- 
mitted adultery  at  a  specified  time  and  place.  This  he  denied,  and  in 
addition  swore  he  was  at  Schenectady  at  that  time,  getting  parts  for 
his  automobile.  No  effort  was  made  to  show  this  statement  was  not 
true.  That  the  evidence  of  adultery  produced  on  the  hearing,  in  a  pros- 
ecution against  him  for  committing  the  offense,  would  not  justify  a 
conviction,  I  do  not  think  can  be  contradicted.  The  penalty  visited 
upon  relator  was  severe ;  reduction  to  the  ranks  might  have  suggested 
itself  as  more  fitting  imder  other  circumstances. 

This  is  not  all.  In  People  ex  rel.  Weston  v.  McClave  et  al.,  123 
N.  Y.  512,  at  page  516,  25  N.  E,  1047,  the  court  says: 

"They  [speaking  of  police  commissioners]  are  empowered  to  punish  a  mem- 
ber who  is  guilty  of  an  offense  against  the  rules  they  establish,  or  who  is 
guUty  of  cbnduct  unbecoming  an  ofQcer,  and  the  only  Jimitation  upon  their 
disciplinary  powers  is  the  express  one  that  a  trial  shall  b^  had  wpon  written 
charges,  and  upon  a  reasonable  notice  to  the  accused,  and  the  implied  ones 
that  that  shall  be  a  proceeding  fairly  conducted;  that  the  decision  shall  be 
based  upon  evidence  of  the  truth  of  the  charges,  and  that  no  immunity,  or 
privilege,  secured  to  the  accused  by  the  law  of  the  land,  shall  be  violated." 

On  cross-examination  of  Aiken,  relator's  counsel  asked  the  question : 
"Did  you  at  that  time  swear  you  did  not  reside  anywhere?" 

The  objection  was  sustained.  He  was  farther  asked  if  he  did  not 
swear  upon  an  examination  that  he  did  not  know  of  any  corrupt  con- 
duct of  the  relator  in  the  performance  of  his  official  duties,  and  if  he 
did  not  answer,  "No."  Objected  to  and  sustained.  He  was  farther 
asked  if  he  did  not  say  on  the  same  occasion  he  knew  of  no  gambling 
places  in  the  city  of  Amsterdam.     Objection  sustained.    Also  if  he 
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did  not  say  he  did  not  know  of  any  gambling  places  or  houses  of  Ul 
fame.     Objection  was  sustained. 

Relator  was  asked  upon  the  stand  if  he  did  not  have  a  talk  with 
Commissioner  Riley  as  to  what  they  intended  to  do,  and  what  he  (Ri- 
ley) said  to  him.  Objection  was  sustained.  The  credibility  and  the 
attitude  of  the  complainant  and  commissioner  were  proper  subjects 
of  cross-examination,  especially  so  in  view  of  their  previous  activity 
and  known  attitude.  During  cross-examination  of  a  witness  relator's 
counsel  was  stopped  by  the  commissioner  sa3ring  that  he  did  not  think 
certain .  duties  devolved  upon  the  corporation  counsel  After  some 
colloquy,  the  commissioner  said: 

''He  may  go  as  fiir  as  he  wishes;  he  may  submit  it  to  the  street  sweeper 
if  he  Ukes." 

These  are  some  of  the  incidents  that  show  this  trial  was  had  under 
circumstances  that  were  not  likely  to  give  the  relator  the  full  and 
fair  protection  contemplated  by  law  and  established  rules  of  evidence. 
I  am  constrained  to  reject  the  doctrine  laid  down  in  55  App.  Div.  195, 
66  N.  Y.  Silpp.  849,  as  not  applicable  to  the  conditions  appearing 
in  this  case.  I  believe  that  People  ex  rel.  Miller  v.  Elmendorf,  51 
App.  Div.  173,  64  N.  Y.  Supp.  /75,  more  nearly  accords  with  sub- 
stantial justice  and  the  preservation  of  the  rights  of  accused  persons. 
People  ex  rel.  McMorrow  v.  Roosevelt,  23  App.  Div.  533,  48  N.  Y. 
Supp.  578. 

People  ex  rel.  Tappin  v.  Cropsey,  178  App.  Div.  180,  165  N.  Y. 
Supp.  143,  is  very  similar  as  to  facts  and  principles  here  involved.  It 
was  affirmed  in  the  Court  of  Appeals,  224  N.  Y.  564,  120  N.  E.  873. 
The  question  of  the  weight  of  the  evidence  is  not  here  considered  with 
the  purpose  of  making  a  decision  resting  upon  that  ground  alone,  but 
rather  to  advance  the  suggestion  that  a  fair  and  impartial  tribunal 
could,  from  the  evidence,  reach  a  different  conclusion  than  was  reached 
in  this  case.  The  insufficiency  of  the  evidence,  its  lack  of  weight  pre- 
ponderance, have  however,  furnished  grounds  for  reversal  in  many  of 
these  cases.  55  App.  Div.  195,  66  N.  Y.  Supp.  849,  heretofore  referred 
to;  People  ex  rel.  Eggers  v.  Bingham,  121  App.  Div.  593,  106  N.  Y. 
Supp.  330.     . 

The  findings  and  order  of  the  commissioner  of  public  safety  of  the 
city  of  Amsterdam  should  be  set  aside,  and  relator  restored  to  his 
position,  with  pay  since  his  suspension,  and  $50  costs  of  these  pro- 
ceedings. 

WOODWARD,  J.,  concurs. 


Digitized  by 


Google 


Sup.  Ct.)  80L0M0NB  V.  DEGNON  CONTRACTING  CO.  ^35 

(184  N.Y.8.) 

SOLOMONE  T.  DEGNON  CONTRACTING  CO. 

(Supreme  Conrt,  Appellate  Division,  Third  Department    November  18,  1920.) 

1.  MaBter  and  seirant  ^=»38l&— Compeosatloii   claimant's  settlemenl  wHii 

wrmnrdoer  held  not  to  affeet  dakn  againBt  emi^yer  except  as  to  amount. 

Under  Workmen's  Compensation  Law,  f  29,  relative  to  actions  against 
third  persons,  a  settlement  by  an  injured  employee  of  a  judgment  against 
a  third  person  without  the  consent  of  the  employer  did  not  affect  his 
claim  against  the  employer,  except  as  to  the  amount  received  on  such  set- 
tlement. 

2.  Master  and  servant  ^»382— Dependents'  daim  for  compensation  for  death 

not  defeated  by  employee's  settlement  with  wrongdoer. 

Under  Workmen*i£i  Compensation  Law,  {  29,  where  an  injured  employee 
recovered  judgment  against  a  third  person,  and  subsequently  died  from 
the  injuries,  his  settlement  of  the  judgment  for  less  than  its  amount  with- 
out the  employer's  consent  did  not  destroy  the  claim  of  his  dependents 
after  his  death. 

3.  Master  and  servant  ^=>38S— Dependents'  cause  9i  aedoa  against  wrong- 

doer under  Compensation  Act  independent,  and  not  derived  from  rights 
of  empioyee^ 

Workmen's  Compensation  Law,  {  29,  relative  to  the  right  of  election 
in  case  of  injury  or  death  from  the  wrong  of  a  third  person,  bestows  on  ' 
an  employee's  dependents  in  case  of  death  a  cause  of  action,  independent  of 
any  cause  of  action  existing  at  common  law  or  by  any  other  statute,  and 
not  derived  from  any  right  or  benefit  existing  in  favor  of  the  injured 
employee,  but  springing  into  existence  as  an  original  right  at  his  death 
under  the  conditions  speciBcd. 

4.  Master  and  servant  ^=>382,  389 — ^Amount  received  from  wrongdoer  by  em- 

ployee in  lifetime  not  chargeable  ag^^nst  dependents,  within  Compensa- 
tiwi  Act. 

Under  Workmen's  Compensation  Law,  |  29,  where  an  employee  recov- 
ered a  judgment  against  a  third  person,  which  he  settled  for  less  than 
its  amount  without  the  employer's  consent,  and  subsequently  died  of  tne 
injuries,  the  amount  received  by  decedent  could  not  be  charged  against 
the  claim  of  his  widow,  except  to  the  extent  that  it  was  actually  received 
by  her. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Act  by  Angelina 
Solomone  for  compensation  for  the  death  of  her  husband,  Leonardo 
Solomone,  opposed  by  the  Degnon  Contracting  Company,  employer  and 
self-insurer.  From  an  award  in  favor  of  claimant,  the  employer  and 
self-insurer  appeals.    Reversed,  and  remitted  to  the  commission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Frederick  J.  Flynn,  of  New  York  City  (R.  A.  Mansfield  Hobbs,  of 
New  York  City,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
and  Bernard  L.  Shientag,  of  New  York  City,  of  counsel),  for  respond- 
ents. 

COCHRANE,  J.  The  husband  of  the  claimant,  while  in  the  course 
of  his  emplo}'ment,  was 'injured  through  the  negligence  of  a  third  par- 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  St  Indexes 
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ty.  He  recovered  a  judgment  against  that  party  for  $30,000,  which 
he  settled  for  $7,500  without  the  consent  of  his  employer,  which  con- 
sent was  required  by  section  29  of  the  Workmen's  Compensation  Law 
(Consol.  Laws,  c.  67).  Thereafter  he  died,  admittedly  in  conse- 
quence of  his  said  injury.  His  widow  makes  a  claim  herein  in  behalf 
of  herself  and  her  children,  which  claim  has  been  recognized  by  the 
commission,  and  an  award  made  in  their  behalf  against  the  employer, 
who  appeals  therefrom. 

[1,2]  The  settlement  of  the  judgment  by  the  employee  did  not  af- 
fect his  claim  against  his  employer,  except  as  to  the  amount  received 
on  such  settlement.  Matter  of  Woodward  v.  Ei  W.  Conklin  &  Son, 
Inc.,  171  App.  Div.  736,  157  N.  Y.  Supp.  948.  A  settlement  by  the 
claimant  herself  with  the  third  party  would  not  affect  her  claim  against 
the  employer,  except  as  to  the  amount  received  by  her  on  such  settle- 
ment. Matter  of  Matta  v.  Dennings  Point  Brick  Works,  224  N.  Y. 
596,  121  N.  E.  878.  It  necessarily  follows  that  the  settlement  by  the 
employee  in  his  lifetime  did  not  destroy  the  claim  of  his  dependents 
after  his  death. 

[3,  4]  It  remains  to  be  considered  whether  the  amount  received  by 
the  employee  on  such  settlement  should  be  applied  against  the  claim 
of  his  dependents.  Said  section  29  bestows  upon  them  a  cause  of  action 
independent  of  any  cause  of  action  which  existed  at  common  law  or 
by  any  other  statute.  Such  cause  of  action  is  not  derived  from  any 
right  or  benefit  which  existed  in  favor  of  the  injured  employee,  but 
springs  into  existence  as  an  original  right  at  his  death  under  conditions 
making  the  statute  applicable  and  the  employer  liable.  That  was  sub- 
stantially held  in  Travelers'  Insurance  Co.  v.  Louis  Padula  Co.,  In- 
corporated, 224  N.  Y.  397,  121  N.  E.  348.  It  follows  that  the  depend- 
ents are  not  chargeable  with  what  they  have  not  received. 

It  appears,  however,  that  some  of  tfie  money  paid  on  the  settlement 
of  the  judgment  is  now  in  the  possession  of  the  claimant.  Such  por- 
tion as  may  have  been  used  or  expended  by  her  husband  is  not  to  any 
extent  chargeable  against  her ;  but  she  should  be  charged  to  the  ex- 
tent of  the  money  paid  on  the  judgment,  and  which  she  has  actually 
received.  This  is  on  the  principle  of  "subrogation  to  remedies  of  em- 
ployees" given  by  said  section  29.  The  statute  makes  the  employer 
liable  for  "the  deficiency,  if  any,  between  the  amount  of  the  recovery 
against  such  other  person  actually  collected,  and  the  compensation  pro- 
vided or  estimated  by  this  chapter  for  such  case."  As  applied  to  the 
widow  and  children  the  question  is,  not  how  much  has  been  actually 
collected  by  the  employee,  but  how  much  has  been  actually  collected  by 
them.  This  principle  was  applied  by  this  court  in  Matter  of  Dietz  v. 
Solomonwitz,  179  App.  Div.  560,  166  N.  Y.  Supp.  849,  and  counsel 
for  the  commission  concedes  that  the  amount  received  by  the  widow 
herein  should  be  credited  to  the  employer.  That  has  not  been  done. 
There  is  some  uncertainty  in  the  record  as  to  the  correct  amount  which 
the  claimant  has  received,  and  the  proceeding  must  therefore  be  re- 
mitted to  the  commission,  to  determine  that  amount  and  to  make  the 
proper  application  thereof  in  favor  of  the  employer. 

The  award  should  therefore  be  reversed  and  the  matter  remitted 
to  the  commission.    All  concur. 
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KILEY,  J.  (concurring).  On  May  7,  1918,  Leonardo  Solomone 
was  at  work  for  the  Degnon  Contracting  Company,  appellant,  as  a 
laborer.  Appellant  was  a  contracting  company.  While  the  said  Sol- 
omone was  at  work,  and  in  tlie  regular  course  of  his  employment,  on 
said  7th  day  of  May,  1918,  he  was  struck  by  an  automobile  owned  and 
driven  by  a  third  party.  He  was  severely  injured.  The  report  made 
by  the  employer  as  to  the  kind  and  extent  of  the  injuries  seems  to  be 
sustained  by  the  evidence,  and  is  briefly  as  follows : 

**At  the  time  of  the  accident  he  suffered  and  received  injuries,  consisting  ot 
fracture  of  the  hase  of  the  spine,  that  paralyzed  his  lower  limbs  and  also  caus- 
ed incontinence  of  urine." 

The  employer  had  notice  of  the  injury.  While  there  is  some  conflict 
of  evidence  as  to  rate  of  daily  wage,  there  was  overtime  and  Sunday 
work,  so  that  tihe  actual  wage  rate  was  reached,  and  does  not. seem  to  be 

auestioned.    On  September  23,  1918,  the  injured  employee  filed  with 
ie  commission  a  notice  of  election  to  sue,  the  part  of  which,  necessary 
to  consideration  here,  reads  as  follows: 

"Please  take  notice  *  *  *  I  elect,  under  the  provisions  of  section  29 
of  the  Workmen's  Compensation  Act,  to  pursue  my  remedy  against  a  third  party 
not  in  the  same  employ,  to  wft,  against  Harry  Sager,  of  Gherome,  N.  Y.,  and  I 
hereby  make  claim  to  compensation  for  any  deficiency  between  the  amount  I 
may  recover  In  said  action  and  the  compensation  provided  by  the  Workmen's 
Compensation  Law  to  which  I  may  be  entitled,  and  in  the  event  that  I  do  not 
recover  anything  by  said  action,  I  hereby  claim  the  compensation  to  which  I 
am  entitled  under  said  law  due  to  the  above-mentioned  accident,  which  arose 
out  of  and  in  the  course  of  my  employment,"  etc. 

Solomone  brought  the  action  as  above  indicated,  and  succeeded. 
His  recovery,  damages  and  costs,  amounted  to  $30,101.81.  He  com- 
promised with  the  defendant  and  his  (defendant's)  insurance  com- 
pany, and  settled  the  judgment  for  $7,500,  and  satisfied  and  discharged 
said  judgment  of  record.  In  January,  1919,  he  was  operated  on  for 
incontinence  of  urine,  and  during  the  course  of  the  operation  he  con- 
tracted pneumonia,  and  died  January  22,  1919.  Thereafter,  and  on 
February  18,  1919,  the  claimant  herein,  Angelina  Solomone,  widow, 
made  claim  to  the  State  Industrial  Commission  for  compensation  on 
account  of  the  injury  and  death  of  her  husband,  Leonardo  Solomone, 
for  herself  and  for  his  two  stepchildren  and  his  own  child,  all  under 
the  age  of  18  years.  It  was  admitted,  upon  the  several  hearings  had, ' 
that  decedent's  death  was  the  result  of  the  accident.  The  award  ap- 
pealed from  allows  the  claimant  $6,924,  and  the  three  children  $2,308 
each,  weekly. 

Two  questions  are  presented  on  this  appeal:  (1)  Did  the  compro- 
mise and  satisfaction  of  judgment  cut  off  the  rights  of  claimant  and 
children  to  seek  compensation  under  the  Worlanen's  Compensation 
Law  ?  apd  (2)  if  not,  should  the  whole  amount  paid  by  the  defendant 
Sager  and  his  insurance  company  be  deducted  from  the  compensation 
so  allowed? 

The  first  contention  of  the  appellant  is  based  upon  what  it  urges 
should  be  the  proper  interpretation  and  construction  of  section  29  oj^ 
the  Workmen's  Compensation  Law,  which  section  reads  as  follows : 
184NY.S.. 
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"If  an  employee  entitled  to  compensation  under  this  chapter  be  Injured  or 
killed  by  the  negligence  or  wrong  of  another  not  In  the  same  employ,  such  in- 
jured employee,  or  in  case  of  death,  his  dependents,  shall,  before  any  suit  or 
any  award  under  this  chapter,  elect  whether  to  take  compensation  under  this 
chapter  or  to  pursue  his  remedy  against  such  other.  Such  election  shall  be 
evidenced  in  such  mapner  as  the  conmilssion  may  rule  or  regulation  prescribe. 
If  such  injured  employee,  or  in  case  of  death,  his  dependents,  elect  to  take 
compensation  under  this  chapter,  the  awarding  of  compensation  shall  opemte 
as  an  assignment  of  the  cause  of  action  against  such  to  the  state  for  the 
"benefit  of  the  state  insurance  fund,  if  compensation  he  payable  therefrom^ 
and  otherwise  to  the  person,  association,  corporation,  or  insurance  carrier 
liable  for  the  payment  of  such  com/pensation,  and  if  he  elect  to  proceed  against 
such  other,  the  state  insurance  fund,  person,  association,  corporation,  or  in- 
surance carrier  as  the  case  may  be,  shall  contribute  only  the  deficiency,  if  any, 
between  the  amount  of  the  recovery  against  such  other  person  actually  col- 
lected, and  the  compensation  provided  or  estimated  by  this  chapter  for  such 
case.  Such  a  cause  of  action  assigned  to  the  State  may  be  prosecuted  or 
compromised  by  the  commission.  A  compromise  of  any  such  cause  of  action 
by  the  emi>loyee  or  his  dependents  at  an  amount  less  than  the  compensation 
provided  for  by  this  chapter,  sTiall  be  made  only  toith  the  written  approval  of 
the  comm^sion,  if  the  deficiency  of  compensation  would  be  payable  from  the 
state  insurance  fund,  and  otherwise  with  the  written  approval  of  the  person, 
association,  corporation,  or  insurance  carrier,  liable  to  pay  the  same.  Wher- 
ever an  employee  is  killed  By  the  negligence  or  wrong  of  another  not  in  the 
same  employ  and  the  dependents  of  such  employee  entitled  to  compensation 
under  this  chapter  are  minors,  such  election  to  take  compensation  and 
the  assignment  of  the  cause  of  action  against  such  other  and  such  notice 
of  election  to  pursue  a  remedy  against  such  other  shall  be  made  by  such 
minor,  or  shall  be  made  on  behalf  of  such  minor  by  a  parent  of  such  minor, 
or  by  his  or  her  duly  appointed  guardian,  as  the  commission  may  determine 
by  rule  in  each  case." 

The  deceased,  in  his  lifetime,  filed  with  the  commission  his  election 
to  bring  suit  against  the  third  party.  By  reference  to  section  29  above 
quoted  it  will  be  seen  that  "the  awarding  of  compensation  shall  oper- 
ate as  an  assignment  of  the  cause  of  action,"  etc.  Notwithstanding  this 
provision,  appellant  contends  that  the  compromise,  settlement,  and 
satisfaction  of  the  judgment  destroys  any  right  of  the  claimant  and 
the  children  to  compensation  thereafter  as  their  rights  are  derivative 
from  the  cause  of  action  for  which  the  injured  husband  and  father 
received  compensation  and  which  was  evidenced  by  the  $30,000  judg- 
ment he  obtained  against  the  third  party,  and  which  he  destroyed  by 
satisfaction  of  the  same. 

•  As  sustaining  its  position  reliance  is  had  upon  cases  decided  under 
Laws  1847,  c.  450,  later  amended  and  now  codified  and  embodied  in 
section  1902  of  the  Code  of  Civil  Procedure,  in  that  a  double  penalty 
is  not  permitted  in  that  law,  and,  by  analogy,  is  not  authorized  under 
the  Workmen's  Compensation  Law.  One  of  the  earlier  cases  cited  by 
appellant,  Littlewood  v.  Mayor,  etc.,  of  New  York,  89  N,  Y.  24,  42 
Am.  Rep.  271,  holds,  imder  the  circumstances  of  that  case,  in  accord- 
ance with  appellant's  contention,  in  so  far  as  it  was  held  that  action 
for  personal  injury,  prosecuted  by  him  in  his  lifetime,  ended  when 
life  ended,  under  the  law  of  1847,  supra.  In  May,  1918,  the  whole 
subject  of  the  force  and  effect  of  the  law  of  1847  and  subsequent 
amendments,  and  sections  1902-1904  et  seq.  of  the  Code  of  Civil 
Procedure,  was  taken  up  and  ably  considered  in  Ishie  v.  Norton  Co.,  . 
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183  App.  Div,  94,  170  N.  Y.  Supp.  655.  In  the  view  here  taken  of  this 
question,  none  of  these  authorities  apply,  and  do  not  avail  the  appel- 
lant. They  all  have  some  fact  established,  which  depends  upon  some 
statute  for  its  virtue,  and  depend  upon  facts  of  that  particular  case 
for  its  operation. 

I  do  not  concur  in  the  opinion  incorporated  in  the  findings  of  the 
State  Industrial  Commission,  where  it  is  held  that  claimant's  rights  are 
"not  derivative,  but  primary  and  original."  The  right  to  make  the 
claim  is  original,  and  in  addition  to  any  and  all  other  rights  heretofore 
conferred  by  law  upon  a  claimant  similarly  situated;  but  the  right 
is  based  upon  a  claim  validly  running  in  favor  of  her  husband  in  his 
lifetime,  and  the  injury  suffered  before  he  died,  which,  if  he  had  not 
died,  would  have  entitled  him  to  compensation  under  this  statute,  and 
by  this  statute  a  right  founded  upon  the  injury  was  preserved  to  his 
dependents  to  the  extent  of  a  full  compensation  as  against  a  third 
party,  or  a  third  party  and  the  insurance  carrier.  In  Midiigan  Central 
R.  R.  Co.  V.  Vreeland,  227  U.  S.  59,  33  Sup.  Ct.  192,  57  L.  Ed.  417, 
Ann.  Cas.  1914C,  176,  the  court,  speaking  of  a  compensation  statute, 
quoted  from  the  opinion  of  l/)rd  Blackburn  in  Seward  v.  Vera  Cruz, 
10  App.  Case$,  59,  as  follows : 

"A  totally  new  action  is  given  agalzist  the  person  who  would  have  been 
resx>onslble  to  the  deceased  if  the  deceased  had  lived;  an  action  which  is 
new  in  its  species,  new  in  its  quality,  new  in  its  principle,  in  every  way  new, 
and  which  can  only  be  brought  if  there  is  any  person  answering  the  descrip 
tion  of  widow,  parent  or  child,  who  under  such  circumstances  suffers  pe- 
cuniary loss." 

The  court  then  proceeds : 

''But  as  the  foundation  of  right  of  action  is  the  original  wrongful  injury 
to  the  decedent,  it  has  been  generally  held  that  the  new  action  is  a  right  de- 
pendent upon  the  existence  of  a  right  in  the  decedent  immediately  before  his 
death  to  have  maintained  an  action  for  his  wrongful  injury." 

I  think  this  fairly  states  thq  position  of  the  claimants  here  concerned. 
We  cannot,  at  this  juncture,  dispose  of  this  matter  without  further 
consideration  of  appellant's  objections  to  the  award.  Section  29  of  the 
Workmen's  Compensation  Law,  following  the  portions  already  consid- 
ered, lays  down  this  rule : 

"A  compromise  of  any  such  cause  of  action  by  the  employee  or  his.  de- 
pendents at  an  amount  less  than  the  compensation  provided  for  by  this 
chapter  shall  be  made  only  with  the  written  approval  of  the  commission,  if 
the  deficiency  of  comx>ensation  would  be  payable  from  the  state  insurance 
fund,  and  otherwise  with  tlie  written  approval  of  the  person,  association,  cor- 
poration, or  insurance  carrier  liable  to  pay  the  same." 

It  is  conceded,  or  at  least  proven  without  contradiction,  that  no 
such  written  approval  was  obtained  or  given.  Appellant  urges  that 
this  omission  defeats  the  claim  of  the  dependents,  and  further  that 
the  satisfaction  of  the  judgment  prevents  subrogation  of  any  claim 
or  remedy  against  the  third  party  to  the  appellant,  who  is  a  self -insurer. 

Take  the  first  proposition  under  this  last  head  first :  The  statute  was 
not  enacted  as  a  prohibition  to  the  injured  person  only.  When  it  says 
a  compromise  shall  be  effected  only  with  written  approval,  etc.,  it 


Digitized  by 


Google 


740  184  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

Speaks  generally,  and  binds  and  is  applicable  to  all  parties  to  the  com- 
promise, the  same  as  the  statute  against  usury,  or  any  other  general 
prohibitory  statute.  When  the  third  party  effected  the  compromise, 
lie  is  held,  under  this  statute,  to  know  it  would  have  no  validity  so  far 
as  preventing  subrogation  of  the  claim  or  remedy  against  him  passiitg 
to  the  person  or  carrier  who  was  finally  liable  to  pay  any  amount  great- 
er than  he  paid  for  his  wrongful  injury  of  claimant's  husband.  The 
holding  here  is  that  subrogation  took  effect  as  a  matter  of  law  when 
such  compromise  was  made. 

This  brings  us  to  the  last  question :  With  what  amoimt  shall  claim- 
ants be  charged  for  moneys  already  paid  by  the  third  party?  Section 
■29  provides  that  the  amount  to  be  paid  by  the  insurance  carrier  shall 
be  "the  deficiency,  if  any^  between  the  amount  of  the  recovery  against 
such  person  actually  collected,  and  the  compensation  provided  or  es- 
timated by  this  chapter  for  such  case."  There  are  several  definitions, 
in  the  different  dictionaries,  of  the  word  "recovery,"  and  it  has  judi- 
cial definition  in  Keiny  v.  Ingraham  et  al.,  66  Barb.  250.  However, 
the  word  "recovery"  is  modified  by  the  subsequent  words  "actually 
collected."  It  will  be  assumed  that  these  words  mean  the  idea  they 
plainly  are  intended  to  convey,  viz.  the  amount  actually  received  by 
the  injured  party,  in  this  case  the  claimant's  husband,  and  such  amount 
was  $7,500;  otherwise,  the  third  party  would,  assuming  he  is  or  be- 
comes financially  responsible,  be  compelled  to  pay  $3,750  twice,  not  as 
compensation,  but  as  an  extravagant  fee  to  lawyers,  under  an  arrange- 
ment to  which  he  was  not  a  party,  and  over  which  he  had  not  control. 
It  would  be  a  double  penalty,  which  is  not  provided  for  in  the  statute 
which  creates  his  liability  in  this  case.  Penalties  are  of  statutory  cre- 
ation. While  the  third  party  is  held  to  the  rigor  of  this  statute,  he 
cannot  be  deprived  of  any  benefits  that  flow  from  his  connection  with 
or  relation  to  it. 

The  award  should  be  reversed^  and  remitted  to  the  commission,  to 
be  corrected  as  herein  indicated,  viz.  by  crediting  $7,500  on  the  com- 
pensation allowable  tmder  this  claim. 


(193  App.  Div.  791) 

CRANE  ▼.  CRAIG,  aty  Comptroller. 

In  re  SAUER'S  ESTATE. 

(Supreme  Court,  Appellate  Di vision,  First  Department.    November  12,  1920.) 

L  Eminent  domain  <&=»148 — ComfKHind  Interefit  on  award  for  damai^es  from 
erection  of  viaduct  not  autiiorized. 

Compound  interest  cannot  be  awarded  tbe  administratrix  of  a  decedent 
on  the  amount  of  award  made  by  the  board  of  assessors  of  New  York 
City,  pursuant  to  Consolidation  Act,  §  873,  and  Greater  New  York  Char- 
ter, §  951,  for  damages  sustained  in  respect  of  decedent's  premises  by 
reason  of  erection  of  a  viaduct  constituting  a  change  in  grade. 
2.  Eminent  domain  ^»148 — Statute  ai>plieable  to  award  of  damages  from 
change  in  grades  and  of  interest  thereon,  determined. 

On  October  1,  1918,  when  the  board  of  assessors  of  the  city  of  New 
York  made  award  to  the  administratrix  of  the  owner  of  premises  for 

^:s9For  otber  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Index^ 
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damages  to  them  throngh  erection  of  a  viaduct  constitating  a  change  in 
grade,  Consolidation  Act,  §  873,  had  been  repealed,  and  was  inoperative, 
except  that  rights  acquired  thereunder  could  not  be  destroyed,  and 
her  right  to  interest  under  Higliway  Law,  §  59-a,  as  added  by  Laws  1910, 
c.  TOl,  had  been  superseded  by  the  new  right  to  interest  given  her  under 
Greater  New  York  Charter,  {  951,  as  amended  by  Laws  1918,  c.  619, 
which  section  of  the  charter  furnished  the  complete  and  exclusive  method 
of  procedure  for  ascertainment  of  the  administratrix's  damages  and  in- 
terest thereon. 

Cross-Appeals  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Gertrude  Crane,  as  administratrix 
of  the  goods,  chattels,  and  credits  which  were  of  George  W.  Sauer,  de- 
ceased, for  a  peremptory  writ  of  mandamus  to  be  directed  to  Charles 
L.  Craig,  as  Comptroller  of  the  City  of  New  York.  From  an  order  di- 
recting issuance  of  peremptory  writ,  both  parties  appeal.  Order  af- 
firmed on  relator's  appeal,  reversed  on  defendant's  appeal,  and  applica- 
tion denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

John  M.  Harrington,  of  New  York  City  (Herbert  H.  Gibbs,  of  New 
York  City,  on  the  brief),  for  relator. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Charles  J. 
Nehrbas,  of  New  York  City,  of  counsel),  for  defendant. 

DOWLING,  J.  The  moving  affidavit  on  behalf  of  petitioner  sets 
forth  the  following  facts : 

On  July  1, 1886,  George  W.  Sauer  became  the  owner  of  certain  land, 
with  the  buildings  thereon,  situated  at  the  southwest  >comer  of  155th 
street  and  Eighth  avenue,  in  the  borough  of  Manhattan,  city  of  New 
York,  and  he  owned  the  premises  during  the  entire  period  that  a  cer- 
tain viaduct  was  being  erected  on  155th  street  and  until  after  its  com- 
pletion. Pursuant  to  a  contract  dated  July  14, 1890  (executed  under  the 
authority  of  chapter  576,  Laws  of  1887),  and  between  August  4,  1890, 
and  October  2,  1893,  the  155th  street  viaduct  was  constructed  at  an 
elevation  of  50  feet  or  more  above  said  street  on  its  lower  level,  and 
physical  work  in  front  of  the  premises  was  begun  on  August  4,  1890. 
George  W.  Sauer  died  intestate  on  March  8,  1905,  and  the  petitioner 
was  appointed,  and  duly  qualified,  as  administratrix  of  his  estate.  On 
June  30,  1916,  pursuant  to  the  provision  of  section  873,  chapter  410, 
Laws  of  1882,  known  as  the  New  York  City  Consolidation  Act,  said 
administratrix  filecj  with  the  board  of  assessors  of  the  city  of  New 
York  a  claim  for  damages  in  respect  of  said  premises  by  reason  of  the 
erection  of  said  viaduct.  On  December  8,  1916,  said  claim  for  dam- 
ages was  dismissed  by  said  board  of  assessors.  Thereafter  in  the  cer- 
tiorari proceeding  instituted  to  review  that  determination,  this  court 
made  an  order  bearing  date  May  18,  1917,  whereby  the  claim  for  dam- 
ages was  remitted  to  the  board  and  said  board  was  directed  to  hear 
and  determine  the  claim  upon  the  merits  according  to  law.  Subse- 
quently, in  People  ex  rel.  Crane  v.  Ormond,  221  N.  Y.  283,  116  N.  E. 
993,  the  Court  of  Appeals  afiirmed  that  order,  holding  that  the  erection 
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of  the  viaduct  constituted  a  change  of  grade  of  the  street  within  the 
meaning  of  section  873  of  the  Consolidation  Act. 

Upon  the  trial  of  the  said  claim  for  damages  before  the  board  of 
assessors  it  was  admitted  and  conceded  on  behalf  of  the  claimant  and 
on  behalf  of  the  city  of  New  York,  among  other  things,  as  follows : 

"On  May  6,  1890,  the  board  of  estimate  and  apportionment  of  the  city  of 
New  York  duly  approved  the  plans  and  specifications  for  the  construction  of 
the  viaduct,  which  had  been  duly  prepared  by  the  commissioner  of  pnblic 
works,  pursuant  to  the  provisions  of  said  statute.  On  July  14,  1890,  a  con- 
tract bearing  the  last-named  date  was  duly  entered  into  betv^een  the  city  of 
New  York  and  one  Herbert  Stewart,  for  the  construction  of  the  viaduct  ac- 
cording to  said  plans  and  speciflcationa  On  August  4,  1890,  work  under  said 
contract  was  begun,  and  such  work  was  carried  on  continubusly  until  such 
viaduct  was  completed  and  duly  accepted  by  the '  authorities  of  the  city  of 
New  York  on  October  2,  1893." 

Upon  the  trial  there  was  adduced  before  the  board  of  assessors  proof 
that  the  work  under  the  contract  for  the  construction  of  the  viaduct 
was  commenced  on  said  August  4,  1890,  in  front  of  the  premises  in 
question.  On  October  1, 1918,  the  board  of  assessors  made  a  certificate 
of  award,  whereby,  pursuant  to  section  873  of  the  Consolidation  Act, 
an  award  in  the  principal  sum  of  $42,500  was  made  to  the  administra- 
trix for  the  damages  sustained  in  respect  of  said  premises  by  reason 
of  the  erection  of  said  viaduct,  and  whereby,  under  the  provisions  of 
section  951  of  the  Greater  New  York  Charter  (Laws  1901,  c.  4^6),  said 
board  of  assessors  stated  $63,750  as  the  amount  of  interest  as  com- 
puted by  them  from  the  time  of  the  completion  and  acceptance  of 
the  work,  namely,  October  2,  1893,  to  the  date  set  in  the  published  no- 
tice for  the  hearing  upon  objections  to  said  award,  namely,  October  1, 
1918.  On  October  29,  1918,  the  administratrix  received  from  the 
pomptroller  a  city  warrant  in  the  sum  of  $106,250,  the  aggregate  of 
the  damages  and  interest,  and  gave  a  receipt  therefor.  This  warrant 
did  not  include  interest  from  August  4,  1890,  to  October  2,  1893,  or 
from  October  2,  1918,  to  October  29,  1918,  and  more  than  30  days 
prior  to  instituting  this  proceeding  the  administratrix  duly  demanded 
interest  for  such  periods  from  the  comptroller,  with  further  interest 
upon  the  balance  of  interest  unpaid  from  October  29,  1918,  to  the  date 
when  such  payment  was  demanded.  Relator  asked  that  a  peremptory 
writ  of  mandamus  issue,  directing  the  comptroller  of  the  city  of  New 
York  to  pay  to  her  the  interest  claimed. 

The  learned  court  at  Special  Term  granted  the  application  to  the 
extent  of  allowing  interest  from  August  4,  1890,  to  October  2,  1893, 
being  the  period  when  physical  work  was  under  construction,  together 
with  interest  from  October  2,  1918,  the  date  of  the  award,  to  October 
29,  1918,  the  day  on  which  applicant  received  her  warrant  from  the  city. 
The  relator  appeals  from  the  refusal  to  allow  her  interest  upon  the 
balance  of  interest  remaining  unpaid  from  October  29,  1918.  The  de- 
fendant appeals  from  the  allowance  of  any  interest  Whatever  to  relator. 

[1]  Upon  the  relator's  appeal  I  believe  the  order  appealed  from  is 
right,  and  should  be  affirmed.  I  can  find  no  authority  for  the  awarding 
of  compound  interest  to  the  relator. 

[2]   Upon  the  defendant's  appeal,  the  question  involved  is  which 
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Statute  regulates  the  amount  of  interest  upon  the  award.  The  ISSth 
street  viaduct  was  constructed  under  the  authority  conferred  by  chap- 
ter 576,  Laws  of  1887.  In  People  ex  rel.  Crane  v.  Ormond,  221  N.  Y. 
283,  116  N.  E.  993,  its  erection  was  held  to  constitute  a  change  of 
street  grade  within  the  meaning  of  section  873  of  the  Consolichtion 
•Act,  and  section  951  of  the  Greater  New  York  Charter  (as  amended  by 
chapter  516,  Laws  of  1916).  The  award  of  the  board  of  assessors 
declared  that — 

"We  hereby  award  as  damages,  pursuant  to  section  87S  of  the  Consolidation 
Act  and  section  051  of  the  Greater  New  York  Charter,  to  the  foUowing  named 
persons,  the  following  ainonnts  with  respect  to  the  property  enabraced  within 
said  claims: 

''Gertrude  Crane,  as  administratrix  of  the  Estate  of  George  W.  Saner,  de- 
ceased, block  2047,  lots  35,  86,  37,  38,  and  89,  $42,500." 

The  relator's  claim  for  damages  accrued  on  August  4,  1890,  when 
section  873  of  the  Consolidation  Act  was  in,  force,  and  which  con- 
cededly  remained  in  full  force  and  effect  until  January  1,  1898.  That 
section  provided : 

"In  all  cases  where  the  grade  of  any  street  or  avenue  which  was  established 
»outh  of  Sixty-Third  street  on  or  before  March  fourth,  eighteen  hundred  and 
fifty-two,  or  which  has  been  since,  or  shall  hereafter  be  established  north  of 
said  Sixty-Second  street,  shall  be  changed  or  altered  in  whole  or  in  part,  it 
shall  be  the  duty  of  the  board  of  assessors  to  estimate  the  loss  and  damage 
which  each  owner  of  land  fronting  on  such  street  or  atenue  will  sustain  by 
reason  of  such  change  to  such  lands,  or  to  any  improvements  thereon,  ana 
make  a  just  and  equitable  award  of  the  amount  of  such  loss  or  damage  to 
the  owner  or  owners  of  such  lands  or  tenements  fronting  on  such  street  or 
avenne  and  opposite  thereto,  and  affected  by  such  change  of  grade,  and  the 
amount  of  such  award  shall  be  included  in  the  expense  of  such  proceeding, 
and  with  such  expense  shall  be  assessed  as  provided  in  and  by  section  eight 
hundred  and  seventy-seven." 

Under  the  law  as  it  existed  prior  to  1910,  interest  was  not  recover- 
able upon  a  change  of  grade  award,  there  being  no  statutory  provision 
therefor.  People  ex  rel.  Central  Trust  Co.  v.  Stillings,  136  App.  Div. 
439,  121  N.  Y.  Supp.  13;  Id.,  198  N.  Y.  504,  92  N.  E.  1096."  Chapter 
701  of  the  Laws  of  1910  amended  the  Highway  Law  (Consol.  Laws, 
c.  25)  by  adding  the  following  section : 
"59-a.    Interest  on  Damages  for  Ohanffe  of  Qrade. 

''Whenever  awards  shall  be  lawfully  made,  pursuant  to  any  statute  of  this 
state,  for  damages  sustained  by  real  estate  or  any  improvements  thereon  by 
;reason  of  any  change  of  grade  of  any  street,  avenue  ot  road  in  front  thereof, 
the  award  for  the  principal  amount  of  damages  sustained  shall  bear  Interest 
at  the  rate  of  six  per  centum  per  annum  from  the  time  of  the  change  of  grade 
to  the  time  of  the  payment  of  the  award." 

In  sustaining  the  constitutionality  of  this  statute  the  court  said,  in 
People  ex  rel.  Central  Trust  Co.  v.  Prendergast,  202  N.  Y.  188,  at 
page  199,  95  N.  E.  715,  at  page  718 : 

'The  moral  obligation  to  pay  Interest  Gupon  an  award  for  damages  by 
change  of  grade]  was  as  great  as  the  moral  obligation  to  pay  the  principal." 

In  Matter  of  Van  Cortlandt  v.  Prendergast,  Comptroller,  New  York 
Law  Journal,  February  4,  1915,  at  page  1749,  Mr.  Justice  Page,  at  Spe- 
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cial  Term,  granted  an  application  for  a  peremptory  writ  of  mandamus 
requiring  the  comptroller,  to  pay  interest  under  Laws  1910,  c.  701, 
upon  a  change  of  grade  award  from  the  time  of  the  commencement  of 
the  construction  of  a  sewer  in  Broadway  in  front  of  the  premises  there 
involved ;  and  the  ground  upon  which  Mr.  Justice  Page's  decision  in 
the  last-mentioned  cause  was  based  was  that  in  People  ex  rel.  City  of , 
New  York  v.  Dickey,  163  App.  Div.  948,  148  N.  Y.  Supp.  1136,  affirmed, 
212  N.  Y.  602,  106  N.  E.  1039  (a  cause  involving  the  same  award),  the 
court  had  "determined  in  effect  that  the  commencement  of  the  work  on 
the  sewer  was  the  time  when  the  right  to  the  damages  became  tixed." 

In  Matter  of  Change  of  Grade  of  East  138th  Street,  People  ex  rel. 
Louis  Reichardt  v.  Craig,  190  App.  Div.  933,  179  N.  Y.  Supp.  919,  and 
228  N.  Y.  562,  127  N.  E.  912,  an  order  was  affirmed  by  a  majority  of 
this  court  allowing  the  relator  additional  interest  on  his  award  for 
change  of  grade  from  October  9,  1915  (the  date  the  change  of  grade 
damage  accrued),  to  September  17,  1917  (the  date  of  the  completion 
and  acceptance  of  the  grading),  and  from  December  10,  1918  (the  date 
set  for  hearing  of  objections  before  the  board  of  assessors),  to  April 
11,  1919  (the  date  of  the  pa)rment  of  the  principal  and  part  of  the  in- 
terest). That  interest  was  thus  directed  to  be  paid  because  of  the 
provisions  of  Laws  1910,  c.  701,  hereinabove  quoted.  Though  this 
case  had  to  do  with  an  award  made  under  the  Rapid  Transit  Act, 
relator  contends  that  section  873  of  the  Consolidation  Act  is  applica- 
ble to  the  proceeding  and  determines  her  rights,  with  the  added  right 
to  interest  as  fixed  by  section  59-a  of  the  Highway  Law,  and  that 
the  learned  court  at  Special  Term  was  correct  in  its  allowance  of  the 
interest  in  question. 

The  defendant,  however,  contends  that  neither  of  the  two  sections 
last  referred  to  has  any  application  to  this  proceeding,  which  it  claims 
is  regulated  by  section  951  of  the  Greater  New  York  Charter,  as 
amended  by  chapter  619,  Laws  1918,  which  as  to  interest  provides  as 
follows : 

*'Interest-apon  such  awards  shall  be  payable  at  the  rate  of  six  per  centum 
per  annum  from  the  time  of  the  completion  and  acceptance  of  Ihe  grading 
of  the  street  to  the  date  set  in  the  published  notice  for  the  hearing  upon  ob- 
jections to  such  awards.  Such  interest  shall  be  computed  by  the  board  of 
assessors  and  set  forth  in  its  certificate  of  award." 

It  is  contended  that,  although  relator's  claim  for  damages  accrued 
while  section  873  of  the  Consolidation  Act  was  in  force,  and  al- 
though her  rights  existed  solely  thereunder  until  January  1,  1898, 
that  section  was  superseded  and  expressly  repealed  by  section  951 
of  the  Greater  New  York  Charter  taking  effect  on  that  date,  which 
was  designed  wholly  to  take  the  place  of  section  873,  and  which  as 
originally  enacted  contained  the  sentence: 

"All  laws  Inconsistent  herewith  are  fiereby  repealed." 

Conceding  that  the  Legislature  was  without  power  wholly  to  deprive 
relator  of  her  right  to  recover  damages  for  the  change  of  grade,  and 
that  her  rights  were  recognized  by  chapter  516,  Laws  1916,  the  de- 
fendant contends  that  it  could  still  take  away  her  remedy  before  the 
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board  of  assessors,  and  that,  but  for  section  951  of  the  Charter,  she 
would  be  without  remedy,  and  that  by  presenting  her  claim  to  the  board 
of  assessors  relator  submitted  to  the  provisions  of  section  951,  which 
was  the  only  statutory  authority  under  which  the  board  of  assessors 
had  any  power  to  act. 

There  is  one  important  point  of  difference  between  the  right  to  re- 
cover damages  for  a  change  of  grade  between  that  conferred  by  sec- 
tion 873  of  the  Consolidation  Act  and  that  g^ven  by  section  951  of  the 
Charter.  Under  the  former  property  owners  are  entitled  to  awards  of 
damages  sustained  in  respect  of  land  owned  by  them  as  well  as  to  the 
buildings  erected  thereon.  Under  the  latter  damages  are  limited  to 
those  sustained  to  the  buildings  only.  But  no  question  arises  here  as  to 
relator  being  deprived  of  any  right  given  her  by  section  873.  It  is 
not  claimed  that  she  has  not  received  an  award  whith,  as  to  the  prin- 
cipal sum,  fully  compensates  her  under  that  section.  Concededly  she 
had  no  right  to  interest  under  that  section,  or  under  the  law  as  it  then 
stood.  There  has  been  no  attempt  to  abridge  or  destroy  any  rights 
she  had  acquired. 

The  sole  question  here  is  whether  she  is  entitled  to  further  rights 
(as  to  interest)  conferred  by  a  statute  passed  20  years  after  her  orig- 
inal right  accrued.  While  the  defendant  admits  that  relator  could  not 
be  deprived  of  any  rights  that  accrued  to  her  under  section  873,  it  urges 
that  no  effort  has  been  made  to  do  so,  but  that  when  section  951  of  the 
Charter  was  adopted  it  not  merely  defined  and  determined  the  measure 
of  the  damage  recoverable  by  one  whose  property  had  been  injured 
by  a  change  of  grade,  but  also  provided  a  complete  and  exclusive  meth- 
od by  which  such  damage  should  be  fixed  and  awarded  by  the  board  of 
assessors.  A  consideration  of  the  section  and  its  various  amendments 
shows  that  this  was  the  evident  purpose  of  the  Legislature.  Therefore, 
even  if  relator  had  a  claim  to  an  award  of  damages  which  survived 
the  repeal  of  section  873  (such  as  the  claim  to  recover  for  damage  to 
land  as  well  as  to  buildings),  that  cla^m,  when  presented  to  the  board  of 
assessors,  was  to  be  governed  as  to  procedure  and  all  considerations 
save  those  of  rights  theretofore  accrued,  by  the  provisions  of  section 
951.    There  was  no  right  to  interest  which  had  thus  accrued. 

If  no  amendment  to  the  Charter  defining  what  interest  might  be 
allowed  on  a  change  of  grade  award  had  been  made  prior  to  October 
1,  1918,  when  the  award  in  question  was  made,  there  might  be  force  in 
relator's  contention  that  she  was  entitled  to  interest  under  the  pro- 
vision of  section  59-a  of  the  Highway  Law,  in  view  of  its  general  lan- 
guage, for  the  award  to  her  would  have  been  made  pursuant  to  statute 
(Consolidation  Act,  §  873).  But  before  the  award  was  made  herein  sec- 
tion 951  of  the  Greater  New  \ork  Charter  had  been  amended  by  chap- 
ter 619,  Laws  1918,  which  became  a  law  May  11,  1918,  and  took  effect 
immediately,  thus  amending  the  very  section  under  which  relator  was 
pressing  the  determination  of  the  sum  to  be  awarded  to  her,  and  there- 
by fixing  the  amount  of  interest  to  be  granted  on  the  awards  made  by 
virtue  of  that  section.  In  my  opinion,  section  951,  intended  to  be  com- 
plete in  itself  and  to  furnish  the  sole  rule  governing  change  of  grade 
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awards,  thus  received  the  addition  of  the  sole  element  which  had  there- 
tofore been  either  overlooked  or  purposely  omitted  so  as  to  cut  off  in- 
terest, and  by  providing  the  rule  as  to  the  allowance  of  interest  on 
awards  became  unquestionably  complete  in  itself. 

I  think  that,  after  the  passage  of  this  act,  section  S9-a  of  the  High- 
way Law  had  no  further  application  to  awards  made  imder  section  951. 
The  amendment  of  1918,  after  providing  that  "interest  upon  such 
awards  shall  be  payable  at  the  rate  of  six  per  centum  per  annum  from 
the  time  of  the  completion  and  acceptance  of  the  grading  of  the  street 
to  the  date  set  in  the  published  notice  for  the  hearing  upon  objections 
to  such  awards,"  continued :  ''Such  interest  shall  be  computed  by  the 
board  of  assessors  and  set  forth  in  its  certificate  of  award." 

This  was  the  procedure  followed  by  the  board  in  the  present  pro- 
ceeding: 

By  chapter  516,  Laws  1916,  section  951  of  the  Greater  New  York 
Charter  had  been  amended^    The  first  sentence  thereof  read  as  follows : 

"All  cases  where  a  cliaiige  of  grade  of  any  street  or  avenue  has  been  made 
prior  to  the  taking  effect  of  this  act  shall,  as  to  the  liabiUty  to  make  com- 
pensation for  damages  caused  by  such  change  of  grade,  be  governed  by  the 
laws  in  force  at  the  time  such  change  of  grade  was  completed  and  accepted 
by  the  city  authorities."    (Such  date  in  this  proceeding  was  October  2,  ISdS.) 

The  Court  of  Appeals,  in  People  ex  rel.  Crane  v.  Ormond,  221  N.  Y. 
283,  116  N.  E.  993,  in  holding  that  the  155th  street  viaduct  constituted 
a  change  of  grade,  cited  the  provision  of  the  amendrftent  referred  to 
and  answered  in  the  affirmative  the  first  and  second  questions  certified 
to  it,  thereby  holding  that  the  board  of  assessors  had  jurisdiction  to 
make  an  award  to  relator  for  damages  both  to  buildings  and  land 
sustained  by  reason  of  the  erection  of  the  viaduct.  Thas  relegated 
relator  to  the  procedure  for  relief  under  section  951  of  the  Charter  un- 
der which  she  has  successfully  acted.  The  answers  given  to  these  ques- 
tions demonstrate  that  relator's  rights  under  section  873  of  the  Con- 
solidation Act  had  been  preserved,  so  as  to  give  her  the  right  to  recover 
damages  both  to  land  and  buildings,  but  there  is  no  suggestion  that 
the  section  had  any  vitality  beyond  that  point. 

In  Matter  of  149th  Street  Realty  Co.  v.  Prendergast,  179  App.  Div. 
786,  167  N.  Y.  Supp.  367,  this  court  had  before  it  a  claim  for  damages 
arising  out  of  a  change  of  grade,  the  work  on  which  was  completed 
November  10,  1906.  At  that  time,  as  has  been  said,  there  was  no  law 
providing  for  the  payment  of  interest  on  awards.  Mr.  Justice  Smith, 
writing  for  a  unanimous  court,  held  that  the  act  of  1910  entitled  the 
relator  to  interest;  that  the  amendment  of  1916  did  not  revoke  the 
right  to  payment  of  interest  in  the  cases  provided  by  the  Law  of  1910, 
and  that  section  951,  as  amended  in  1916  by  the  first  sentence  thereof, 
"was  intended  merely  to  preserve  the  right  to  damages"  where  such 
existed  prior  to  the  enactment  of  the  Charter  of  1897  (chapter  378) 
and  to  exclude  the  possibility  of  creating  such  right  where  none  had 
theretofore  existed,  so  that,  if  at  the  time  the  change  of  grade  was 
effected  there  was  no  law  awarding  damages  therefor,  then  there  would 
be  no  liability  whatsoever  under  the  act. 
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It  remains  then  only  to  decide  as  from  what  date  the  interest  runs." 
The  wording  of  amended  section  951  of  the  Charter,  quoted  above, 
specifically  provides  for  the  payment  of  interest  from  "the  'time  of  the 
completion  and  acceptance  of  the  grading.' "  129  App.  Div.  at  page 
788,  167  N.  Y.  Supp.  369.  While  it  is  true  that  the  court  provided 
for  the  payment  of  interest  to  the  time  of  payment  of  the  award  (which 
is  beyond  the  time  fixed  by  section  951),  I  believe  that  the  opinion 
demonstrates  that  this  court  treated  the  application  for  damages  as 
being  controlled  by  the  provision  of  section  951.  The  order  was  af- 
firmed without  opinion  in  222  N.  Y.  654,  119  N.  E,  1063. 

Matter  of  East  138th  Street,  People  ex  rel.  Reichardt  v.  Craig,  190 
App.  Div.  933, 179  N.  Y.  Supp.  919  (no  opinion;  no  opinion  at  Special 
Term  J  affirmed  without  opinion  228  N.  Y.  562,  127  N.  E.  912),  was  a 
claim  arising  under  chapter  540,  Laws  1913,  being  an  amendment  to  the 
Rapid  Transit  Act  of  1891  (Laws  1891,- c.  4).  That  act  is  separate 
and  distinct  from  the  City  Charter  and  contains  a  complete  provision 
for  the  right  to  recover  damages  and  the  procedure  for  the  ascertain- 
ment thereof.  It  is  still  in  force  and  applies  to  all  changes  of  grade 
occasioned  by  the  construction  of  subways.  Its  status  is  very  different 
from  that  of  section  873  of  the  Consolidation  Act.' 

My  conclusion  is  that,  at  the  time  the  award  to  relator  by  the  board 
of  assessors  was  made,  section  873  of  the  Consolidation  Act  had  been 
repealed  and  was  inoperative,  except  that  in  so  far  as  relator  had 
acquired  rights  thereunder  they  could  not  be  destroyed ;  that  her  right 
to  interest  under  section  59-a  of  the  Highway  Law  had  been  superseded 
by  the  new  right  to  interest  given  her  under  section  951.  of  the  Greater 
New  York  Charter  as  amended  in  1918;  that  section  951  furnished 
a  complete  and  exclusive  method  of  procedure  for  the  ascertainment 
of  plaintiff's  damages  and  for  the  fixation  of  interest  thereon;  that 
the  board  of  assessors  acted  in  exact  accordance  with  said  section  in 
making  their  award  to  relator;  and  that  the  result  reached  by  them 
was  correct  and  should  be  sustained. 

In  so  far  as  relator  appeals  therefrom  the  order  is  affirmed.  Upon 
defendant's  appeal  the  order  is  reversed,  with  $10  costs  and  disburse- 
ments and  the  application  for  a  peremptory  writ  of  mandamus  is  de- 
nied.   All  concur. 


INTERNATIONAL  BANKING  CORPORATION  v.  MORCOTT  CO.,  Ine. 

(Supreme  Court,  Special  Term,  New  Xork  County.    November  29,  1920.) 

1.  Plfiadiiig  <e=>338— Answer  raising  no  issue  need  not  be  aeeepted. 

Plaintiff  could  not  be  compelled  to  accept  an  answer  which  raised  no 
issue. 

2.  Pleading  <8=»129(1)— AllegatiMis  not  denied  am  admitted. 

Allegations  of  the  complaint,  if  not  denied  by  the  answer,  are  thereby 
admitted. 

3.  Pleading  ^=»125— Denial  of  conclusions  aro  insufBdeot. 

Denials  of  conclusions  of  law  that  there  is  due  to  plaintiff  the  face 
amount  of  the  draft  sued  on  are  ineffective. 

^ss>For  other  cases  tee  same  topio  ft  KBT-NtTMBBR  In  all  Key-Numbered  DIgesta  A  Indexes 


Digitized  by 


Google 


748  184  NEW  YORK  SUPPLBMENT  (Sup.  Ct. 

4.  Bills  and  notes  ^=»452  (3) —Failure  of  eonsideration  no  sdefense  to  actlcm 

on  unconditional  aeceptance. 

Failure  of  consideration  for  tbe  acceptance  of  a  draft,  as  delay  In  de- 
livery of  goods  for  which  the  draft  was  given,  is  no  defense  to  action 
against  the  drawee  on  its  acceptance,  if  the  acceptance  was  uncondi- 
tional. 

5.  Bills  and  notes  <^=^476(2)— In  action  on  acceptance  of  drafts  answer 

pleading  failure  of  eonsideration  is  insufficient,  where  not  pleading  condi- 
tional acceptance. 

In  action  against  drawee  on  accepted  drafts,  answer  setting  up  that 
the  consideration  for  the  acceptance  of  drafts  was  goods  sold  to  the 
drawer,  and  that  such  consideration  failed  because  of  the  plain tifTs  un- 
reasonable delay  in  delivering  the  goods,  was  insufficient,  where  not  alleg- 
ing that  plaintiff  was  a  party  to  any  agreement  whereby  the  drafts  were  to 
be  accepted  conditionally,  or  had  notice  or  knowledge  thereof  before  the 
acceptance  of  such  instruments. 

6.  Bills  and  notes  <&=»476<2)— Failnre  of  consideration  is  affirmative  defense. 

Failure  of  consideration  for  the  acceptance  of  drafts  is  a  defense  of 
an  affirmative  character,  and,  to  be  in  accord  with  and  serve  the  purpose 
of  an  answer,  the  facts  relied  on  must  be  alleged. 

7.  BiOs  and  notes  €=^98— Recital  of  'Value  received^  is  admission  of  consid- 

eration. 

The  recital  of  "value  received"  in  the  body  of  accepted  drafts  constitutes 
an  admission  that  they  were  issued  for  sufficient  consideration. 

8.  Bills  and  notes  ^^'ii — ^Effect  of  acceptance  stated. 

The  acceptance  of  drafts  is  an  acknowledgment  of  the  debt  they  rep- 
resent, and  is  an  absolute  promise  to  pay  them  to  the  person  who  is  or 
shall  become  their  holder. 

Action  by  the  International  Banking  Corporation  against  the  Mor- 
cott  Company,  Incorporated.  On  motion  to  compd  plaintiff  to  ac- 
cept defendant's  answer.     Motion  denied. 

Henry  M.  Payser,  of  New  York  City,  for  the  motion. 
Alexander  &  Green,  of  New  York  City,  opposed. 

GIEGERICH,  J.  [1]  The  decision  of  the  motion  to  compel  the 
plaintiff  to  accept  the  defendant's  answer  was,  pursuant  to  the  memo- 
randum of  November  5,  1920,  deferred  until  it  should  be  deter- 
mined whether  the  answer  raises  any  issue.  I  am  of  the  opinion  that 
the  answer  raises  no  issue.  The  complaint  alleges  that  Cooper  &  Co., 
Limited,  drew  the  five  drafts  or  bills  of  exchange  in  suit  directed  to 
the  defendant,  and  that  thereafter  the  defendant  accepted  and  de- 
livered the  same  to  the  plaintiff.  Copies  of  the  drafts  or  bills  of  ex- 
change are  set  forth  in  the  complaint,  together  with  the  acceptance 
in  writing  thereon,  made  by  the  defendant. 

[2-5]  The  answer  admits,  by  not  denying,  these  allegations  of  the 
complaint.  The  only  denials  it  contains  are  denials  of  conclusions 
of  law,  that  there  is  due  toMhe  plaintiff  the  face  amount  of  the  drafts 
or  bills  of  exchange.  It  also  sets  up,  as  a  separate  and  distinct  de- 
fense, that  the  consideration  for  the  acceptance  of  the  drafts  alleged 
in  the  complaint  was  the  sale  and  delivery  by  Cooper  &  Co.,  Limited, 
of  certain  merchandise  to  the  defendant  within  a  reasonable  time  after 
the  acceptance  of  such  drafts,  said  merchandise  to  be  delivered  in 
bond,  under  the  control  of  the  plaintiff,  and  that,  unless  such  mer- 
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chandise  was  delivered  within  a  reasonable  time  after  the  defendant 
accepted  the  drafts,  the  defendant  was  not  obligated  to  pay  the  same 
when  presented;  tihat  thereafter  Cooper  &  Co.,  Limited,  failed  to 
deliver  said  merchandise  to  the  defendant  within  a  reasonable  time 
after  acceptance  of  said  drafts,  but  did  deliver  the  same  a  long  time 
thereafter,  to  the  plaintiflf  in  bond;  and  that  the  plaintiff  is  in  jhe 
possession  of  said  merchandise^  and  tihat  by  reason  of  the  breach  on  the 
part  of  the  said  Cooper  &  Co.,  Limited,  to  deliver  said  merchandise 
within  a  reasonable  time  after  acceptance  of  said  drafts  to  the  de- 
fendant, the  consideration  for  the  said  drafts  failed. 

It  will  be  seen  from  the  foregoing  allegations  of  the  answer  that 
the  defense  sought  to  be  interposed  is  a  failure  of  consideration  for 
the  drafts  or  bills  of  exchange  in  question.  I  do  not  think  that  the  facts 
pleaded  are  sufficient  to  constitute  such  defense.  It  is  nowhere  al- 
leged in  the  answer,  nor  does  it  appear  by  fair  intendment  from  its 
averments,  that  the  plaintiff  was  a  party  to  any  agreement  whereby 
the  drafts  or  bills  of  exchange  were  to  be  accepted  conditicmally.  For 
aught  that  appears,  such  an  agreement  may  have  been  made  between 
the  defendant  and  Cooper  &  Co.,  Limited,  without  the  pkintifl  be- 
ing a  party  thereto,  or  having  notice  or  knowledge  thereof  before  the 
acceptance  of  such  instruments. 

[8]  Failure  of  consideration  for  the  acceptance  of  the  drafts  or 
bills  of  exchange  is  a  defense  of  an  affirmative  character,  and,  in  or- 
der to  be  in  accord  with  the  function  and  serve  the  purpose  of  an 
answer,  the  facts  relied  on  must  be  alleged  (Abrahamson  v.  Steele, 
176  App.  Div.  865,  163  N.  Y.  Supp.  827),  and,  until  it  is  made  to 
appear  by  sufficient  averments  in  the  answer  that  the  plaintiff  was  a 
party  to  an  agreement  of  the  character  above  mentioned,  or  had  notice 
thereof  before  the  acceptance  of  the  instruments  in  suit,  I  fail  to 
perceive  how  such  defense  is  available  against  the  plaintiff.  As  above 
stated,  copies  of  the  instruments  are  set  forth  in  the  complaint  to- 
gether with  the  defendant's  acceptance  in  writing  thereon  and  these 
recite  on  their  face  that  they  were  issued  for  value  received. 

[7,  8]  The  making  and  delivery  of  such  instruments  are  not  de- 
nied in  the  ans\ver,  and  such  recital  "value  received"  in  the  body 
of  such  instruments  constitutes  an  admission  that  they  were  issued 
for  a  sufficient  consideration  (Owens  v.  Blackburn,  No.  1,  161  App. 
Div.  827,  829,  146  N.  Y,  Supp,  966),  ^nd  the  acceptance  of  the  in- 
struments was  an  acknowledgement  of  the  debt  th^y  represent,  and  is 
an  absolute  promise  to  pay  them  to  the  person  who  is  or  shall  become 
their  holder  (National  Park  Bank  v.  Saitta,  127  App.  Div.  624,  628, 
111  N.  Y.  Supp.  927).  In  this  situation,  the  defendant  cannot,  in 
the  absence^  of  the  essential  averments  above  mentioned,  defend 
on  the  ground  that  the  acceptance  of  the  instruments  was  without 
consideration.  Heuertematte  v,  Morris,  101  N.  Y.  63,  4  N.  E.  1, 
54  Am.  Rep.  657 ;  National  Park  Bank  v.  Saitta,  supra. 

The  motion  should  therefore  be  denied,  with  $10  costs.  Settle 
order  on  notice. 
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EAGER  T.  GRIFFIN  MFG.  CO.  et  aL 

(Supreme  Court,  Appellate  Divlsloii,  Third  Depa^tme^t.    November  18,  1920.) 

Mastor  and  serraoi;  «=»405(4)— Evideiice  as  to  h^mj,  within  CompeDsation 
Law,  held  insufficfent. 

Evidence  held  not  to  show  that  Injury  producing  inguinal  hernia  occur- 
red in  the  course  of  claimant's  employment,  within  Compensation  I/aw. 
John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  Award  of  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol. 
Laws,  c.  67)  by  Harry  Hager,  employe,  opposed  by  the  Griffin  Man- 
ufacturing Company,  employer,  and  the  Travelers'  Insurance  Com- 
pany, insurer.  From  an  award  of  the  State  Industrial  Commission, 
the  employer  and  insurer  appeal.  Award  reversed,  and  claim  dis- 
missed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (Clarence  S.  Zipp,  of  Hart- 
ford, Conn.,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

WOODWARD,  J.  This  is  another  of  the  right  inguinal  hernia 
cases,  in  which  there  is  no  evidence  to  support  the  happening  of  the 
alleged  accident;  The  claimant,  in  his  claim  for  compensation,  de- 
scribes the  alleged  accident  as  follows: 

''lifting  of  sliding  door  from  elevator  leading  to  street  I  felt  a  sting  on  the 
right  side,  but  cUd  not  think  it  serious  until  the  23d  of  December,  and  on  the 
24th  of  December  I  had  to  give  up  and  was  sent  to  the  hospital,  but  am  not 
able  to  do  any  hard  work." 

Subsequently  upon  a  hearing  the  claimant  testified  that  the  accident 
happened  on  the  24th  of  December ;  then  he  modified  this  by  saying 
that  he  thought  the  accident  occurred  two  weeks  before  that,  and 
that  he  was  not  sure  when  the  accident  happened.  The  claimant  appar-* 
ently  had  some  confused  ideas  as  to  the  happening  of  the  accident  and 
did  not  -seem  to  understand  the  necessity  of  fixing  a  date  for  the  ac- 
cident ;  but  he  finally,  after  much  prompting,  concluded  that  the  date 
of  the  accident  was  December  10th,  "because  I  felt  a  sting  there  when 
I  pulled  the  door."  He  says  he  had  no  medical  attention  between  the 
date  of  the  alleged  accident  and  the  24th  of  December ;  that  he  made 
no  examination  of  himself  until  the  24th,  and  that  at  that  time  he  felt 
sore  and  found  a  little  lump,  which  was  largely  increased  on  the  fol- 
lowing morning.  The  claimant  made  a  statement  in  writing,  a  state- 
ment which  he  wrote  himself,  on  the  5th  day  of  January,  1920,  in 
which  he  says : 

"I  do  not  know  exactly  what  was  the  cause  of  this  rupture.  I  could  not 
say  that  lifting  the  elevator  door  on  that  occasion  referred  to  was  the  cause., 
I  did  not  feel  any  iU  effects  from  the  day  I  felt  the  sting  in  my  side  until  De-* 
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cember  23 ;  but  it  is  the  only  cause  to  which  I  can  attribute  it.    I  have  no 
recollection  of  ever  straining  myself  before  or  since  that  time." 

Generally  his  testimony  is  in  harmony  with  this  statement,  except 
that  under  the  leading  questions  propounded  by  the  deputy  commis- 
sioner he  does  suggest  that  he  received  a  strain  in  lifting  the  elevator 
door.  In  answer  to  the  question,  "You  also  tell  us  you  don't  know 
exactly  what  was  the  cause  of  this  rupture?"  the  claimant  at  the 
second  hearing  said,  "I  couldn't  tell  you,  sirs,  unless  ]f.  was  heavy  lift- 
ing." But  when  or  where  he  did  any  heavy  lifting,  other  or  different 
from  that  involved  in  his  everyday  work  of  operating  an  elevator  and 
lifting  the  doors,  is  not  told,  and  there  is  no  medical  or  other  evidence 
to  show  that  the  alleged  lifting  of  the  elevator  doors  could  produce 
hernia. 

The  case  is  not  different  in  principle  from  that  of  Matter  oi  Alperi 
V.  Powers,  223  N.  Y.  97,  119  N.  E.  229,  and  the  award  should  not  be 
permitted  to  stand.  The  fact  that  the  claimant  is  honest,  and  tells 
us  that  he  does  not  know  what  produced  his  hernia,  while  most  com- 
mendable, does  not  justify  a  conclusion  of  fact  that  an  accident  hap- 
pened to  him,  growing  out  of  and  in  the  course  of  his  employment. 

The  award  appealed  from  should  be  reversed.    All  concur. 


(103  App.  Div.  828) 

WILLIE  T.  LUCZKA. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  18,  1920.) 

1.  Highways  ^=>184(1)— AU^gaUon  as  to  driving;  in  an  unlawful  manner 

mast  be  proved,  when  denied. 

Where  plaintiff's  allegation  that  he  was  driving  his  motorcycFe,  which 
collided  with  defendant's  vehicle,  on  the  right-hand  .side  of  the  road  in  a 
proper  and  lawful  manner,  was  denied  by  the  answer,  plaintiff  was  bound 
to  establish  the  fact  as  alleged,  as  the  Judgment  must  stiU  follow  the  alle- 
gations and  proof. 

2.  mghways  ^^183 — Operator  of  motoreyele  with  side  truck  must  show  that 

it  iiad  two  lights^  to  recover  for  Injury. 

Under  Highway  Law,  §  305.  siibd.  1,  requiring  motorcycles  having  a 
passenger  or  other  truck  attached  to  have  two  lamps  in  front  and  one 
on  the  rear,  the  operator  of  such  a  motorcycle  cannot  recover  for  a  colli- 
sion, without  showing  that  he  had  two  lamps  in  front,  especially  where 
he  aUeges  that  he  was  driving  in  a  proper  and  lawful  manner. 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Jonas  E.  Willie  against  Joseph  Luczka.  From  a  judgment 
for  plaintiff  on  the  verdict  of  a  jury,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial  on  the  minutes,  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

George  H.  Smith,  of  Schenectady,  for  appellant. 
James  C.  Cooper,  of  Schenectady,  for  respondent. 
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WOODWARD,  J.  The  plaintiff  in  this  action  received  a  serious 
injury  in  a  collision  between  a  motorcycle,  whfch  he  was  driving,  and 
a  wagon  driven  by  the  defendant,  on  the  9th  day  of  Sq)tember,  1919,  on 
the  Consaul  road,  in  the  outskirts  of  Schenectady,  for  which  a  jury 
has  awarded  him  a  verdict  of  $4,500.  The  defendant  appeals  from  the 
judgment,  and  from  an  order  denying  his  motion  for  a  new  trial  on 
the  minutes. 

The  plaintiff -iestifies  to  the  effect  that  on  the  evening  of  the  9th 
of  September,  tfte  night  being  dark  and  rainy,  he  left  the  residence  of 
his  father-in-law  in  a  motorcycle,  equipped  with  a  side  car  in  which 
his  wife  was  seated,  intending  to  return  to  his  home ;  that  after  travel- 
ing 800  or  900  feet  along  the  Consaul  road,  which  had  a  cinder  track 
about  12  feet  in  width,  he  saw  the  defendant,  near  the  foot  of  a  slight 
grade,  driving  toward  him,  apparently  near  the  center  of  the  cinder 
track.  The  defendant  was  driving  one  horse  attached  to  a  covered 
wagon,  and  the  plaintiff,  who  says  he  was  running  from  15  to  20 
miles  an  hour,  estimates  that  the  defendant  was  about  50  feet  from 
him  when  he  (the  plaintiff)  first  saw  the  defendant.  The  plaintiff 
says  that  he  turned  his  car  to  the  right,  thus  exduding  the  defendant's 
rig  from,  his  vision ;  that,  feeling  his  car  tipping,  he  brought  it  back 
to  the  left;  that  as  he  regained  the  track  he  found  the  defendant's 
horse  opposite  him ;  and  that  his  motorcycle  collided  with  the  defend- 
ant's rear  wheel,  throwing  the  plaintiff's  car  to  the  right  side  of  the 
road,  and  resulting  in  injuries  to  himself  and  wife. 

Passing  over  the  question  of  defendant's  negligence,  and  accepting 
the  plaintiff's  contention  that  the  violation  of  a  duty  imposed  by  stat-» 
ute  is  evidence  of  negligence,  how  can  we  escape  the  conclusion  of  the 
plaintiff's  contributory  negligence?  Section  305,  subd.  1,  of  the  High- 
way Law  (Consol.,Laws,  c.  25),  provides  that  every  motorcycle  operat- 
ed or  driven  upon  the  public  highways  of  this  state  "shall,  during  the 
period  from  one-half  hour  after  sunset  to  one-half  hour  before  sunrise, 
display  one  lighted  lamp  on  the  front  and  one  on  the  rear,  or,  when 
such  motorcycle  is  operated  with  a  passenger  or  other  truck  attached 
to  the  side  or  front,  two  such  lamps  on  the  front  and  one  on  the  rear," 
and  that  the  light  of  the  front  lamp  or  lamps  shall  be  visible  at  least 
200  feet  in  the  direction  in  which  the  motorcycle  is  proceeding. 

[1]  The  complaint  alleges  that  on  the  occasion  in  question  "the 
plaintiff  was  driving  his  said  motorcycle  along  said  road,  on  the  right- 
hand  side  thereof,  in  a  proper  and  lawful  manner."  This  allegation  is 
denied  by  the  answer,  and  the  plaintiff  was  bound  to  establish  the 
fact  as  alleged  in  his  complaint.  It  is  still  the  rule  that  the  judgment 
to  be  rendered  by  any  court  must  be  secundum  allegata  et  probata. 
McNeil  V.  Cobb,  186  App.  Div.  177,  182,  173  N.  Y.  Supp.  865,  and  au- 
thorities  there  cited. 

[2]  The  undisputed  evidence  of  the  plaintiff  is  that  he  was  operating 
a  motorcycle  with  a  side  truck,  in  which  his  wife  was  at  the  time 
riding.  He  testifies  that  his  motorcycle  lamp  would  throw  a  ray  65 
feet  ahead  of  his  car ;  but  he  makes  no  mention  of  two  lamps,  does  not 
at  any  point  testify  to  the  lawful  equipment  of  his  motorcycle  when 
used  with  a  side  truck,  as  this  motorcycle  was  used  at  the  time  of  the 
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accident.  He  has  clearlv  failed  to  establish  the  necessary  fact  that  he 
was  driving  in  "a  proper  and  lawful  manner,"  for  this  could  be  done 
only  in  the  manner  prescribed  by  the  statute.  ^  i 

A  motorcycle  covering  substantially  the  space  of  an  ordinary  four- 
wheeled  car,  with  only  one  light,  is  a  constant  menace  to  those  using  the 
highways,  and  the  Legislature  has  provided  that  in  using  the  side  car 
the  motorcycle  shall  be  equipped  with  two  lights,  and  the  plaintiff  can- 
not be  permitted  to  recover  without  showing  that  he  has  complied 
with  tihe  law.  This  is  especially  true  when  he  alleges  the  operation  of 
the  machine  in  "a  proper  and  lawful  manner,"*  and  then  fails  to  estab- 
lish the  facts,  where  the  complaint  puts  them  in  issue.  The  judgment 
and  order  appealed  from  should  be  reversed. 

Judgment  and  order  reversed  on  the  law  and  facts>  and  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.  The  court  dis- 
approves of  the  finding  that  the  plaintiff  was  free  from  contributory 
negligence.    All  concur. 


In  re  FRIEDLIEB. 
In  re  OOMMONWEAI/CH  SHOE  CO.;  Ihe. 

(Sapreme  Court,  Special  Term,  New  York  County.    November  24,  1920.) 

1.  Corperatione  ^s>614(4)»Petition  for  dissolution  lield  insaffident  to  siiow 

vacancy  in  direetors. 

A  petition  for  dissolution  of  a  corporation,  which  alleged  that  the  cor- 
poration regularly  had  five  directors,  but  that  there  were  only  four  In 
fact  at  the  time,  because  a  former  director  had  sold  his  stock  to  petitioner 
and  withdrawn  from  aU  participation  in  the  company,  and  was  no  longer 
considered  a  director,  without  aUeging  that  such  director  had  resigned,  or 
that  the  directors  of  that  corporation  were  required  to  be  stockholders, 
Hoes  not  show  that  the  person  referred  to  had  ceased  to  be  a  director. 

2.  Corporations  ^=»614(p— Majority  stoddiolder  cannot  petition  for  disso- 

lution without  aiH[^ing  to  directors. 

Under  General  Corporation  Law,  §  171,  requiring  the  directors  to  pre- 
sent a  petition  for  dissolution  of  the  corporation  as  prescribed  in  section 
170,  whenever  directed  to  do  so  by  a  majority  in  interest  of  the  stock- 
holders, a  majority  stockholder  cannot  himself  petition  for  dissolution 
of  the  corporation,  but  should  make  formal  written  demand  on  the  di- 
rectors to  present  such  petition. 

Application  by  Elias  Friedlieb  for  the  dissolution  of  the  Common- 
wealth Shoe  Company,  Incorporated,  a  New  York  corporation.  Ap- 
plication denied,  with  leave  to  renew  upon*  proof  of  additional  facts. 

Loudon  &  Davis,  of  New  York  City,  for  petitioning  directors  and 
stockholders. 
Charles  Frankel,  of  New  York  City,  for  corporation. 

GIEGERICH,  J.  The  petitioner,  Elias  Friedlieb,  who  is  one  of  the 
directors  of  the  corporation,  asks  for  its  dissolution.  One  of  the  other 
directors,  Benny  Emanuele,  joins  in  the  petition. 

[1]  It  is  claimed  by  the  petitioner  Friedlieb,  who  is  the  only  one 
actively  supporting  the  application,  that  although  the  corporation  regu- 
larly has  five  directors,  tfiere  are  at  this  time  only  four  directors  in 

^s»For  other  cases  see  same  topic  ft  KISY-NlJMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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fact,  because,  as  alleged,  a  former  director  sold  out  his  stock  to  the 
petitioner,  Friedlieb,  and  that  he  "has  withdrawn  from  all  participation 
in  the  company  and  neither  considers  himself,  or  is  he  considered  any 
further,  as  a  director."  I  do  not  think  this  statement  enough  to  show 
that  the  person  thus  referred  to  is  no  longer  a  director.  It  is  not  said 
that  he  has  resigned,  nor  is  it  shown  whether  or  not  directors  of  this 
particular  corporation  are  required  to  be  stockholders.  It  may  well  be 
that  he  continues  to  be  a  director,  although  he  has  disposed  of  his  stock. 
I  am  not  overlooking  the  fact  that  certain  proceedings  were  had  at 
the  so-called  "special  meeting  of  stockholders,  directors,  and  officers  of 
the  company"  held  on  October  11,  1920. 

I  am  aware  of  no  authority  in  law  nor  business  practice  for  a  meet- 
ing of  the  character  thus  designated  and,  furthermore,  the  proceedings 
of  the  meeting  were  irregular  and  anomalous  in  the  extreme.  The  at- 
torney for  one  of  the  factions,  who  was  neither  an  officer,  director,  nor 
stockholder,  was  made  chairman  of  the  meeting  and  at  times  cast  the 
deciding  vote  when  there  was  a  tie.  But,  assuming  it  was  shown  that 
there  were  only  four  directors  now  qualified  and  acting,  I  am  by  no 
means  certain  that  such  a  situation  would  bring  the  case  within  the 
provisions  of  section  172  of  the  General  Corporation  Law  (Consol. 
Laws,  c.  23),  which,  kmong  other  things,  applies  to  a  corporation  which 
"has  an  even  number  of  trustees  or  directors."  »  I  think  it  doubtful 
whether  tliat  provision  was  intended  to  apply  to  corporations  which 
happened  to  have  an  even  number  of  directors  at  a  particular  time  by 
reason  of  some  vacancies  on  the  board. 

[2]  Neither  do  I  think  that  the  petitioner  is  entitled  to  maintain  this 
proceeding  as  a  holder  of  the  majority  of  the  stock  of  the  corporation. 
Section  171  provides  for  such  a  situation  in  the  following  words : 

"It  shaU  be  the  duty  of  a  majority  of  the  directors  or  trustees  of  every 
corporation  created  by  or  under  the  laws  of  this  state  to  present  a  petition  as 
prescribed  In  the  last  section  whenever  directed  so  to  do  by  a  majority  in 
interest  of  its  stockholders." 

The  petitioner  should  take  formal  action  under  this  section  and,  to 
avoid  future  dispute,  the  direction  above  referred  to  would  better  be 
in  writing  and  so  served  that  there  can  be  no  room  for  future  contro- 
versy as  to  the  fact  of  such  direction  being  brought  to  the  knowledge 
of  the  various  directors.  If  the  directors  still  refuse  to  act  after 
such  direction,  the  way  will  be  open  to  the  petitioner  to  seek  relief  as 
he  may  be  advised,  whether  by  mandamus  or  otherwise. 

The  petitioner  misconceives  the  decision  made  in  Matter  of  Mc- 
Loughlin,  176  App.  Div.  653,  163  N.  Y.  Supp.  547.  There  the  court 
merely  applied  to  the  case  before  it  the  provision  of  section  172  that 
where  there  is  a  deadlock  between  stockholders  and  one-half  the  stock 
is  held  by  persons  favoring  the  course  of  part  of  the  trustees  or  direc- 
tors and  one-half  owned  by  persons  favoring  the  course  of  the  other 
trustees  or  directors,  the  trustees  or  directors  or  the  stockholders  or 
one  or  more  of  them  may  present  a  petition  as  prescribed  in  section 
170. 

That  situation  does  not  exist  here,  and  that  provision  and  that 
decision  do  not  apply  to  the  facts  here  claimed  by  the  petitioner  to 
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exist.  Here  it  is  claimed  that  a  clear  majority  of  the  stock  is  held  by 
the  petitioner.  One  fact  stands  out  prominently  and  emphatically  from 
the  papers,  and  that  is  that  the  stockholders  and  directors  of  this  cor- 
poration are  hopelessly  in  discord  as  to  the  proper  course  fo  pursue. 
While  I  feel  I  have  no  authority  to  grant  this  application,  I  am  con- 
vinced that  those  who  are  resisting  the  dissolution  of  the  corporation 
are  injuring  their  own  interests.  Unless  one  faction  can  sell  out  to  the 
other,  so  that  the  business  of  the  company  can  be  carried  on  harmoni- 
ously, the  longer  a  dissolution  is  delayed  the  more  the  corporation's 
assets  will  be  wasted,  and  the  less  there  will  remain  for  stockholders. 

The  present  motion  is  therefore  denied,  with  leave  to  renew  upon 
proof  of  additional  facts.    Settle  order  on  notice. 


In  re  MeGIU.ICUDDrS  ESTATE. 

(fSupremc  Court,  Appellate  Division,  Second  Department    November  28, 1920.) 

Executors  and  adtaHnistrators  «p221  (8) —Evidence  held  Insufficient  to  sus- 
tain rojectlwi  of  claim  against  decedents  estate. 

Evidence  held  insufficient  to  sustain  the  surrogate's  decree,  rejecting 
and  disallowing  a  claim  against  a  decedent's  estate,  made  by  bis  partner 
in  the  contracting  business  for  a  share  of  profits  on  certain  jobs ;  defend- 
ant administratrix  having  withheld  proof  by  way  of  decedent's  books  ap- 
parently available  to  her,  and  having  failed  to  account  for  Its  at)sence. 

Appeal  from  Surrogate's  Court,  Rockland  County. 

In  the  matter  of  the  estate  of  Daniel  J.  McGillicuddy,  wherein  a 
claim  was  filed  by  Louis  A.  Cramer.  From  the  portion  of  a  decree 
rejecting  and  disallowing  the  first  item  of  his  claim,  Cramer  ap- 
peals.   Part  of  decree  aopealed  from  reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  KELLY,  JJ. 

Frank  Coniesky,  of  Nyack,  for  appellant. 

John  F.  McFarlane,  of  Nyack  (Oswald  A.  Bauer,  of  Sparkill,  on  the 
brief),  for  respondent. 

MILLS,  J.  The  claim  as  urged  at  the  trial  consisted  of  three 
items,  viz.: 

(a)  For  a  balance  of  $3,631.50,  represented  by  a  certain  written 
instrument  furnished  to  the  claimant  by  the  deceased  on  August 
10,  1913,  as  due  from  him  to  the  claimant  out  of  certain  joint  oper- 
ations of  theirs  as  contractors  under  the  name  of  Mack  Bros. ; 

(b)  For  the  sum  of  $2,000,  loaned  by  the  claimant  to  the  decedent 
on  August  25,  1914j;   and 

(c)  For  a  further  sum  of  $400,  loaned  by  claimant  to  the  decedent. 
By  stipulation  the  parties  agreed  that  the  entire  claim  should  be 

tried  by  the  surrogate  upon  the  final  accounting,  and  that  course 
was  taken.  The  surrogate  took  the  evidence  of  the  parties,  which, 
as  to  the  vital  issue,  was  mostly  confined. to  the.  testimony  of  the 
claimant's  wife.     He  rejected  the  first  item  as  not  proven,  but  al- 
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lowed  the  other  two.  He  wrote  and  filed  a  lengthy  opinion,  in  which 
he  reviewed  the  evidence  and  gave  quite  fuUv  his  reasons  for  re- 
jecting the  first  claim  or  item.  Its  statement  of  the  facts  agreed  sub- 
stantially with  that  made  in  each  brief  submitted  here.  These  facts  are 
the  following: 

In  the  spring  of  1911  the  decedent  and  the  claimant,  who  had 
worked  for  the  decedent  for  several  years  as  foreman  in  his  contract- 
ing business,  entered  into  a  partnership  for  the  doing  of  certain 
contract  work  in  the  said  firm  name,  chiefly  upon  street  improvements. 
Thereafter  they  performed  certain  such  work.  The  claimant  ad- 
mitted that  the  profits  of  all  of  such,  except  those  involved  in  the 
said  first  item,  had  been  settled  and  divided  between  them.  The 
claimant's  wife  testified  that  at  the  claimant's  request  the  decedent,'  on 
or  about  August  10,  1913,  gave  to  the  claimant,  in  her  presence,  a 
statement  of  the  "New  York  work"  in  his  own  handwriting,  which 
was  put  in  evidence  as  Plaintiff's  Exhibit  9,  and  promised  to  pay  later 
on  to  the  claimant  one-half  of  the  balance  shown  thereby.  She  also 
testified  that  he  repeated  that  promise  several  times  later,  urging 
as  a  reason  for  the  delay  that  he  was  temporarily  hard  up.  Decedent 
died  on  July  10,  1915. 

The  administratrix  did  not  produce  at  the  trial  the  books  of  de- 
cedent, showing  that  New  York  business,  or  account  for  her  failure 
to  do  so,  although  they  were  in  the  evidence  traced  to  the  decedent's 
possession.  Two  brothers  of  the  decedent  were  present  at  the  former 
trial,  but  apparently  not  at  this;  at  least,  neither  testified  here.  In- 
deed, the  administratrix  submitted  no  evidence  upon  her  part.  The 
partnership  was  limited  to  certain  particular  contracts,  and  the  de- 
cedent at  the  same  time  was  engaged  upon  other  contract  work  in 
which  the  claimant  had  no  interest.  Afterwards  the  claimant  upon 
other  contracts  acted  for  the  decedent  in  his  old  position  as  fore- 
man. There  are  some  items  in  the  said  statement  as  tp  which  there 
was  no  evidence  that  the  claimant  had  ever  had  any  interest  therein. 

The  surrogate's  opinion,  which  is  very  well  and  clearly  expressed, 
indicates  that  he  rejected  that  first  item  upon  the  following  grounds 
or  reasons,  namely: 

(a)  The  statement  of  August  10,  1913,  does  not  upon  its  face  in- 
dicate that  it  was  a  statemenf  of  account  between  the  parties,  an 
acknowledgment  of  indebtedness  by  decedent  to  claimant;  but,  upon 
the  other  hand,  it  looks  more  like  a  statement  of  the  financial  condi- 
tion of  "Mack  Bros."  with  reference  to  the  New  York  business, 
which,  at  least  up  to  about  that  date,  had  been  conducted  by  the 
decedent  alone,  and  as  to  several  of  the  items  in  the  statement  there 
is  no  proof  that  claimant  was  ever  interested  iij^them. 

(b)  The  sole  evidence  converting  that  statement  into  an  obligation 
of  decedent  is  given  by  the  claimant's  wife,  from  her  recollection 
of  alleged  oral  statements,  by  and  between  her  husband  and  de- 
cedent, made  several  years  before  she  testified.  She  is,  morally,  at 
least,  strongly  interested  in  the  result,  and  therefore  should  be  given 
little  credit. 
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(c)  Claimant,  between  the  giving  of  the  statement  of  August  10^ 
1913,  and  decedent's  death  on  July  10,  1915,  is  not  shown  to  have  ever 
demanded  from  decedent  payment  of  his  alleged  share  of  the  bal- 
ance shown  by  the  statement ;  and 

(d)  It  was  the  general  habit  of  the  parties  to  promptly  settle  for 
eacli  job  when  finished,  and  at  once  divide  the  profits  thereof  be- 
tween them.  Indeed,  the  claimant's  wife  admitted  that  this  was  true 
as  to  every  job  other  than  those  referred  to  in  the  statement. 

These  several  reasons,  at  least  except  the  first,  seem  sustained  by 
the  record  as  time,  and  to  be  cogent  and  weighty.  They  would,  in 
my  judgment,  be  ample  to  sustain  the  decree  appealed  from,  except 
for  the  fact  that  the  defendant,  the  administratrix,  appears  to  have 
withheld  from  the  court  the  decedent's  books,  from  which  the  state- 
ment apparently  was  made,  and  also  other  material  evidence  which 
naturally  would  be  available  to  her.  The  testimony  of  the  claim- 
ant's wife,  if  credited,  was  ample  to  sustain  the  claim,  and  that  testi- 
mony stood  uncontradicted,  when  apparently,  if  it  were  untrue,  ma- 
terial contradiction  was  within  the  power  of  the  defendant.  From 
various  expressions  in  the  opinion  of  the  learned  surrogate,  and  from 
the  general  situation,  it  seems  quite  probable  that,  at  the  trial  held 
in  1918,  he  was  undoubtedly  very  strongly  impressed  and  influenced 
by  the  theory,  then  prevalent  with  trial  judges  and  lawyers,  that 
the  Court  of  Appeals  in  a  considerable  series  of  cases  had  held,  almost 
as  a  rule  of  law,  that  where  a  claim  against  a  decedent's  estate  is 
attempted  to  be  established  in  substantial  part  by  oral  proof,  especially 
of  recollection  of  oral  statements  made  by  the  decedent,  the  evidence 
to  sustain  the  claim  must  be  exceedingly  strong,  clear,  and  convincing ; 
so  much  so  as  practically  to  amount  to  a  demonstration,  to  even  fit 
the  criminal   requirement   of!  "beyond   a   reasonable   doubt." 

Although  perhaps  the  latter  expression  may"  not  be  found  in  any  of 
the  opinions  in  those  cases,  yet  it  seems  but  a  fair  summary  of  their 
result,  or  at  least  of  their  general  trend.  It  may  safely  be  said  that 
during  that  period  in  that  court  capital  convictions  were  there  sus- 
tained upon  evidence  of  less  probative  force  than  was  there  held 
to  be  insufficient  to  sustain  the  allowance  of  such  a  claim.  The  case 
of  Tousey  v.  Hastings,  127  App.  Div.  94,  111  N.  Y.  Supp.  344,  and  194 
N.  Y.  79,  86  N.  E.  831,  may  be  cited  as  being  of  that  general  char- 
acter. In  that  case,  which  had  been  tried  at  the  Westchester  Special 
Term,  with  decision  for  the  plaintiff,  allowing  the  claim,  this  court 
in  effect  held  that  the  leading  witnesses  for  the  defendant,  testify- 
ing to  their  recollections  of  oral  statements  by  the  decedent  made 
some  years  before,  were  to  be  discredited,  because  they  were  entirely 
disinterested,  and  therefore  not  likely  to  remember  with  accuracy  such 
statements,  even  although  the  trial  justice  had  been  convinced  of  the 
truthfulness  of  the  testimony  (127  App.  Div.  97,  111  N.  Y.  Supp.  344) ; 
and  the  Court  of  Appeals  in  its  opinion,  by  implication  at  least,  seem- 
ed to  approve  that  view — certainly  it  did  not  dissent  therefrom. 

However  all  this  may  be,  since  the  trial  of  the  instant  case  in 
December,  1919,  that  court  in  Matter  of  Sherman,  227  N.  Y.  350, 
125  N.  E.  546,  Judge  Crane  writing,  substantially  modified,  if  not 
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recanted,  its  said  position,  or  at  least  modified  materially  our  views 
of  its  holdings  in  that  regard.  Its  opinion  in  that  case,  with  superior 
logic  and  sounder  legal  and  common  sense,  denies  that  there  is  any 
such  rule  of  law,  and  asserts  that  in  such  a  case  the  ordinary  rule  of 
mere  preponderance  of  evidence  still  applies,  although  the  trial  tribunal 
should  weigh  such  evidence  with  especial  care.  In  1918,  a  year  before 
that  latter  decision,  the  surrogate,  in  common  with  trial  judges  gen- 
erally, may  well  have  acted  upon  the  said  theory  previously  gen- 
erally held,  and  therefore  disparaged  the  testimony  of  the  claim- 
ant's wife  far  more  than  the  true  rule,  as  declared  in  that  decision, 
warranted.  From  the  language  of  the  opinion,  and  the  general  situ- 
ation, I  think  that  he  did  so. 

As  far  as  the  printed  record  goes,  I  perceive  no  reason  to  disbelieve 
her,  and  I  think  that,  with  the  defendant  withholding  from  the  trial 
tribunal  proof  apparently  available  to  her,  and  failing  to  account  for  its 
absence,  the  surrogate  might  better  have  credited  the  positive  and  di- 
rectly uncontradicted  testimony  of  the  claimant's  wife.  It  may  be 
noted,  also,  that  the  claimant's  failure  to  press  the  decedent  for  pay- 
ment might  be  considered  well  explained  by  the  testimony  of  the ' 
claimant's  wife  to  the  effect  that  the  decedent  repeatedly  asked  for 
delay  in  making  the  payment  and  promised  to  make  it  later.  I  con- 
clude, therefore,  that  in  the  interest  of  justice  this  court  shoul-^  re- 
verse the  part  of  the  decree  appealed  from,. and  order  a  new  trial 
as  to  the  first  item  or  claim. 

Hence  I  advise  that  the  part  of  the  decree  appealed  from  be  re- 
versed, and  a  new  trial  ordered  in  the  Surrogate's  Court  of  Rock- 
land County  as  to  the  first  claim  or  item,  with  costs  to  abide  the 
event.    All  concur. 


JORDAN  T.  DECORATIVE  CO.  ei  aL 

(Supreme  Court,  AppeUate  Division,  Third  Department.  .  November  18,  1920.) 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Augustus  Jordan  for  compensation  for  injuries  under 
the  Workmen's  Compensation  Law,  opposed  by  the  Decorative  Com- 
pany, employer,  and  the  Travelers'  Insurance  Company,  insurance  car- 
rier. From  an  award  in  favor  of  the  claimant,  the  employer  and  in- 
surance carrier  appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  J  J. 

Benjamin  C.  Loder,  of  New  York  City  (Clarence  S.  Zipp,  of  Hart- 
ford, Conn.,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

PER  CURIAM.    Award  affirmed.    All  concur,  except 

WOODWARD,  J.  (dissenting).  The  State  Industrial  Commission 
has  found  as  conclusions  of  fact  that  on  the  19th  of  April,  1919,  the 
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claimant  was  employed  by  the  Decorative  Company,  of  Saratoga 
Springs ;  that  on  that  day  he  was  working  at  the  employer's  plant,  and 
"while  engaged  in  the  regular  course  of  his  employment,  assisting  a 
fellow  servant  in  moving  a  box  of  clay  which  weighed  about  700 
pounds  from  a  platform  to  a  truck,  and  while  making  an  extraordinary 
effort  to  move  the  same,  he  strained  his  left  side,  and  the  strain  pro« 
duced  a  left  inguinal  hernia,"  etc.  The  claimant  says  nothing  about 
having  made  any  extraordinary  effort  at  ;the  time  of  the  alleged  acci- 
dent. He  says  the  box  he  was  lifting  was  of  the  ordinary  size  and 
weight — mig^t  have  been  a  little  heavier;  that  he  had  lifted  them 
many  times.  On  cross-examination  he  was  asked:  "Did  you  slip,  or 
anything,  when  you  lifted  it?"  And  to  this  he  answered,  '*Yes;"  but 
the  question  obviously  did  not  mean  much  to  this  claimant,  or  to  any 
one  else.  On  his  direct  examination  he  was  asked :  "Now,  what  hap- 
pened when  you  were  lifting  it  from  the  scales  to  the  truck?"  He  an- 
swered: "I  heard  a  snap."  He  was  asked:  "You  heard  a  snap  or 
felt  it?"    And  he  replied:  "Felt  it." 

There  is  no  suggestion  of  anything  out  of  the  ordinary  happening  in 
his  employment.  He  was  doing  the  things  he  had  been  doing  for  a 
month.  He  says  he  did  not  fall ;  and,  while  he  answered  the  vague 
question  on  cross-examination  in  the  affirmative,  it  is  obvious  that  he 
intended  nothing  more  than  to  reiterate  his  previous  testimony  that 
he  heard  or  felt  something  snap  when  he  lifted  on  the  box.  It  seems 
to  us  clear  that  there  is  no  more  of  evidence  of  an  accident  here  than 
there  was  in  Matter  of  Alpert  v.  Powers,  223  N.  Y.  97,  119  N.  E.  229. 

The  alleged  accident  occurred  on  Saturday.  The  claimant  went  to  a 
doctor,  and  was  told  that  he  had  a  rupture,  and  was  advised  to  get  a 
truss.  He  returned  to  work  on  the  following  Monday,  and  remained  at 
work  until  the  8th  day  of  May  following.  Then  he  quit  work  because, 
as  the  commission  finds,  the  truss  which  his  physician  had  suggested 
produced  a  pressure  on  the  arteries  and  veins  in  the  region  of  said 
hernia,  "the  circulation  was  obstructed,  and  as  a  result  varicocele  of 
the  spermatic  cord  developed,  and  the  said  hernia  and  the  resultant 
varicocele  disabled  him  from  May  8,  1919,  to  October  4,  1919,  and  on 
that  day  he  was  still  disabled."  Awards  have  been  made  for  these 
alleged  perid^ds  of  disability,  and  the  case  held  open  for  further  de- 
velopments, and,  as  this  claimant  cut  his  finger  after  two  weeks  of  light 
work  on  a  race  track,  and  refused  to  act  as  a  watchman  at  the  same 
wages  he  had  been  receiving  from  the  race  track  association,  we  may 
fairly  expect  that  there  will  be  developments  as  long  as  there  is  any 
prospect  of  compensation. 

There  is  no  finding  that  the  claimant  was  ever  disabled  for  a  single 
day  by  reason  of  the  hernia  alone.  He  was  injured  on  Saturday  and 
appears  to  have  remained  idle  a  part  of  that  day.  He  came  back 
on  Monday,  the  21st  of  April,  and  remained  at  work  until  the  8th  of 
May.  At  that  time  it  is  claimed  that  the  truss,  an  intervening  cause, 
had  produced  varicocele,  and  that  this,  with  the  hernia,  caused  a  cessa- 
tion of  labor  on  the  part  of  the  claimant  until  the  1st  of  June.  The 
statute  makes  no  provision  for  such  an  alleged  disability.  Injuries  are 
defined  by  the  statute  as  "only  accidental  injuries  arising  out  of  and  in 
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the  course  of  employment  and  such  disease  or  infection  as  may  natural- 
ly and  unavoidably  result  therefrom/'  Workmen's  Compensation  Law 
(Consol.  Laws,  c.  67)' §  3,  subd.  7.  The  doctor  who  attended  the  claim- 
ant testified  that  he  "imagined"  that  the  claimant  had  been  wearing  a 
large  circular  truss  with  considerable  pressure,  and  that  he  had  de- 
veloped a  varicocele  of  the  spermatic  cord,  which  was  not  present  at 
his  examination  of  the  claimant  in  May ;  that  the  cause  of  varicocele 
was  an  obstruction  of  the  circulation  of  the  veins,  due  to  the  pressure 
of  the  truss. 

No  suggestion  is  made  that  this  disease,  or  infection,  or  whatever  it 
may  be,  was  due  to  the  accidental  injury.  It  was  caused  by  an  inter- 
vening force,  probably  by  the  wearing  of  a  truss  improperly  fitted,  and 
which  had  no  relation  to  the  employment  or  to  the  accident,  except  that, 
if  there  had  been  no  hernia,  there  would  have  been  no  truss,  and  no 
opportunity  to  make  an  improper  use  of  the  same.  The  statute  makes 
ample  provision  in  section  13  for  providing  "for  an  injured  employee 
such  medical,  surgical  or  other  attendance  or  treatment,  nurse  and 
hospital  service,  medicines,  crutches  and  apparatus  as  may  be  required 
or  requested  by  the  employees,  during  sixty  days  after  the  injury,"  and 
an  employee  who  expects  compensation  may  not  properly  employ  such 
surgical  apparatus  as  will  tend  to  aggravate  the  injury  and  prolong  the 
period  of  disability.  If  the  claimant  made  an  improper  use  of  a  truss, 
and  this  is  clearly  intimated  by  the  only  testimony  upon  the  question, 
it  is  not  to  be  charged  to  the  employer.  That  is  not  something  happen- 
ing in  the  course  of  employment  and  arising  out  of  it ;  it  is  the  result 
of  the  employee's  own  acts  outside  of  his  employment. 

The  physician  does  not  testify  to  any  disability  on  the  part  of  the 
claimant  at  any  time  due  to  the  alleged  accident.  He  says  even,  in 
reference  to  the  claimant's  condition  at  the  time  of  the  last  hearing, 
that  "it  would  handicap  him  to  a  great  extent" ;  that  he  could  not  do 
heavy  work,  and  the  evidence  seems  to  indicate  that  he  will  not  do  light 
work.  Thousands  of  men  with  hernia  do  work  every  day  in  the  year, 
suffering  more  or  less  of  inconvenience,  but  worldng  nevertheless ;  and 
it  was  never  the  intent  of  the  Workmen's  Compensation  Law  to  im- 
pose upon  industry  the  burden  of  disease  which  was  not  the  direct  and 
proximate  result  of  an  accident  growing  out  of  the  risk*  incident  to 
hazardous  occupations. 

The  award  should  be  reversed, 

KILEY,  J.,  concurs. 
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CHAVIAS  V.  CHAVIAS. 

(Supreme  Court,  Appellate  DlTlBion,  Second  Department.  November  12, 1920.) 

Appeal  from  Trial  Term,  Rockland  County. 

Action  by  Pauline  Chavias  against  Pincus  Chavias.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  BLACKMAR,  JJ. 

I.  Maurice  Wormser,  of  New  York  City  (Milton  C,  Weisman,  of 
New  York  City,  on  the  brief),  for  appellant. 

David  J.  Rosen,  of  New  York  City,  for  respondent. 

PER  CURIAM.   Judgment  affirmed. 

MILLS,  RICH,  and  PUTNAM,  JJ.,  concur. 

BLACKMAR,  J.  I  dissent  from  the  judgment  about  to  be  pro- 
nounced. The  complaint  seeks  to  annul  the  marriage  between  the 
parties  on  the  ground  of  fraud.  It  alleges  in  substance  that  the  de- 
fendant, for  the  purpose  of  inducing  the  plaintiff  to  marry  him,  rep- 
resented to  her  that  he  was  a  normal,  healthy  man,  capable  of  consum- 
mating the  marriage,  "and  that  he  had  and  possessed  the  capabilities 
of  beine  a  vital  factor  in  procfeation" ;  that  the  plaintiff  believed  this, 
and,  relying  thereon,  married  the  defendant;  that  the  representation 
was  false,  and  known  to  defendant  so  to  be;  and  that  he  was  con- 
genitally  unable  to  procreate  children.    The  answer  is  a  denial  only. 

The  evidence  is  uncontradicted,  and  conclusively  established  that, 
for  the  purpose  of  inducing  the  plaintiff  to  marry  him,  the  defendant 
represented  that  Jie  was  capable  of  procreating  children,  that  such 
representation  was  false,  that  he  was  congenitally  sterile,  and  that 
plaintiff,  relying  on  such  representation,  consented  to  marry  him. 

The  finding  of  fact  is  that  there  was  no  false  and  fraudulent  repre- 
sentation, and  it  is  obvious  from  the  findings  and  opinion  of  the  trial 
justice  that  relief  was  denied  to  plaintiff  because  the  defendant  was  not 
guilty  of  an  active  fraud,  in  that  he  did  not  know  that  the  representa- 
tion was  false.  The  real  question  in  the  case  is,  therefore,  whether  an 
innocent  false  representation  which  induced  the  plaintiff  to  marry  is 
a  sufficient  ground  to  annul  the  marriage,  or  whether  no  false  repre- 
sentation is  sufficient  unless  knowingly  made  with  intent  to  deceive. 
In  Gumbiner  v.  Gumbiner,  72  Misc.  Rep.  211,  131  N.  Y.  Supp.  85,  and 
Scott  V.  Shufeldt,  5  Paige,  Ch.  43,  it  is  intimated  that  the  kind  of  fraud 
sufficient  as  the  basis  of  a  decree  annulling  a  marriage  is  an  active 
fraud,  involving  scienter  or  intent  to  deceive.  This  point,  however, 
is  not  expressly  decided,  and  is  rather  an  inference  or  implication 
from  the  wording  of  the  opinions  of  the  two  eminent  judges  who  wrote 
in  those  cases.  As  the  question  is  an  open  one,  it  may  be  considered 
upon  reason. 

The  Domestic  Relations  Law  (Consol.  Laws,  c.  14)  contains  a  pro- 
vision (section  7)  that  a  marriage  is  void  from  the  time  itis  nullity  is 
declared  by  a  court  of  competeilt  jurisdiction,  if  either  of  the  par- 
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ties  thereto,  "consents  to  such  marriage  by  reason  of  force,  duress  or 
fraud."  The  popular  meaning  of  the  word  "fraud"  unquestionably 
includes  corrupt  intent,  and,  if  th©  fraud  is  effected  by  means  of  a 
false  statement,  an  intent  to  deceive  to  the  injury  of  the  party  to  whom 
the  statement  is  made.  If  this  is  the  meaning  of  the  word  "fraud" 
in  the  statute,  then  the  trial  justice  was  correct  in  his  disposition  of  the 
case. 

The  power  to  divorce  persons  competently  married  is  conferred  sole- 
ly liy  statute.  But  the  power  of  a  court  of  equity  to  declare  a  marriage 
void  for  fraud,  or  for  any  ground  that  lies  behind  the  consent  which 
is  the  essence  of  the  marriage  relation,  is  not  conferred  by  statute. 
That  power  rests  on  the  inherent  jurisdiction  of  a  court  of  chancery 
to  set  aside  contracts  because  of  the  absence  of  a  fair  and  free  con- 
sent. With  respect  to  fraud  and  duress,  it  was  first  exercised  in  this 
state  by  Chancellor  Sandford  in  the  case  of  Ferlat  v.  Gojon,  1  Hopk. 
Ch.  478,  14  Am.  Dec.  554.  In  that  case  the  Court  of  Chancery  as- 
sumed jurisdiction,  without  statutory  authority,  to  declare  a  marriage 
void  on  the  ground  of  fraud.  This  power  was  thereafter  recognized 
in  the  Revised  Statutes,  passed  in  1828  (2  Revised  Statutes,  pp.  138- 
142),  and  that  provision  of  the  Revised  Statutes  is  carried  in  substance 
into  our  present  Domestic. Relations  Law  (section  7). 

As  the  jurisdiction  of  the  Court  of  Chancery  existed  before  the 
adoption  of  the  statute  authorizing  the«annulment  of  a  marriage  for 
fraud,  and  as  that  jurisdiction  depended  upon  the  inherent  powers 
of  the  Court  of  Chancery  to  dissolve  a  marriage  for  the  absence  of 
proper  consent  of  the  parties,  I  think  that  the  use  of  the  word  "fraud" 
in  the  statute  does  not  necessarily  limit  the  power  of  the  Court  of 
Chancery  to  an  active  fraud  with  scienter,  but  it  means  such  a  fraud 
as  courts  of  equity  recognize  as  sufficient  for  the  annulment  of  a  civil 
contract. 

In  invoking  a  court  of  equity  to  rescind  or  annul  a  contract  on  the 
ground  of  fraud,  it  is  not  necessary  to  prove  a  malicious  intent,  an 
intent  to  deceive,  or  scienter.  A  false  material  statement,  although  in- 
nocently made,  which  induced  the  contract,  is  sufficient  to  move  a 
Court  of  Chancery  to  decree  its  rescission  or  annulment.  Canadian 
Agency,  Ltd.,  v.  Assets  R.  Co.,  No.  1,  165  App.  Div.  96,  150  N.  Y. 
Supp.  758,  and  cases  there  cited.  A  court  of  equity  has  power,  there- 
fore, to  set  aside  a  contract  for  false  representations  although  inno- 
cently made.  That  being  the  law,  I  cannot  think  that  the  Revised  Stat- 
utes meant  to  limit  the  power  of  a  court  of  equity  to  annul  a  marriage 
for  fraud  to  cases  where  there  was  an  actual  fraud,  involving  moral 
*  delinquency. 

A  primary  purpose  of  the  marriage  relation  is  the  procreation  of 
children.  Certain  members  of  society  are  sterile  and  incapable  of 
procreation.  Both  a  healthy  normal  man  and  a  healthy  normal  woman 
ordinarily  desire  children,  and  it  is  proper,  although  unusual,  for 
either  one,  prior  to  the  marriage,  to  question  the  other  on  this  subject ; 
and  if  a  false  statement  induces  the  contract,  it  is  immaterial  whether 
the  representation  was  consciously  false  or  innocently  made.  A  con- 
tract is  not  annulled  by  a  court  of  equity  to  punish  a  defendant  for 
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fraud,  but  to  relieve  the  plaintiff  from  a  contract  entered  into  in  re- 
liance upon  false  representations.  The  real  basis  of  this  head  of  equi- 
ty jurisdiction  is  relief  to  the  plaintiff  and  not  punishment  to  the  de- 
fendant. In  this  view  of  the  case  the  plaintiff  did  not  receive  justice, 
and  the  judgment  should  be  reversed. 

The  findings  of  fact  state  that  the  plaintiff  voluntarily  cohabited 
with  the  defendant  for  one  year  after  she  had  learned  that  he  was  un- 
able to  procreate  children.  No  such  defense  appears  in  the  answer, 
and  this  finding  should  be  disregarded  as  not  within  the  issues.  ^The 
uncontradicted  evidence  also  establishes  that,  when  plaintiff  was  in- 
formed by  a.physician  that  the  husband  was  sterile,  the  husband  stated 
to  her  that  he  had  been  examined  by  a  more  eminent  physician  and 
pronounced  capable.  That  statement  was  false,  and  it  was  in  reliance 
upon  it  that  the  plaintiff  continued  matrimonial  relations  for  another 
year. 

I  vote  for  a  reversal  of  the  judgment  and  the  granting  of  a  new 
trial. 

JENKS,  P.  J.,  concurs. 


(194  App.  Div.  26) 

VOUSDEN  y.  UNITED  CITIES  REALTY  CORPORATION. 

(Supreme  Conrt,  Appellate  Division,  Second  Department.    November  19, 1920.) 

Landlord  and  tenant  <@=»165(1) — Lessor  not  liable  to  tenant's  servant  for  in- 
juries from  defect  existing  when  lease  was  renewed. 

In  absence  of  public  use  or  public  danger  or  risk  to  adjoining  property, 
a  lessor  was  not  liable  for  injuries  sustained  by  the  lessee's  domestic 
servant  from  collapse  of  the  roof  of  a  storm  shed,  which  was  in  disrepair 
when  the  lessee  took  a  renewal  of  the  lease,  providing  that  repairs  were 
to  be  made  at  her  expense. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Margaret  Vousden  against  the  United  Cities  Realty  Cor- 
poration, owner  of  property  leased  to  be  used  as  a  private  house. 
From  a  judgment  for  plaintiff  for  $642,07,  and  an  order  denying  a 
new  ttial,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  BLACKMAR,  JJ. 

Barnett  Cohen,  of  New  York  City  (Barent  L.  Visscher  and  Frank 
J.  O'Neill,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Julius  S.  Belfer,  of  Brooklyn  (Charles  J.  Belfer,  of  Brooklyn,  on  the 
brief),  for  respondent. 

PUTNAM,  J.  This  appeal  raises  a  question  of  law,  namely,  the 
liability  of  a  lessor  of  private  premises  for  subsequent  personal  in- 
juries from  a  dangerous  condition  of  the  leased  premises  which  had 
existed  at  the  time  of  the  demise. 

Mrs.  Doerle  was  lessee  of  these  entire  premises,  91-93  Boerum 
Place,  over  which  the  defendant  retained  no  control.     She  had  held 
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under  successive  written  leases  expiring  May  1,  1917,  and  subsequent 
years.  The  lease  had  a  covenant  that  all  repairs  were  to  be  at  the 
tenant's  sole  cost  and  expense. 

In  the  rear  of  this  house  was  a  storm  shed,  about  the  size  of  a  tele- 
phone booth,  which  led  into  the  back  yard.  At  the  last  renewal  letting. 
May  1,  1918,  this  shed  was  in  a  collapsed  and  rotten  condition.  About 
June  1,  1918,  plaintiff,  a  domestic  employed  by  Mrs.  Doerle,  while 
going  with  Mrs.  Doerle  through  this  storm  shed,  carrying  a  piece  of 
carpeting,  was  hurt  by  the  roof  falling  upon  both  persons,  for  which 
plaintiff  has  here  recovered. 

I  think  it  is  clear  that  Mrs.  Doerle,  having  accepted  the  renewal 
letting  with  this  rotten  and  shaky  condition  of  the  shed,  could  not 
herself  sue  this  defendant  for  damages  resulting  from  such  defects, 
evea  if  then  amounting  to  a  nuisance.  Robbins  v.  Jones,  15  C.  B. 
(N.  S.)  221 ;  Jaffe  v.  Harteau,  56  N.  Y.  398,  401,  15  Am.  Rep.  438. 
In  Junkermann  v.  Tilyou  Realty  Co.,  213  N.  Y.  404,  108  N.  E.  190, 
L.  R.  A.  191 5F,  700,  Judge  Cardozo  referred  to  this  general  rule,  and 
stated  the  exceptions — such  as  a  building  used  for  the  public,  or  one 
that  was  a  menace  to  the  passer-by,  or  to  adjoining  owners. 

Exceptions  are  familiar  where  the  property  is  intended  for  public 
use,  like  a  wharf  in  New  York  (Swords  v.  Edgar,  59  N.  Y.  35,  17 
Am.  Rep.  295),  or  structures  for  e^Uiibition  games  of  baseball  (Lusk 
V.  Peck,  132  App.  Div.  426,  116  N.  Y.  Supp.  1051,  affirmed  199  N.  Y. 
546,  93  N.  E.  377),  or  where  the  property  is  of  a  "character  dan- 
gerous to  the  public  or  an  adjoining  owner"  (Timlin  v.  S.  O.  Co.,  126 
N.  Y.  at  page  525,  27  N.  E.  at  page  788,  22  Am.  St.  Rep.  845).  In 
such  case  a  member  of  the  public,  or  an  adjoining  owner,  may  bring 
suit.  Barrett  v.  L.  O.  Beach  Imp.  Co.,  174  N.  Y.  310,  314,  66  N.  E. 
968,  61  L.  R.  A.  829.  See  Kelly  v.  Washburn,  178  App.  Div.  664,  165 
N.  Y.  Supp.  891. 

In  the  absence  of  the  element  of  public  use  or  public  danger,  or  risk 
to  adjoining  property,  the  lessor  who  rents  property  then  in  disrepair 
is  bound  merely  on  die  implied  covenant  of  quiet  enjoynuent  (Fifth 
Avenue  Building  Co.  v.  Kernochan,  221  N.  Y.  370,  376,  117  N.  E. 
579),  and  is  not  answerable  in  damages  for  the  defects  of  the  rented 
property  to  the  tenant,  subtenant,  or  to  one,  like  this  plaintiff,  who 
forms  part  of  the  tenant's  family. 

I  therefore  advise  that  the  judgment  be  reversed,  and  the  complaint 
dismissed,  with  costs.    All  concur. 
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PEOPLE  V.  DUNBAR. 

(Supreme  Court,  Appellate  Diylsion,  Fourth  Department.   November  24, 192D.) 

1.  Bigamy  ^=s>l— Voidable  marriage  siqiportB  cooYiction,  in  ease  of  sobse- 

quent  marriage. 

Under  Penal  Law,  g  340,  defining  bigamy,  and  Laws  1896,  c.  272,  §§3, 
4,  defining  void  and  voidable  marriages,  a  marriage  by  one  having  a  wife 
living  who  has  been  absent  for  five  years  Is  voidable  only,  and  will  support 
a  conviction  for  bigamy,  where  a  third  marriage  is  contracted  during  the 
existence  of  such  voidable  marriage. 

2.  Bigamy  <d=»13— Question  whether  first  marriage  was  void  or  voidable  prop- 

erly submitted  to  jury. 

Where  defendant,  on  trial  for  bigamy,  claimed  that  the  first  marriage  al- 
leged was  void  because  a  former  wife  was  living,  but  testified  that  the 
former  wife  had  been  absent  for  more  than  five  years  without  being  heard 
from,  no  error  was  committed  in  submitting  to  tne  jury  the  question 
whether  the  marriage  was  void  or  voidable. 

Appeal  from  Cayuga  County  Court. 

Frank  D.  Dunbar,  alias  Clyde  Edward  Brooks,  alias  Dr.  Wilkinson, 
was  convicted  of  bigamy,  and  he  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

Richard  T.  Anderson,  of  Auburn,  for  appellant. 

Benn  Kenyon,  Dist.  Atty.,  of  Auburn,  for  the  People. 

HUBBS,  J.  The  defendant  was  convicted  of  the  crime  of  bigamy 
under  an  indictment  which  charged  that  on  the  27th  day  of  January, 
1920,  he  married  one  Geraldine  Raleigh  in  the  city  of  Syracuse,  N.  Y., 
while  he  then  had  a  wife  living  by  the  name  of  Effie  May  Seeley, 
whom  he  had  married  on  the  23d  day  of  August,  1906,  at  the  city  of 
Syracuse,  N.  Y.  Upon  the  trial  the  defendant  admitted  that  he  was 
married  by  the  ceremonial  marriages  as  charged  in  the  indictment. 
He  contended,  however,  at  the  trial,  and  now  urges,  that  by  the  mar- 
riage to  Geraldine  Raleigh  on  the  27th  day  of  January,  1920,  he  did  not 
commit  the  crime  of  bigamy,  for  the  reason  that  the  alleged  marriage 
to  Effie  May  Seeley  on  August  23,  1906,  was  null  and  void,  because 
at  the  time  of  that  marriage  he  had  a  wife  living,  whose  name  was 
Leonora  Healy,  to  whom  he  had  been  duly  and  legally  married  on 
November  26,  1897. 

[1]  The  defendant  testified  that  in  1899,  two  years  after  he  entered 
into  the  first  marriage  with  the  Healy  woman,  she  left  him,  and  that  he 
did  not  know  until  the  winter  of  1909  that  she  was  living.  That  was 
four  years  after  his  second  marriage,  the  marriage  to  Effie  May  Seeley. 
He  then  procured  a  decree  of  divorce  from  the  Healy  woman,  the 
one  whom  he  married  in  1897,  and  he  continued  to  live  for  some  time 
thereafter  with  Effie  May  Seeley,  the  second  woman  whom  he  married, 
treating  Iver  as  his  lawful  wife.  Therefore  we  have  squarely  presented 
,  the  question  whether  oi*  not  the  marriage  which  took  place  between 
the  defendant  and  Effie  May  Seeley,  in  1906,  made  Effie  May  Seeley 
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his  wife,  within  the  meaning  of  section  340  of  the  Penal  Law  (Consol. 
Laws,  c.  40),  so  that  his  siAsequent  marriage  on  January  27,  1920,  to 
Geraldine  Raleigh,  made  him  guilty  of  the  crime  of  bigamy. 

Section  340  of  the  Penal  Law  reads  as  follows : 
•  "A  person  who,  having  a  husband  or  \rlfe  living,  marries  another  person,  is 
guifty  of  bigamy  and  Is  punishable  by  imprlsoument  In  a  penitentiary  or  state 
prison  for  not  more  than  five  years." 

The  defendant  contends  that  his  second  marriage  was  void  because, 
at  the  time  it  was  contracted,  his  first  wife  was  living  and  hence  that  no 
charge  of  bigamy  for  a  third  marriage  may  be  founded  upon  the  sec- 
ond. Many  cases  are  cited  by  the  appellant,  stating  the  general  rule 
substantially  as  set  forth  by  Presiding  Justice  McLennan  in  the  case  of 
People  V.  Corbett,  49  App.  Div.  514,  63  N.  Y.  Supp.  460,  where  he  • 
wrote : 

"Cases  might  be  cited,  decided  by  the  highest  court  in  almost  every  state 
of  tiie  Union,  which  hold  that,  where  a  marriage  Is  solemnized  between  the 
parties  who  are  prohibited  from  entering  into  that  relation  by  statnte,  sach 
marriage  is  absolutely  void,  and  that,  If  such  void  marriage  is  followed  by  an- 
other and  subsequent  marriage,  the  void  marriage  cannot  be  made  the  basis 
of  a  conviction  for  bigamy." 

That  the  foregoing  is  a  correct  statement  of  the  general  rule  can- 
not be  questioned  and  it  is  undoubtedly  true  that  at  common  law  said 
second  marriage  would  have  been  absolutely  null  and  void.  At  com- 
mon law  the  remarriage  of  one  having  a  husband  or  wife  actually 
living,  though  unheard  of  for  years  and  believed  to  be  dead,  was  void 
ab  initio.  Price  v.  Price,  124  N.  Y.  589,  596,  27  N.  E.  383,  12  L. 
R.  A.  359.  At  the  time  the  defendant  entered  into  the  marriage  cere- 
mony with  Effie  May  Seeley  it  was  provided  by  section  5  ot  article  1 
of  chapter  48  of  the  General  Laws,  being  chapter  272  of  the  Laws  of 
1896,  as  follows: 

**Void  Marriages — A  marriage  Is  absolutely  void  if  contracted  by  a  person 
whose  husband  or  wife  by  a  former  marriage  is  living,  unless,  either :     •    ♦    ♦ 

"3.  Such  former  husband  or  wife  has  ifbaented  himself  or  herself  for  five 
successive  years  then  last  past  without  being  known  to  such  person  to  be 
living  during  that  time." 

It  is  further  provided  by  section  4  of  the  same  act,  as  follows : 
**Voidable  Marriages — A  marriage  Is  void  from  the  time  Its  nuUlty  is  de- 
clared by  a  court  of  competent  jurisdiction  If  either  party  thereto :    ♦    ♦    ♦ 
'T).  Has  a  husband  or  wife  by  a  former  marriage  living,  and  such  former 
husband  or  wife  has  absented  himself  or  herself  for  Ave  successive  years  then 
last  past  without  being  known  to  such  party  to  be  living  during  that  time." 

It  is  urged  by  the  people,  under  those  provisions  of  the  statute,  that 
the  marriage  between  the  defendant  and  Effie  May  Seeley  was  not  void, 
and  that  the  defendant,  when  he  married  Geraldine  Raleigh,  had  a  wife 
living,  to  wit,  the  said  Effie  May  Seeley. 

While  the  exact  question  here  presented  does  not  seem  to  have  been 
passed  upon  by  the  courts,  it  has  been  held  in  many  cases  that,  where 
a  person  enters  into  a  second  marriage  while  having  a  husband  or  wife . 
by  a  prior  marriage  still  living,  who  has  absented  himself  or  herself 
for  five  successive  years  without  being  known  to  the  party  contracting 
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the  second  marriage  to  be  living  during  that  time,  such  second  mar- 
riage IS  not  void,  and  it  has  been  held  valid  for  many  purposes,  al- 
though it  has  developed  after  such  second  marriage  that  the  first  hus- 
band or  wife  was  still  living.  In  the  case  of  Stokes  v.  Stokes» 
198  N.  Y.  301,- at  page  305,  91  N.  E.-  793,  at  page  794,  Judge  Vann 
wrote : 

"If  she  didr  not  then  know  it  within  the  true  meaning  of  the  statute  and 
she  married  the  second  time  in  the  full  belief,  after  due  observance  of  the  five- 
year  provision,  that  her  first  husband  was  dead,  the  marriage  was  not  void  but 
voidable*  binding  upon  both  parties  thereto  until  action  by  the  court,  and 
their  relation  was  that  of  honorable  marriage,  with  no  stain  on  the  good  name 
of  either  and  no  blight  on  the  status  of  any  child  they  might  have." 

In  Matter  of  Kutter,  79  Misc.  Rep.  74,  139  N.  Y.  Supp.  693,  Surro- 
gate Fowler  said : 

''Such  a  second  marriage  subsists  until  death  or  an  adjudication  avoiding 
it,  and  this  is  so,  even  if  it  transpires  that  the  disappearing  spouse  of  the  prior 
marriage  reappear." 

The  validity  of  such  second  marriage  cannot  be  attacked  collaterally. 
Frank  v.  Carter,  219  N.  Y.  35,  at  page  38,  113  N,  E.  549,  L.  R.  A. 
1917B,  1288. 

In  the  case  of  Price  v.  Price,  124  N.  Y.  589,  at  page  599,  27  N.  E. 
383,  at  page  385,  12  h.  R.  A.  359,  the  court  said: 

"i?he  changes  effected  by  the  Revised  Statutes  in  the  rights  of  parties  en-' 
tering  in  good  faith  ihto  a  marriage  while  one  has  a  living  and  undivorced 
spouse  who  has  been  absent  for  five  years  and  not  known. to  be  living,  are: 
(1)  The  marriage  is  not  void  from  the  beginning,  but  voidable.  (2)  When 
Judicially  annulled,  it  is  only  void  from  the  date  of  the  judgment.  (3)  When 
so  annulled,  the  issue  may  be  adjudged  entitled  to  succeed  to  the  estate  of 
the  parent  who  was  competent  to  marry,  in  the  same  manner  as  legitimate 
children.  (4)  It  has  been  held  that  while  such  a  marriage  remains  un- 
annulled,  the  cohabitation  of  the  parties  is  not  adulterous  (Valleau  v. 
Valleau,  6  Paige,  207)  ;  also  that  the  survivor  is  entitled  to  administration 
(White  V.  Lowe,  1  Red.  376)  ;  and  before  the  passage  of  the  acts  for  the  pro- 
tection of  married  women,  that  the  husband  could  hold  and  transfer  the  per- 
sonal property  of  the  wife  (Cropsey  v.  McKinney,  30  Barb.  47).*' 

Certainly,  under  the  decisions  heretofore  referred  to,  the  marriage 
between  the  defendant  and  Effie  May  Seeley  was  valid  for  the  pur- 
poses referred  to  in  those  cases.  If  it  was  valid  for  those  purposes, 
we  are  unable  to  see  why,  within  the  meaning  of  section  340  of  the 
Penal  Law,  the  defendant  did  not  have  a  wife  living,  to  wit,  said  Effie 
May  Seeley,  at  the  time  when  he  married  Geraldine  Raleigh.  The  law 
in  regard  to  voidable  marriages  is  stated  in  7  Corpus  Juris,  m^der  the 
title  of  Bigamy,  at  page  1159,  section  8,  as  follows: 

*'A  voidable  marriage  will  support  an  indictment  for  bigamy,  inasmuch  as  it 
is  binding,  in  general,  on  the  parties  thereto  until  it  is  set  aside  under  a 
direct  proceeding  instituted  for  that  purpose.  A  prior  marriage,  voidable  for 
the  want  of  legal  age  of  either,  or  of  both  of  the  contracting  parties,  will  sus- 
tain a  conviction  for  bigamy,  unless  such  marriage  has  been  judicially  an- 
nulled because  contracted  under  the  statutory  age  of  consent,  unless  there 
was  a  separation  with  the  consent  of  the  minor  before  attaining  majority,  or 
unless  the  marriage  was  not  confirmed  by  cohabitation  after  arriving  at  the 
age  of  consent" 
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Many  cases  are  cited,  from  diflferent  jurisdictions,  which  sustain  this 
statement. 

[2]  The  learned  county  judge,  in  submitting  the  case  to  the  jury, 
correctly  stated  the  law  upon  3ie  question  of  void  and  voidable  mar- 
riages, and  left  it  to  the  jury  to  determine  on  the  evidence  whether  the 
marriage  between  the  defendant  and  Effie  May  Seeley  was  void  of  void- 
able. We  can  find  no  error  in  that  respect,  and  the  finding  of  the 
jury  was  abundantly  sustained  by  the  evidence  in  the  case.  In  fact, 
there  is  practically  no  dispute  upon  that  question. 

The  counsel  for  the  defendant  has  argued  other  questions  which 
he  insists  constitute  reversible  error.  In  view  of  the  conclusion  which 
this  court  has  reached  upon  thq  principal  defense  offered  by  the  de- 
fendant, those  questions  cease  to  be  matters  of  importance.  As  the 
main  defense  was  that  the  second  marriage  was  void,  and  as  this 
court  has  reached  the  conclusion  that  the  jury  was  justified  in  finding 
it  to  be  valid  upon  the  defendant's  own  evidence,  at  least  for  the  pur- 
pose of  establishing  the  defendant's  guilt  under  the  facts  in  this 
case,  it  is  unnecessary  to  discuss  those  alleged  errors. 

The  judgment  of  conviction  should  be  affirmed.    All  concur. 


(194  App.  Div.  21) 

GAINER  V.  niNES,  Director  General  of  RiJIroads. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.    November  19, 1920.) 

1.  Pleadinir  ^=>327— BiO  of  particulars  is  part  of  pleading,  and  matter  spee- 

ifled  therein  is  pleaded,  wlien  complaint  Justifies  bill. 

Where  the  pleading  in  a  soldier's  action  for  injuries  sustained  on  a 
troop  train  was  broad  enough  to  justify  the  bill  of  particulars,  which 
specified  inadequate  equipment  of  the  car,  the  bill  was  a  part  of  the 
pleadings,  and  exclusion  of  inadequate  equipment  as  not  pleaded  was  er- 
roneous. 

2.  Appeal  and  error  <»=»1056  (3) —Erroneous  exdnslon  of  matter  as  not  plead- 

ed harmless*  when  evidence  Insufficient.  ^ 

In  a  soldier's  action  for  injuries  sustained  on  a  troop  train,  the  refusal 
to  consider  the  inadequate  equipment  of  the  car  as  not  pleaded  was  im- 
material, if  the  evidence  would  not  have  justified  submission  of  such 
matter  to  the  jury. 

3.  Carriers  <d:=>290(l)— Liability  to  soldier  falling  ftnom  box  car  depends  on 

duty  to  furnish  guard. 

The  liability  of  a  carrier  to  a  soldier  falling  from  the  box  car  in  which 
he  was  riding  depends  on  the  duty  of  the  carrier  to  furnish  a  guard  for 
the  door  of  the  car,  which  might  have  prevented  the  accident. 

4.  Railroads  <S=»5H,  New,  vol.  6A  Key-No.  Series — Status  of  soldier,  Injured 

while  transported  on  road  under  federal  control,  held  that  of  passenger. 
In  a  soldier's  action  against  the  Director  General  for  injuries  sustained 
by  falling  from  the  open  door  of  a  box  car,- the  status  of  plaintifiP  and  de- 
fendant may  be  regarded  as  that  of  passenger  and  common  carrier,  so 
far  as  a  motion  to  dismiss  the  complaint  is  concerned,  especially  in 
view  of  Federal  Control  Act  March  21,  1918,  8  10  (U.  S.  C5omp.  St.  1918, 
U.  S.  Comp.  St.  Ann.  Supp.  1919,  S  3115% j),  providing  that  carriers  under 
federal  control  shall  be  subject  to  laws  and  liabilities  of  common  car- 
riers, except  as  inconsistent  with  the  enabling  acts. 

^=»For  other  cases  see  same  topic  &  KBY-NUMBBR  In  aU  Key-Numbered  Digests  &  Indexes 
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5.  Caniers  «»290(1)— Absence  of  barrier  across  door  of  box  ear  no  proof 

of  negligenee. 

In  the  absence  of  any  statute  requiring  a  barrier  across  the  door  of  a 
box  car  in  which  soldiers  were  transported,  or  proof  that  a  barrier  was 
part  of  the  equipment  of  the  car,  its  absence  in  itself  affords  no  proof  of 
negligence. 

6.  Carriers  <d=:>320(  11)— Whether  guards  or  banfer  had  been  used  to  such 

extent  that  carrier  should  have  known  <^  them,  a  Jury  auestion. 

In  a  soldier's  action  for  injuries  sustained  by  falling  from  the  door 
of  a  box  car,  it  was  for  the  jury  to  decide  whether,  as  a  practical  thing, 
guards  or  the  like  had  been  designed  and  put  in  use  to  such  extent  that 
the  carrier  should  have  known  of  them. 

7.  Carriers  ^=>318(3)— Evidenee  held  insufficient  to  show  n^ligenee  in  fall- 

ing to  proride  barrier  for  door  of  box  ear. 

Evidence  held  insufficient  to  show  n^ligence  on  the  part  of  a  carrier 
in  failing  to  provide  a  guard  or  barrier  for  the  door  of  a  box  car  in  which 
soldiers  were  being  transported. 

8.  Carriers  <d=:>290(l)— Not  required  to  foresee  that  soldier  would  stand 

near  door  of  box  ear. 

A  carrier,  transporting  soldiers  In  a  box  car,  was  not  bound  to  foresee 
that  one  of  the  soldiers  would  stand  within  two  feet  of  the  open  door  for 
the  purpose  «f  pointing  out  the  scenery  to  his  companions. 

9.  Negligence  ^=>59 — Unforeseen  injury  not  actionable. 

No  one  is  negligent  for  an  accident  that  he  could  not  be  expected  rea- 
sonably to  foresee. 

Appeal  from  Trial  Term,  Nassau  County. 

Action  by  Adrian  M.  Gainer  against  Walker  D.  Hines,  as  Director 
General  of  Railroads.  From  a  judgment  in  favor  of  defendant,  on 
dismissal  of  the  complaint,  and  from  an  order  granting  defendant's  mo- 
tion to  dismiss  the  complaint,  plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 

bla<:kmar,jj. 

William  S.  Evans,  of  New  York  City  (Edward  E.  Dean,  of  Jamaica, 
on  the  brief),  for  appellant. 

Matthew  J.  Keany,  of  New  York  City  (Joseph  F.  JCeany,  of  New 
York  City,  on  the  brief),  for  respondent. 

JENKS,  P.  J.  The  action  is  for  negligence.  The  plaintiff  was  dis- 
missed at  the  close  of  his  case.  He  was  a  private  soldier  of  the  United 
States  army.  The  defendant  furnished  a  troop  train  for  carriage  of  a 
body  of  between  500  and  600  soldiers.  The  train  included  a  box  car, 
wherein  was  carried  the  plaintiff  and  24  other  soldiers.  There  were  . 
no  end  doors  and  no  windows  in  that  car.  One  of  the  side  doors  was 
open  during  the  journey.  As  plaintiff  was  standing  in  the  car,  he  fell 
out  of  the  opening. 

[1,  2]  Two  matters  of  negligence  were  charged:  (1)  Speed  of  the 
train ;  and  (2)  inadequate  equipment.  The  learned  court  decided  that 
there  was  no  evidence  of  working  of  the  train  whereby  there  was  an 
improper  jerk.  This  was  right.  But  it  refused  to  consider  the  in-  " 
adequate  equipment,  in  absence  of  bar  over  the  opening,  in  that  it  was 
not  pleaded.  This  was  wrong,  because  the  complaint  was  broad  enough 
to  justify  the  bill  of  particulars  which  specified  this  alleged  defect,  and 
the  bill  was  a  part  of  the  pleadings.  Higgins  v.  Erie  Railroad  Co.,  140 
184N.Y.S.— 49 
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App.  Div.  222,  124  N.  Y.  Supp.  1082.  But  this  error  should  not  affect 
the  disposition  of  the  case,  if  the  evidence  would  not  have  justified 
submission  of  this  feature  of  the  case  to  the  juir. 

[3,4]  A  guard  across  the  opening  might  have  impeded  or  have 
prevented  plaintiff's  mishap.  But  liability  depends  upon  the  duty  owed 
by  the  defendant  to  the  plaintiff.  We  may  infer  that  the  train  was  fur- 
nished for  the  troops  only,  and  that  this  transportation  could  not  be 
delayed,  as  for  ordinary  passengers,  when  the  stress  of  traffic  had  sud- 
denly exceeded  the  usual  business,  and  the  common  carrier  had  ex- 
hausted its  normal  resources,  under  the  rule  of  Hutchinson  on  Carriers 
(3d  Ed.)  §  1114;  Burton  v.  West  Jersey  Ferry  Co.,  114  U.  S.  474,  5 
Sup.  Ct.  960,  29  L.  Ed.  215 ;  Gordon  v.  M.  &  L.  R.  R.,  52  N.  H.  596,  13 
Am.  Rep.  97.  But  I  think  that,  so  far.  as  the  motion  to  dismiss  is 
concerned,  the  status  of  plaintiff  and  defendant  may  be  regarded  as 
that  of  passenger  and  common  carrier,  respectively.  Although  the  Ex- 
ecutive, perforce  of  the  act  of  the  Congress  of  August  29,  1916  (U.  S. 
Comp.  St.  §  1974a),  assumed  management  and  control  of  the  transpor- 
tation systems  of  the  country,  it  was  provided,  inter  alia,  that  carriers 
while  under  federal  control  should  be  subject  to  all  laws  and  liabilities 
of  common  carriers,  except  as  inconsistent  with  the  enabling  acts.  Act 
March  21,  1918,  c.  25,  §  10  (U.  S.  Comp.  St.  1918,  U.  S.  Comp.  St. 
Ann.  Supp.  1919,  §  3115%j).  I  am  the  more  moved  to  this  conclusion 
by  Truex  v.  Erie  Railway  Co.,  4  Lans.  198. 

[6,  8]  I  am  not  aware  that  any  statute  prescribed  any  barrier  of 
such  an  opening,  and  therefore  the  absence  thereof  afforded  in  itself  no 
proof  of  negligence.  Before  the  jury  could  have  been  asked  to  con- 
sider the  question  of  equipment,  there  must  be  evidence  that  practical 
men  had  put  up  such  barriers  or  guards  or  chains  in  the  openings  made 
in  box  cars  by  the  drawing  back  of  a  door.  There  is  no  proof  tli^  the 
car  was  defective,  in  that  a  barrier  over  the  openings  made  by  with- 
drawal of  the  side  door  was  part  of  its  equipment.  Before  the  jury 
could  consider  the  absence  of  guard  as  negligence,  it  was  "for  the  jury 
to  decide  upon  evidence"  whether,  as  a  "practical"  thing,  guards  or  the 
like  had  been  designed  and  put  in  use  to  such  an  extent  that  the  defend- 
ant should  have  known  of  them.  Steinweg  v.  Erie  Railway,  43  N.  Y. 
123,  3  Am.  Rep.  673 ;  Fritsch  v.  New  York  &  Queens  Co.  R.  Co.,  93 
App.  Div.  554,  87  N.  Y.  Supp.  942;  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  47  N.  Y.  282-287.  But  the  plaintiff  rested  upon  plea  that 
there  should  have  been  a  guard,  and  insisted  that  the  jury  might  find, 
from  that  plea  and  the  absence  of  any  guard,  a  violation  of  the  duty 
owed  to  the  plaintiff. 

If  the  box  car  was  put  to  an  unusual  use  on  that  occasion,  in  that  it 
carried  so  many  men,  that  use  was  not  within  the  absolute  discretion  of 
the  defendant;  for  the  evidence  indicates  that  the  troops  had  to  be 
transported  at  that  time,  that  such  transportation  included  luggage  and 
equipment  of  the  troops,  that  the  box  car  was  furnished  primarily  and 
legitimately  for  the  latter  purpose,  that  this  detachment  of  25  men  had 
to  go  in  that  car,  if  they  went  with  the  troops,  in  that  the  defendant  had 
furnished  all  cars  then  available,  and  that  thereupon  the  lieutenant  in 
command  had  ordered  the  detachment  into  the  box  caf. 
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[7]  It  may  be  that  the  defendant  should  have  foreseen  that  human 
beings  carried  in  the  car  would  require  an  opening  made  by  some  with- 
drawal of  a  side  door  for  light  and  air ;  but  there  is  no  proof  that  so 
wide  an  opening  was  required,  or  who  opened  the  door  so  as  to  make 
such  an  opening.  Nor  is  the  proof  sufficient,  despite  some  testimony 
that  was  in  the  form  of  conclusions,  that  the  condition  of  the  car  after 
it  had  received  the  equipment  and  the  detachment  should  have  com- 
pelled the  defendant  in  due  care  to  foresee  that  this  plaintiff  or  some 
other  must  stand  within  two  f  e^  of  the  opening,  with  his  hand  placed 
against  the  side  of  the  car. 

[8,  8]  Moreover,  the  plaintiff  admits  that  he  was  engaged  in  pointing 
out  the  scenery  to  his  con:q>anions,  a  fact  that  makes  against  the  infer- 
ence that  his  position  was  necessary.  Certainly  the  defendant  was  not 
bound  to  foresee  the  assiunption  of  such  a  position  for  such  a  purpose. 
None  is  negligent  for  an  accident  that  he  could  not  be  expected  in 
reason  to  foresee.  (Godley  v.  Crandall  &  Godley  Co.,  212  N.  Y.  121, 
105  N.  E.  818,  L.  R.  A.  1915D,  632;  Loftus  v.  Union  Ferry  Co.  of 
Brooklyn,  84  N.  Y.  455,  38  Am.  Rep.  533.  It  was  not  shown  that  any 
other  person  in  the  car  was  required  by  the  circumstance  to  stand  in 
such  dose  proximity  to  the  opening,  or  that  any  other  person  suffered 
mishap.  Moreover,  even  if  die  defendant  in  the  exercise  of  due  care 
should  have  provided  the  additional  equipment  of  a  bar  over  any  open- 
ing made  by  withdrawal  of  a  side  door,  in  view  of  the  extraordinary 
and  compulsory  use  of  this  car,  there  is  no  proof  that  it  could  have 
provided  it  in  the  time  that  intervened  the  entry  of  the  detachment  and 
the  departure  of  the  train,  and  certainly  there  is  no  proof  that  it  could 
have  delayed  the  train  for  that  purpose. 

The  court  rightfully  dismissed  the  plaintiff  upon  the  record,  but  the 
judgment  is  wrong  in  its  provision  that  the  dismissal  was  upon  the 
merits.  The  judgment  should  be  nonsuit  only.  It  is  amended  accord- 
ingly, and,  as  amended,  the  judgment  and  order  are  affirmed,  but  with- 
out costs.   All  concur. 


(193  App.  DIv.  878)  

NOSREP  CORPORA'TION  T.  CLINTON  SfiCUBITIBS  CORPORATION. 

(Snpreme  Court,  AppcUate  Division,  Second  Department.   November  23, 1920.) 

1.  DlgmisMil  and  nonsuit  ^=»5— lis  pendem  ^=»2a— PlaintilT  may  diseootlnue 

and  eaaoel  lis  pendens  without  coots^  unless  substantial  riglits  iiave  In- 
tervened. 

Where  plaintiff  filed  summons,  complaint,  and  lis  pendens  in  an  action 
for  specific  performance,  and,  the  summons  and  complaint  never  being 
served  on  the  corporation  named  as  defendant,  which  answered,  plaintiff 
ez  parte  obtained  an  order  for  discontinuance  and  for  cancellation  of  the 
lis  pendens  without  costs,  the  practice  adopted  by  plaintiff  was  proper ;  it 
being  entitled  as  of  course  to  the  order  of  discontinuance,  unless  sub- 
stantial rights  had  accrued  and  injustice  had  been  done. 

2.  Dismissal  and  niMisuit  <®=»43(2)~Lis  pendens  ^=>2a--Spedal  Term  could 

vacate  ex  parte  order  for  fiscontlnaanee  and  caaeellatlon  of  lis  pendens. 
The  Special  Term  could  vacate  the  order  obtained  by  plaintiff  ex  parte 
for  discontinuance  and  for  cancellation  of  lis  pendens  without  costs. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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3.  Aetidn  <&»64^FIIIik  of  suomaaaBf  eomplaJnl^  and  lU  pendens  did  not  C4»- 

stltute  action  penmng. 

Mere  filing  of  summons,  complaint,  and  lis  pendens  did  not  constitute 
an  action  pending  against  defendant. 

4.  Lis  pendens  <&s=>2(^Defendant  need  not  answer,  to  Iff t  Us  pendens. 

Where  plalntilir  filed  summons,  complaint,  and  lis  pendens  in  its  action 
for  specific  performance,  it  cannot  be  said  that  defendant  must  answer, 
to  lift  the  lis  pendens.  Code  Civ.  Proc.  §§  1670, 1674,  affording  a  remedy  by 
application  to  the  court 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  Nosrep  Corporation  against  the  Clinton  Securities 
Corporation.  From  an  order  vacating  an  order  for  discontinuance 
and  for  cancellation  of  a  lis  pendens,  obtained  by  plaintiff  on  ex 
parte  application,  plaintiff  appeals.  Order  reversed,  and  motion 
denied. 

Argued  before  JENKS,  P.  J.,  and  MII.I.S,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

M.  M.  Leichter,  of  New  York  City,  for  appellant 
James  E.  Smyth,  of  Brooklyn,  for  respondent. 

JENKS,  P.  J.  [1-3]  The  appeal  is  from  an  order  of  the  Special 
Term  that  vacates  an  order  for  discontinuance  and  for  cancellation  of 
a  lis  pendens  without  costs,  obtained  by  the  plaintiff  upon  an  ex  parte 
application.  On  April  21,  1920,  plaintiff  filed  summons,  complaint,  and 
lis  pendens  in  an  action  for  specific  performance.  The  summons  and 
complaint  were  never  served  upon  the  sole  corporation  named  as 
defendant.  Defendant  served  an  answer,  which  was  duly  returned 
forthwith.  On  May  10,  1920,  plaintiff  obtained  the  said  order  upon 
an  affidavit  that  showed  no  service  of  the  summons  and  complaint, 
an  intention  to  abandon  the  remedy  for  specific  performance,  and 
to  seek  relief  by  action  for  recovery  of  the  deposit  paid  on  the  contract 
The  affidavit  also  showed  the  reception  and  return  of  the  answer. 
Thereupon  the  defendant  moved  on  notice,  at  Special  Term  presided 
over  by  another  justice,  for  vacation  of  the  order.  The  court  after 
a  hearing  granted  the  motion. 

The  practice  of  the  plaintiff  was  proper,  and  as  a  rule  the  plain- 
tiff was  entitled  as  of  course  to  the  order  of  discontinuance  without 
costs.  Trow  Printing,  etc.,  Co.  v.  New  York  Bookbinding  Co.,  16 
Civ.  Proc.  R.  at  page  122,  and  cases  cited ;  Milliman's  Law  of  Costs, 
pp.  78  and  79.  That  is,  the  court  had  no  basis  for  the  exercise  of 
discretion  to  deny  the  order,  unless  substantial  rights  had  accrued 
and  injustice  had  been  done.  Matter  of  Petition  of  Butler,  101  N. 
Y.  307,  4  N.  E.  518.  Of  course,  the  Special  Term  could  open  the 
ex  parte  order  (Carleton  v.  Darcy,  75  N.  Y.  375),  and  the  question 
before  it  was  whether  the  order  had  impaired  substantial  rights  or 
had  worked  injustice.  The  contention  of  the  defendant  seems  to  rest 
upon  its  interposed  answer,  and  the  filing  of  the  lis  pendens.  The 
interposition  of  the  answer  at  most  presented  a  question  of  terms. 
But  the  mere  filing  of  the  summons,  complaint,  and  lis  pendens  did 

^=:9Foi  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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not  constitute  an  action  pending  against  the  defendant.  Warner  v. 
Warner,  6  Misc.  Rep.  249,  27  N.  Y.  Supp.  160;  Hart  v.  Hart,  86 
App.  Div.  236,  83  N.  Y.  Supp.  897;  Doerfler  v.  Pottberg,  170  App. 
Div.  578,  156  N.  Y.  Supp.  106,  appeal  dismissed  218  N.  Y.  27,  112 
N.  E.  445. 

But  the  defendant  contends  that  it  had  the  right  to  serve  an 
answer,  on  the  authority  of  Fox  v.  Brooks,  7  Misc.  Rep.  426,  27  N. 
Y.  Supp.  975.  But  Fox  named  two  defendants,  of  whom  one  was 
served  with  the  summons  and  complaint,  and  the  court"  points  out 
that  the  action  was  on  a  joint  liability  and  the  notice  of  appearance 
was  served  and  accepted  for  both  defendants.  So  in  the  case  cited 
as  authority  by  the  court  in  Fox  v.  Brooks,  supra,  namely,  Higgins 
V.  Rockwell,  2  Duer,  652,  Higgins  sued  Rockwell  and  Freeman, 
against  whom  personally  judgment  was  prayed,  and  Rockwell  only 
was  not  served  with  the  summons,  but  both  defendants  appeared  and 
united  in  an  answer.    But  in  the  case  at  bar  there  is  but  one  defendant. 

It  remains  to  consider  the  filing  of  the  lis  pendens.  The  defend- 
ant does  not  specify  any  particular  injury  therefrom.  But  I  will 
concede  the  normal  effect  thereof  was  to  destroy  the  ability  of  the 
defendant  to  sell,  mortgage,  and  to  some  extent  lease  his  property, 
as  was  said  in  a  case  not  cited  by  counsel.  Duer  v.  Fox,  27  Misc. 
Rep.  676,  59  N.  Y.  Supp.  426.  In  Duer  v.  Fox,  supra,  the  Special 
Term  compelled  the  plaintiff  to  accept  an  answer,  although  no  sum- 
mons had  been  served,  on  the  ground  that  a  defendant  may  volun- 
tarily appear  for  the  purpose  -of  protecting  himself  and  his  interests, 
and  cites  as  an  instance  for  like  practice  the  issue  of  a  writ  of 
replevin  and  a  taking  thereunder.  But  \he  decision  rests  upon  the 
proposition  that  the  defendant  was  entitled  to  as  speedy  a  trial  as 
was  possible,  and  to  tliat  end  the  defendant  was'  entitled  to  make 
prompt  appearance  and  serve  an  answer.  But  the  reason  of  that 
case  does  not  exist  in  the  case  at  bar,  for  the  plaintiff  here  had 
sought  and  obtained  an  order  that  discontinued  the  action  and  lifted 
the  lis  pendens.    What  more  could  a  trial  effect — ^and  at  a  later  period  ? 

[4]  It  cannot  be  said  that  the  defendant  must  answer  to  lift  the 
lis  pendens,  for  the  Code  of  Civil  Procedure  afforded  a  remedy  (sec- 
tions 1670,  1674). 

We  think  that  the  order  must  be  reversed,  but  without  costs,  and 
the  motion  denied,  without  costs.    All  concur. 
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TASSILAKIS  V.  FAIRFAX  HOTEL  CO.,  Inc^  ei  ai. 

(Supreme  Ck>nrt»  Appellate  Division,  Third  Department.    November  18,  1020.) 

1.  Master  and  servant  ^=»416— ADsnomer  of  deceased  employee  in  compensa- 

tion award  requires  correction. 

Brror  of  the  State  Industrial  Commission  in  misnaming  the  employee 
as  Joseph,  instead  of  James,  where  award  In  lump  sum  is  made  to  his 
widow,  is  sufficiently  serious  to  require  correction. 

2.  Master  and  servant  ^»405(5) — ^Dependency,  within  Compensation  Law, 

must  be  proved  by  l^gal  evidence. 

Workmen's  Compensation  Law,  9  68,  providing  the  State  Industtlai 
Commission  shall  not  be  bound  by  common-law  or  statutory  rules  of  evi- 
dc^nce,  did  not  dispense  with  the  necessity  for  a  residuum  of  legal  evidence, 
and  an  award  can  be  based  on  nothing  else,  a  principle  or  requirement 
which  appUes  to  questions  of  dependency  and  relationship. 
8.  Master  and  servant  <d=»405  (5) —Evidence  insolBdent  to  establish  dependen- 
cy and  relationship  of  alien  daimants  under  Compensation  Law. 

Unvc^rified  certificate,  purporting  to  have  been  signed  by  president  of  a 
community  in  Greece,  and  statement  of  claimed  widow  of  the  deceased 
employee  that  she  was  his  wife,  held  not  competent  evidence  that  the 
individuals  in  whose  favor  a  lump  sum  award  was  made  by  the  State 
Industrial  Commission  were  the  widow  and  children  of  the  deceased  em- 
ployee, so  that  the  award  could  not  stand  without  compliance  with  Work- 
men's Compensation  Law,  $  72,  providing  for  the  taking  of  depositions; 
the  widow  and  children,  if  such,  being  resident  in  Greece. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Maruyo  Vassilakis  for  compensation 
under  the  Workmen's  Compensation  Law  for  death  of  James  Vas- 
silakis, employee,  opposed  by  the  Fairfax  Hotel  Company,  Incorpo- 
rated, employer,  and  the  Zurich  General  Accident  &  Liability  Insurance 
Company,  Limited,  insurance  carrier.  From  an  award  to  claimant, 
the  employer  and  insurance  carrier  appeal.  Award  reversed,  and  mat- 
ter remitted  to  the  Commission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Philip  J.  O'Brien,  of  New  York  City  (John  N.  Cariisle,  of  Albany, 
of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents. 

COCHRANE,  J.  [1]  James  Vassilakis,  the  deceased  employee,  left 
him  surviving,  as  is  claimed,  a  widow  and  minor  children  residing  in 
Ververato,  in  the  island  of  Chios,  Greece.  The  commission  has  made 
an  award  to  the  widow  and  children  of  "Joseph"  Vassilakis,  and 
has  commuted  the  award  to  a  lump  sum  of  $3,811.92,  and  directed 
payment  of  the  same  to  the  widow  of  "Joseph"  Vassilakis.  The  error 
in  the  name  would  be  sufficiently  serious  to  require  correction,  but 
there  is  another  objection  which  requires  a  reversal  of  the  award. 

[2]  It  has  been  repeatedly  held  that  an  award  must  be  based  on 
legal  evidence.    Section  68  of  the  Workmen's  Compensation  Law  (Con- 
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sol.  Laws,  c.  67),  providing  that  the  commission  shall  not  be  bound  by 
common-law  or  statutory  rules  of  evidence,  does  not  dispense  with 
the  necessity  for  a  residuum. of  legal  evidence.  However  much  the 
commission,  in  making  their  investigation,  may  depart  from  the  es- 
tablished rules  of  evidence  or  procedure,  there  must  be  found  some 
evidence  recognized  as  legal  before  an  award  can  be  made.  Hearsay 
evidence  and  unauthenticated  documentary  evidence  may  be  used  to 
satisfy  the  conscience  of  the  commission,  in  connection  with  legal  evi- 
dence ;  but  it  is  the  latter  on  which  an  award  must  ultimately  be  sus- 
tained. Matter  of  Belcher  v.  Carthage  Machine  Co.,  224  N.  Y. 
326,  120  N.  E.  735 ;  Matter  of  Carroll  v.  Knickerbocker  Ice  Co.,  218 
N.  Y.  435,  173  N.  E.  507,  Ann.  Cas.  1918B,  540;  Matter  of  Eldridge 
V.  Endicott,  Johnson  &  Co.,  228  N.  Y.  21,  126  N.  E.  254;  Matter  of 
Minerly  v.  Kingsbury  Construction  Co.,  191  App.  Div.  618,  181  N. 
Y.  Supp.  901 ;  Matter  of  White  v.  American  Society  for  Prevention 
of  Cruelty  to  Animals,  191  App.  Div.  6,  1^  N.  Y.  Supp.  867.  The 
foregoing  principles  apply  to  questions  of  dependency  and  relationship. 
Matter  of  Bonnano  v.  Metz  Brothers  Co.,  188  App.  Div.  380,  177  N. 
Y.  Supp.  51 ;  Matter  of  Prof  eta  v.  Retsof  Mining  Co.,  188  App.  Div. 
383,  177  N.  Y.  Supp.  60;  Matter  of  Pifumer  v.  Rheinstein  &  Haas, 
Inc.,  187  App.  Div.  821,  175  N.  Y.  Supp.  848.  The  cases  of  Matter 
of  Moran  v.  Rodgers.  &  Hagerty,  Inc.,  180  App.  Div.  82^,  168  N.  Y. 
Supp.  410,  and  Matter  of  Hansen  v.  Flinn-O'Rourke  Co.,  Inc.,  192 
App.  Div.  878,  183  N.  Y.  Supp.  213,  do  not  oppose,  but  confirm,  the 
foregoing  views,  inasmuch  as  there  was  in  those  cases  Jegal  evidence 
of  the  facts  under  consideration,  and  the  documentary  evidence  which 
w^as  attacked  was  merely  corroborative  of  such  legal  evidence. 

[3]  There  is  presented  to  us  no  competent  evidence  that  the  in- 
dividuals in  whose  favor  this  award  has  been  made  are  the  widow  and 
children  of  James  Vassilakis.  No  witness  was  sworn  before  the  com- 
mission. There  was  presented  to  the  commission  an  unverified  certif- 
icate, purporting  to  have  been  signed  by  the  president  of  the  community 
of  Ververato,  that  "Demetrios  Nicholas  Vassilakis"  left  as  his  wife 
and  children  the  individuals  for  whose  benefit  an  award  has  been 
made  herein;  but  the  signature  of  the  president  of  the  community  is 
in  no  way  authenticated,  except  by  some  individual  whose  authority 
to  do  so  is  unknown.  There  was  also  presented  a  statement  of  the 
widow  that  she  is  the  wife  of  "Jsunts  (Demetrios)  Vassilakis,"  and 
giving  the  names  of  their  children ;  but  this  statement  is  not  verified, 
and  is  not  even  signed  in  any  manner  recognized  by  the  laws  of  this 
state.  There  was  also  submitted  the  marriage  certificate,  signed  by 
the  priest  who  performed  the  marriage  ceremony,  and  certificates  of 
baptism  of  the  children,  signed  by  the  priest  and  godparents.  But 
none  of  these  latter  certificates  are  verified,  or  purport  to  be  authenti- 
cated, in  any  manner  whatever. 

The  foregoing  documents  may  constitute  evidence  in  Greece,  but  no 
one  will  contend  that  they  possess  that  dignity  in  New  York.  There 
should  be  no  great  difficulty  in  establishing  by  competent  evidence  the 
simple  facts  required  in  this  case;  in  fact,  less  difficulty  than  must 
have  been  experienced  in  collecting  the  cumbersome  documents  submit- 
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ted  herein.  Section  72  of  the  act  provides  for  the  taking  of  deposi- 
tions, and  two  or  three  questions  properly  directed  to  the  widow  would 
doubtless  procure  all  the  necessary  information.  No  one  better  than 
she  can  tell  the  commission  that  she  was  the  wife  of  the  deceased  and 
the  natnes  and  ages  of  their  children.  The  method  of  procuring  such 
evidence  is  clearly  defined,  ;and  it  is  not  unreasonable  that  the  facts 
should  be  properly  established. 

The  award  should  be  reversed,  and  the  matter  remitted  to  the 
commission.    All  concur,  except 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  commission,  as 
the  result  of  a  clerical  error,  has  given  the  name  of  the  employee  as 
Joseph.  This  mistake  may  be  disregarded  or  corrected,  under  sec- 
tions 721  and  1317  of  the  Code  of  Civil  Procedure.  It  does  not  call 
for  the  reversal  of  the  award  or  sending  of  the  case  back  to  the  com- 
mission. 

I  cannot  agree  that  section  72  of  the  Workmen's  Compensation  Law 
requires  that  the  evidence  of  foreign  witnesses  be  taken  by  deposition. 
It  provides : 

"The  commission  may  cause  depositions  of  witnesses  residing  within  or 
without  the  state  to  be  taken  in  the  manner  prescribed  by  law  for  like  dep- 
ositions in  c#ll  actions  in  the  Supreme  Ooort" 

The  section  relates  to  all  witnesses.  If  it  were  mandatory,  probably 
most  of  the  .awards  by  the  commission  have  been  unauthorized,  as 
they  proceed  upon  the  evidence,  affidavits,  and  statements  received  by 
the  commission,  in  open  session.  The  section  is  clearly  permissive,  and 
not  mandatory,  and  we  have  so  held  in  Moran  v.  Rodgers  &  Hagerty, 
Inc.,  180  App.  Div.  821,  168  N.  Y.  Supp.  410. 

Neither  can  I  agree  that  documents  cannot  be  used  by  the  com- 
mission as  a  basis  of  an  award,  unless  they  are  authenticated  in  the 
manner  required  by  the  Code  of  Civil  Procedure  to  entitle  them  to  be 
used  in  court  on  the  trial  of  a  common-law  action.  Section  68  ex- 
pressly provides  to  the  contrary.    It  says  that — 

<*The  commission  •  •  •  shaU  not  be  bound  by  common-law  or  statu- 
tory rules  of  evidence  or  by  technical  or  formal  rules  of  procedure,  except  as 
provided  by  this  chapter,  but  may  make  such  investigation  or  inquiry  or  con- 
duct such  hearings  in  such  manner  as  to  ascertain  the  substantial  rights  of 
the  parties." 

By  subdivision  2  of  section  67  the  commission  may  make  rules  pro- 
viding for — 

"the  nature  and  extent  of  the  proofs  and  evidence,  and  the  method  of  taking 
and  furnishing  the  same,  to  establish  the  right  to  compensation." 

The  commission  in  this  case  followed  its  usual  practice.  If  the 
case  must  be  proved  by  legal  evidence,  and  the  informal  evidence 
contemplated  by  this  section  is  only  admissible  as  to  facts  otherwise 
proved,  it  has  no  force,  because  the  award  cannot  be  questioned  upon 
the  facts,  if  there  is  any  evidence  to  sustain  it,  and  if  that  evidence 
must  be  common-law  evidence,  then  it  is  useless  to  put  in  other  evidence 
merely  cumulative,  as  contemplated  by  this  section.  If  it  means  any- 
thing, it  means  that  this  commission  is  to  proceed  in  an  informal  man- 
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ner  and  ascertain  the  facts  in  its  own  way,  and  that  in  so  proceedkig^ 
It  need  not  regard  the  technical  rules  of  evidence.    The  cases  jelied 
upon  in  the  prevailing  opinion  establish  that  the  unconfirmed  statements 
by  the  injured  party,  not  in  accord  with  the  known  facts  of  the  case, 
are  not  sufficient  to  sustain  an  award. 

Here  it  was  fully  established,  outside  of  the  depositions,  that  the 
dependents  upon  the  deceased  were  entitled  to  compensation.  These 
proceedings  are  conducted  in  an  informal  way ;  the  claimant  is  usually 
without  counsel,  and  it  is  evidently  the  intent  of  the  act  that  the 
proceedings  shall  be  so  simple  and  informal  that  it  is  not  necessary  to 
incur  the  expense  of  coimsel.  The  only  question  raised  here  is  that 
there  is  no  legal  evidence  that  the  claimants  are  the  widow^  and  minor 
children  of  the  deceased.  Many  certificates  and  documents  were  put 
in  evidence  to  establish  those  facts,  and  if*  the  certificates  are  not  re- 
quired to  be  authenticated  as  technically  prescribed  by  the  Code  for 
admission  in  evidence  in  an  action,  they  establish  beyond  controversy 
the  needed  facts.  No  person  can  doubt,  after  reading  them,  that  the 
parties  are  entitled  to  the  compensation.  To  refuse  to  receive  them 
as  evidence  is  sacrificing  substance  to  form  and  technicality,  which 
the  section  we  have  referred  to  prohibits.     ..  • 

Appellant  employer,  in  its  report,  certifies  that  the  deceased  was  a 
married  man,  and  that  it  is  informed  that  the  widow  and  children  live 
in  Greece,  leaving  only  the  identity  of  the  widow  and  the  names  and 
ages  of  the  children  to  be  established.  The  question  of  dependency  is* 
not  involved.  The  power  of  attorney  upon  which  the  claim  was  made 
states  the  relationship,  and  was  executed  before  a  notary  public,  who 
called  in  two  disinterested  witnesses  who  knew  the  family;  he  also 
knew  it.  His  certificate  is  signed  by  the  witnesses  and  by  the  notary 
with  his  official  seal.  She,  having  declared  her  illiteracy,  did  not  sign ; 
but  evidently  the  witnesses  were  used  to  take  the  place  of  her  signa- 
ture. The  president  of  the  court  of  first  instance  authenticated  under 
his  seal  and  the  signature  of  the  notary ;  the  governor  of  Chios,  under 
his  seal,  certified  to  the  signature  of  the  president,  and  the  vice  consul, 
who  apparently  was  acting  in  behalf  of  the  United  States,  certified  to 
the  signature  of  Ae  Governor.  A  certificate  from  the  matriculation 
book  of  the  community  of  Ververato,  in  the  department  of  Chios,  cer- 
tified under  the  hand  and  seal  of  the  president  of  the  community,  cer- 
tifies to  the  birth  and  death  of  the  deceased,  the  identity  of  the  widow, 
and  the  names  and  ages  of  the  children.  The  certificate  is  also  cer- 
tified by  the  pastor,  under  his  seal  of  office;  the  genuineness  of  the 
president's  signature  being  certified  by  the  prefect  under  his  seal  of 
office. 

The  affidavit  of  the  widow  is  in  due  form,  and  declares  that  she 
solemnly  swears  to  its  contents,  which  show  that  she  is  the  widow  and 
the  names  and  ages  of  the  children.  She  signs  with  a  finger  mark,  be- 
ing illiterate ;  but  the  affidavit  is  sealed  and  delivered  in  the  presence 
of  the  president  of  the  community  of  Ververato.  Attached  to  it  is  the 
certificate  of  the  English  vice  consul,  charged  with  the  United  States 
interests,  which,  instead  of  saying  that  she  swears  to  it,  says  that 
she  acknowledged  that  she  **executed  the  same."    If  this  certificate 
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had  said  that  she  swore  to  it  before  hitn,  there  would  be  no  question 
as  to  its  being  legal  proof  as  to  the  facts  stated.  I  think,  when  he 
certifies  that  she  executed  it,  and  the  paper  shows  that  it  is  an  affidavit, 
that  the  inference,  before  this  commission  at  least,  is  fairly  admissible 
that  she  swore  to  it.  The  certificates  as  to  the  birth  of  the  widow, 
the  deceased,  and  their  children,  with  their  ages,  and  the  marriage 
certificate  by  the  priest  who  officiated,  are  shown,  and  carry  con- 
viction, although  they  would  not  be  admissible  in  a  court  of  justice, 
because  not  technically  authenticated  as  required  by  the  Code  of  Civil 
Procedure.    They  cannot  be  fictitious. 

The  commission  is  not  the  only  body  which  may  proceed  without 
formal  evidence;  the  various  assessing  bodies  and  various  boards 
transacting  business  of  the  utmost  importance  throughout  the  state 
proceed  upon  information  not  gained  according  to  legal  rules,  but 
upon  facts  which  have  been  satisfactorily  established.  Each  case  cited 
in  the  prevailing  opinion  must  be  read  with  reference  to  its  particular 
facts.  Each  decision  is  controlling  only  on  the  actual  point  decided. 
In  Bonnano  v.  Metz  Brothers  Co.,  188  App.  Div.  380,  177  N.  Y.  Supp. 
51,  it  was  necessary  to  show  that  the  parents  in  a  foreign  country  had 
been  supported  either  wfioUy  or  in  part  for  the  period  of  one  year 
prior  to  the  date  of  the  accident  by  a  15  year  old  boy.  We  held  that 
the  facts  stated  in  the  depositions  did  not  warrant  the  conclusion  that 
thev  were  dependents.  We  commented  on  the  manner  m  which  the 
certificates  were  authenticated,  and  suggested  the  proper  way  to  fur- 
nish evidence,  meaning  undoubtedly  with  reference  to  such  an  extreme 
case  as  we  were  considering.  The  decision  rested  principally,  how- 
ever, upon  the  want  of  proper  allegations  of  fact  in  the  documents. 

Here  the  statements  in  the  documents  are  absolutely  convincing 
and  are  not  subject  to  criticism,  and  none  of  the  cases  cited  compel 
or  permit  us  to  affirmatively  repeal  a  statute  or  to  treat  it  as  of  no 
force.  We  are  required  by  all  rules  of  practice,  even  in  civil  practice, 
to  disregard  technical  errors  which  do  not  affect  the  real  merits. 
The  commission  could  not  have  made  any  decision  other  than  the  one 
under  review. 

I  favor  its  affirmance. 


(103  App.  Div.  874) 

In  n  COWLBS  REALTY  00. 

COWLES  V.  COWLES  el  aL 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department   November  23, 1020.) 

1.  Corporations  <^=»610(5) — ^Petition  for  volontary  dissolution,  misstating  at- 
titude of  nonpetitioning  stocldMrfder8»  insuffident. 

Where  petition  of  majority  of  directors  for  voluntary  dissolution,  un- 
der General  Oorporation  Law,  §{  170,  174,  stated  that  director  who  had 
not  Joined  the  petition,  but  who  owned  one-third  of  the  stock,  had  stated 
that  she  was  In  favor  of  dissolution,  order  of  dissolution  will  be  vacated, 
though  such  director  had  urged  dissolution  six  months  prior  to  petition, 
where  she  was  opposed  thereto  at  time  of  petition ;   petition  having  led 
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court  to  think  that  such  director  was  desirous  of  dissolntioii  at  time  of 
petition. 

2.  Corporalions  ^»610(l)-^Miiiorit3r  stockholders*  interests  considered  on 

question  of  Toluntary  dissolution. 

The  interests  of  minority  stockholders  are  entitled  to  be  considered  on 
question  of  voluntary  dissolution. 

3.  Corporaiions  ^»610(5)— Stockholdet's  failure  to  appear  held  not  to  estop 

him  from  moving  to  vacate  order  of  dissolution. 

Stockholder,  by  failing  to  appear  before  referee  to  contest  merits  of 
petition  for  voluntary  dissolution  of  corporation,  under  General  Corpora- 
tion Law,  {(  170,  174,  was  not  estopped  from  moving  to  vacate  order  of 
dissolution  on  ground  that  petition  in  which  she  had  not  Joined  mis- 
represented her  attitude  toward  dissoludon. 

4.  Cocporations  ^^61(^(5) ^4>n  mttion  to  vacate  dissoiution,  stockholder's  atti- 

tude toward  it  not  presumed  to  have  continued  for  six  mooiiis. 

On  stockholder's  motion  to  vacate  order  of  dissolution  on  ground  that 
petition,  stating  that  she  'liad  stated"  to  petitioners  that  she  desired  disso- 
lution, misrepresented  her  attitude  toward  dissolution  at  time  of  peti- 
tion, in  that  at  such  time  she  was  opposed  to  dissolution,  her  attitude 
toward  dissolution  six  months  prior  thereto  will  not  be  presumed  to  have 
continued  to  time  of  petition,  where  during  such  time  she  had  rejected 
proposal  for  dissolution  made  by  other  stockholders. 

Appeal  from  Special  Term,  Westchester  County. 

In  the  matter  of  the  application  of  the  Cowles  Realty  Company  a 
corporation,  for  voluntary  dissolution.  On  motion  of  Matilda  P. 
Cowles  to  vacate  order  dissolving  corporation,  opposed  by  Justus 
A.  B.  Cowles  and  another.  From  an  order  denying  the  motion,  Ma- 
tilda P.  Cowles  appeals.    Reversed,  and  motion  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS.  RICH.  PUTNAM,  and 
BLACKMAR,  JJ. 

Montgomery  Hare,  of  New  York  City  (Ralph  O.  L.  Fay,  of  New 
York  City,  on  the  brief),  for  appellant. 

Garrard  Glenn,  of  New  York 'City  (William  B.  Walsh,  of  New 
York  City,  on  the  brief),  for  respondents. 

JENKS,  P.  J.  The  appeal  is  from  an  order  of  the  Special  Term 
that  denies  a  motion  to  vacate  an  order  made  on  July  22,  1920,  in 
proceedings  under  the  General  Corporation  Law  (Consol.  Laws,  c. 
23)  for  voluntary  dissolution  of  a  corporation.  The  full  board  of  di- 
rectors consists  of  three  persons,  equal  owners  of  all  of  the  capital  stock. 
The  appellant,  M.  P.  Cowles,  is  one  of  the  three  directors.  She  did 
not  join  in  the  petition  for  dissolution  and  did  not  appear  at  the  pres- 
entation of  the  petition,  but  as  her  absence  seemed  excusable  the  Spe- 
cial Term  properly  entertained  her  motion  to  vacate. 

It  is  plain  that  the  principal  ground  of  the  petition  is  the  unani- 
mous desire  of  the  directors  for  dissolution.  The  statement  of  the 
two  petitioning  directors  of  the  reasons  as  required  by  the  said  statute 
(sections  170  and  174)  reads : 

"Said  Matilda  P.  Oowles  has  stated  to  your  petitioners  that  she  desires 
the  liquidation  and  winding  up  of  the  affairs  of  said  corporation,  ^  *  *  in 
the  light  of  the  request  addressed  to  your  petijioners  by  the  said  Matilda  P. 
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Gowles  as  aforesaid,  your  petitioners'  concnrrence  in  the  desire  expressed  by 
her,  •  •  •«  your  petitioners,  as  aforesaid,  deem'  it  desirable  and  to  the 
best  interests  of  the  stockholders  of  said  corporation  that  it  be  dissolved 
and  its  affairs  liquidated  by  a  receiver  to  be  appointed  by  this  court" 

The  appellant  contends  that  she  was  not  in  favor  of  a  dissolution 
when  the  petition  was  made  and  presented;  that  the  two  petitioning 
directors  had  no  warrant  for  a  statement  as  to  her  desire  for  dissolu- 
tion, but  that  they  must  have  known  her  attitude  at  the  time  of  the 
petition  was  opposition  to  dissolution. 

[1,2]  If  her  contention  be  right,  I  think  that  the  order  should  be 
vacated,  as  there  is  substantial  difference  between  unanimity  of  di- 
rectors and  dissent  of  one-third  of  their  number,  when  the  dissentient 
represents  particularly  one-third  of  the  capital  stock.  It  is  true  as  a 
general  proposition  that  the  judgment  of  the  majority  was  "more  apt 
to  be  right  than  that  of  a  minority."  Hitch  v.  Hawley,  132  N.  Y.  at 
page  219,  30  N.  E.  404.  But  upon  a  question  of  dissolution  "the  in- 
terests of  the  minority  stockholders  *  *  *  are  entitled  to  be  con- 
sidered." Matter  of  Rateau  Sales  Co.,  201  N.  Y.  420,  425,  94  N.  E. 
869,  871.  The  minority  would  certainly  be  entitled  to  have  the  court 
consider  the^  attitude  of  the  minority  and  weigh  the  conflicting  judg- 
ments ;  and  in  this  case  it  did  not  appear  there  was  a  minority. 

It  is  not  full  answer  that  the  statute  authorizes  action  by  a  majority 
of  the  directors  (section  170),  and  that  two  is  a  majority  of  three; 
for  the  fact  would  remain  in  this  case  that  the  two  stated  that  the 
three  were  of  one  mind.  Nor  should  the  appellant  be  declared  content, 
in  that  the  court  did  not  make  a  final  order  upon  the  petition,  but 
sent  it  to  a  referee  before  whom  the  appellant  could  appear  to  contest 
the  merits.  Matter  of  Hassam  Paving  Co.,  152  App.  Div.  610,  137 
N.  Y.  Supp.  453.  Before  the  court  entertained  jurisdiction,  she  was 
entitled  to  have  the  petition  considered  upon  the  exact  truth  of  the 
attitude  of  all  the  directors  at  the  time  of  presentation. 

The  contention  of  the  appellant  does  not  imply  that  the  statement 
of  the  petition  which  I  have  quoted  is  false;  but  it  in  ettect  concedes 
that  it  is  true.  The  appellant,  as  affiant,  states  the  sole  occasion  six 
months  prior  to  the  beginning  of  this  proceeding,  when  dissolution  was 
mooted.  She  deposes  that  for  some  years  the  respondents  were  execu- 
tors and  trustees  of  her  husband's  estate ;  that  she  became  dissatisfied 
with  their  conduct,  and  thereupon  her  relative  suggested  a  settlement 
of  differences,  which  included  resignations  of  the  executors  and  trus- 
tees; and,  in  order  that  the  settlement  might  be  comprehensive,  that 
this  corporation  be  dissolved  and  liquidated,  and  its  real  estate  be  di- 
vided in  kind.  But  she  deposes  that  the  proposition  for  dissolution 
was  rejected  by  the  other  two  directors  "at  this  time."  She  deposes 
that  the  negotiations  failed,  and  thereupon,  in  January,  1920,  action 
was  begun  against  the  said  executors  and  trustees  for  illegal  manage- 
ment and  waste,  that  settlement  of  this  action  was  agitated,  which  in- 
volved a  sale  of  appellant's  capital  stock ;  but  a  proposal  by  the  other 
two  directors  for  dissolution  of  the  corporation  was  rejected  by  her. 

Despite  all  this,  as  I  have  said,  the  statement  quoted  from  the  peti- 
tion is  true.    True,  because  it  is  in  the  past  tense;  that  is,  if  the  ap- 
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pellant  had  ever  said  that  she  was  im  favor  of  the  dissolution,  it  is 
true  that  "Matilda  P.  Cowles  has  stated,"  etc.  But  the  court  was  not 
supposed  to  concern  itself  with  what  M.  P.  Cowles  had  stated,  save  as 
such  statement  represented  her  attitude  at  the  time  the  petition  was 
put  before  the  court.  Naturally,  the  court  would  infer  that  the 
petitioners  meant  to  inform  the  court  that  at  that  time  M.  P.  Cowles, 
as  a  director,  was  in  concert  with  the  petitioners  as  desirous  of  a  dis- 
solution. 

The  affidavits  of  the  respondents  do  not  deny  categorically  or  sub- 
stantially many  of  the  cogent  circumstances  that  make  against  any 
contention  that  the  appellant  favored  the  isolated  proposition  of  a 
dissolution  of  the  corporation  at  the  time  of  the  petition.  As  I 
read  them,  the  affidavits  do  not  name  any  specific  time  when  the  ap- 
pellant ever  stated  her  desire  for  dissolution ;  and  it  would  seem  that 
the  petitioners  proceeded  upon  the  theory  that  it  was  enough  if  the 
appellant  ever  favored  a  dissolution.  Thus  the  learned  counsel  for 
the  respondents  writes  in  his  points : 

"The  issue  was  whether  the  appellant  had  ever  made  Buch  a  request ;  that 
Is  what  the  petition  alleges,  and  that  Is  what  the  appellant  now  denies." 

It  is  true  that  is  what  the  petition  alleges,  as  I  have  shown ;  but  it 
is  not  true  that  is  what  the  appellant  now  denies.  I  think  the  learned 
counsel  mistakes  the  issue.  I  think  that  the  issue  is  whether  the 
petition  stated  the  appellant's  attitude  at  the  time  of-  the  making  and 
the  presentation  of  the  petition  to  the  court  for  its  action. 

[3,  4]  Of  course,  there  is  no  element  of  estoppel  involved,  and  there 
is  no  ground  for  the  application  of  a  presumption  of  continuance  of 
the  attitude  of  the  appellant  for  dissolution,  when  we  consider  the 
circumstances,  the  lapse  of  time,  and  the  changed  conditions,  which 
embraced  positive  action  on  her  part. 

I  advise  that  the  order  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  be  granted,  with  $10  costs,  without  prejudice  to  any 
further  application  for  dissolution  under  the  General  Corporation 
Law.    All  concur. 


PEOPLE  v.  WYCKOFF. 

(Supreme  Court,  Appellate  Division,  Second  Department.   November  26, 1920.) 

Embezclement  4^=»44(1) — ^Evidence  insufficient  to  eonviet  attorney  of  seeond 
degree  grand  larceny. 

In  a  prosecution  of  an  attorney  for  grand  larceny  In  the  second  degree, 
evidence  held  insufficient  to  sustain  a  conviction. 

Appeal  from  Queens  County  Court. 

William  F.  WyckofF  was  convicted  of  grand  larceny  in  the  second 
degree,  and  from  the  judgment,  and  an  order  denying  a  new  trial,  he 
appeals.    Judgment  reversed,  and  new  trial  ordered. 

See,  also,  91  Misc.  Rep.  101,  154  N.  Y.  Supp.  269. 

Argued  before  JENKS,  P.  J.,  and  RICH,  BLACKMAR,  KELlrY, 
and  JAYCOA,  JJ. 
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William  Rasquin,  Jr.,  of  New  York  City  (Almon  G.  Rasquin,  of 
New  York  City,  on  the  brief),  for  appellant. 

Harry  Van  Alst,  Asst.  Dist.  Atty.,  of  Long  Island  City  (Denis 
O'Leary,  Dist.  Atty.,  of  Long  Island  City,  on  the  brief),  for  the  Peo- 
ple. 

JAYCOX,  J.  The  defendant  has  been  convicted  of  the  crime  of 
grand  larceny  in  the  second  degree.  On  the  date  of  the  alleged  lar- 
ceny, January  24,  1912,  and  for  some  time  prior  thereto,  the  defendant 
was  a  practicing  lawyer  and  a  member  of  the  firm  of  WyckofF,  Clarke 
&  Frost.  This  firm  was  the  successor  of  the  firm  of  Wyckoflf,  Statsir 
&  Frost,  of  which  the  defendant  was  also  a  member.  This  firm  did  a 
large  general  law  business,  and  in  addition  a  large  business  in  convey- 
ancing and  investing  money  upon  bond  and  mortgage.  It  had  offices 
at  Mineola,  in  Nassau  county,  Jamaica,  in  Queens  county,  and  in  the 
borough  of  Brooklyn,  Kings  county.  The  firm  kept  three  bank  ac- 
counts— one  in  the  name  of  the  firm  at  Mineola,  one  in  the  name  of  the 
firm  at  Jamaica,  and  the  third  in  the  Mechanics'  Bank,  Brooklyn,  in 
the  name  of  William  F.  Wyckoff. 

One  Fannie  Halsey  was  the  owner  and  holder  of  a  mortgage  for 
$700,  which  had  been  assigned  to  her  as  a  part  of  her  distributive  share 
of  the  estate  of  her  sister.  The  firm  of  Wyckoff,  Clarke  &  Frost  had 
acted  as  attorneys  for  the  executors  of  the  will  of  Miss  Halsey's  sister. 
On  the  22d  of  November,  1911,  a  letter  was  sent  to  one  of  the  execu- 
tors, inclosing  an  assignment  in  blank  of  the  mortgage  held  by  Fannie 
Halsey,  with  the  request  that  she  execute  the  assignment  and  return  it 
with  the  other  papers  in  the  matter.  This  was  done  by  Miss  Halsey, 
and  shortly  thereafter  an  attorney  representing  the  mortgagor  called 
at  the  office  of  WyckoflF,  Clarke  &  Frost  and  gave  to  the  cashier  of 
that  firm  a  check  for  $700,  indorsed  payable  "to  the  order  of  Wyckoff, 
Clarke  &  Frost."  This  check  was  indorsed  by  the  cashier  of  said  firm, 
"Pay  to  the  order  of  William  F.  Wyckoff,"  and  signed  with  the  firm 
name  by  John  L.  Vandeveer ;  then  indorsed,  "Pay  to  the  order  of  Me- 
chanics' Bank,"  and  signed  "William  F.  Wyckoff,  by  John  L.  Vande- 
veer." Vandeveer  had  power  of  attorney  to  sign  checks  upon  the 
account  in  5he  Mechanics'  Bank,  and  apparently  power  to  indorse  the 
name  of  W^yckoff,  Clarke  &  Frost.  This  check  was  deposited  in  the 
Mechanics'  Bank,  and  entered  in  the  cash  book  of  Wyckoff,  Clarke  & 
Frost.  It  was  also  entered  in  the  investment  ledger  of  said  firm 
under  date  of  January  26,  1912,  "Fannie  Halsey,  Michael  Heslin,  J.  W. 
McGee,  $700." 

The  firm  of  Wyckoff,  Clarke  &  Frost  did  a  large  investment  business, 
and  the  amount  of  money  passing  through  the  office  at  about  the  time 
of  this  transaction  was  about  $200,000  per  month.  The  firm  collected 
interest  upon  investments  and  transmitted  the  same  to  its  clients.  It 
made  a  charge  of  2  per  cent,  for  collections.  After  the  payment  of  this 
money  to  said  firm  for  the  Heslin-Halsey  mortgage,  the  firm  remitted 
to  Miss  Halsey  six  months'  interest,  less  2  per  cent,  for  collection,  on 
the  18th  of  April,  and  again  on  the  24tb  of  September.  The  testimony 
was  that  this  was  done  according  to  custom.    About  the  1st  of  January, 


Digitized  by 


Google 


Sup,  Ct.)  HJCTHAN  V.  KEVORKIAN  783 

(184  N.Y.S.) 

1913,  the  firm  of  WyckofF,  Clarke  &  Frost  was  dissolved,  and  the  de- 
fendant filed  a  voluntary  petition  in  bankruptcy,  the  schedules  in  which 
were  verified  on  the  13th  day  of  February,  1913.  Fannie  Halsey  ap- 
peared in  the  schedule  of  creditors  whose  claims  were  unsecured  as  a 
creditor  for  $700.  No  demand  was  made  upon  the  defendant  or  his 
firm,  or  anything  said  to  the  defendant  or  any  of  the  firm,  about  this 
matter,  except  that  about  tlie  1st  day  of  January,  1913,  the  executors 
of  the  will  of  Miss  Halsey's  sister — her  nephews — called  upon  the  de- 
fendant, and  in  the  conversation  asked  Wyckoff  if  he  remembered  any- 
thing about  the  Heslin  mortgage,  to  which  Wyckoff  replied :  "People 
come  in  in  a  hurry  sometimes,  and  want  to  pay  off  a  mortgage,  and 
then  they  do  not  do  it."  .Miss  Halsey  testifies  that  the  money  was 
never  paid  over  to  her. 

These  facts,  it  seems  to  me,  are  entirely  insufiicient  to  convict  the 
defendant  of  the  crime  of  grand  larceny.  There  is  nothing  in  the 
evidence,  except  the  statement  in  the  bankruptcy  schedules  that  the 
defendant  owes  Miss  Halsey  $700,  to  in  any  way  connect  him  with  this 
money,  any  more  than  any  other  member  of  the  firm.  There  is  nothing 
to  show  that  he  ever  drew  this  money  out,  or  used  it  in  any  way,  prior 
to  tlie  dissolution  of  the  firm.  There  is  no  direct  testimony  to  show 
that  he  knew  an3rthing  about  the  transaction.  Neither  is  there  any 
testimony  to  show  that  in  retaining  the  money  the  firm  acted  contrary  to 
Miss  Halsey's  directions.  It  may  well  be  that  at  the  time  of  the  dis- 
solution of  the  firm  the  defendant  and  his  partners  divided  the  debts 
of  the  firm,  and  that  this  particular  indebtedness  was  allocated  to  the 
defendant. 

The  evidence  is  insufficient  to  warrant  a  conviction,  and  the  judg- 
ment of  the  court  below  should  be  reversed,  and  a  new  trial  ordered. 
All  concur. 


(193  App.  Diy.  859) 

HEYMAN  T.  KEVORKIAN  eft  aL 

KBVOKKIAN,  Ine^  ▼.  HEYMAN. 

(Supreme  Court,  Appellate  Division,  First  Department    November  12,  1920.) 

Corporations  ^»309 (4) —Factors  <&=»47(1)— Manager  creditor  held  noi  en- 
titled to  statutory  lien  on  corpwate  assets. 

Personal  Property  Law,  §  46,  providing  for  liens  on  merchandise  creat- 
ed by  agreement  to  secure  repayment  of  loans  or  advances  made  or  to  be 
made  on  the  security  of  the  merchandise,  Is  limited  to  merchandise  and  is 
an  extension  of  the  lien  law  in  favor  of  factors  and  others  who  may  enter 
into  agreements  to  make  loans  or  advances  on  merchandise  or  the  proceeds 
thereof,  and  gives  no  Uen  to  one  employed  as  assistant  manager  of  a  cor- 
poration, who  loaned  it  a  sum  of  money  pursuant  to  an  agreement  that 
it  should  be  a  first  lien  on  the  assets. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Kurt  Heyman  against  Hagop  Kevorkian  and  another,  to- 
gether with  an  action  by  Kevorkian,  Incorporated,  against  Kurt  Hey- 
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man.  From  an  order  denying  plaintiff's  motion  in  the  first  action  to 
continue  an  injunction  pendente  lite,  and  also  from  an  order  granting 
motion  of  the  plaintiff  in  the  second  action  for  an  injunction,  plain- 
tiff in  the  first  action  and  defendant  in  the  second  appeals.  Affirmed. 
Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Hewson  &  Durkin,  of  New  York  City  (Hugh  M.  Hewson,  of  New 
York  City,  of  counsel),  for  appellant. 

Edward  B.  Levy,  of  New  York  City  (Monroe  J.  Cahn,  of  New  York 
City,  on  the  brief),  for  respondents. 

GREENBAUM,  J.  These  are  appeals  from  orders  in  two  separate 
actions  between  the  same  parties  involving  the  same  subject-matter, 
one  of  which  denied  injunctive  relief  to  the  plaintiff  in  that  action,  and 
the  other  granted  an  injunction  pendente  lite  to  the  plaintiff,  who  was 
the  defendant  in  the  other  action. 

In  the  latter  action  Kevorkian,  Incorporated,  seeks  to  restrain  Hey- 
man  from  posting  notices  of  a  lien  claimed  under  section  45  of  the 
Personal  Property  Law  (Consol.  Laws,  c.  41)  ;  as  added  by  Laws  1911, 
c.  326,  and  in  the  other  action  Heyman  seeks  to  enjoin  Kevorkian  from 
removing  such  notices,  which  Heyman  had  pibsted  on  the  premises  of 
Kevorkian,  Incorporated.    Both  appeals  may  b^  considered  together. 

The  facts  are  comparatively  simple.  Heyman  was,  by  an  agreement 
set  forth  in  Exhibit  A,  annexed  to  the  plaintiff  Heyman's  complaint, 
engaged  as  assistant  manager  of  the  Kevorkian  corporation.  Para- 
graph IV  of  the  agreement  reads  as  follows : 

"Kurt  Heyman  hereby  agrees  to  lend  the  corporation,  the  sum  of  twenty-five 
thousand  dollars  ($25,000)  on  or  before  October  15,  1019,  said  obligation  to 
be  evidenced  by  a  promissory  note  duly  executed  by  the  oflicers  of  the  cor- 
poration. Said  note  is  to  /un  until  January  10,  1921,  and  is  to  bear  interest 
at  6  per  cent,  per  annum,  and  is  to  be  a  first  lien  on  the  entire  assets  of  the 
corporation." 

The  note  was  duly  made  and  delivered  to  Heyman  on  November  7, 
1919.  Heyman  remained  in  the  employ  of  Kevorkian,  Incorporated, 
until  June  2,  1920.  During  the  time  of  his  employment  there  had 
been  no  posting  of  notices  of  Heyman's  lien,  nor  any  reference  made 
to  such  a  procedure  by  either  of  the  parties.  On  July  27, 1920,  Heyman. 
filed  notice  of  his  lien  in  the  manner  prescribed  in  section  45  of  the 
Personal  Property  Law,  and  went  upon  the  premises  of  Kevorkian, 
Incorporated,  and  posted  notices,  in  the  nature  of  signs,  announcing 
his  lien,  without  the  consent  of  the  Kevorkian  Company,  and  which 
notices  the  latter  caused  to  be  removed.  Thereupon  Heyman  secured 
a  temporary  injunction,  restraining  the  company  from  interfering 
with  these  posted  notices  or  signs. 

Heyman  bases  his  right  to  a  mandatory  injunction  upon  the  ground 
that  he  had  a  lien  under  section  45  of  the  Personal  Property  Law, 
which  entitled  him  to  put  up  signs  containing  the  notices  therein  de- 
scribed. A  reading  of  section  45  of  the  Personal  Property  Law  clearly 
shows  that  appellant  had  no  lien  thereunder.    Section  45  is  limited  to- 
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merchandise  and  is  an  extension  of  the  Lien  Law  in  favor  of  factors 
and  others  who  may  enter  into  agreements  to  make  loans  or  advances 
on  merchandise  or  the  proceeds  thereof,  whether  the  merchandise  to  be 
covered  by  the  lien  is  or  is  not  in  existence  at  the  time  of  the  creation 
of  the  lien.  The  agreement  between  Heyman  and  Kevorkian  did  not 
refer  to  the  lien  as  made  upon  the  security  of  merchandise,  and  it  gives 
no  indication  that  the  parties  intended  that  Heyman  should  have  a  Hen 
under  section  45  of  the  Personal  Property  Law.  It  merely  states  that 
the  obligation  is  to  be  a  "first  lien  upon  the  assets  of  the  defendant,'' 
which  doubtless  included  merchandise  as  a  part  of  the  assets.  Pre- 
cisely what  was  meant  by  a  "first  lien  upon  the  assets"  we  are  not  now 
called  upon  to  decide. 

Heyman's  motion  for  injunction  was  properly  denied,  and  Kevor- 
kian's motion  was  properly  granted.  Each  of  the  orders  appealed  from 
is  affirmed,  with  $10  costs  and  disbursements.   All  concur^ 


(193  App.  DlT.  753) 

KNIPPENBERO  ▼.  LORD  &  TATLOB* 

(Supreme  Court,  AppeUate  Division,  First  Department.    November  12,  1920.) 

L  Indemnity  ^=»13(4)— Plaintiif,  seeklni;  recovery  over,  most  show  tiiat  de- 
fendant was  duly  vouched  in  to  defend. 

In  an  action  by  an  automobile  driver  again^  an  operator  of  a  motor 
truck  to  recover  the  amount  of  damages  recovered  by  a  pedestrian  for  in- 
juries, when  the  motor  truck  forced  the  driver's  automobile  to  run  on  the 
sidewalk.  It  is  necessary  for  plaintifC  to  show  that  defendant  was  duly 
vouched  in  to  defend  the  pedestrian's  prior  action  and  to  introduce  the 
Judgment  roll  therein  in  evidence,  and,  if  it  does  not  fully  appear  thereby 
what  facts  were  adjudicated  in  such  prior  action,  to  offer  parol  evidence 
thereof;  the  driver's  complaint  being  framed  on  the  theory  defendant 
truck  operator  was  duly  vouched  in  to  defend. 

2.  Indemnity  4^=»14— Reeevery  a^ralnst  auto  driver  by  pedestrian  eonclusive 

proof,  in  action  by  driver  against  another,  that  he  was  liable. 

Judgment  for  i)ersonal  injuries  recovered  by  a  pedestrian  against  the 
driver  of  an  automobile  is  conclusive  proof,  in  his  action  against  the 
operator  of  a  motor  truck  as  having  forced  him  to  strike  the  pedestrian, 
that  he,  the  automobile  driver,  was  legally  liable  for  the  injuries  to  the 
pedestrian,  and  he  cannot  be  heard  to  Utigate  such  point  over  agidn  in 
his  action  against  the  truck  operator. 

3.  IndNunlty   ^=>13(2) — ^Recovery   agsdnst  i^hitiir  for  iojuries  does  not 

prevent  his  recovery  agaiost  another  primarily  liable. 

The  fact  that  a  pedestrian  has  recovered  for  negligent  injuries  against 
the  driver  of  an  automobile  does  not  preclude  recovery  by  the  automobile 
driver  against  a  third  person,  operator  of  a  motor  truck,  who,  as  between 
them,  was  primarily  liable  for  the  injuries  for  which  pedestrian  recovered, 
having  forced  the  automobUe  driver  to  strike  her. 

4.  Indemnity  ^=^13  (2) — Remote  negllgenee  of  plaintiff  does  not  bar  recovery 

against  defendant  durectly  liable. 

If  the  antecedent  negligence  of  a  plaintiff  be  not  a  proximate  cause  of 
the  injuries  sustained  to  his  person  or  property,  or  to  a  third  person  to 
whom  he  owed  a  duty  which  he  failed  to  perform,  and,  notwithstanding 
such  antecedent  negligence  on  his  part,  or  failure  to  perform  the  duty,  if 
the  accident  and  injuries  could  have  been  avoided  by  the  exercise  of  or- 
dinary care  by  defendant,  or  where  the  accident  and  injury  were  caused 

■^E3>For  other  caeM  see  Mine  topic  A  KBT-NUMBBR  in  all  K«y«Nttmbered  DiKcets  A  Indexes 
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by  the  actlTe  negligence  of  defendant,  who,  as  between  him  and  plaintiff, 
was  the  wrongdoer,  the  remote  antecedent  negligence  of  plaintiff  in  the 'one 
case,  and  his  inactive  negligence  in  the  other,  do  not  bar  recovery,  if  de- 
fendant's negligence  was  the  direct  and  proximate  cause  of  the  injuries 
to  the  third  person. 

5.  Indemnity  ^=>15(6) — Complaint   of  automobile  driver  to  reooTer  over 
against  motor  truck  operator  insufficient. 

Ck)mplalnt  of  auto  driver,  seeking  to  recover  from  operator  of  motor 
truck  on  account  of  Judgment  against  him  recovered  by  a  pedestrian, 
injured  when  the  motor  truck  forced  the  automobile  onto  the  sidewalk, 
held  not  to  state  facts  sufficient  to  constitute  a  cause  of  action ;  the  facts 
alleged  in  defendant  motor  truck  operator's  defense  not  supplying  the 
fatal  omission. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  August  Knippenberg  against  Lord  &  Taylor.  From  an 
order  (HI  Misc.  Rep.  427,  183  N.  Y.  Supp.  72)  denying  its  motion  for 
judgment  dismissing  the  complaint  on  the  pleadings,  defendant  ap- 
peals. Order  reversed,  and  motion  granted,  dismissing  the  complaint, 
with  leave  to  plaintiflF  to  amend. 

Argued  before  CLARKE,  P.  J.  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

William  Dike  Reed,  of  New  York  City  (James  A.  Gray,  of  New 
York  City,  of  counsel),  for  appellant. 

Henry  Ginnane,  of  .New  York  City,  for  respondent 

LAUGHLIN,  J,  This  is  an  action  to  recover  the  amount  paid 
by  the  plaintiflF  in  satisfaction  of  a  judgment  recovered  against  him 
by  one  Christine  Stock  for  personal  injuries  sustained  by  her  on 
June  18,  1917,  from  being  struck  and  run  over,  while  on  Main  street, 
at  Dobbs  Ferry,  by  the  plaintiflE's  Ford  car,  and  the  disbursements  in- 
curred by  the  plaintiflf  in  defending  the  action. 

It  is  alleged  in  the  complaint  that  at  the  time  in  question  the  plain- 
tiflf was  driving  his  car,  which  was  a  delivery  automobile,  northerly, 
on  the  right-hand  side  of  Main  street,  near  Chestnut  street,  which  in- 
tersects Main  street  at  right  angles,  and  that,  as  he  was  crossing  the 
intersection  of  Chestnut  street,  a  heavy  Packard  motor  truck,  owned 
by  the  defendant,  which  was  being  opefated  by  a  chauflFeur  in  its  em- 
ploy, came  westerly  down  a  steep  incline  on  Chestnut  street  at  a  very 
high  and  excessive  rate  of  speed,  and  was  being  negligently  and  care- 
lessly driven  on  the  wrong  side  of  the  highway,  in  violation  of  the 
rules  of  the  road,  and  headed  directly  for  the  plaintiflf's  car,  by  which 
the  plaintiflF  was  compelled  to,  and  did,  turn  his  car  to  the  left  in  an 
endeavor  to  avoid  a  collision  between  his  car  and  the  defendant's  truck, 
and  was  compelled  to  run  his  car  a  short  distance  on  the  sidewalk, 
whereby  said  Christine  Stock  was  struck  and  injured,  solely  by  the 
negligence,  carelessness,  and  recklessness  of  the  defendant's  chauflFeur, 
whereby  the  plaintiflF  was  placed  in  such  a  position  of  danger  that  he 
was  compelled  so  to  turn  his  car,  and  therebjr  inadvertently,  and  with- 
out negligence  on  his  part,  cause  the  injuries;  that  thereafter  said 
Christine  Stock  brought  an  action  against  the  plaintiflF  in  the  county 

^=»For  otber  cases  sse  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexv 
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of  Westchester  to  recover  for  the  damages  thereby  inflicted  upon 
her;  that  the  plaintiff  interposed  an  answer,  and  the  issues  were 
tried  before  the  Supreme  Court,  and  a  verdict  for  $2,000  was  render- 
ed against  him ;  that  the  plaintiff  appealed  from  the  judgment,  but  it 
was  affirmed,  with  costs,  by  the  Appellate  Division  (189  App.  Div.  920, 
178  N.  Y.  Supp.  921),  and  thereafter  he  paid  it;  that  the  defendant 
had  notice  of  the  pendency  of  said  action  from  the  time  it  was  com- 
menced, and  it  was  its  duty  to  assume  the  defense  thereof,  and  to 
protect  and  save  the  plaintiff  harmless  from  any  loss,  cost,  or  expense 
by  reason  of  the  action,  but  that  it  failed  and  refused  so  to  do,  and 
that  by  reason  of  the  defendant's  negligence  as  aforesaid,  and  for  its 
failure  to  assume  the  defense  of  the  action,  the  plaintiff  has  sus- 
tained damages  in  the  sum  of  $3,000,  for  which  amount  he  demanded 
judgment,  together  with  interest  thereon  from  the  date  of  the  pay- 
ment of  the  judgment!  together  with  the  costs  of  this  action. 

The  defendant  admitted,  by  failing  to>  deny,  that  it  had  notice  of 
the  pendency  of  the  action  against  3ie  plaintiff;  but  its  answer  put 
in  issue  most  of  the  other  material  allegations  of  the  complaint.  In 
the  defense  to  which  the  demurrer  was  interposed  the  defendant  alleges 
that  the  action  by  Christine  Stock  was  brought  against  the  plaintiff  and 
the  defendant  herein  and  the  Eleto  Company  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  by  her  through  the  carelessness 
and  negligence  of  all  of  them;  that  on  the  trial  of  the  issues  in  that 
action  the  complaint  against  the  Eleto  Company,  which  appeared  by 
the  attorney  who  also  represented  this  defendant,  was  dismissed  as 
against  the  Eleto  Company  by  consent  of  all  parties,  excepting  the 
plaintiff  herein,  and  that,  at  the  close  of  the  plaintiff's  case,  the  com- 
plaint, as  against  this  defendant,  was  dismissed  by  the  court ;  that  the 
issues  between  Christine  Stock  and  the  plaintiff,  as  the  remaining  de- 
fendant, were  tried,  and  a  verdict  rendered  against  the  plaintiff  here- 
in, upon  which  judgment  was  entered  against  him  and  dismissing 
the  complaint  as  against  the  defendant  herein ;  that  the  plaintiff  herein 
appealed  from  the  judgment,  and  the  defendant  herein  moved  to  dismiss 
the  appeal,  in  so  far  as  it  affected  the  dismissal  of  the  complaint  as 
against  it,  and  thereafter  by  stipulation  the  appeal,  in  so  far  as  it 
affected  that  part  of  the  judgment  dismissing  the  complaint  as  against 
this  defendant,  was  withdrawn. 

[1-5 J  The  theory  on  which  the  appellant  claims  that  its  motion  for 
judgment  on  the  pleadings  should  have  been  granted  is  that  it  appears 
by  3ie  facts  alleged  in  the  defense,  which  are  admitted  by  the  demur- 
rer, that  the  recovery  against  the  plaintiff,  for  which  he  seeks  reim- 
bursement from  the  defendant,  was  predicated  upon  his  negligence, 
and  that  his  allegations  to  the  effect  that  he  was  free  from  negligence 
are  of  no  avail,  since  his  negligence  was  conclusively  adjudicated  by  the 
judgment,  for  the  payment  of  which  he  seeks  reimbursement,  and 
therefore  that  the  complaint,  at  most,  is  by  one  joint  tort-feasor  to  re- 
cover over  against  another.  We  are  not  now  concerned  with  the 
sufficiency  of  the  allegations  of  the  complaint  with  respect  to  vouch- 
ing the  defendant  into  the  action  brought  against  the  plaintiff,  in  order 
to  render  the  judgment  conclusive  against  the  defendant  with  respect 
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to  the  facts  thereby  adjudicated,  for  the  complaint  herein  was  framed 
on  the  theory  that  the  defendant  was  duly  vouched  in  to  defend  the 
action," and  that  the  judgment  is  therefore  binding  upon  it  with  respect 
to  all  facts  adjudicated  thereby. 

It  will  be  necessary  for  the  plaintiif  on  the  trial  of  this  action  to 
show  that  the  defendant  was  duly  vouched  in  to  defend  the  other  ac- 
tion and  to  introduce  the  judgment  roll  therein  in  evidence,  and,  if  it 
does  not  fully  appear  thereby  what  facts  were  adjudic?Lted,  to  offer 
parol  evidence  thereof.  Fulton  County  G.  &  E.  Co.  v.  Hudson  R. 
T.  Co.,  200  N.  Y.  287,  297,  93  N.  E.  1052.  It  might  appear  that  the 
judgment  against  the  plaintiff  is  or  is  not  based  on  a  finding  of  fact 
fatal  to  his  right  to  recover  over  from  the  defendant.  Fulton,  etc.,  v. 
Hudson,  etc.,  supra.  The  judgment  recovered  against  the  plaintiflf  is, 
however,  necessarily  conclusive  proof  that  he  was  legally  liable  for 
the  injuries  to  Christine  Stock,  and  he  cannot  be  heard  to  litigate 
that  point  over  again  in  this  action.  Fulton,  etc.,  v.  Hudson,  etc., 
supra. 

On  the  facts  disclosed  by  the  complaint  and  the  answer  there  has 
been  no  adjudication  as  between  this  plaintiff  and  this  defendant  with 
respect  to  the  defendant's  liability  over  to  the  plaintiff.  The  fact 
that  there  has  been  a  recovery  against  a  party,  predicated  on  his  neg- 
ligence, does  not  preclude  a  recovery  by  him  against  a  third  person, 
who,  as  between  them,  was  primarily  liable  for  the  injuries  for  which 
the  recovery  has  been  had  (Western  Union  Telegraph  Co.  v.  Gest,  183 
App.  Div.  548,  170  N.  Y.  Supp.  808,  affirmed  228  N.  Y.  606,  127  N. 
E.  923) ;  and  it  was  held  in  Nashua  Iron  &  Steel  Co.  v.  Railroad,  62 
N.  H.  159,  that  in  such  case  a  recovery  over  may, be  had  where  the 
party  against  whom  a  judgment  has  been  recovered  for  his  own  neg- 
ligence can  sho.w  that  his  negligence  was  antecedent,  and  that,  through 
the  subsequent  negligence  of  the  party  against  whom  he  seeks  to  re- 
cover over,  he  was  unable  to  prevent  the  accident  at  the  immediate  time 
of  its  occurrence  and  it  could  have  been  prevented  by  the  exercise  of 
ordinary  care  on  the  part  of  the  party  against  whom  he  seeks  to  re- 
cover over. 

It  is  the  rule  in  this  jurisdiction  that,  if  the  antecedent  negligence 
of  a  plaintiff  be  not  a  proximate  cause  of  the  injuries  sustained  to  his 
person  or  property,  or  to  a  third  person  to  whom  he  owed  a  duty 
which  he  failed  to  perform,  and  notwithstanding  such  antecedent  neg- 
ligence on  his  part,  or  failure  to  perform  the  duty,  if  the  accident  and 
injuries  could  have  been  avoided  by  the  exercise  of  ordinary  care  by 
the  defendant,  or  where  the  accident  and  injury  were  caused  by  the 
active  negligence  of  the  defendant,  who  as  between  him  and  the  plain- 
tiff was  the  wrongdoer,  the  remote  antecedent  negligence  of  the  plain- 
tiff in  the  one  case,  and  his  negligence,  which  was  not  active,  in  the 
other,  does  not  bar  a  recovery,  if  the  defendant's  negligence  was  the 
direct  and  proximate  cause  of  the  injuries.  Rider  v.  Syracuse  R.  T. 
Ry.  Co.,  171  N.  Y.  139,  63  N.  E.  836,  58  L.  R.  A.  125,  and  cases  cited; 
Scott  V.  Curtis,  195  N.  Y.  424,  88  N.  E.  794, 40  L.  R.  A.  (N.  S.)  1147, 
133  Am.  St.  Rep.  811. 

There  is,  however,  on  the  facts  as  pleaded  by  the  plaintiff,  no  room 
for  a  claim  or  inference  that  he  is  entitled  to  recover  over  by  virtue 
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of  any  contractual  obligation  or  primary  duty  on  the  part  of  the 
defendant,  or  on  the  theory  that  his  negligence  on  which  the  recovery 
was  had  against  him  was  antecedent  and  remote,  or  was  not  active, 
and  therefore  not  a  proximate  cause  of  the  injuries  to  Christine  Stock; 
for  he  shows  that  he  was  in  the  exercise  of  due  care  until,  through  the 
defendant's  negligence,  he  was  confronted  with  an  emergency,  where- 
upon he  inadvertently  caused  the  accident. 

The  other  facts  alleged  by  the  plaintiff  tend  to  show,  but  do  not 
conclusively  show,  that  the  theory  on  which  that  liability  was  predicat- 
ed must  have  been  that  he  was  guilty  of  active  negligence  in  the 
manner  in  which  he  operated  his  car  to  avoid  the  collision,  and  on 
that  theory  he  could  not  have  recovered  over,  even  if  there  had  been 
a  recovery  against  both  the  plaintiff  and  the  defendant,  and  the  exe- 
cution had  befen  enforced  against  him  only.  I  am  of  opinion,  therefore, 
that  the  complaint  fails  to  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  facts  alleged  in  the  defense  do  not  supply  the  fatal  omis- 
sion. The  defendant,  therefore,  was  entitled  to  have  its  motion  grant- 
ed, regardless  of  whether  or  not  the  separate  defense  is  good. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursemenjts,  and  the  motion  granted,  with  $10  costs,  dismissing  the 
complaint,  with  costs,  but  with  leave  to  the  plaintiff,  on  payment  of  the 
costs  of  the  appeal  and  of  the  motion,  to  amend  by  pleading  definitely 
the  nature  of  the  negligence  so  conclusively  adjudicated  against  him 
by  the  judgment  for  the  pa)mient  of  which  he  seeks  to  recover  over 
of  the  defendant.    All  concur. 


(193  App.  Div.  817) 

EEETZA  ▼.  FT.  MONTGOMERY  IRON  WORKS  eft  aL 

(Supreme  Oonrt,  Appellate  Division,  Third  Department.    November  18,  1920.) 

1.  Master  and  servant  «=»405  (5) —Dependency,  within  Compenfiation  Law, 
must  be  proved  by  competent  evidoioe.   ' 

Though  Workmen's  Ck>mpen8ation  Law,  §  68,  provides  that  the  Indus- 
trial Commission  shall  not  be  bound  by  common>law  or  statutory  rules  of 
evidence,  there  must  be,  in  matters  relating  to  dependency,  some  competent 
evidence  to  establish  tiie  fact  of  dependency  before  the  commission  can 
find  such  fact 

t.  Master  and  seirant  ^=»404:— Deposition  in  c^mipensation  ease  must  conform 
to  Code. 

Under  Workmen's  Ck>mpensation  Law,  {  72,  authorizing  the  commission 
to  cause  depositions  of  witnesses  to  be  taken  in  the  manner  prescribed  by 
law  for  like  depositions  in  civil  actions  in  the  Supreme  Court,  evidence 
to  be  produced  before  the  commission  through  depositions  must  conform  to 
the  provisions  of  the  Code  of  Civil  Procedure  relating  to  depositions, 
though  the  evidence  need  not  be  formal,  where  the  investigation  is  carried 
on  directly  by  the  commission  or  one  of  the  deputies. 

S.  Master  and  servant  ^=s»40S  (5) -—Evidence  insufficient  to  show  dependency 
of  alien  father,  within  Compensation  Law. 

Under  Workmen's  Compensation  Law,  {  16,  subd.  4,  authorizing  com- 
pensation to  a  dependent  father,  and  requiring  the  question  of  dependency 
to  be  determined  as  of  the  time  of  the  accident,  and  section  17,  as  to 
proof  of  dependency  of  aliens,  an  award  to  an  alien  ftither  cannot  b« 
sustained,  where  there  was  no  competent  evidence  of  any  kind  to  show 
dependency  at  the  time  of  the  accident. 

^soFor  other  cases  see  uuam  topic  &  KBY-NUMBBR  in  aU  Key-Nunxbered  DigeeU  &  Zndexee 
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Appeal  from  State  Industrial  Commission. 

Proceeding  under  the  Worlanen's  Compensation  Law  by  Florentino 
Sagardi  Eretza  for  compensation  for  the  death  of  Placido  Sagardi, 
opposed  by  the  Ft.  Montgomery  Iron  Works,  employer,  and  the  Trav- 
elers' Insurance  Company,  insurance  carrier.  From  an  award  of  com- 
pensation by  the  Industrial  Commission,  the  employer  and  insurance 
carrier  appeal.     Reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (E.  C.  Sherwood  and  Wil- 
liam B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondents.      '  *  * 

WOODWARD,  J.  The  employer  and  the  insurance  carrier  appeal 
from  an  award  made  to  the  father  of  Placido  Sagardi,  a  resident  of 
Spain,  on  the  ground  of  dependency.  The  appellants  contend  that 
there  is  no  competent  evidence  of  dependency  on  the  part  of  Florentino 
Sagardi  Eretza,  the  father,  and  that  no  claim  was  filed  in  the  office  of 
the  commission  within  the  time  fixed  by.  the  Workmen's  Compensation 
Law.  See  section  28,  as  since  amended  by  Laws  1918,  c.  634.  The  in- 
juries were  received  on  August  12,  1916,  and  resulted  in  death  on  the 
same  day. 

One  of  the  commissioners  writes  an  opinion  in  this  case  (Sogardi  v. 
Fort  Montgomery  Iron  Works,  21  State  Dept.  Rep.  433),  in  which, 
upon  the  question,  of  proof  of  dependency,  he  says  he  thinks  "the 
proofs  are  in  proper  form,"  and  that  they  come  within  the  nile  suggest- 
ed in  Pifumer  v.  Rheinstein  &  Haas,  Inc.,  187  App.  Div.  821,  175  N. 
Y.  Supp.  848. 

[1]  It  is  true,  of  course,  that  under  section  68  of  the  Workmen's 
Compensation  Law  the  commission  '4n  making  an  investigation  or  in- 
quiry or  conducting  a  hearing  shall  not  be  bound  by,  common  law  or 
statutory  rules  of  evidence  or  by  technical  or  formal  rules  of  proced- 
.ire,  except  as  provided  by  this  chapter" ;  but  it  has  been  held  that  in 
matters  relating  to  dependency  there  must  be  some  competent  evidence 
to  establish  the  fact  of  dependency.  Birmingham  v.  Westinghouse 
Electric  &  Mfg.  Co.,  180  App.  Div.  48,  167  N.  Y.  Supp.  520;  Frey 
V.  McLoughlin  Bros.,  Inc.,  187  App.  Div.  824,  175  N.  Y.  Supp.  873. 

[2]  It  is  to  be  noted  that  section  68  of  the  statute  is  qualified  by 
the  provision  "except  as  provided  in  this  chapter."  Section  72  does 
qualify  the  rule  of  section  68  by  the  provision  that  the  "commission 
may  cause  depositions  of  witnesses  residing  within  or  without  the  state 
to  be  taken  in  the  manner  prescribed  by  law  for  like  depositions  in 
civil  actions  in  the  supreme  court."  In  other  words,  where  the  in- 
vestigation is  being  carried  on  directly  by  the  commission  or  one  of 
the  deputies,  the  evidence  need  not  be  formal ;  but  when  the  evidence 
is  to  be  produced  through  depositions  the  requirement  of  the  statute  is 
that  it  must  be  done  "in  the  manner  prescribed  by  law  for  like  dep- 
ositions in  civil  actions  in  the  supreme  court."  It  is  entirely  clear,  it 
seems  to  us,  that  the  record  in  this  case  does  not  conform  to  this 
requirement,  and  that  the  commission  has  no  power  to  make  awards 
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solely  upon  the  basis  of  informal  depositions,  such  as  are  here  in- 
volved. This  was  the  rule  asserted,  independently  of  the  statute,  in 
Pifumer  v.  Rheinstein  &  Haas,  Inc.,  supra,  and  we  sec  no  good  reason 
for  holding  that  an)rthing  less  than  tfie  character  of  depositions  requir- 
ed by  the  Code  of  Civil  Procedure  should  be  accepted. 

[3]  It  is  to  be  remembered  that  at  common  law  the  cause  of  action 
for  injuries  terminated  with  the  life  of  the  injured  party ;  no  one  had 
any  right  to  recover.  This  was  changed  by  sections  1902,  1903,  of  the 
Code  of  Civil  Procedure,  and  the  damages  were  exclusively  for  "the 
benefit  of  the  decedent's  husband  or  wife,  and  next  of  kin,"  and  might 
never  reach  the  father.  It  was  only  with  the  adoption  of  the  Work- 
men's Compensation  Law,  and  then  in  a  remote  contingency  (section 
16,  subd.  4)  that  the  father  would  be  entitled  to  any  share  in  fiie  award, 
and  this  is  further  complicated  by  the  requirements  of  section  17  in 
the  case  of  aliens.  The  statute  requires  that  "all  questions  of  depend- 
ency shall  be  determined  as  of  tfie  time  of  the  accident"  (section 
16,  subd.  4),  and  in  the  case  of  an  alien  it  must  appear,  in  addition, 
that  the  employee  has  supported,  either  wholly  or  in  part,  the  alleged 
dependent  for  "the  period  of  one  year  prior  to  the  date  of  the  acci- 
dent." The  record  here  makes  no  effort  to  prove  the  dependency  at 
the  time  of  the  accident,  which  occurred  in  1916,  and  on  the  contrary 
it  indicates,  so  far  as  it  indicates  an3rthing,  that  the  claimant  owned  a 
home,  had  a  small  grocery,  and  was  in  a  position  to  help  himself.  But 
there  is  clearly  an  entire  lack  of  competent  evidence  to  prove  depend- 
enqr,  and  for  this  reason  the  award  should  be  reversed. 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  concur ; 
JOHN  M.  KELLOGG,  P.  J.,  in  the  result. 


CUl^LER  REALTY  CO.  v.  TENEO  CO.,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department.     November  29,  1920.) 

1.  LandUnrd  and  UoMot  ^s>49(3) — ^Leaee  innDvlsioD  for  adding  to  rent  money 

paid  by  reason  of  tenant's  Inreacb  of  eovenants  held  to  include  attomey^s 
fees  in  mdt  to  enjoin  breaeli. 

A  lease  provision  that,  if  by  reason  of  tenant's  failure  to  perform  one 
or  more  covenants  the  landlord  pays  or  is  compelled  to  pay  any  money, 
such  sum,  with  interest,  costs,  and  damages,  should  be  added  to  the 
rent  becoming  due,  applies  to  attorney's  fees  expended  in  suit  to  enjoin 
further  breach  of  covenants  breached  by  tenant. 

2.  Landiord  and  tenant  9»49(3)— IMmlninenieiit  for  attomey'g  fees  in  sidt 

to  enjoin  breach  of  covenants  lidd  not  bairea  by  stipulation  in  Judgment 
tliat  it  siuNild  not  carry  coats. 

A  stipulation  in  tenant's  coiusent  to  Judgment  that  it  should  not  carry 
costs  does  not  bar  the  landlord's  reimbursement  for  attorney's  fees  in 
suit  to  enjoin  further  breach  of  covenants  in  a  lease  providing  that  all 
costs  and  damages  landlord  might  be  compeUed  to  pay  for  tenant's  breach 
should  be  added  to  rent. 

3.  Appeal  and  oror  ^^1175(6)— Wliere  new  trial  useless,  judgment  ren- 

dered for  amount  stipulated  by  parties  on  a  reversal. 

Where  Judgment  for  defendant  tenant  must  be  reversed,  and  the  value 
of  the  services  by  plaintiff's  counsel  in  suit  to  enjoin  tenant's  violation 
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of  lease,  for  which  tenant  Is  liable,  has  been  fixed  by  stipulation  at  $250^ 
a  new  trial  is  unnecessary,  and  judgment  will  be  rendered  for  plaintiff. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Cuyler  Realty  Company  against  the  Teneo  Company, 
Incorporated.  From  a  judgment  of  the  City  Court  of  New  York 
in  favor  of  defendant,  after  trial  by  the  court  without  a  jury,  plain- 
tiff appeals.    Reversed,  and  judgment  directed  for  plaintiff. 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MULLAN,  JJ. 

John  T.  McGovern,  of  New  York  City  (Joseph  Dannenberg,  of  New, 
York  City,  of  counsel),  for  appellant. 

Joseph  &  Alvin  T.  Sapinsky,  of  New  York  City  Qoseph  Sapinsky,. 
of  New  York  City,  of  counsel),  for  respondent. 

MULLAN,  J.  [1]  The  lease  executed  by  the  plaintiff  lessor. ta 
the  defendant  lessee  contained  the  following  provision: 

"Eighth.  In  case  the  landlord,  by  reason  of  the  failure  of  the  tenant  to  per- 
form any  one  or  more  of  the  covenants,  agreements,  or  conditions  herein 
contained,  shall  be  compelled  to  pay  or  shall  pay  any  sum  of  money,  or  shall 
be  compelled  to  do  or  shall  do  any  act  which  requires  the  payment  of  money,, 
then  the  sum  or  sums  so  paid  or  required  to  be  paid,  together  with  all  interest, 
costs,  and  damages,  shall  be  added  to  the  Installment  of  rent  next  becoming 
due,  or  to  any  subsequent  installment  of  rent,  and  shaU  be  collectible  as  ad- 
ditional rent,  in  the  same  manner  and  with  the  same  remedies,  as  If  it  had  been, 
originally  reserved." 

It  was  also  provided  that  the  lessee  would  neither  manufacture 
on  the  demised  premises  nor  sublet  without  the  plaintiff  landloi^d's 
consent.  The  defendant  breached  these  two  covenants,  and  plain- 
tiff brought  suit  in  the  ^Supreme  Court  to  enjoin  the  defendant  and 
another  from  further  breach,  and  obtained  judgment  by  consent; 
th«  stipulation  providing  for  the  entry  of  the  judgment  without  costs. 
The  plaintiff  thereupon  brought  this  action  to  recover  the  counsel 
fees  necessarily  incurred  in  the  prosecution  of  the  injunction  suit,  and 
the  learned  trial  justice  dismissed  the  complaint  upon  the  stated  ground 
that  clause  eighth  of  the  lease,  quoted,  related  merely  to— 

"repairs  and  matters  which  apply  strictly  to  the  care  and  maintenance  of  the 
property  and  the  conduct  of  the  tenant  in  the  buUding,  *  *  «  and  not 
to  any  expenses  which  the  landlord  voluntarUy  incurs  outside." 

It  seems  to  me  to  be  v^  plain  that  the  language  employed  is  suffi- 
ciently broad  to  cover  the  contingency  here  dealt  with.  The  cases 
cited  on  behalf  of  respondent  are  either  not  in  point  or  they  are 
against  the  construction  it  urges.  In  the  case  upon  which  it  relies 
chiefly,  Rosenberg  v.  Frankel,  123  App.  Div.  700,  108  N.  Y.  Supp. 
353,  where  the  covenant  in  question  contained  a  provision  similar 
in  general  purport  to'  that  under  examination  here,  the  question  was 
not  whether  the  covenantee  could  recover  counsel  fees  necessarily  dis- 
bursed in  order  to  enforce  the  terms  of  the  covenant,  but  whether 
he  could  also  recover  the  counsel  fees  he  would  be  required  to  pay 
in  the  reimbursement  action,  such  as  this  is.    The  counsel  fees  in- 
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the  action  arising  out  of  the  covenantor's  breach  were  allowed  with- 
out question. 

[2]  The  argument  is  also  made  that  the  provision  in  the  stipula- 
tion consenting  to  the  entry  of  the  judgment,  that  the  judgment  would 
not  carry  costs,  bars  this  reimbursement  claim.  I  think  the  point 
is  obviously  untenable. 

[3]  As  the  parlies  have  stipulated  that  the  value  of  the  serv- 
ices performed  by  plaintiff's  counsel  in  the  injunction  suit  is  $250, 
no  purpose  would  be  served  by  sending  the  case  back  for  a  new  trial. 

Judgment  reversed,  with  costs,  and  judgment  directed  for  plain- 
tiff in  the  sum  of  $250  and  costs.     All  concur. 


(193  App.  Div.  964)  

WHITING  V.  LANE  et  aL 

(Supreme  Ck>urt,  Appellate  Dtvislon,  Fourth  Department.    October  15,  19S0.) 

1.  Mortgaires  <S=»201^Mortgagee  mder  no  affirmative  obligation  to  comply 

with  flire  policy. 

Where  the  mortgagor  effected  insurance,  and  retained  possession  until 
her  death  of  a  Are  policy,  which  then  passed  into  the  control  of  personal 
representatives,  the  mortgagee,  though  he  paid  assessments,  was  under  no 
aflarmative  obligation  to  have  the  conditions  of  the  policy  as  to  proof  of 
loss  complied  with,  hence  notwithstanding  he  knew  of  a  fire  which,  during 
pendency  of  foreclosure  proceeding,  destroyed  a  barn  on  the  mortgaged 
premises,  his  recovery  will  not  be  diminished  because  he  failed  to  make 
proof  of  loss,  though  the  administrator  and  heirs  of  the  mortgagor  failed 
to  make  proofs  of  loss  in  time. 

2.  Mortgages  ^=»489 — Though  fire  policy  be  considered  collateral  security, 

mortgagee  can  enforce  full  payment. 

Though  a  fire  policy  be  considered  as  to  the  heirs  at  law  of  the  deceased 
mortgagor  in  the  light  of  collateral  security  to  the  debt,  the  mortgagee, 
who,  knowing  of  a  loss  during  the  pendency  of  foreclosure  proceedings, 
failed  to  make  proofs  of  loss,  the  policy  not  being  in  his  possession,  is 
entitled  to  enforce  the  full  payment,  although  the  heirs  might  be  subrogat- 
ed to  any  of  his  rights  against  the  insurer ;  and  that  is  so,  notwithstand- 
ing proofs  of  loss  were  not  made  in  time. 

Appeal  from  Special  Term,  Steuben  County. 

Action  by  Glenn  L.  Whiting  against  Robert  S.  Lane,  individually 
and  as  administrator  of  the  estate  of  Lillie  Lane,  deceased,  and  others, 
to  foreclose  a  mortgage  given  by  the  deceased.  From  an  order  con- 
firming the  report  of  the  referee  under  judgment  of  sale  and  fore- 
closure,  defendants  appeal.     Affirmed. 

Defendants  contended  that  the  payment  to  the  mortgagee  should 
be  diminished  because  the  mortgagee,  who  had  paid  assessments  on 
a  fire  policy  on  the  mortgaged  premises,  failed  to  make  proof  of 
loss  on  account  of  a  bam  which  had  burned.  Neither  the  adminis- 
trator nor  the  heirs  made  proof  of  loss  within  the  time  fixed  by  the 
policy. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 
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James  McCall,  of  Bath,  for  appellants. 

Almon  W.  Burrell,  of  Canisteo,  for  respondent. 

PER  CURIAM.  [1]  The  insurance  was  effected  by  the  mort- 
gagor, and  she  retained  possession  of  the  policy  until  her  death,  and 
her  personal  representatives  have  since  had  it  in  their  possession. 
The  mortgagee  never  had  it.  Therefore  the  mortgagee  was  under 
no  affirmative  obligation  to  have  the  conditions  devolving  upon  the 
insured  complied  with.  It  may  be  that,  as  between  the  insurance 
company  and  the  mortgagee,  no  notice  or  proof  of  loss  was  neces- 
sary. See  McDowell  v.  St.  Paul  F.  &  M.  Ins.  Co.,  207  N.  Y.  482, 
101  N.  E.  457. 

[2]  If  the  insurance  company  is  liable  upon,  the  policy  to  the 
mortgagee,  and  it  is  a  substantial  collateral  security  to  his  debt, 
it  may  be  the  heirs  at  law,  who,  it  is  claimed,  are  mere  sureties, 
may  be  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee 
and  require  an  assignment  thereof;  but  that  question  is  not  before 
us,  and  we  do  not  decide  it.  The  mortgagee  was  entitled  to  full 
payment  of  his  mortgage,  and  the  heirs  at  law  can  only  require  him 
to  surrender  whatever  collateral  security  still  exists. 

Order,  so  far  as  appealed  from,  affirmed,  with  $10  costs  and  dis- 
bursements. 

DE  ANGEUS  and  HUBBS,  JJ.,  dissent 


In  re  RAPPS  WILL. 
Appeal  of  MERKLB. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department.   November  26, 1920.) 

1.  Wills  <8=s>302  (5) —Probate  caoiiot  be  bad  by  resort  to  reeital  of  attestation 

clause,  where  subscribing  witnesses  give  meager  proof  as  to  formalities. 

Wbere  the  subscribing  witnesses  to  a  will  gave  meager  evidence,  and 
even  negative  proof,  as  to  formalities,  probate  cannot  be  had  by  resort  to 
the  recitals  of  the  attestation  clause,  particularly  where  merely  a  short 
time  has  elapsed  between  the  attestation  and  the  trial. 

2.  Wills  <^=»303  (3)  ^Evidence  as  to  ezeeution  of  will  held  insufficient  to 

sustain  admission  to  probate. 

In  proceeding  to  probate  a  will,  where  the  subscribing  witnesses  gave 
meager  proof  as  to  the  execution  of  formalities,  and  stated  that  tlTey 
were  not  requested  to  sign  as  witnesses,  and  that  the  deceased  made  no 
publication  that  the  document  was  his  will,  a  judgment  admitting  the  will 
to  probate  cannot  be  sustained. 

Appeal  from  Surrogate's  Court,  Richmond  County. 

Proceeding  to  probate  the  last  will  and  testament  of  Carl  Rapp,  de- 
ceased. From  a  decree  admitting  the  will  to  probate,  Minnie  Merkle, 
contestant,  appeals.     Reversed. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 
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William  E.  Stewart,  of  Long  Island  City,  for  appellant 
John  McCormick,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  The  deceased  had  been  a  German  saloon  keeper. 
It  can  be  deduced  from  the  testimony  that,  although  he  had  been  in 
this  country  43  years,  he  did  not  understand  English,  and  could  not 
read  an  English  newspaper.  Two  daughters,  Mrs.  Margaret  F.  Reilly, 
the  proponent,  and  Mrs.  Minnie  Merkle,  the  contestant,  were  the  only 
children.  An  estrangement  between  them  began  about  the  time  of  the 
mother's  death  in  1915.  About  1917  Rapp,  who  had  lived  with  Mrs. 
Reilly,  came  back  to  work  as  a  janitor  in  a  German  boarding  house 
in  Staten  Island. 

On  Sunday  evening,  March  2d,  Rapp  was  stricken  with  pneumonia, 
and  was  removed  in  an  ambulance  to  the  Staten  Island  Hospital  at 
Castleton.  His  temperature  was  104.4  degrees.  He  commimicated 
with  the  hospital  physician  through  an  interpreter.  Mrs.  Reilly,  the 
proponent,  who  had  been  notified,  came  to  the  hospital  on  Tuesday, 
March  4th.  She  brought  with  her  a  will,  which  her  husband  had  pre- 
pared about  a  month  before.  Proponent  on  the  stand  volunteered  the 
statement  that  she  read  the  will  to  her  father.  Counsel  moved  to  have 
this  stricken  out,  which  motion  was  denied.  The  house  physician  and 
the  nurse  were  asked  to  witness  this  will,  but  declined.  Mrs.  Reilly 
then  went  to  the  boarding  house  where  Rapp  had  lived,  and  obtained 
three  men,  Stucken,  Schultz,  and  Fonday,  whom  she  asked  to  witness 
the  will.  When  they  came  to  the  bedside,  between  8  and  9  p.  m., 
Stucken  says :  That  Rapp  read  the  paper  with  his  glasses,  and  then 
said:  "All  right.  What  can  I  do?  Go  ahead."  All  talk  was  in 
German.  That  he  then  raised  up  in  bed,  and  put  out  one  leg,  and  wrote 
his  name  on  the  paper  upon  a  side  table.  Then  Stucken  signed,  and 
Schultz  followed,  who  testified  that  Rapp  remarked:  "I  give  the 
property  to  Mrs.  Reilly."  Both  witnesses  agree  that,  after  Rapp 
signed  the  paper,  he  never  requested  the  witnesses  to  sign,  and  made 
no  publication  or  announcement  that  the  doctmient  was  his  will.  It 
may  be  doubted  whether  decedent  knew  or  comprehended  its  contents, 
in  the  English  language. 

[1]  Whc^re  the  subscribing  witnesses  give  such  meager  evidence, 
aiid  even  negative  proof  as  to  formalities,  probate  cannot  be  had  by  re- 
sort to  the  recitals  of  the  attestation  clause.  Here  is  not  a  long  lapse 
of  time,  with  the  likelihood  of  forgetfulness.  The  trial  followed  in 
less  than  four  months.  In  Matter  of  Hermann,  87  Misc.  Rep.  476,  150 
N.  Y.  Supp.  118,  Surrogate  Fowler  points  out  that  a  rogatio  testium 
is  an  essential  part  of  the  execution.  In  1854>  it  was  held  that  due 
execution  of  the  formalities  of  the  will  cannot  be  presumed  from  the 
attestation  clause,  if  the  testimony  proves  the  contrary.  Lewis  v. 
Lewis,  11  N.  Y.  220;  see  Matter  of  Turell,  166  N.  Y.  330,  338,  59 
N.  E.  910;  Matter  of  Cogan,  184  App.  Div.  202,  171  N.  Y.  Supp.  646, 
affirmed  226  N.  Y.  694,  123  N.  E.  860. 

[2]  These  authorities,  I  think,  require  a  reversal,  and  a  determina- 
tion that  there  was  not  due  proof  of  the  execution  of  this  paper  as  a 
will 
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I  advise,  therefore,  that  the  decree  of  the  Surrogate's  Court  of  Rich- 
mond County  be  reversed,  upon  the  law  and  on  the  facts,  and  that  his 
findings  of  fact  numbered  IV,  V,  VI,  and  VII  be  reversed,  that  the 
contestant's  proposed  findings  numbered  VI,  VII,  VIII,  IX,  X,  and 
XI  be  found  and  allowed,  and  that  a  decree  refusing  probate  of  the 
paper  propounded  be  accordingly  entered  in  said  Surrogate's  Court, 
with  costs  of  this  appeal  and  of  the  probate  proceedings  to  the  contes- 
tant, payable  out  of  the  estate.  All  concur. 


BURTAINE  ▼.  BARR  et  al. 

(Supreme  Court,  AppeUate  DMsion,  Becond  Department    November  26, 1020.) 


Mortgages  ^»470,  471— Receivenhip  does  not  affeet  title;  temporary  re- 
ceiver, appointed  in  f oreeloeore  action,  cannot  oust  tenaols  under  exisiinp 
ieases. 

A  temporary  receiver,  appoiuted  In  a  foreclosure  action,  has  no  authority 
to  oust  tenants  in  lawful  possession  under  existing  leases  made  by  the  owner 
of  the  property ;  but  his  possession  is  subject  to  the  tenancies  existing  at 
the  date  of  his  appointment,  as  Ills  appointment  does  not  transfer  title 
to  the  property. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Philip  Burtaine  against  Adolph  Barr  and  another.  From 
an  order  granting  plaintiff's  motion  for  judgment  on  the  pleadings, 
with  leave  to  defendants  to  answer  the  complaint,  etc.,  defendants 
appeal.    Order  reversed,  and  plaintiff's  motion  denied. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Jacob  Shientag,  of  New  York  City  (Lawrence  B.  Cohen,  of  New- 
York  City,  on  the  brief),  for  appellants. 

Henri  C.  Jacques,  of  New  York  City,  for  respondent 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disbursements^ 
and  plaintiff's  motion  for  judgment  on  the  pleadings  denied,  with  $10 
costs.  A  temporary  receiver  appointed  in  a  foreclosure  action  has  no 
authority  to  oust  tenants  in  lawful  possession  under  existing  leases 
made  by  the  owner  of  the  property.  His  possession  is  subject  to  the 
tenancies  in  existence  at  the  date  of  his  appointment.  Appointment  of 
such  receiver  does  not  transfer  title  to  the  property. 

^s9For  other  cases  see  same  topic  A  KET-NTJMBBR  in  all  Key-Numbered  Digests  AIndezee 
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(194  App.  Dlv.  1)  

OSTRANDER  r.  OSTRANDER. 

(Supreme  Court,  Appellate  Division,  Third  Department    November  IS,  1920.) 

L  Trosto  ^=^350— Benefldary,  going  troslee  for  m!Hfnaiiageinent»  may  eleet  to 
take  value  of  property. 

Beneficiary,  suing  trustee  for  mismanagement,  is  not  required  to  seek 
the  specific  property,  but  may  elect  to  take  the  value  thereof  in  money, 
with  interest. 

t.  Trusts  ^»362— Trustee^  when  sued  for  mismnnagement,  entitled  to  credit 
for  amoont  paid  in  settlement  of  aetiim  against  beneficiary. 

Trustee,  authorized  by  beneficiary  to  represent  her  as  her  attorney  in 
an  action  against  her,  on  accounting  was  entitled  to  be  credited  with 
amount  paid  to  plaintiff  in  such  action,  in  settlement  thereof. 
8.  Trusts  ^=>350— Beneficiary,  electing  to  take  money,  instead  of  securities, 
should  convey  her  interest  to  trustee. 

Beneficiary,  who  sues  trustee  for  mismanagement  and  elects  to  take 
money  for  her  trust  interest,  instead  of  securities,  should  on  payment  of 
such  money  transfer  to  trustee  all  her  interest,  right,  and  title  to  such 
.securities. 

John  M.  Kellogg,  P.  J.,  and  Cochrane,  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Harriet  E.  Ostrander  against  George  N.  Ostrander. 
From  a  judgment  for  plaintiff,  removing  defendant  as  alleged  trustee 
of  plaintiff's  property,  and  finding  that  he  holds  $153,039.42  of  her 
money,  and  directing  him  to  pay  such  amount  to  the  Adirondack  Trust 
Company,  the  substituted  trustee,  defendant  appeals;  and,  claiming 
judgment  to  be  inadequate,  plaintiff  also  appeals.  Affirmed,  as  modi- 
fied. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Brackett,  Todd,  Wheat  &  Wait,  of  Saratoga  Springs  (Edgar  T. 
Brackett  and  Luther  A.  Wait,  both  of  Saratoga  Springs,  of  counsel), 
for  plaintiff, 

Edward  M.  Angell,  of  Glens  Falls  (J,  A.  Kellogg,  of  New  York 
City,  of  counsel),  for  defendant. 

KILEY,  J.  Parties  in  this  action  are  husband  and  wife.  Upon  the 
trial  of  this  action  before  a  referee,  plaintiff  recovered  a  judgment 
against  the  defendant.  Both  parties  have  appealed  and  hereafter  will 
be  designated  as  plaintiff  and  defendant.  The  facts  out  of  which  this 
litigation  arises  are  briefly  as  follows : 

George  R.  Finch,  a  resident  of  Glens  Falls,  N.  Y.,  died  January  12, 
1906.  He  left  him  surviving  this  plaintiff,  his  widow,  and  no  descend- 
ants. He  was  worth,  at  the  time  of  his  death,  about  $800,(XX).  He 
left  a  last  will  and  testament,  made  and  executed  on  the  day  he  died. 

The  second  and  third  clauses  of  the  will  made  provision  for  this 
plaintiff  as  follows: 

''Second.  I  give,  devise  and  bequeath  unto^my  beloved  wife,  Harriet  E.,  for 
her' use  and  benefit  so  long  as  she  shall  iremain  unmarried  and  my  widow, 
the  residence  In  which  I  now  reside  and  the  contents  thereof,  that  is,  furni- 

^s»Fox  oUmf  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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ture,  plate,  etc.,  together  with  all  the  horses  and  carriages  thereon,  and  the 
appurtenances  thereof. 

"Third.  I  direct  my  executors  hereinafter  named,  and  It  is  my  will  that 
my  said  wife,  Harriet  B.  shall,  before  the  payment  of  any  sum  herein  directed 
to  be  paid,  receive  from  my  estate  the  sum  of  twenty  five  thousand  dollars  an- 
nually in  such  Installments  and  at  such  times  as  to  my  said  executors  shall 
seem  wise  and  proper,  and  so  long  as  she  remains  my  widow." 

In  the  ninth  clause  of  the  will  it  is  provided  that  the  foregoing  shall 
be  in  lieu  of  dower.  The  will  gave  specific  legacies  to  different  peo- 
ple, among  them  this  defendant.  The  testator  disposed  of  the  residuum 
of  his  estate  as  follows : 

"Seventh.  Upon  the  death  or  marriage  of  my  said  wife,  I  give,  devise  and 
bequeath  all  my  estate,  real  and  personal,  not  otherwise  disposed  herein,  to 
my  sister,  Mrs.  Thomas  H.  Foulds,  and  to  my  friend,  George  N.  Ostrander,  in 
fee  absolute." 

George  N.  Ostrandef,  above  named,  is  this  defendant.  Proceedings 
were  had  to  probate  said  will,  and  a  brother  of  the  decedent,  J.  T. 
Finch,  filed  objections  and  entered  upon  a  contest  thereof.  On  the 
5th  day  of  March,  1907,  all  of  the  legatees  named  in  the  will,  including 
the  executors,  signed,  executed,  and  delivered  an  instrument  in  writing 
containing  the  terms  of  settlement  made  with  said  J.  T.  Finch,  pur- 
suant to  which,  and  for  the  consideration  therein  named,  he  withdrew 
his  objections  and  permitted  the  will  to  be  probated.  He  received 
$50,000  cash  and  large  blocks  of  stock  out  of  the  estate,  materially 
lessening  the  same. 

The  defendant  was  the  attorney  for  George  R.  Finch  in  his  life- 
time and  drew  this  will  on  his  deathbed.  It  appears  from  the  evidence 
that  defendant  had  a  wife  and  son  living,  and  that  there  had  been  no 
divorce.  Each  of  the  parties  to  this  action  faced  a  dilemma  at  that 
time.  The  plaintiff  must  live  husbandless  the  remainder  of  her  life,  in 
order  to  enjoy  the  benefits  provided  for  her  under  clauses  2  and  3  of 
the  will ;  and  the  defendant,  if  plaintiff  did  not  die  or  remarry,  must 
forego,  for  a  time  undetermined  and  undeterminable,  by  any  legal 
or  ethical  process,  the  enjoyment  of  the  provisions  made  for  him 
in  the  seventh  clause  of  the  will.  There  is  an  old  saying  "that  where 
there  is  a  will,  there  is  a  way,"  and  it  is  gathered  from  the  evidence  that 
defendant's  wife  at  that  time  procured  a  divorce  from  him.  The  next 
of  importance  is  the  following  document : 

''This  agreement,  made  and  entered  into  this  22d  day  of  June,  in  the  year 
of  our  Lord  1907,  by  and  between  George  N.  Ostrander,  of  the  city  and  county 
of  Albany  and  state  of  New  York,  party  of  the  first  part,  and  Harriet  E.  Os- 
trander, party  of  the  second  part,  witnesseth : 

'*That  whereas,  in  and  by  the  last  will  and  testament  of  George  R.  Finch, 
late  of  Glens  Falls,  New  York,  the  said  party  of  the  second  part,  then  Harriet 
E.  Finch  and  the  widow  of  the  said  George  B.  Finch,  was  devised  and  be- 
queathed a  yearly  annuity  of  $25,000,  conditioned  upon  her  remaining  un- 
married, it  being  farther  provided  that  upon  her  remarriage  the  said  legacy 
or  annuity  should  lapse,  and,  returning  to  the  body  of  the  estate  of  said  de- 
cedent, should  with  the  principal  sum  wherefrom  said  annuity  was  to  be  de- 
rived, eventually  pass  to  the  residuary  legatees  named  In  and  by  the  said 
last  will  and  testament  of  George  R.  Finch,  deceased,  to  wit,  Helen  E.  Foulds, 
of  Glens  Falls,  New  York,  and  George  N.  Ostrander,  the  party  of  the  first 
part  hereto,  and 
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''WhereAS,  the  said  parties  hereto  have  now  intermarriecU  and  prior  to  said 
marriage  it  was  agreed  by  and  between  the  parties  hereto*  and  by  the  party 
of  the  firpt  part  as  a  compensation  for  the  forfeiture  of  the  said  annuity  be- 
longing to  the  said  party  of  the  second  part  caused  by  such  marriage,  and  tor 
the  purpose  of  providing  a  suitable  maintenance  and  support  for  his  intended 
wife,  the  said  party  of  the  second  part,  that  he,  the  said  party  of  the  first 
part,  should  and  did  set  apart  for  such  support  and  maintenance,  and  as  a 
settlement  upon  his  intended  wife  in  the  event  of  such  marriage,  an  undivided 
one-half  interest  in  the  property  and  estate,  real  and  personal,  which  he  might 
receive  as  one  of  the  residuary  legatees  under  the  said  last  will  and  testament 
of  said  George  R.  Finch,  deceased : 

"Now,  therefore,  this  agreement,  made  this  24th  day  of  June,  1907,  between 
the  said  George  N.  Ostrander,  party  of  the  first  part  hereto,  and  the  said  Har- 
riet E.  Ostrander,  party  of  the  second,  hereto,  witnesseth:  That  for  and  in 
consideration  of  the  premises  and  of  the  sum  of  one  dollar  by  each  of  said 
parties  to  the  other  paid,  and  because  of  said  marriage  and  certain  other  good 
and  valuable  considerations  from  said  parties  to  each  other  passing,  it  is 
agreed  as  follows,  to  wit:  That  the  said  party  of  the  first  part  does  hereby 
covenant  and  agree  to  set  apart  one-half  of  all  the  property  and  estate,  real 
and  personal,  which  he  may  receive,  or  which  may  be  paid  over  to  him,  as 
one  of  the  legatees  under  the  last  \srill  and  testament  of  George  B.  Finch,  late 
of  Glens  Falls,  New  York,  deceased,  the  same  to  be  and  constitute  a  trust  fund 
and  separate  estate  of  the  said  party  of  the  second  part,  and  which  he,  the 
said  party  of  the  first  part,  as  trustee  for  said  party  of  the  second  part,  shall 
have  and  hold.  In  trust,  nevertheless,  to  invest  and  reinvest  the  same,  and 
to  collect  and  receive  the  Income  and  profits  thereof  and  pay  over  the  same 
unto  the  said  party  of  the  second  part  during  the  term  of  her  natural  life, 
an<l  upon  her  death  and  the  death  of  the  said  trustee,  the  party  of  the  first 
part,  the  said  principal  of  said  trust  fund*  together  with  all  accumulations  of 
interest  and  income  shall  be  paid  unto  said  party  or  persons  as  she,  the  said 
party  of  the  second  part,  may  by  will  direct,  or,  should  she  die  intestate,  to  her 
lawful  heirs  at  law;  it  being  intended  that  the  said  trust  so  created  shall 
terminate  and  cease  upon  the  death  of  both  the  imrtles  to  this  agreement. 
And  this  agreement  is  here  made  in  satisfaction  and  confirmation  of  an 
antenuptial  agreement  made  between  the  parties  hereto,  and  is  done  for  the 
purpose  of  confirming  and  carrying  into  effect  said  antenuptial  agreement." 
( Signed  and  acknowledged  by  the  parties,  who  are  the  parties  to  this  action. ) 

On  the  same  day  this  agreement  was  made  and  signed,  the  parties 
thereto  and  to  this  action  were  married  outside  of  the  state  of  New 
York.  Both  parties  concede  that  this  instrument  creates  a  trust  in 
favor  of  the  plaintiff.  We  have  no  fault  to  find  with  what  the  parties 
agree  is  the  correct  construction,  essence,  or  effect  of  the  contract  as 
herein  set  forth;  and  while  I  accede  to  the  wishes  of  the  parties  in 
that  regard,  it  is  apparent  that  it  was  an  agreement,  entered  into  by 
the  parties,  with  one  of  the  principal  purposes  to  destroy  a  trust  al- 
ready created  by  the  will  of  George  R.  Finch,  deceased.  Each  of  the 
parties  come  into  court,  equally  chargeable  with  the  acts,  the  purposes, 
and  the  consequences  which  that  instrument  denotes.  Under  such 
circumstances,  it  should  require  more  than  a  mere  irregularity,  affect- 
ing none  but  the  parties  themselves,  to  move  equity  toward  the  advan- 
tage of  either, V except  to  do  exact  justice,  so  far  as  it  can  be  done. 

[1]  Plaintiff,  feeling  that  the  defendant  had  mishandled  the  prop- 
erty transferred  to  her  under  the  alleged  trust  agreement,  brought  this 
action.  In  and  by  said  complaint  she  does  not  seek  the  specific  property 
intended  to  be  conveyed,  but  elects  to  take  the  value  thereof  in  money, 
with  interest  thereon.    This  she  had  a  right  to  do.    King  v.  Talbot, 
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40  N.  Y.  76,  approved  in  Villard  v.  Villard,  219  N.  Y.  482,  at  page 
499  of  the  opinion,  114  N.  E.  789. 

Defendant  accepts  the  method  adopted  by  plaintiff,  and  expresses 
himself  as  willing  to  pay  over  the  value  of  the  corpus  of  said  trust 
estate,  but  objects  to  paying  interest  thereon,  alleging  as  a  reason  that 
said  trust  agreement  was,  subsequent  to  the  execution  and  delivery 
thereof,  modified  by  a  parol  agreement,  made  between  him  and  the 
plaintiff,  to  the  effect  that,  because  a  home  he  was  building  and  their 
living  expenses  were  greater  than  could  be  met  from  his  individual  in- 
come, plaintiff  said  to  him  he  could  use  the  income  from  her  estate. 
Plaintiff  denies  that  such  authority  was  given  with  reference  to  in- 
come ;  that  such  arrangement  applied  to  $20,000  she  had  in  the  bank, 
and  was  received  as  income  from  the  estate  of  her  deceased  husband, 
which  she  did  loan  to  him  and  took  his  evidence  of  indebtedness  and 
security  therefor.  It  may  be  said  here  that  such  loan  or  transaction 
is  not  involved  in  this  litigation. 

Plaintiff  further  says  that,  under  section  15  of  the  Personal  Property 
Law,  such  modification  could  not  be  legally  made.  In  reply,  defend- 
ant says  that  after  the  trust  agreement  he  placed  one-half  of  his  por- 
tion of  the  residuary  estate  coming  to  him  under  the  will  of  George 
R.  Finch,  deceased,  consisting  of  stocks  of  said  estate,  in  an  envelope, 
and  wrote  thereon  what  it  contained;  that  said  stocks  were  trans- 
ferred by  assignment  on  the  back  thereof,  and  the  whole  thereof  he 
placed  in  his  safe  deposit  box  in  the  bank  and  gave  plaintiff  a  dupli- 
cate key  to  said  box;  that  such  transaction  was  a  compliance  with 
section  23  of .  the  Personal  Propertjr  Law,  wherein  it  provides  for 
the  manner  of  revocation  of  a  trust  in  personal  property  or  any  part 
thereof ;  and  further  that  plaintiff,  having  permitted  the  actual  opera- 
tion under  this  agreement,  is  now  estopped  from  denying  the  validity 
thereof ;  that  the  money  has  been  so  expended,  and  that  equity  should 
intervene,  and  the  doctrine  of  equitable  estoppel  be  applied.  Defendant 
cites  Rothschild  v.  Tide  Guarantee  &  Trust  Co.,  204  N.  Y.  458,  97  N. 
E.  879,  41  L.  R.  A.  (N.  S.)  740;  Brown  v.  Bowen,  30  N.  Y.  519,  86 
Am.  Dec.  406 ;  Boardman  v.  Lake  Shore  &  Michigan  So.  Ry.  Co.,  84 
N.  Y.  157;  Trustees  v.  Smith,  118  N.  Y.  634,  23  N.  E.  1002,  7  L.  R.  A. 
755 ;  Butterfield  v.  Cowing,  112  N.  Y.  486,  20  N.  E.  369;  Voharn  v. 
Michael,  185  N.  Y.  420.  78  N.  E.  156,  113  Am.  St.  Rep.  921.  Chief 
among  these  cases  is  118  N.  Y.  634,  23  N.  E.  1002,  7  L.  R.  A.  755. 

Plaintiff  says  she  did  not  consent  that  her  money  or  income  except 
the  $20,000  loan,  should  be  used  up  for  living  expenses,  and  that  she 
asked,  the  several  years  intervening  the  trust  creation  and  the  com- 
mencement of  this  action,  after  her  income,  and  was  told  by  defendant 
she  had  no  income.  The  referee  has  found,  and  we  cannot  say  on  insuf- 
ficient evidence,  that  there  was  no  such  modification  as  herein  contend- 
ed for  by  the  defendant.  Equity  does  not  press  hard  enough  to  dis- 
turb the  foundation  of  this  finding.  It  should  not  be  overlooked 
that  defendant  has  the  title  of  this  magnificent  estate  described  in  the 
evidence,  and  into  which  it  is  claimed  much  of  this  income  went 
The  referee  found  that  plaintiff's  interest  in  the  property,  conveyed  or 
agreed  to  be  conveyed,  by  the  trust  agreement,  was  on  July  13,  1912, 
principal,  $11,361.78;    interest  upon  that  principal  prior  to  July  13, 
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1912,  $5,179.18— making  a  total  of  $116,540.96,  agamst  which  the 
referee  allowed  as  a  valid  offset  $12,420;71,  leaving  a  total  chargeable 
against  defendant  on  July  13,  1912,  $104,120.25.  Upon  this  amount, 
and  from  the  last-named  date,  he  allowed  interest  at  the  rate  of  6  per 
cent,  per  annum,  making  the  total  amount  of  damages  $153,039.42; 
$98,941.07  of  the  damages  so  found  represent  the  vklue  of  the  prop- 
erty transferred  to  plaintiff  under  the  trust  agreement,  and  the  balance  • 
is  for  interest. 

[2]  Defendant  contends  that,  having  used  this  interest  under  the 
aforesaid  arrangement  with  the  plaintiff,  he  should  not  be  charged  with 
it,  and  also  it  did  not  earn  the. item  of  interest  charged  previous  to 
July  13,  1912.  The  referee  took  a  different  view,  and  with  the  excep- 
tion of  one  further  credit  his  statement  of  the  account,  based  upon  the 
questions  of  fact  in  the  evidence,  must  stand.  The  evidence  shows  that 
before  this  marriage  of  plaintiff  and  defendant  the  previous  Mrs.  Os- 
trander  sued  this  plaintiff  for  alienation  of  defendant's  affection. 
Plaintiff,  as  Mrs.  Finch,  handed  the  summons  to  the  defendant  to  rep- 
resent her.  The  matter  dragged  along,  was  on  a  calendar  of  the  court 
where  the  venue  was  laid,  and  finally  settled  by  defendant  paying  the 
plaintiff  in  that  action  $2,500,  and  an  attorney  who  effected  the  settle- 
ment $250.  I  cannot  find  that  these  amounts  have  been  credited  to 
the  defendant.  They  should  be,  with  interest  from  date  of  payment, 
September  30,  1910.  If  this  amount  had  been  much  larger,  the  plain- 
tiff should  pay.  Under  the  circumstances,  peace  was  reasonably  pur- 
chased. 

Plaintiff  seeks  to  reach  the  wild  lands  given  to  defendant,  as  a 
specific  legacy,  in  tibe  Finch  will.  She  is  not  entitled  to  have  such 
desire  gratified,  the  referee's  report  is  proper  in  that  regard. 

[3]  The  referee  fotmd  as  a  fact  that  there  were  Unsettled  claims  * 
outstanding  against  the  Finch  estate  in  the  sum  of  approximately  $50,- 
000.  When  those  claims  are  liquidated,  one-fourth  of  the  amount 
necessary  to  pay  them  is  by  r^ht  chargeable  to  the  trust  estate 
of  the  plaintiff.  Plaintiff,  having  elected  to  take  money  for  her  trust 
interest,  instead  of  securities,  should,  on  payment  of  the  same,  transfer 
all  of  her  interest,  right,  and  title  to.  the  property  here  involved  to  the 
defendant. 

The  judgment  should  be  modified,  by  deducting  from  the  amount  of 
said  judgment  $2,750  and  interest  at  6  per  cent,  from  September  30, 
1910,  to  5ie  date  of  said  judgment,  by  inserting  in  said  final  judgment  a 
provision  that  plaintiff's  trust  estate  is  chargeable  with  one-fourth  of 
the  amoimt  of  money  or  other  valuable  thing  necessary  to  be  paid  to 
discharge  the  outstanding  claims  against  the  George  R.  Finch  estate, 
whenever  and  however  that  shall  be  determined,  and  also  provide  for 
the  transfer  to  defendant,  on  payment  of  the  judgment,  as  modified, 
all  property  of  evely  name  and  nature  involved  in  ■this  action  and  cov- 
ered by  said  trust  agreement,  as  in  said  judgment  and  findings  of  the 
referee  found. 

The  judgment,  as  modified,  should  be  affirmed,  without  costs. 
Plaintiff's  appeal  should  be  dismissed,  without  costs  to  the  defendant. 
All  concur,  except  JOHN  M.  KELLOGG,  P.  J.,  and  COCHRANE, 
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J.,  who  dissent  and  vote  for  reversal,  on  the  ground  that  the  referee 
did  not  determine  whether  any  of  the  income  of  the  trust  was  expended 
by  the  husband  at  the  request  or  consent  of  the  wife,  and  that  that  mat- 
ter should  be  determined. 


(193  App.  Dlv.  498) 

ZINKE  et  aL  t.  HIPfilNS  et  al. 

(Supreme  Ck)urt,  Appellate  Division,  Second  Department    Nov^nber  6, 1920.) 

^peal  and  error  ^=>358— FWuro  of  judge  of  Appellate  Division  to  vote  does 
not  ^ve  appeal  to  Court  of  Appeals  bs  of  right;  ^dissent." 

While  the  judgment  of  the  Appellate  Division  is  not  unanimous,  when 
one  Justice  does  not  vote,  there  is  no  actual  dissent,  within  Code  Civ. 
Proc.  9  190,  subd.  1,  as  amended  by  Laws  1917,  c.  290,  relative  to  appeals 
as  of  right  to  the  Court  of  Appeals. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  Second 
Series,  Dissent.] 

Action  by  William  Zinke  and  another,  copartners,  against  John  C. 
Hipkins  and  another,  individually,  etc.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.  Affirmed.  On  motion  for  reargument  or 
for  leave  to  appeal  to  the  Court  of  Appeals.    Leave  to  appeal  granted. 

See,  also,  193  App.  Div.  913, 183  N.  Y.  Supp.  959. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  KELLY, 
and  JAYCOX,  JJ. 

Robert  E.  McLear,  of  New  York  City,  for  the  motion. 
Alexander  Holtzoff,  of  New  York  City  (^Paul  Windels,  of  New 
York  City,  on  the  brief),  opposed. 

PUTNAM,  ).  Where  a  justice  who  sat  in  an  appeal  here  is  re- 
ported as  "not  voting,"  the  judgment  of  the  others  is  not  unanimous. 
Wangner  v.  Grinmi,  169  N.  Y.  421,  427,  62  N.  E.  569.  The  test  now 
of  the  right  to  appeal  to  the  Court  of  Appeals  is  where  one  or  more 
justices  of  this  court  "dissents  from  the  decision."  C.  C.  P.  §  190, 
subd.  1,  as  amended  by  Laws  1917,  c.  290. 

As  there  was  no  actual  dissent  to  our  judgment  of  affirmance,  there- 
fore, in  correction  of  our  order  of  October  8th,  leave  to  appeal  to  the 
Court  of  Appeals  is  hereby  granted.    All  concur. 


(193  App.  Div.  663) 

SOMMER  V.  EHRGOTT. 

(Supreme  CJourt,  Appellate  Division,  Second  Department.   November  12, 1920.) 

1.  AetioD  ^==>48  (3) —Action  on  contract  prc^»eriy  united  wltli  one  for  damages 
for  fraud  In  inducing  contract. 

A  cause  of  action  for  the  breach   of  a   contract  may  properly  be 
joined  with  one  for  damages  for  fraud  in  inducing  plaintiff  to  make  it 
Z.  Pleadiu  ^=^193 (7)— No  demurrer  lies  to  prayer  for  vrilef. 
A  demurrer  does  not  lie  to  the  prayer  for  relief. 

^ssFor  otber  caaes  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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3.  Vendiir  and  imreiuMer  ^=»1S4(1) -—Effective  lease  fenewal  elMue  consti- 

tuted nndisdoaed  Ineamlyrance. 

An  effective  renewal  clause  in  a  lease  constituted  undisclosed  Incum- 
brance, that  justified  a  refusal  of  grantee  to  take  title,  even  before  the 
expiration  of  the  lease,  where  seller  fraudulently  represented  that  the  les- 
see had  failed  to  avail  himself  of  such  clause. 

4.  Vendor  and  purchaser  ^^347— -Corenan^  against  incombrances  broken  as 

soon  as  made. 

Where  it  was  falsely  represented,  with  respect  to  an  outstanding  lease 
expiring  April  30th  that  lessee  had  failed  to  avail  himself  of  a  renewal 
clause  therein,  buyer  under  contract,  on  discovering  that  lessee  intended 
that  the  renewal  clause  had  been  availed  of,  could  bring  action  thereon 
for  breach  of  the  contract  prior  to  May  1st ;  the  covenant  against  incum- 
brances being  broken  as  soon  as  made. 

5.  Evidence  (&=»434(ll)^Parol  evidence  admissible  to  show  fraudulent  rep- 

resentations as  to  incumbrances. 

Where  written  agreement  of  sale  of  land  was  "subject  to  rights  of 
tenants  and  lessees,"  without  mention  of  any  particular  lease,  plaintiff 
was  not  precluded  from  oral  evidence  as  to  fraudulent  representation  by 
seller  that  the  lessee  in  a  lease  expiring  on  a  certain  future  date  had 
failed  to  avail  himself  of  renewal  clause  in  such  lease,  when  he  had  lA 
fact  done  so. 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Carolina  Sommer  against  Jacob  J.  F.  Ehrgott.  From  an 
order  denying  his  motion  for  judgment  on  me  pleadings,  and  over- 
ruling his  demurrer,  defendant  appeals.  Order  modified,  and,  as  mod- 
ified, affirmed. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Richard  B.  Hand,  of  New  York  City  (J.  Baldwin  Hand,  of  New 
York  City,  on  the  brief),  for  appellant. 
Adolph  Kreisberg,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  [1]  The  appellant's  contention  that  there  is  a  mis- 
joinder of  a  cause  for  breach  of  contract  and  a  cause  for  fraudulent 
inducements  to  the  contract  is  put  upon  the  authority  of  Edison  Elec- 
tric Illuminating  Co.  v.  Kalbfleisch,  117  App.  Div.  842,  102  N.  Y. 
Supp.  1039,  and  like  cases.  It  cannot  prevail  now,  in  view  of  France 
&  C.  S.  S.  Corp.  V.  Berwind-White  C.  M.  Co.,  229  N.  Y.  89,  127  N. 
E.  893,  which  expressly  disapproves  of  the  Edison  Case,  supra,  and 
like  cases,  and  expressly  approves  of  Taft  v.  Bronson,  180  App.  Div. 
154,  167  N.  Y.  Supp.  433,  as  in  harmony  with  the  decisions  of  the 
Court  of  Appeals.  Taft  v.  Bronson,  supra,  was  cited  by  the  learned 
Special  Term  in  the  case  at  bar. 

[2]  A  further  contention  of  appellant  is,  in  eflfect,  that  the  plaintiff 
cannot  have  a  specific  relief  prayed  for.  That  may  be,  but  demurrer 
does  not  lie  to  the  prayer  for  relief  (Mackey  v.  Auer,  8  Hun,  180; 
Haines  v.  HoUister,  64  N.  Y.  1-4),  and  moreover  there  is  also  a  prayer 
for  damages. 

[3-5]  It  is  contended  that  the  second  cause  of  action  does  not 
state  sufficient  facts.  It  alleges  false  and  fraudulent  representations 
with  respect  to  an  outstanding  lease  to  Gottehrer,  namely,  that  the 
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lease  expired  on  April  30,  1920,  and  that  the  lessee  had  failed  to  avail 
himself  of  the  renewal  clause  in  the  lease,  when  in  fact  Gottehrer  or 
his  representative  contended  that  the  renewal  clause  had  been  availed 
of,  and  asserted  that  there  would  be  no  vacation  of  the  premises  at 
the  expiry  of  the  lease,  but  retention  under  the  renewal. 

The  argument  of  the  learned  and  able  counsel  for  the  appellant  is 
that  this  action  was  begun  on  April  20,  1920;  that  the  lease  did  not 
expire  until  April  30,  1920;  that  as,  therefore,  the  plaintiff  did  not 
know  on  April  20,  1920,  the  premises  would  be  vacated  on  May  1, 
1920,  the  action  was  premature ;  the  damages  had  not  accrued.  But 
the  closing  day  was  April  1,  1920.  It  seems  to  me  that  there  may  be 
a  substantial  difference  between  premises  subject  on  April  1,  1920, 
to  a  lease  that  expired  on  April  30,  1920,  without  right  of  renewal, 
and  a  lease  that  expired  on  that  day,  but  as  to  which  the  tenant  in 
possession  asserted  that  he  had  availed  himself  of  a  renewal  clause 
and  proposed  to  stand  upon  it.  The  renewal  clause,  if  ineflFective,  was 
a  nullity ;  if  effective,  it  constituted  an  undisclosed  incumbrance  that 
justified  a  refusal  to  take  title.  Fruhauf  v.  Bendheim  (Gen.  Term, 
1st  Dept.)  6  N.  Y.  Supp.  264,^  affirmed  127  N.  Y.  587,  28  N.  E.  417. 
In  Fruhauf's  Case,  supra,  the  court  say,  referring  to  the  renewal 
clause : 

''It  was  a  covenant  runniiig  wlt|i  the  land  (Plggot  v.  BCason,  1  Paige,  412), 
and  enforceable  against  the  grantee." 

-Here  was  a  permanent  incumbrance,  as  opposed  to  a  pecuniary  one. 
Maupin's  Marketable  Title  to  Real  Estate  (2d  Ed.)  314.  The  cove- 
nant was  broken  as  soon  as  made.  Id.  289.  The  written  agreement 
of  sale  was  "subject  to  rights  of  tenants  and  leases,"  without  mention 
of  any  particular  lease;  but  the  plaintiff  is  not  precluded  from  oral 
evidence  as  to  the  alleged  fraudulent  representations.  Adams  v.  Gil- 
lig,  199  N.  Y.  314,.  92  N.  E.  670,  32  L.  R.  A.  (N.  S.)  127,  20  Ann. 
Cas.  910.  There  is  an  interesting  discussion  as  to  damages  in  Taft 
v.  Bronson,  supra;  and  see,  too,  Maupin,  supra  (2d  Ed.)  314  et  seq. 

The  order  appealed  from  was  dated  June  3,  1920.  The  appeal  was 
taken  on  June  7,  1920,  and  submitted  on  June  18,  1920.  France  &  C. 
S.  S.  Corp.  V.  Berwind- White  C.  M.  Co.,  supra,  was  decided  June  1, 
1920,  but  not  reported  in  the  Advance  Sheets  until  July  10,  1920.  In 
view  of  the  inharmonious  decisions  as  to  joinder  and  the  difference  in 
the  Appellate  Division  (see  France  &  C.  S.  S.  Corp.  v.  Berwind- White 
C.  M.  Co.,  supra,  as  reported  in  191  App.  Div.  105,  180  N.  Y.  Supp. 
709),  I  advise  that  the  order  be  modified  by  striking  out  costs,  and,  as 
so  modified,  it  be  affirmed,  without  costs.    All  concur. 

^Reported  in  fall  in  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  68  Hun,  036. 
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(193  App  Dlv.  666)     - 

TBEUHAFT  V.  BENDER  ei  aL 

(Snpreme  Court,  Appellate  Division,  Second  Department.   November  12, 1020.) 

rrial  <S=>260  (4) —Refusal  of  an  iostruction  as  to  effect  of  failure  to  call  wit- 
ness held  proper. 

Where,  in  an  action  by  a  nine  year  old  boy,  struck  by  an  automobile  and 
rendered  unconscious,  the  court  had  instructed  that,  when  a  party  is  able 
to  produce  a  material  witness  and  does  not,  such  failure  may  be  taken  to 
indicate  that  testimony  of  such  witness  will  not  be  favorable  to  that  party, 
it  is  not  error  to  refuse  further  charge  that  "the  failure  of  plaintiff's  coun- 
sel to  produce  the  boy  as  a  witness  may  be  taken  by  the  jury  to  indicate 
that  the  testimony  of  the  boy  would  be  unfavorable" ;  the  jury  being  left 
to  consider  the  boy's  age,  the  circumstances,  and  the  probability  of  his 
inability  to  describe  the  event. 

Mills,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Julius  Treuhaft,  minor,  by  Hattie  Treuhaft,  guardian  ad 
litem,  against  Moritz  Bender  and  another.  From  judgment  for  plain- 
tiff, and  from  an  order  denying  new  trial,  defendants  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

Edwin  M.  Otterbourg,  of  New  York  City,  for  appellants. 
Gilbert  D.  Steiner,  of  New  Ycjrk  City,  for  respondent. 

PUTNAM,  J.  This  action  was  by  a  boy  nine  years  old.  While 
crossing  Broadway,  Brooklyn,  on  April  6,  1918,  he  was  struck  by  de- 
fendants* automobile,  which  dragged  him  a  considerable  distance. 
When  picked  up,  he  was  breathing  and  unconscious.  He  was  not  put 
on  the  stand  at  the  trial.  After  the  charge,  defendants'  counsel  made 
the  following  requests: 

"Defendants'  Counsel:  I  ask  your  honor  to  charge  the  Jury  that,  in  con- 
sidering the  evidence  in  this  case,  they  may  not  only  consider  the  witnesses 
who  have  appeared  here,  but  the  witnesses  who  have  not  appeared  here,  and 
they  may  take  Into  consideration  the  fact  fhat  the  boy  to  whom  this  accident  is 
alleged  to  have  happened  was  not  called  to  testify  in  his  own  behalf. 

"The  Court :    They  have  a  right  to  consider  that.    I  so  charge. 

"Defendants'  Counsel:  I  ask  your  honor  to  charge  the  jury,  as  a  matter 
of  law,  that  when  a  party  to  an  action  is  able  to  produce  a  witness  material 
to  the  case,  and  he  does  not  produce  him,  the  failure  to  produce  that  witness 
may  be  taken  by  the  jury  as  indicating  that  the  testimony  of  such  a  witness 
would  not  be  favorable  to  that  party. 

"The  Court:  I  so  charge  where  it  appears  that  the  plaintiff  was  able  to 
produce  the  viritnesB. 

"Plaintifrs  Counsel :  In  connection  with  that,  I  ask  your  honor  to  charge 
that  it  does  not  appear  that  there  was  any  witness  that  the  plaintiff  was  able 
to  produce  that  he  did  not  produce. 

"The  Court:    I  cannot  charge  that. 

"Defendants'  Counsel :  The  failure  of  the  plaintiff's  counsel  to  produce  the 
boy  as  a  witness  may  be  taken  by  the  jury  to  indicate  that  the  testimony  of 
the  boy  would  be  unfavorable  to  his  own  case. 

"The  Court:  I  refuse  to  so  (iharge.  The  jury  may  consider  the  boy's  age 
and  the  drcumstances  surrounding  the  accident. 

"Defendants'  Counsel,:    Exception." 

^=;>For  oUier  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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The  court  had  stated  the  eflfect  of  not  calling  a  witness  as  favorably 
to  defendants  as  they  were  entitled.  Reehil  v.  Fraas,  129  App.  Div. 
563,  114  N.  Y.  Supp.  17;  Neale  v.  Nassau  Electric  Railroad  Co.,  161 
App.  Div.  95,  146  N.  Y.  Supp.  263 ;  Perlman  v.  Shanck,  192  App.  Div. 
179,  182,  184,  182  N.  Y.  Supp.  767. 

When,  however,  counsel  asked  an  instruction  regarding  the  omission 
to  call  this  infant  to  the  witness  stand,  and  to  apply  the  general  rule 
for  an  adult  plaintiff,  the  court  declined,  but  left  the  jury  to  consider 
the  boy's  age  and  the  circumstances  of  his  accident,  with  the  probability 
of  his  inability  to  describe  so  sudden  a  blow,  which  made  him  un- 
conscious. In  this  I  think  there  was  no  error.  This  last  charge  is 
criticized,  in  that  the  jury  were  not  told  how  they  should  consider  the 
boy's  not  being  called.  But  the  prior  instructions  had  made  this  dear. 
As  this  court  said  in  a  like  case : 

"We  cannot  be  too  fine  in  such  matters  without  doing  injustice.  The  refine- 
ment of  Justice  is  often  injustice."  Wade  v.  C5ity  of  Mt.  Vernon,  133  App.  Div. 
389,  891,  117  N.  T.  Supp.  356,  358. 

I  advise  that  the  judgment  and  order  be  affirmed,  with  costs. 
RICH  and  KELLY,  JJ.,  concur. 

JENKS,  P.  J-  (concurring).  In  consideration  of  the  entire  record 
of  the  ruling  discussed  by  my  Brother,  PUTNAM,  J.,  I  think  that  in 
any  event  there  is  no  capital  error.  See  Post  v.  Brooldyn  Heights  R.  R. 
Co.,  195  N.  Y.  62,  87  N.  E.  771. 

I  concur.  However,  I  state  my  opinion  that  the  rule  of  Bleecker 
V.  Johnston,  69  N.  Y.  309,  still  obtains  in  full  force.  The  general  prin- 
ciple is  stated  in  Wigmore  on  Evidence,  vol.  1,  §  285.  The  case  has 
been  cited  in  many  judgments. 

Schwier  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  90  N.  Y.  558,  is  an  instruc- 
tive instance  of  the  application  of  the  rule.  In  that  case  the  court, 
speaking  of  the  knowledge  of  the  engineer  that  the  boy  was  beneath 
the  tender,  say: 

''If  the  engineer  had  not  this  knowledge — ^If  these  inferences  were  not  well 
founded — they  could  have  been  removed  by  his  testimony.  It  was  not  given, 
and  while  the  omission  to  call  the  engineer  as  a  witness  is  not  evidence  against 
the  defendant  of  the  existence  of  any  fact,  it  is  cause  for  taking  such  testi- 
mony as  is  in  the  case — and  which,  if  untrue,  he  might  have  contradicted  or 
explained — ^most  strongly  against  it." 

MILLS,  J.,  is  of  opinion  that  the  defendants'  exception  to  the  refus- 
al to  charge  is  reversible  error. 
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(193  App.  Diy.  669)  \ 

BELL  y.  BROOKLYN  UNION  GAS  CO. 

(Supreme  CSonrt,  Ajypellate  Division,  Second  DepaTtment.    November  12, 1920.) 

1.  Gas  <=»17— Care  eommensurate  with  danger  is  required  of  Astribiitor. 

A  distributor  of  illnminating  gas  must  take  care  commensurate  with  the 
danger  likely  to  follow  from  the  escape  of  inflammable  gas,  but  this 
liability  ordinarily  does  not  extend  to  the  condition  of  the  owner's  piping 
or  fixtures. 

2.  Gas  ^=^20  (4) — ^Explosion  made  prima  fade  case  against  gas  company. 

Where,  on  complaint  of  amount  of  bills,  defendant  installed  a  new  gas 
meter  for  plaintifTs  apartment,  and  defendant's  representative  having 
noticed  that  it  was  registering  and  ascertained  that  no  gas  was  being  used, 
took  off  the  fixture  in  the  bathroom,  whereupon  on  the  following  morning 
an  explosion  occurred  when  plaintffT  lit  a  match,  a  prima  facie  case  for 
the  jury  was  made  out,  for  if  a  gas  company  has  knowledge  that  pipes  are 
leaking,  it  may  be  answerable,  where  it  allows  its  gas  to  enter  the  prem- 
ises, and  further  it  might  well  be  answerable  if  its  representative,  in 
testing  for  a  leak,  took  down  the  fixture  and  negligently  left  it  with  an 
opening  for  escaping  gas. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Leon  M.  Bell  against  the  Brooklyn  Union  Gas  Company. 
From  a  judgment  dismissing  the  complaint  at  the  close  of  plaintiff's 
case,  and  an  order  denying  motion  for  new  trial,  plaintiff  appeals. 
Judgment  and  order  reversed,  and  new  trial  granted. 

Plaintiff  appeals  from  a  judgment  which  dismissed  the  complaint  at  the 
close  of  the  plaintiff's  case ;  also  from  an  order  denying  plain^UTs  motion  for 
a  new  trial.  Plaintiff  sues  for  damages  from  an  explosion  of  gas  on  the 
morning  of  September  11«  1919,  at  an  apartment  occupied  by  his  family  at 
12$  Fountain  avenue,  Brooklyn.  PlaintifTs  mother  had  complained  of  the 
amount  of  the  gas  bills  by  letter  and  personally  at  defendant's  office.  On  the 
10th  of  September,  defendant's  representative  visited  the  cellar  of  the  building 
where  plaintiff  Uved,  and  afterwards  that  day  a  new  meter  was  Installed. 
After  coming  up  from  the  cellar,  the  defendant's  representative  went  throu^ 
the  rooms  examining  the  pipes,  and  then  returned  to  the  meter.  Coming  up 
again,  he  asked  plaintiff's  mother  if  she  had  been  using  any  gas.  When  she 
said,  "No,"  he  remarked  that  it  was  strange,  as  the  meter  was  registering. 
Going  again  into  the  rooms,  he  took  hold  of  the  fixtures  and  gas  pipes.  EiU- 
tering  the  bathroom  (where  the  explosion  later  occurred),  he  took  down  the 
llxture  and  pipe,  which  after  about  three  minutes  he  replaced.  As  he  was 
leaving,  he  said  that  the  odor  of  gas  was  from  such  removal  of  the  fixtures, 
but  that  it  would  disappear. 

The  following  morning,  when  plaintiff  struck  a  match  in  the  bathroom,  an 
explosion  occurred,  that  shook  the  building  and  started  a  fire.  A  plumber, 
called  in,  found  a  leak  at  the  joint  or  coupling  where  the  fixture  was  screwed 
into  the  pipe  in  the  wall.  The  next  day  a  representative  of  defendant  ciime 
and  took  this  fixture  away.  At  the  close  of  these  proofs  the  complaint  was 
dismissed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Julius  S.  Belfer,  of  Brooklyn  (Charles  J.  Belfer,  of  Brooklyn,  on  the 
brief),  for  appellant. 
Edward  J.  B3rme,  of  Brooklyn,  for  respondent. 
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PUTNAM,  J.  [1,  2]  Considering  this  leak  at  the  joint  where  the 
fixture  was  attached,  the  jury  could  have  found  that  the  explosion  was 
caused  by  the  act  of  removing  and  replacing  this  fixture  the  day  before. 
As  a  distributor  of  illuminating  gas,  defendant  was  required  to  take 
care  commensurate  with  the  dangers  likely  to  follow  from  the  escape 

,  of  inflammable  gas.  Schmeer  v.  Gas  Light  Co.,  147  N.  Y.  529,  42 
N.  E.  202,  30  h.  R.  A.  653 ;  Koelsch  v.  Philadelphia  Co.,  152  Pa.  355,  25 
Atl.  522,  18  h.  R.  A.  759,  34  Am.  St.  Rep.  653.  But  this  liability  or- 
dinarily does  not  extend  to  the  condition  of  the  owner's  piping  or 
fixtures.     If,^  however,  the  gas  company  has  knowledge  that  such 

'  pipes  are  leaking  to.a  dangerous  extent,  it  may  be  answerable  for  letting 
its  gas  flow  through  such  unsafe  and  defective  channels.  Here  there 
was  an  observation  that  the  meter  had  begun  to  register.  When  it  was 
found  that  no  gas  had  been  burned,  a  leak  would  be  inferred.  Defend- 
ant may  be  answerable,  if  in  testing  to  locate  such  leak  its  employe 
took  down  any  fixture  and  negligently  left  it  with  an  opening  for  es- 
caping gas.  Lannen  v.  Albany  Gaslight  Co.,  44  N.  Y.  459;  1  Bevan 
on  Neg.  (3d  Ed.)  400;  Parry  v.  Smith,  L.  R.,  4  C.  P.  Div.  325.  Hence 
I  think  the  plaintiflE  made  out  a  prima  facie  case. 

I  advise,  therefore,  that  the, judgment  and  order  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event.    All  concur. 


(194  App.  Diy.  0) 

GENTBLONO  T.  AMERICAN  HIDE  &  LEATHER  CO.  et  aL 

(Supreme  Court,  AppeUate  Division,  Third  Department.    November  18, 1920.) 

Master  and  servant  <&»405  (4) —Evidence  held  not' to  sustain  compensation 
award  for  injury  causing  iiemiat 

Compensation  claimant's  testimony  that,  while  pulling  a  loaded  hand 
truck  he  suffered  a  strain,  and  felt  a  pain  vtrhich  he  had  never  felt  before, 
and  the  report  of  the  attending  physician  that  a  hernia  from  which  claim- 
ant waa  suffering  was  due  to  the  strain,  without  any  fact  showing  how 
such  conclusion  was  reached,  and  with  the  suggestion  of  another  physician 
that  the  hernia  was  of  long  standing  held  insufficient  to  sustain  an  award 
on  the  theory  that  the  hernia  was  due  to  injury  in  the  employment; 
there  being  no  potential  evidence  justifying  it,  but  merely  a  guess  as  to 
the  cause  of  claimant's  condition. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  under  Workmen's  Compensation  Law  by  Tony  Gente- 
long  for  compensation,  opposed  by  the  American  Hide  &  Leather 
Company,  employer,  and  the  Employers'  Liability  Assurance  Cor- 
poration, insurance  carrier.  Award  by  State  Industrial  Commission 
for  claimant,  and  employer  and  insurance  carrier  appeal.  Reversed, 
and  remitted  to  commission. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and. WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ.     
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Bertrand  ly.  Pettigrew,  of  New  York  City  (Walter  L.  Glenney,  of 
New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  and  Bern- 
ard If.  Shientag,  of  New  York  City,  of  counsel),  for  respondents. 

KILEY,  J.  The  State  Industrial  Commission  has  made  a  finding  as 
to  this  claim  as  follows: 

'"On  May  20,  1919,  Tony  C^ntelong  was  working  for  his  employer  at  his 
emi^oyer's  plant,  and  while  engaged  in  the  regular  course  of  his  employment, 
assisting  a  fellow  workman  to  more  a  hand  truck  loaded  with  about  1,000 
pounds  of  hides,  one  of  the  wheels  of  said  truck  descended  into  a  hole  In 
the  flodr,  and  in  trying  to  liberate  same  by  palling  on  the  handle  of  said 
truck  Tony  Gentelong  received  a  serere  strain,  which  resulted  in  un  in- 
guinal hernia  in  the  right  groin.  Prior  to  said  accident  Tony  Gentelong  was  in 
good  physical  condition,  and  daily  performed  laborious  work,  and  had  never 
suffered  from  hernia  in  the  right  side.  As  the  result  of  said  accident,  which 
resulted  in  a  hernia  in  the  right  side,  Tony  Gentelong  was  disabled  frcxm 
the  date  thereof  to  July  29,  1919,  and  on  that  day  he  was  still  disabled." 

The  above  finding  is  based  upon  the  following  evidence  taken  from 
the  record  on  this  appeal:  The  attending  physician  was  not  sworn, 
but  made  a  report  to  the  State  Industrial  Commission  in  which  the 
following  appears : 

**Q,  Are  the  symptoms  from  which  he  is  suffering  due  entirely  to  this  in- 
jury? A.  Tes.  Q.  Has  previous  sickness,  injury  or  disease  contributed  to  his 
disabiUty?    A-  No." 

This  information  was  obtained  by  the  physician  upon  an  exami- 
nation made  by  him  of  claimant  on  June  27,  1919,  nearly  a  month  sub- 
sequent to  the  date  finally  fixed  as  the  date  of  the  alleged  accident. 
A  rupture  was  developed  on  one  side,  and  the  beginning  of  one  was 
found  on  the  other  side,  accordmg  to  the  same  report  Dr.  Hancock 
examined  claimant  July  2,  1919,  and  says: 

"I  believe  this  hernia  to  be  one  of  long  standing,**  etc. 

In  the  evidence  given  by  claimant  as  to  how  he  claims  he  was  in- 
jured, appears  the  following: 

"Q.  How  did  you  hurt  yourself?  A.  Right  back  of  the  truck  was  a  little 
hole,  and  on  both  sides  of  me  there  were  loaded  trucks.  I  couldn't  move  from 
right  to  left,  and  the  only  way  I  could  load  truck  was  to  pull  hide  on  truck, 
and  while  pulling  it  I  felt  a  strain.** 

One  of  claimant's  witnesses  testified  as  follows : 

"Q.  Will  you  tell  what  happened  upon  that  occasion?  A.  We  were  working 
together ;  he  was  pulling  a  truck,  and  I  was  pushing  behind,  and  on  the  bot- 
tom of  the  floor  there  was  a  little  hole,  and  he  tried  to  poll,  and  can't  pull,  and 
I  went  over  and  pulled  myself,  and  aflerwards  he  told  me:  'I  got  hurt;  I 
got  a  strain.'  ** 

Claimant  also  testified  that  he  had  worked  for  this  employer  six 
years  and  that  he  "never  felt  any  pain." 

There  were  several  hearings  on  this  claim,  and  claimant,  strenuously 
insisted  that  the  accident  occurred  on  June  6,  1919;  but  the  records 
of  the  employer  showed  claimant  had  been  laid  off  several  days  be- 
fore that  date,  and  he  finally  fixed  the  date  as  of  May  29,  1919,  which 
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was  the  day  he  was  laid  off.    The  unsatisfactory  condition  of  this  evi- 
dence appears  f ropi  the  following  on  the  examination  of  the  claimant : 

"Q.  When  was  the  first  time  you  ever  felt  pain?  A.  The  6th  of  last  month. 
Q.  On  the  6th  of  last  month,  when  you  felt  this  pain,  what  was  you  doing? 
A.  I  was  tuminjr  a  wheel.  Q.  What  kind  of  a  wheel?  A.  A  wheel  that 
opens  the  hides.    Q.  That  is  when  you  felt  the  pain  first?    A.  Yes,  sir." 

Claimant  explained  that  he  understood  the  inquiry  was  as  to  the 
class  of  work  he  was  doing  at  the  time  he  was  hurt ;  but  at  the  moment 
of  injury  he  was  loading  a  truck.  He  had  previously  said  his  work 
for  six  years  had  been  lifting  hides.  The  evidence  of  the  claimant 
is  that  he  never  felt  this  pain  before.  So  far  as  his  evidence  is  con- 
cerned, it  does  not  show  that  he  did  not  have  this  hernia  before  the 
time  of  the  alleged  injury.  Claimant  did  not  produce  any  medical 
testimony  outside  of  the  report  of  the  physician  who  first  made  the 
examination  appearing  in  the  record.  What  he  states,  as  to  the  injury 
causing  the  hernia,  is  a  conclusion,  without  any  fact  or  circumstance, 
outside  of  the  alleged  strain,  to  give  color  to  the  conclusion  reached. 

The  State  Industrial  Commission  had  to  base  its  conclusion  upon  the 
unsupported  conclusion  of  the  examining  physiciarl;  thiat  was  done, 
notwithstanding  the  suggestion  of  a  second  physician  that  the  hernia 
was  of  long  standing.  It  cannot  be  the, purpose  of  the  Compensation 
Law  (Consol.  Laws,  c.  67)  to  insure  against  the  possibility  of  some 
internal  organ  or  part  of  the  body  giving  away  when  an  extra  exertion 
is  put  forth  by  the  employee  to  perform  the  task  he  is  hired  to  perform, 
especially  when  nothing  comes  in  contact  with  the  body,  and  when  no 
slip  or  fall  is  experienced. 

While  the  insurer,  in  making  his  contract,  is  bound  to  take  notice 
of  the  force  of  the  statute  under  which  it  or  he  assumes  liability, 
and  that  the  broad  powers  are  conferred  therein  upon  the  Industrial 
Commission,  and  that  slight  accidental  injuries  may  entail  fairly 
large  compensation  payments,  yet  he  is  justified  in  anticipating 
that  courts  will  not  sanction  the  functioning  of  the  process  without 
some  potential  evidence  as  a  basis.  It  ought  to  show  that  the  con- 
clusion of  the  commission  had  for  its  fotmdation  something  more 
substantial  than  a  guess  as  to  the  cause,  and  from  that  evolve  the  effect. 
Evidence  should  be  and  is  required,  so  that  the  court  can  trace  the 
cause  through  to  the  effect,  before  compensation  is  awarded.  This 
standard,  if  correct,  is  not  met  by  the  statement  of  the  pliysician  in 
his  report  that  claimant's  hernia  came  from  the  injury,  without  any 
facts  to  show  how  he  reached  the  conclusion.  The  rule  laid  down  in 
Cavalier  v.  Chevrolet  Motor  Co.,  189  App.  Div.  412,  178  N.  Y.  Supp. 
489,  seems  to  be  applicable  to  this  case.  See  Matter  of  Alpert  v.  Pow- 
ers, 223  N.  Y.  97,  119  N.  E.  229,  and  Matter  of  Hansen  v.  Turner 
Construction  Co.,  224  N.  Y.  331,  120  N.  E-  693. 

The  award  should  be  reversed,  and  remitted  to  the  commission  for 
further  consideration.  All  concur,  except  JOHN  M.  KELLOGG,  P. 
J.,  who  dissents. 
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81!EINB£BO  v.  BABON. 

(Supreme  Court,  Appellate  Term,  First  Department    November  15,  1920.) 

1.  Continuance  ^==»51(H)— Adtjaumment  should  have  been  grantedt  thougli 

counsel  stated  none  would  be  aftked. 

Where  the  case  appeared  on  the  calendar  June  8th,  when  defendant's 
counsel  wrote  pialnttfiTs  that,  in  consideration  of  his  consenting  to  ad- 
journment of  trial  to  June  23d,  defendant  would  ask  no  further  adjourn- 
ments ;  but  on  such  date  plaintiff's  counsel  was  engaged  till  the  afternoon, 
and  on  his  appearance  the  court  of  its  own  motion  set  the  case  and  all 
others  over  to  the  30th,  and  on  the  night  preceding  the  30th  the  wife 
of  defendant's  counsel  was  taken  with  labor  pains,  necessitating  counseFs 
attendance  on  her  till  late  on  the  30th,  adjournment  should  have  been 
granted  defendant,  despite  the  previous  letter  of  his  counseL 

2.  Judgment  <8=»744— OFemiUng  defense  af  eviction  in  iMnevloas  aetion  held 

not  res  Judicata. 

The  fact  that  in  some  previous  action  for  rent  concerning  a  previous 
month  a  defense  of  constructive  eviction  was  overruled  did  not  constitute 
such  subject  res  judicata  for  aU  time,  under  all  circumstances,  and  during 
any  stage  of  the  lease. 

Appeal  from  Municipal  Court,  Borough  of.  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Bernhard  Steinberg  against  Samuel  Baron.  From  an 
order  denying  defendant's  motion  to  open  default,  he  appeals.  Order 
reversed,  and  case  to  be  placed  on  calendar. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Sapinsky  &  Amster,  of  New  York  City  (Simon  M.  Sapinsky,  of  New 
York  City,  of  counsel),  for  appellant. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  action  was  brought  for  rent.  The  defense, 
among  others,  is  a  constructive  eviction,  and  that,  owing  to  the  defend- 
ant's reletting  the  premises,  no  damage  had  been  suffered  by  him. 

[1]  The  case  appeared  on  the  calendar  on  June  8th,  at  which  time 
defendant's  counsel  wfote  to  plaintiff's  counsel  a  letter  saying  that — 

"In  consideration  of  your  consenting  to  the  adjournment  of  the  trial  no« 

set  for  to-morrow  to  Wednesday,  June  23d,  we  will  ask  for  no  fiurther  adjourn- 
ments, but  wiU  be  ready  for  trial  on  that  date." 

On  that  date,  however,  plaintiff's  counsel  was  engaged  until  the 
afternoon,  and,  when  he  appeared  in  court,  the  court,  of  its  own  motion, 
set  that  case  and  all  others  over  to  the  30th.  On  the  night  preceding 
the  30th,  the  wife  of  defendant's  .counsel  was  taken  with  labor  pains, 
and  her  condition  was  such  that  defendant's  counsel  properly  and  nec- 
essarily remained  in  attendance  upon  her  until  late  in  the  day  of  the 
30th.  Under  these  circumstances,  which  were  presented  to  the  trial 
court,  an  adjournment  should  have  been  granted. 

[2]  The  respondent  suggests,  though  he  does  not  clearly  claim,  that 
the  letter  or  stipulation  referred  to  was  equivalent  to  a  consent  on  the 
part  of  defendant's  attorney  to  try  the  case  on  the  30th  in  any  event, 
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We  do  not  so  construe  it.  Nor  does  the  fact  that,  in  some  previous 
trial  concerning  a  previous  month's  rent,  a  defense  of  constructive 
eviction  may  have  been  overruled,  constitute  that  subject  res  adjudicata 
for  all  time,  and  under  all  circumstances,  and  during  any  stage  of 
the  lease. 

The  affidavits  presented  by  both  sides  are  not  very  satisfactory  as 
to  the  exact  issues  to  be  litigated.  We  think,  therefore,  that  under  the 
circumstances  the  order  should  be  reversed,  but  without  costs  to  either 
party,  and  the  case  to  be  placed  upon  the  general  calendar. 


LANDAU  ei  aL  v.  GOIDSTEIN  el  aL 

(Sapreme  Ck)nrt,  Appellate  Term,  First  Department.    November  29,  1920.) 

1.  Baflment  <=»18(1)— ^aflee,  who  refused  to  redeUver  poTBuant  to  contract, 

can  only  recover  for  work  on  artlclcB  delivered. 

Where  plaintiffs  agreed  to  make  garments  out  of  materials  supplied 
by  defendants,  under  a  contract  providing  that  garments  should  be  de- 
'  livered  to  defendants  at  certain  times  only,  add  that  only  completed  lots 
would  be  paid  for,  plaintiffs,  although  defendants  waived  the  provisions 
as  to  deUvery  of  completed  lots  and  paid  for  incomplete  lots,  were  guilty 
of  a  breach  where  they  refused  to  deliver  the  remaining  garments,  and 
insisted  that  defendants  send  for  them,  and  so,  in  an  action  for  damages, 
plaintiffs'  claim  must  be  limited  to  the  unpaid  balances  for  work  on  gar- 
ments delivered. 

2.  Courts  <@=»190(8)-^ubnilssion  of  erroneous  claim  to  Jury  in  City  Court, 

reversible  error. 

In  an  action  for  breach  of  a  contract  of  bailment,  where  plaintiffs'  own 
breach  would  restrict  its  recovery,  the  aubmission  of  plaintiffs'  full  claim 
to  jury  in  City  Court  was  reversible  error,  not  only  because  an  improper 
item  of  damage  was  submitted,  but  because  it  would  affect  the  determina- 
tion of  the  jury  in  relation  to  defendants'  counterclaim  for  plaintiffs' 
breach. 

Appeal  from  City  Court  of  New  York,  Trial  Term, 

Action  by  Morris  Landau  and  another  against  Samuel  Goldstein 
and  others.  From  a  judgment  for  plaintiffs,  entered  on  the  verdict 
of  a  jury,  and  an  order  denying  their  motion  for  new  trial,  defendants 
appeal.    Reversed,  and  new  trial  ordered. 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MULLAN,  JJ. 

Prince  &  Nathan,  of  New  York  City  (Sidney  J.  Locb,  of  New  York 
City,  of  counsel),  for  appellants. 

Max  Gelles,  of  New  York  City,  for  respondents. 

MULLAN,  J.  The  plaintiifs  agreed  to  make  garments  out  of  mate- 
rials to  be  supplied  by  defendants,  under  contracts  providing  that  the 
garments  should  be  delivered  to  defendants  at  certain  times,  and 
that  "only  completed  lots  returned  to  us  (defendants)  will  be  paid  for." 
They  now  sue  for  damages  due  to  an  alleged  breach  by  defendants  in 
refusing  ta  pay  for  garments  before  delivery.     It  was  shown,,  upon 
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plaintiffs*  own  case,  that  plaintiffs  failed  to  fulfill  their  obligations  in 
respect  of  time  of  delivery,  and  in  respect  of  the  requirement  that 
deliveries  be  in  completed  lots;  but  the  proofs  seem  to  indicate  a 
waiver  of  these  provisions. 

[1,2]  It  was  also  shown,  however,  upon  plaintiffs'  own  case,  that 
the  plaintiffs,  after  delivery  and  payment  at  defendants'  place  of  certain 
incomplete  lots,  thereafter  and  without  the  slightest  warrant  or  ex- 
cuse, refused  to  deliver  the  remaining  garments,  but  insisted  that  de- 
fendants should  send  to  plaintiffs'  place  for  the  garments.  Because  of 
such  breach,  the  plaintiffs'  claim  should  have  been  limited  to  the  unpaid 
balance  for  the  work  on  the  garments  delivered  to  defendants,  and 
it  was  error  to  submit  their  entire  claim  to  the  jury;  and  the  error 
in  that  regard  also  affected  improperly  the  jury's  determination  in 
relation  to  the  counterclaim  interposed  by  defendants  for  damages 
due  to  the  plaintiffs'  breach. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event.    AH  concur. 


(113  Misc.  Bep.  419) 

In  re  DATIS"  ESTATE. 

(Surrogate's  Court,  New  York  Ounty.    November  24,  1920.) 

IVosts  4&=^17:S— DinMtlon  that  stock  be  beld  ^'intact''  eonstroed  not  U^  require 
the  piadng  of  all  stoek  in  one  tnet  fund. 

Will  directing  that  testator's  holdings  of  stock  in  named  corporation 
be  held  **intact,  as  I  consider  them  valuable  property,  which  I  believe  will 
increase  in  value/*  held  not  £o  require  that  the  stock  be  held  as  a  whole 
and  undivided,  and  applied  toward  the  creation  of  one  of  the  trust  funds 
provided  for  by  the  will,  but  merely  that  th6  stock  should  not  be  sold, 
either  in  whole  or  in  part,  but  should  be  retained  as  part  of  the  securities  . 
of  the  various  trust  funds,  which  under  the  law  the  trustees  would  not 
be  justUQed  in  doing,  the  stock  not  being  a  legal  investment  for  trust 
funds,  and  that  it  should  be  apportioned  between  snch  trust  funds. 

In  the  matter  of  the  estate  of  John  A.  Davis.    Proceeding  for  con- 
struction of  will.    Decree  ordered  in  accordance  with  opinion. 
See,  also,  109  Misc.  Rep.  194,  178  N.  Y.  Supp.  550. 

Bigelow  &  Wise  of  New  York  City,  for  executor. 

John  E.  Brady,  of  New  York  City,  for  Amo  Pauline  Sessions  Banks. 
ohn  Reilly,  of  New  York  City,  special  guardian  of  infants  herein. 

COHALAN,  S.  Instructions  are  a^ked  of  the  court  by  the  execu- 
tor is  to  tihe  efifect  of  the  use  of  the  word  "intact"  in  the  following* 
paragraph  of  the  testator's  will : 

"It  is  my  wish  that  my  holdings  in  the  St.  Croix  Paper  Company  be  held 
intact,  as  I  consider  them  valuable  property,  which  I  believe  will  increase  in 
value." 

The  executor  has  600  shares  of  this  paper  company  stock,  which  are 
of  considerable  value.  Several  trusts  are  created  by  the  will,  and  the 
executor  is  in  doubt  as  to  which  trust  fund  to  place  this  stock  in.    He 
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has  taken  the  word  "intact"  at  its  dictionary <  definition — 'left  complete 
or  unimpaired;  whole,  undiminished."  By  reason  of  the  value  of  this 
stock,  there  are  only  two  trust  funds  created  under  the  will  large 
enough  to  permit  the  placing  of  all  of  it  therein.  The  other  trust 
funds  are  too  small  to  receive  it  intact,  whole  and  undivided.  One  of 
these  trust  funds  is  for  the  benefit  of  the  widow.  She  has  expressed 
her  request  to  the  executor  that  this  stock  be  not  put  in  the  trust  fund 
for  her,  but  that  it  be  put  in  the  other  trust  fund  for  one  Mrs.  Banks. 

The  court  is  of  the  opinion  that  the  testator,  by  the  use  of  the  word 
*'intact"  in  his  will,  did  not  mean  that  this  600  shares  of  stock  be  held 
whole  and  tmdivided  and  be  applied  towards  the  creation  of  one  trust 
fund.  By  intact  he  apparently  meant  that  they  were  to  keep  it,  to 
withhold  it  from  sale  either  in  whole  or  in  part,  and  intended  by  that 
paragraph  to  vest  in  the  trustees  the  power  of  retaining  this  stock  as 
part  of  the  securities  of  the  various  trust  funds  which,  under  the  law, 
they  would  not  be  justified  in  so  doing,  this  stock  not  being  a  legal  in- 
vestment for  trust  funds.  No  intention  is  discoverable  throughout  the 
will  of  having  this  stock  go  wholly  to  the  benefit  of  one  beneficiary  in 
case  it  should  increase  in  value,  or  wholly  to  the  detriment  of  one 
beneficiary  in  the  event  of  its  decrease  in  value.  The  testator  held  it 
at  considerable  value,  and  was  desirous  that  it  should  not  be  sold  by 
his  executor,  but  should  be  held  by  him  and  inure  to  the  benefit  of  the 
legatees  mentioned  in  his  will.  No  one  person  should  get  it' all  either 
for  benefit  or  detriment  as  future  fluctuations  in  its  value  might  cause. 

It  therefore  appears  to  the  court  that  an  apportionment  of  this 
stock  should  be  made  between  the  various  trust  funds  unless  consents 
of  all  the  beneficiaries  to  the  placing  of*  it  in  one  particular  trust  f imd 
be  filed.  Costs  taxed. and  compensation  of  special  guardian  fixed. 
Present  decree  accordingly. 


(113  Misc.  Rep.  404) 

HOOD  et  al.  v.  STAITB. 

(Court  of  Clalma  of  New  York.    October  11, 1920.) 

1.  States  ^=>184— Prinled  or  typewiitlen  signature  of  notice  of  claim  suflB- 

dent. 

A  signature  may  be  printed  or  typewritten  with  the  same  effect  as 
though  handwritten,  and  this  is  true  of  a  notice  of  intention  to  make 
claim  against  the  state,  required  by  Ck)de  Civ.  Proc.  {  264,  to  be  signed 
by  the  claimant. 

2.  States  «»184--Sigiiature  to  notice  of  dalm  ai  end  of  verification  held 

sufficient. 

Where  notice  of  intention  to  make  claim  against  the  state  for  injury 
caused  by  raising  of  the  level  of  a  canal  contained  the  claimants'  names 
in  t3'pewriting  preceding  the  verification,  and  following  the  verification 
was  subscribed  in  writing  by  one  of  the  claimants,  such  signature  at  the 
end  of  the  verification  was  sufficient,  under  Ckxle  Civ.  Proc.  {  264,  requir- 
ing the  notice ;  the  case  being  analogous  to  the  subscription  of  wills  and 
the  verification  of  pleadings. 
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3.  States  ^^184— Claim -agiUnst  state  may  be  signed  by  one  of  two  daimants. 

Where  the  property  of  a  husband  and  wife  was  damaged  by  the  raising 
of  a  canal,  notice  of  intention  to  make  claim  against  the  state,  which  was 
signed  by  the  hnsband  only,  is  snfflcient,  within  Oode  Giy.  Proc.  §  264 ;  the 
interests  of  the  claimants  being  united. 

4.  States  ^=3>184— Notice  of  claim  suffident,  wliei:^  it  calls  matter  to  atten- 

tion ei  state. 

While  notice  of  intention  to  make  claim  against  the  state  on  account 
of  injury  to  property  by  reason  of  raising  of  the  leTel  of  a  canal  is  Juris- 
dictional to  a  proceeding  in  the  Ck>urt  of  Claims,  yet  a  substantial  compli- 
ance is  sufficient,  and  it  is  soffictent  ijt  the  notice  fairly  advised  the  state  of 
the  claim  to  be  made. 

Claim  by  Samuel  J.  Hood  and  Dora  B.  Hood  against  the  State. 
Award  for  claimants. 

UHommedieu  &  Whedon,  of  Medina  (M.  J.  Whedon,  of  Medina^ 
of  counsel),  for  claimants. 

George  L.  Meade,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  During  the  years  1918  and  1919  the.  claimants 
owned  and  operated  a  farm  in  the  town  of  Ridgeway,  Orleans  county, 
in  this  state.  Their  land  is  bounded  on  the  south  by  the  Erie  Canal. 
In  the  late  summer  of  1918,  and  subsequent  to  August  13th  of  that 
year,  the  water  level  in  the  cand  was  raised  about  18  inches,  and,  due 
to  the  defective  condition  of  the  bank  adjacent  to  the  claimants*  prem- 
ises, the  coping  of  which  had  slid  into  the  canal  bottom,  the  water 
of  the  canal  percdated  and  leaked  through  the  bank  upon  the  claimants' 
fields,  damaging  certain  of  the  crops  then  growing  on  them. 

On  the  trial,  the  claimants  proved  the  filing  of  a  purported  notice 
of  intention  in  the  office  of  the  clerk  of  this  court  At  the  end  of  the 
body  of  this  notice,  and  preceding '  the  verification,  the  claimants' 
names  appeared  tjrpewritten.  Then  followed  the  verification,  sub- 
scribed in  writing  by  the  claimant,  Samuel  J.  Hood.  The  Attorney 
General  contends  for  the  dismissal  of  the  claim  upon  the  grounds:  (1) 
That  this  court  has  no  jurisdiction  of  it;  on  the  alleged  grounds  that 
the  notice  was  not  signed  and  verified  by  the  claimants,  and  (2)  the 
original  was  not  filed  with  the  Court  of  Claims. 

The  claimants'  attorney  endeavored  to  prove  the  subsequent  filing 
of  another  notice  of  intention, 'within  the  statutory  period,  to  meet 
this  contention  of  the  state;  but  we  are  unconvinced  by  the  evidence 
which  he  proffered  that  this  was  done.  In  our  view  of  the  case,  how- 
ever, such  additional  filing  was  unnecessary  and  would  have  been 
surplusage. 

The  objections  urged  by  the  state  are  without  merit.  The  statute 
provides  that  the. claimant  shall  file  "a  written  notice  of  intention, 

*  *    *    which  notice  shall  be  signed  and  verified  by  the  claimant. 

*  *  *  "  Code  Civ.  Proc.  §  264.  The  claimants  argue  that  if  we 
were  to  treat  the  notice  of  intention  filed  as  a  copy  and  not  as  an 
original — and  the  only  basis  for  that  assumption  is  that  the  names  of 
the  claimants  at  the  end  of  the  body  of  tiie  instrtmient  were  type- 
written— ^the  filing  still  would  be  sufficient.    It  is  unnecessary  for  us 
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to  discuss  that  proposition,  because  of  considerations  hereinafter  made 
evident, 

[1-31  As  we  have  stated,  there  is  no  evidence  requiring  us  to  treat 
the  paper  as  other  than  an  original  notice.  As  an  original  notice,  it 
fulfills  all  the  requiren\ent3  of  the  statute.  The  signature  of  the 
claimants  by  them,  or  in  their  behalf,  in  typewriting  was  sufficient.  A 
signature  so  made  may  be  printed  or  typewritten  with  the  same  effect 
as  though  handwritten.  Mutual  Life  Insurance  Co.  v.  Ross,  10  Abb. 
Prac,  260,  and  note;  Barnard  v,  Heydrick,  49  Barb.  62.  But  the  type- 
written signatures  may  be  disregarded  entirely,  and  the  notice  still  was 
"signed  and  verified"  by  the  claimant,  Samuel  J.  Hood.  His  signature, 
not  denied  to  be  in  his  handwriting,  was  affixed  to  the  end  of  the  verifi- 
cation, and  it  has  been  held  that  a  signature,  so  made  to  a  verification, 
satisfies  the  statutory  requirement  that  the  instrument  be  "signed^*  by 
the  party.  This  rule  was  applied  in  the  case  of  a  complaint  in  justice 
court,  the  only  signature  to  which  was  that  affixed  to  the  verification. 
The  statute  required  the  complaint  to  be  subscribed  "by  the  plaintiff 
or  his  agent."  The  complaint  was  sustained.  Clark's  Cove  Fertilizer 
Co.  V.  Stever,  29  Misc.  Rep.  571,  62  N.  Y.  Supp.  249,  citing  Harrison 
V.  Wright,  1  N.  Y.  St.  Rep.  736,  Barrett  v.  Joslynn,  9  Misc.  Rep.  407, 
29  N.  Y.  Supp.  1070,  and  Hubbell  v.  Livingston,  1  Code  Rep.  63. 

The  familiar  provisions  of  the  statute  prescribing  the  requirements 
for  execution  of  a  last  will  and  testament  are  entitled  tp  the  observation 
of  every  substantial  care  and  solemnity.  However,  it  has  L>een  held 
that  a  will  is  subscribed  by  the  testator  at  the  end  thereof,  where  the 
signature  appeared  in  the  body  of  the  attestation  clause  itself  (Matter 
of  Noon,  31  Misc.  Rep.  420,  65  N.  Y.  Supp.  568;  Matter  of  Acker,  5 
Dem.  Sur.  19) ;  or  where  it  appeared  at  the  end  of  the  attestation  clause 
with  those  of  the  witnesses  (Cohen's  Estate,  Tuck.  286) ;  or  where 
four  inches  of  blank  space  intervened  between  the  body  of  the  will 
and  the  signature  (Matter  of  Oilman,  38  Barb.  364);  or  where  it 
appeared  at  the  end  of  the  attestation  clause  (Younger  v.  Duffie,  94 
N.  Y.  535,  46  Am.  Rep.  156;  Matter  of  Laudy,  78  Hun,  479,  29  N. 
Y.  Supp.  136).  And  we  have  no  doubt  that  the  notice  of  intention 
signed  and  verified  by  one  of  these  claimants  will  suffice.  We  have 
not  been  able  to  discover  that  the  statute  (Code  Civ,  Proc.  §  264) 
ever  has  been  construed  in  this  respeet.  Unless  the  statute  or  a  court 
rule  requires  each  party  to  verify,  it  is  not  essential  that  an  instrument 
be  verified  by  several  persons,  if  they  are  united  in  interest  and  plead- 
ing or  proceeding  together.  This  proceeds,  by  analogy  to  the  statute 
or  practice  regulating  verification  of  pleadings.  1  Abb.  Prac.  &  Forms 
(2d  Ed.)  p.  492;  Code  Civ.  Proc.  §  525;  Mathis  v*  Ballard,  73  Misc. 
Rep.  274,  130  N.  Y.  Supp.  873;  Wills  v.  Rowland  &  Co.,  117  App. 
Div.  122,  102  N.  Y.  Supp.  386;  Conolly  v.  Schroeder,  121  App.  Div. 
634,  106  N.  Y.  Supp.  303.  Here  the  claimants  are  so  imited  in  interest 
and  are  pleading  together. 

[4]  It  is  true  that  the  filing  of  the  notice  of  intention  is  jurisdiction- 
al. Butterfield  v.  State,  221  N.  Y.  704,  117  N.  E.  940;  Buckles  v. 
State,  221  N.  Y,  418,  117  N.  E.  811.    But  a  substantial  compliance 
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with  it,  to  accomplish  the  evident  purpose  of  the  statute,  is  sufficient. 
The  object  of  the  statute  clearly  is  to  afford  the  state,  and  the  appro- 
priate oflRcers  of  the  latter,  fair  and  timely  notice  of  the  claim  to  be 
made.  Its  purpose  is  served  by  bringing  the  general  nature^  of  the 
claim  to  the  attention  of  the  state.  The  purpose  of  the  legislation  was 
not  to  hamper,  impede,  and  harass  the  claimant,  but  to  ^otect  the  in- 
terest of  the  state.  The  notice  serves  the  general  purposes  afforded 
by  notice  to  a  town  in  the  case  of  injuries  from  defective  highways, 
provided  by  the  statute  applicable  to  the  latter.  Highway  Law  (Con- 
soL  Laws,  c.  25)  §  74;  £ggleston  v.  Town. of  Chautauqua,  90  App. 
Div.  314;  86  N.  Y."  Supp.  279,  affd.,  183  N.  Y.  514,  76  "N.  E.  1094; 
Quinn  v.  Town  of  Sempronius,  33  App.  Div.  70,  53  N.  Y.  Supp.  325 ; 
Spencer  v.  Town  of  Sardinia,  42  App.  Div.  472,  59  N.  Y.  Supp.  412; 
Clark  v.  Town  of  Copake,  142  App.  Div.  202,  126  N.  Y.  Supp.  982. 

We  believe,  quite  aside  from  analogy  with  the  rule  regulating  veri- 
fication of  pleadings,  that  this  notice  substantially  complied  with  the 
statute.  It  gave  the  state  the  notice  intended.  That  notice  was  timely, 
in  writing,  and — regardless  of  the  typewritten  names  of  the  claimants 
— it  was  signed  and  verified  by  the  claimant  Samud  J.  Hood.  This 
gave  to  the  notice  the  dignity  and  the  solemnity  necessary  to  obligate 
the  state  and  its  officers  to  act  upon  it,  if  the  mtercsts  of  the  state 
were  to  be  protected.  Nothing  in  these  respects  could  have  been  add- 
ed to  the  instrument  by  the  additional  signature  and  verification  of  the 
claimant  Dora  B.  HoocL 

Claimants'  motion  to  amend  their  notice  of  intention  and  claim,  made 
at  the  close  of  the  trial,  'T^y  conforming  the  pleading  to  the  proof/' 
decision  upon  which  was  reserved,  is  hereby  denied,  with  an  excep- 
tion to  the  claimants.  The  motion  and  amendment  appear  to  us  to  be 
unnecessary,  and  we  find  the  proposed  amendment  not  to  be  con- 
formable to  any  evidence  whatever  in  the  case.  If  the  amendment 
had  any  effect  at  all,  it  would  substantially  change  and  alter  the  claim. 

The  claimants  should  have  an  award  for  the  damages  suffered. 

ACKERSON,  P.  J.,  and  MORSCHAUSER,  J.,  concur. 
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LORICH  V.  STATB. 

(Court  of  (Halms  of  New  York.    November  20,  1920.) 

1.  Coiifttitutioiial  law  (9=»56— Statute  gfivinir  Jurisdiction  to  Cooxt  of  Claims  to 

determino  claim  not  audit  by  Leg:islatureb 

Laws  1919,  c.  579,  conferrng  jurisdiction  on  the  Court  of  Claims  to  de- 
termine a  claim  for  personal  injuries,  and  to  allow  the  claim  if  the  facts 
proved  establish  a  just  and  equitable  claim,  was  not  an  audit  or  allow- 
ance of  the  claim  by  the  legislature,  which  is  prohibited  by  Const,  art.  3, 
§  19. 

2.  States  ^=>1M — Claim  on  aeeount  of  shooting  into  crowd  by  national  gnards- 

men,  injuring  claimant,  held  iost  and  eqi&table. 

Where  the  preponderance  of  the  evidence  showed  that  national  guards- 
men, who  were  on  duty  to  prevent  disorder  during  a  strike,  fired  into  a 
crowd  when  it  was  retreating  and  injured  claimant,  who  was  there  for 
an  Innocent  purpose,  the  shooting  was  without  reasonable  cause,  though 
shortly  before  that  time  the  crowd  had  been  attacking  the  members  of 
the  guard  and  the  police,  and  the  claim  for  such  injury  is  just  and 
equitable,  within  Laws  1919,  c.  579,  authorizing  its  allowance  in  such  case. 

Claim  by  Ida  Lorich  against  the  State  of  New  York.  Claimant 
awarded  $2,500. 

Charles  F.  Boine,  of  Buffalo,  for  claimant. 

John  H.  Clogston,  Deputy  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  In  the  month  of  April,  1913,  an  extensive 
strike  of  street  railway  employees  was  in  progress  in  the  city  of 
Buffalo.  Conditions  became  so  parlous  that  Hon.  Charles  H.  Brown, 
a  Justice  of  the  Supreme  Court,  ordered  out  the  Fourth  Brigade 
of  the  National  Guard  of  the  slate,  for  the  purpose  of  preserving 
order.  On  April  9th  strikers,  or  their  sympathizers,  had  been  ex- 
tremely disorderly  and  riotous  all  day.  The  guardsmen  repeatedly 
were  jeered  and  insulted,  and  all  or  nearly  all  of  them  were  struck 
once  or  oftener.  The  situation  was  so  ominous  that  a  riot  call  for  the 
reserves  was  sent  in  by  the  police.  Late  in  the  afternoon  the  com- 
pany attempted  to  operate  its  cars  on  the  Niagara  street  line.  A  num- 
ber of  these  proceeded  along  the  street  close  together.  About  500 
people  had  assembled  near  the  intersection  of  Niagara  and  Tonawanda 
streets,  at  which  point  a  New  York  Central  railway  bridge  spans  Ni- 
agara street.  About  150  were  on  this  bridge.  A  thousand  people 
rushed  along  the  street  behind  the  cars  toward  the  bridge.  Fifteen 
policemen  and  60  guardsmen  were  on  duty  in  that  vicinity.  The 
crowd  placed  cable  dnuns'and  other  obstructions  on  the  street  car 
tracks  at  the  bridge,  stopping  the  cars  under  it.  Persons  on  the  bridge 
dropped  or  hurled  down  fishplates,  a  railroad  tie,  and  other  objects. 
One  man  attempted  to  throw  a  wire  over  the  trolley  feed  wire  and 
thus  short-circuit  and  sever  it.  Some  one,  in  fact,  did  cut  it,  destroy- 
ing the  power.  Meantime  persons  in  the  street  threatened  the  soldiers 
and  police,  and  hurled  stones,  bricks,  and  other  missiles  at  them. 

One  of  the  claimant's  witnesses,  a  police  officer,  the  target  for  such 
an  attack,  drew  his  revolver  in  defense,  but  was  prevented  from  shoot- 
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ing  his  assailant  by  another  officer.  A  passenger  train  of  the  New 
Yoric  Central  Railroad  Company  stopped  at  the  Black  Rock  station 
just  westerly  of  the  bridge^  and  many  persons  boarded  this  train,  armed 
with  missiles  of  various  kinds,  and  as  the  train  passed  over  the  bridge 
hurled  them  to  the  street  at  the  officers  and  the  guardsmen.  Previous  to 
the  arrival  of  the  cars  at  the  bridge,  a  policeman,  without  using  force, 
cleared  the  bridge  of  pedple;  but  they  surged  back  again  immediately. 
Two  old  and  experienced,  police  officers,  who  testified  for  the  claimant, 
and  one  who  was  a  witness  for  the  state,  testified  that  it  was  the  most 
vicious  and  threatening  crowd  with  which  they  ever  had  had  exper- 
ience, including  the  two  great  railway  workers'  strikes  in  Buffalo  of 
previous  years.  The  soldiers  were  armed  with  loaded  guns  and  fixed 
bayonets,  and  had  been  ordered  to  shoot  if  necessary.  Their  captain 
in  the  street  below  the  bridge  ordered  a  sergeant  and  a  detail  of  two 
or  three  men  to  clear  the  bridge.  So  far  as  military  practice  i?  con- 
cerned, the  discretion  whether  and  when  the  detail  should  shoot  was 
in  the  sergeant  in  command.  As  they  started  for  the  bridge,  a  police 
officer  below  called  to  the  crowd,  "My  God,  get  back;  you  will  get 
shot."  The  sergeant,  soon  after  reaching  the  bridge,  gave  orders  to 
his  men  to  shoot,  which  they  did,  and  the  claimant,  who  was  in  the 
crowd  on  the  bridge,  was  shot  through  the  body.  The  bullet  entered 
her  back,  breaking  a  rib,  slightly  fracturing  another,  penetrating  her 
Ixmg,  and  emet^ging  in  front.  She  was  enciente  at  the  time,  but  there 
is  no  proof  that  her  condition  in  this  respect  was  affected  by  the  wound. 
She  was  removed  to  the  hospital,  and  for  a  long  period  was  under  sur- 
gical care,  suffering  great  pain,  and  enduring  effects  which  are  perma- 
nent. 

The  facts  detailed  above  substantially  are  not  disputed.  The  claimant 
testified  that  she  had  no  interest  in  the  strike  and  no  relatives  involved 
in  it,  but  that  she  knew  of  its  existence,  the  fact  that  the  militia  had 
been  called  out  in  connection  with  it,  and  that  the  cars  must  be  run. 
She  says  that  <m  this  afternoon,  her  younger  brothers  not  arriving 
home  from  school  promptly  after  its  dismissal  at  3  o'clock,  as  was  their 
invariable  custom,  their  mother,  a  helpless  cripple,  directed  the  claim- 
ant and  her  sister,  at  4:10  p.  m.  to  search  for  them  and  bring  them 
home.  She  says  that  she  and  her  sister  departed  for  the  purpose, 
and  were  told  by  some  boys  that  their  brothers  were  at  the  bridge. 
On  arriving  there,  an  officer  prevented  them  passing  under  the  bridge. 
They  saw  the  crowd  on  the  bridge,  and  the  claimant  climbed  upon  it 
and  talked  to. a  boy  friend  of  their  brothers  a  few  seconds;  but,  not 
finding  their  brothers,  the  claimant  was  leaving  the  bridge  and  had 
proceeded  a  distance  of  about  10  feet,  when  the  shots  were  fired  and 
she  was  wounded  She  asserts  that  she  observed  nothing  disorderly  or 
threatening  in  the  action  of  the  crowd ;  that  she  heard  no  command 
or  direction  to  leave  the  bridge. 

Some  of  claimant's  witnesses  testified  that  about  50  people  were  on 
the  bridge;  but  her  claim  alleges  that  about  ISOpeople  were  there,  and 
she  testified  that  the  crowd  munbered  about  100.  Her  sister  and  an- 
other witness  likewise  testified  that  they  saw  no  disorder  and  no  mis- 
siles thrown,    A  police  officer,  testifying  for  the  claimant,  asserted 
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that  he  heard  no  command  given  by  the  sergeant  to  the  crowd  to 
move  or  disjperse,  although  he  was  as  close  to  the  officer  asthe  crowd, 
and  that  he  saw  no  act  of  resistance  by  Ae  crowd  to  the  soldiers  as  the 
latter  advanced  across  the  bridge.  Another,  police  officer,  a  witnce? 
for  the  claimant,  said  the  crowd  was  getting  off  the.  bridge  when  the 
soldiers  fired,  and  no  one  was  advancing  toward  the  latter,  the  nearest 
person  to  them  being  50  feet  away,  and  that  the  soldiers  took  aim  and 
fired.  The  sergeant  testified  that  50  people  were  on  the  bridge  proper 
and  300  to  the  north  of  it;  that  the  advance  of  the  soldiers  on  the 
bridge  was  met  by  a  shower  of  missiles ;  that,  when  the  soldiers  had 
advanced  10  or  IS  feet  nortfierly  on  the  bridge,  the  large  crowd  at  that 
end  rushed  towards  the  soldiers,  and  others  on  the  bridge  also  turned 
to  the  attack,  and  again  missiles  were  harled  at  them,  whereupon  he 
held  up  his  hand  and  gave  orders  to  his  men  to  fire  in  the  air,  if  the 
crowd  did  not  halt,  and  that  after  the  shooting  the  crowd  on  the  bridge 
dispersed. 

This  claim  is  for  the  alleged  negligence  of  the  guardsmen  in  the 
premises,  and  is  filed  pursuant  to  the  provisions  of  chapter  579  of  the 
Laws  of  1919,  which  became  a  law  May  12, 1919,  and  reads  as  follows : 

"Section  1.  Jurisdiction  is  hereby  conferred  npon  the  Court  of  Claims 
to  hear  and  determine  the  claim  of  Ida  Lorich  against  the  state  for  personal 
injuries  caused  by  the  alleged  carelessness  and  negligence  of  certain  members 
of  the  New  York  State  National  Guard  in  shooting  her  through  the  body  in 
the  city  of  Buffalo,  New  York,  on  the  ninth  day  of  April,  nineteen  hundred 
and  thirteen,  if  claim  therefor  shall  be  filed  within  one  year  after  this  act 
takes  effect 

"Sec.  2.  If  the  facts  proved  before  said  court  of  daims  should  establish  a 
just  and  equitable  claim  in  favor  of  said  Ida  Lorich  against  the  state,  for 
damages  for  personal  injuries,  the  said  court  may  determine  that  the  state 
Is  liable  therefor  and  award  such  sum  as  may  be  just  and  equitable,  not  ex- 
ceeding the  sum  of  fifteen  thousand  dollars.  Nothing  herein  contained  shall 
be  construed  as  an  admission  of  Uability  on  behalf  of  or  on  the  part  of  the 
state  of  New  York." 

[1]  This  statute  is  not  an  audit  or  allowance  of  the  claim  by  the 
Legislature.  That  result  could  not  be  accomplished  validly  by  leg- 
islative enactment  Const,  art.  3,  §  19;  Munro  v.  State,  223  N.  Y. 
208,  119  N.  E.  444;  Wheeler  v.  State,  190  N.  Y.  406,  83  N.  E.  54, 
123  Am.  St.  Rep.  555 ;  Roberts  v.  State,  160  N.  Y.  217,  54  N.  E.  678; 
O'Hara  v.  State,  112  N.  Y.  146,  19  N.  E.  659,  2  L.  R.  A.  603,  8  Am. 
St.  Rep.  726;  Cole  v.  State,  102  N.  Y.  48,  6  N.  E.  277. 

The  statute  (1)  confers  jurisdiction  on  this  court  to  hear  and  deter- 
mine the  claim  of  the  claimant  for  personal  injuries  caused  by  the  neg- 
ligence of  the  guardsmen  in  shooting  her ;  and  (2)  authorizes  the  court 
to  find  the  state  liable  and  render  an  award,  if  the  facts  proved  establish 
a  just  and  equitable  claim  in  favor  of  claimant  for  personal  injuries; 
and  (3)  in  the  event  of  the  determination  of  the  two  foregoing  propo- 
sitions in  favor  of  the  claimant,  to  render  an  award  against  fiie  state 
for  such  a  sum  as  may  be  just  and  equitable,  not  exceeding  $15,000. 

[2]  Of  course,  it  is  obvious,  particularly  since  recent  pronounce- 
ments of  the  Court  of  Appeals,  that  there  could  be  no  recovery  by 
the  claimant  in  the  absence  of  this  special  statute.  Our  inquiry  under 
it  has  a  narrow  range.    To  entitle  the  claimant  to  a  recovery,  we  must 
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find  that  the  gfuardsmen  who  fired  into  the  crowd  were  n<3t  in  the 
exercise  of  reasonable  precaution  and  due  care,  under  all  the  cir- 
cumstances, and,  determining  that,  then  also  that  the  claimant  has 
established  a  claim  for  her  injuries,  which  justly  and  equitably  en- 
title her  to  compensation,  regardless  of  legal  rules  or  principles.  The 
inquiry  thus  becomes  one  of  fact  only,  and  it  is  not  without  difficulty. 

In  reaching  our  conclusion  we  desire  to  make  it  clear  that  it  is 
predicated  solely  upon  the  specific  and  particular  facts  and  the  statute 
here  involved.  A  preponderance  of  the  evidence  establishes  to  our 
satisfaction  that  the  shooting  was  not  a  reasonably  prudent  or  careful 
act  It  is  true  that  the  provocation  of  the  guatdsmen  had  been  ex- 
treme ;  but  it  is  clear  to  us  that  when  the  order  to  fire  was  given,  and 
immediately  previous  thereto,  the  sergeant  and  his  men  were  in  no 
danger,  were  not  resisted,  menaced,  or  attacked,  but,  on  the^  contrary 
the  crowd  was  50  feet  or  more  away  from  them,  and,  with  backs 
turned,  were  running  away.  The  claimant,  both  police  officers  who 
testified  for  her,  and  two  of  her  otlier  witnesses  established  these  facts. 
The  only  testimony  to  the  contrary  is  that  of  the  sergeant  in  command, 
and  his  evidence  to  the  effect  that  he  ordered  his  men  to  shoot  in  the 
air  is  incredible. 

The  incontrovertible  physical  fact  is  that  the  claimant  and  her  wit- 
ness Muma,  the  only  two  persons  who  were  wounded,  were  shot  in  the 
back.  Whatever  may  be  said  of  the  situation  which  faced  the  guards- 
men and  police  at  other  times  during  the  day,  it  is  clear  to  us  that  the 
shooting  of  the  claimant  was  perpetrated  contrary  to  due  care  and 
prudence  under  all  the  circumstances  existing  at  that  time.  No  rea- 
sonably prudent  and  careful  officer,  unresisted,  unmenaced,  and  un^ 
threatened,  would  have  ordered  his  men  to  fire  into  the  backs  of  a  flee- 
ing crowd  of  citizens,  whatever  their  previous  offensive  demeanor  or 
provocation  might  have  been.  Uncontroverted  evidence  in  this  case 
establishes  the  blamelessness  and  innocence  of  the  claimant's  presence 
at  the  scene. 

We  would  have  no  hesitation  in  dismissing  this  claim,  however,  if 
it  appeared  that  the  shooting  was  done  by  the  guardsmen  in  self-de- 
fense, or  when  they  were  seriously  resisted,  menaced,  or  threatened. 
We  desire  not  to  be  misunderstood.  We  do  not  question  the  right 
and  the  duty  of  the  state's  soldiers  to  shoot,  when  that  shooting  is  done 
under  circumstances  which  justify  it,  as  reasonably  careful  or  pru- 
dent; but  the  facts  disclosed  in  this  case  did  not  justify  it  as  either 
careful  or  prudent. 

The  claimant  is  justly  and  equitably  entitled  to  an  award  in  the  sum 
of  $2,500. 

ACKERSON,  P.  J.,  concurs. 
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YOlSXSL  T.  NBW  YOIW  TRIBUNE  CORPORAIION. 

(City  Court  of  New  York,    October  12,  1©20.) 

1.  Neiv  trial  ^=>69,  72— ^uiy  Judj^es  of  credibility  ol  witiiesses  and  evidenee. 

The  credibility  of  the  witnesses  and  the  weight  to  be  giyen  their  tesU- 
mony  is  a  question  solely  for  the  Jury. 

2.  New  trial  <8=»68— Where  verdict  is  contrary  to  evidence  neiv  trial  siioiild 

be  granted. 

Although  questions  of  fact  must  be  submitted  to  the  Jury,  the  trial 
court,  where  the  Jurors  failed  to  follow  the  evidence,  thus  rendering  a 
verdict  contrary  to  law,  should  grant  a  new  trial. 

3.  Master  and  servant  <&»30(7)— Disdiarge  for  breaeh  waived,  and  subse- 

quent ndsconduct  lawfuL 

Though  a  master,  by  continuing  a  servant  in  the  employment  after 
knowledge  of  a  breach  of  contract,  waives  the  breach,  yet  where  the 
servant  is  guilty  of  further  misconduct,  the  master  may  consider  the 
breach  as  a  ground  for  discharge,  on  account  of  his  whole  course  of  mis- 
conduct. 

4.  Master  and  servant  ^»30 (5)— Discharge  for  disobedl^ice  Justified. 

It  is  the  duty  of  a  servant  to  obey  reasonable  orders,  unless  injury  is 
threatened  to  him,  his  family,  or  his  estate;  and  where  no  such  injury 
is  threatened,  and  the  order  is  manifestly  reasonable,  as  the  direction 
of  a  newspaper  company  not  to  send  additional  papers  to  a  particular 
point  during  a  strike,  his  disobedience  JustljQed  his  discharge. 

5.  Master  and  servant  <@=»30(5) — ^Discharge  for  disobedience  tending  to  cause 

injury  Justified. 

Though  no  actual  injury  resulted  from  a  servant's  disobedience  of  a 
master's  reasonable  orders,  yet,  where  such  disobedience  had  a  tendency 
to  cause  injury,  the  master  is  Justified  in  discharging  the  servant 

6.  Master  and  servant  <$==>30  (4) -^Discharge  for  misconduct  justified. 

Where  an  experienced  newspaper  man,  contracting  with  a  publisher  to 
act  as  circulation  manager,  expecting  a  bonus  for  increasing  the  paid 
circulation,  violated  orders  not  to  send  extra  papers  to  a  city  where  a 
strike  was  pending,  and  thus  brought  his  employer  into  difficulties  with 
copublishers,  and  also  made  out  circulation  statements,  used  for  making 
reports  to  the  federal  government,  and  contrary  to  the  proper  practice 
counted  as  paid  circulation  copies  furnished  advertisers,  thus  exposing  his 
employer  to  possible  penalty  under  the  federal  law,  the  employer  was 
Justified  in  discharging  him. 

7.  New  trial  ^=»77(1)— -Verdict  should  not  be  disturt>ed,  unless  rendered  by 

mistaiie^  etc 

The  trial  court  should  not  disturb  a  verdict  founded  on  a  question  of 
face,  unless  it  was  rendered  by  mistake,  bias,  or  prejudice;  but,  where 
the  verdict  is  erroneous  in  law,  it  may,  regardless  of  such  matters,  be 
set  aside. 

Action  by  Berthold  Yokd  against  the  New  York  Tribune  Corpora- 
tion. There  was  a  verdict  for  plaintiff,  and  defendant  moved  for  hew 
trial.    Motion  granted. 

Louis  Boehm,  of  New  York  City,  for  the  motion. 
Sackett,  Chapman  &  Stevens,  of  New  York  City  (William  P.  Chap- 
man, Jr.,  of  New  York  City,  of  counsel),  opposed. 

FINELITE,  J.  The  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff, whereupon  the  defendant  moved  to  set  aside  the  verdict,  upon  the 
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ground  that  the  same  was  contrary  to  law,  contrary  to  the  facts,  and 
contrary  to  the  charge  of  the  court  on  the  law  governing  the  facts. 

The  action  was  brought  to  recover  damages  for  breach  of  contract 
of  employment,  in  writing,  wherein  and  whereby  the  plaintiff  was  to 
have  full  charge  (subject  to  direction  of  the  officers  and  directors  of 
the  defendant  association),  and  to  perform  such  services  diligently,  loy- 
ally, and  to  the  best  of  his  ability  in  the  distribution  and  circulation  of 
defendant's  newspaper,  and  was  to  receive  for  his  services  as  assist- 
ant to  the  general  manager  thereof  the  sum  of  $175  per  wedc.  The 
contract  was  made  for  a  period  of  6  months  from  August  26,  1918. 
Thereafter,  and  about  January  18,  1919,  the  contract  of  employment 
was  renewed  for  an  indefinite  period,  with  a  proviso  that  either  party 
had  the  privilege  of  terminating  the  contract  on  3  months*  notice.  This 
agreement  was  consunmiated  in  the  form  of  two  lefters,  one  dated 
January  18,  1919,- addressed  by  the  plaintiff  to  the  general  manager  of 
the  defendant,  requesting  a  definite  promise  of  a  special  cash  bonus 
for  increased  circulation,  and  the  other,  dated  January  20,  1919,  ad- 
dressed by  the  defendant'^  general  manager  to  the  plaintiff,  refusing 
to  be  definite  about  this  at  the  present  time,  but  saying: 

"It  is  still  our  expectations  to  reward  you  for  increased  circulation." 

Under  the  renewal  agreement,  and  about  the  2d  day  of  May,  1919, 
on  which  date,  as  the  defendant  contends,  an  irregularity  had  appeared 
in  the  plaintiff's  transactions,  which  was  admitted  by  me  plaintiff  on 
the  trial  hereof,  involving  the  question  in  reference  to  carrying  out  the 
directions  of  the  defendant's  manager,  and  on  said  day  tfie  plaintiff, 
without  request  on  the  part  of  the  defendant,  when  the  facts  were  pre- 
sented to  the  effect  that  he  did  nbt  carry  out  or  was  somewhat  dere- 
lict in  the  performance  of  his  services  under  said  agreement,  in  not 
complying  with  the  directions  of  the  defendant  in  respect  to  the  cir- 
culation and  distribution  of  defendant's  paper,  gave  unto  the  defend- 
ant the  required  3  months'  notice,  and  on  the  following  day  plaintiff 
was  informed  by  the  manager  of  the  defendant  that  plaintiff  need  no 
longer  appear  at  defendant's  office  to  perform  any  services,  but  that 
his  weekly  salary  under  the  contract  would  be  mailed  to  him  each  week. 

Thereafter,  and  on  the  14th  day  of  June,  1919,  plaintiff  received  a 
letter  from  the  defendant,  informing  him  of  his  discharge,  to  take  ef- 
fect at  once.  On  the  aforesaid  date,  to  wit,  on  the  2d  day  of  May, 
1919,  when  plaintiff  notified  the  defendant  of  his  desire  to  terminate  the 
contract,  it  was  in  the  form  of  a  letter  written  by  the  plaintiff  that  he 
desired  his  resignation  as  circulating  manager  to  take  effect  on  August 
1,  1919.  The  plaintiff,  giving  a  reason  therefor,  stated  that,  when 
there  are  so  many  heads,  conflicting  orders  are  sooner  or  later  going  to 
terminate  in  a  misunderstanding. 

Defendant,  on  the  other  hand,  claimed  justification  for  the  plaintiff's 
discharge  on  the  grounds  of  disobedience,  dishonesty,  and  violation  of 
its  policy  and  general  regulations ;  whereupon  the  plaintiff  predicated 
this  action  to  recover  damages  in  a  sum  equal  to  his  agreed  salary  from 
June  14,  the  date  of  his  discharge,  to  the  2d  day  of  August,  1919,  for 
which  amount  the  jury  rendered  a  verdict  in  favor  of  the  plaintiff. 
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Although  the  plaintiff's  salary  was  paid  from  May  2  down  to  June  14, 
1919,  defendant  contends  that  the  jury,  by  some  mistake  or  prejudice 
^  against  the  defendant,  because  the  trial  consumed  a  period  of  almost 
three  days,  and  that  their  verdict  as  rendered  was  rendered  in  haste, 
without  due  deliberation  of  the  facts,  as  well  as  upon  the  law  charged 
by  the  court,  claiming,  first,  that  the  plaintiff  disobeyed  an  order  given 
to  him  by  the  general  manager  of  the  defendant,  to  see  to  it  that  no 
extra  copies  of  the  defendant's  paper  were  sent  to  Albany,  N.  Y.,. 
during  the  progress  of  a  strike  in  that  city,  without  specific  instruc- 
tions from  said  general  manager,  and  that  extra  copies  were  sent,, 
contrary  to  the  order,  to  meet  the  shortage  of  newspapers  in  Albany 
growing  out  of  the  strike,  which  resulted  in  defendant  being  called 
to  account  by  the  Publishers'  Association  of  New  York ;  second,  that 
plaintiff,  having  disobeyed  that  order,  ordered  the  report  of  another 
employe  in  such  manner  as  to  fconceal  from  the  defendant  the  fact 
of  such  disobedience;  third,  that  he  instructed  subordinate  employes 
of  the  defendant  to  make  out  "daily  subscription  reports"  which  were 
false,  in  that  they  classified  as  "paid  circulation"  copies  of  defend- 
ant's paper  which  were  free,  thereby  produfcing  an  apparent  total  of 
paid  circulation  in  excess  of  the  true  paid  circulation,  the  figures  in 
these  reports  being  used  in  the  statements  of  "paid  circulation"  fur- 
nished respectively  to  the  United  States  government  and  the  audit 
bureau  of  circulation;  fourth,  that  plaintiff  saw  to  it  that  a  dealer 
having  in  his  possession  unsold  copies  of  defendant's  paper  was  paid 
for  them,  the  item  being  camouflaged  as  for  "special  services,"  and 
the  newspapers  being  physically  destroyed,  the  result  being  that  these 
copies  were  counted  as  "paid  circulation"  when  delivered,  and  were 
not  deducted  from  "paid  circulation."  Thus  the  plaintiff  produced 
figures  showing  an  apparent  "paid  circulation"  in  excess  of  true  "paid, 
circulation." 

For  these  grounds  the  defendant  contends  that  it  had  just  cause  to- 
discharge  the  plaintiff.  It  appeared,  further,  from  the  testimony,  that 
the  plaintiff  was  the  only  witness  on  his  own  behalf;  that  plaintiff,, 
having  full  charge  of  the  circulation,  and  expecting  "a  special  cash 
bonus"  for  increased  circulation,  had  a  special  motive  to  produce  the^ 
figures  purporting  to  show  increased  "paid  circulation." 

The  plaintiff,  on  the  other  hand,  contended  that  the  defendant  failed 
to  prove  grounds  sufficient  in  law  to  discharge  the  plaintiff,  and  that 
such  grounds  as  may  have  existed  the  defendant  expressly  and  im- 
pliedly waived;  further,  that  the  case  presented  a  conflict  of  fact 
which  the  jury  has  resolved  in  plaintiff's  favot,  and  that  no  sufficient 
reason  has  been  presented  which  would  justify  the  trial  court  in  dis- 
turbing that  verdict. 

[1]  As  we  revert  back  to  the  disobedience  of  the  order  and  direc- 
tion given  to  the  plaintiff  by  the  general  manager  of  the  defendant  to 
see  to  it  that  no  extra  copies  of  the  defendant's  papejr  were  sent  to 
Albany,  N.  Y.,  during  the  progress  of  a  strike  in  tiiat  city  without 
specific  instrtKtions  from  said  general  manager,  extra  copies  were  sent, 
contrary  to  this  order,  to  meet  the  shortgage  of  newspapers  in  Albany 
growing  out  of  the  strike,  which  resulted  in  defendant  being  called 
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to  account  by  the  Publishers*  Association  in  New  Yofk.  The  order 
thus  given  to  the  plaintiff  by  the  defendant's  general  manager  was  not 
in  any  manner  arbitrary,  arid  it  should  have  been  obeyed,  unless  good 
legal  reasons  are  advanced  to  show  that  the  defendant  suffered  no  pe- 
cuniary loss  by  reason  thereof.  It  is  admitted  by  the  plaintiff  that  he 
did  receive  such  an  order  and  direction,  but  that  he  failed  to  give 
such  order  to  his  immediate  subordinate. 

The  reason  why  such  an  order  was  given  was  because  the  general 
manager  of  the  defendant  had  received  instructions  from  the  Publish- 
ers' Association  what  to  place  in  Albany,  whereupon  the  order  afore- 
said was  given  by  the  general  manager  to  the  plaintiff  herein  to  sec 
that  no  extra  papers  during  the  pendency  of  the  strike  were  sent  to 
Albany.  The  answer  that  the  plaintiff  made  to  the  general  manager 
when  his  attention  was  called  to  his  dereliction  in  this  respect  was  that 
he  forgot  to  give  written  instructions  to  his  subordinate.  The  im- 
mediate subordinate  to  the  plaintiff  testified  positively  that  he  received 
no  injunctions  from  the  plaintiff  whatsoever.  But  this  resolves  it- 
self into  a  question  of  fact,  which  was  for  the  jury  to  pass  upon,  the 
credibility  of  the  testimony  and  the  probability  of  the  stories  related 
by  them,  and  the  jury  are  the  ones  to  decide  this  question,  and  this 
in  itself  is  not  sufficient  ground  on  which  to  award  a  new  trial. 

The  plaintiff  instructed  subordinate  employes  of  the  defendant  to 
make  out  "daily  subscription  reports,"  and  which  he  caused  to  be 
classified  as  paid  circulation  copies  of  defendant's  paper  which  were 
free,  thereby  producing  an  apparent  total  of  paid  circulation  in  excess 
of  the  true  paid  circulation ;  the  figures  in  these  reports  being  used  in 
the  statements  of  "paid  circulation"  furnished  respectively  to  the 
United  States  government  and  the  audit  bureau  of  circulation.  The 
plaintiff  was  expecting  a  bonus  for  increased  circulation,  and  had  a 
pecuniary  interest  to  serve  in  producing  figures  showing  increased  paid  - 
circulation.  There  was  evidence  produced  on  the  trial  hereof  that  free 
copies  were  charged  as  paid  circulation,  and  which  was  done  through 
the  act  of  the  plaintiff,  whereas  he  knowingly  and  intentionally  had 
vouchers  made  out  'showing  that  the  free  circulation  which  was  distrib- 
uted to  advertisers,  etc.,  should  be  charged  as  paid  circulation,  and 
he  gave  as  his  reason  therefor  that  because  they'  were  read  by  some- 
body that  in  itself  was  sufficient  for  him  to  charge  the  free  f)apers  in 
as  "paid  circulation,"  thereby  receiving  as  a  benefit  on  said  receipts  a 
1)onus  for  increasing  the  circulation  of  defendant's  newspaper. 

The  defendant  was  required  by  act  of  Congress  (Act  Aug.  24,  1912, 
c.  389,  §  2  [U.  S.  Comp.  St.  §  7313])  to  file  with  the  Postmaster  Gen- 
eral, and  to  publish  semiannually,  a  sworn  statement  of  the  average 
"number  of  copies  of  each  issue  of  such  publication  sold  or  distributed 
to  paid  subscribers."  The  figures  in  the  "daily  subscription  reports" 
{which  related  to  copies  of  the  defendant's  paper  distributed  by  mail) 
were  copies  by  routine  processes  used  in  the  preparation  of  such  sworn 
statements ;  and  such  statements  were  false  if  the  reports  were  false, 
and  for  the  failure  to  comply  with  the  act  of  Congress  aforesaid  de- 
fendant was  subjected  to  a  penalty  of  a  fine  to  be  recovered  by  the 
United  States  government  through  its  proper  channels  for  issuing  false 
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Statements  of  "paid  circulation"  which  were  intended  to  be  free  cir- 
culation. 

The  defendant  was  obliged  to  furnish  semiannual  statements  of  paid 
circulation  to  the  audit  kireau  of  circulation,  an  organization  com- 
posed of  publishers,  advertising  agents,  advertisers,  etc.,  engaged  in 
the  business  of  checking  up  publishers'  statements  of  paid  circulation 
and  reporting  the  result  to  the  members.  As  in  the  case  of  the  gov- 
ernment reports,  the  figures  in  the  "daily  subscription  reports"  were 
issued  in  the  preparation  of  these  semiannual  statements.  The  rules 
and  regulations  of  this  bureau  since  its  inception  require  that  copies 
of  newspapers  given  to  advertisers  should  be  classed  as  "tmpaid  circu- 
lation." It  had  been  the  practice  of  the  defendant,  as  appears  from 
the  evidence,  uniformly  and  for  years,  to  separate  advertisers'  copi«s 
from  copies  distributed  to  paid  subscribers ;  in  other  words,  adver- 
tisers' copies,  in  accordance  with  government  requirements,  were 
classed  as  "unpaid  circtilation.'* 

The  "daily  subscription  reports"  durine  the  period  in  questidll  were 
prepared  by  a  subordinate  in  the  circulation  department,  and  were 
furnished  daily  to  defendant's  employe,  known  as  a  circulation  au- 
ditor, who  made  up  from  them  another  circulation  report.  The  gov- 
ernment and  audit  bureau  statements,  on  account  of  the  practice  and 
operation  from  January  21,  1919,  to  May  26,  1919,  of  classifying  ad- 
vertisers' copies  as  "paid  circulation"  were  actually  untrue.  Defend- 
ant was  not  cognizant  of  this  fact  until  May  26,  1919,  on  which  date 
this  practice  was  stopped  and  the  rightful  practice  resumed. 

A  witness  on  behalf  of  the  defendant  testified  that  plaintiflf  instruct- 
ed him  that  "in  the  future  advertisers'  copies  are  to  be  included  in  the 
paid  circulation  figures."  He  was  subject  to  the  plaintiff's  orders, 
and  followed  out  the  order  from  that  time  on  until  May  26,  when  the 
practice  was  ordered  disc6ntinued  by  the  defendant.  The  defendant, 
on  being  interrogated  in  reference  to  charging  free  copies  as  paid 
advertising  copies,  stated  through  a  witness  on  behalf  of  the  defendant 
"that  copies  going  into  the  hands  of  readers,  that  those  should  be  in- 
cluded in  paid  circulation";  further,  that  he  personally  thought  that 
"there  was  no  matter  because  they  are  paid  subscribers,  ♦  *  * 
they  have  been  read."  The  plaintiff  further  testified  that  he  should 
have  known  that  there  had  been  a  change  in  the  office  of  the  defendant, 
and  there  was  a  drastic  change  originating  in  his  own  department,  in- 
volving a  matter  concerning  which  he  had  an  actual  pecuniary  motive. 
The  plaintiff  had  a  great  deal  of  experience  in  the  newspaper  field,  and 
knew,  or  should  have  known,  that  free  copies  of  papers  could  not  be 
included  as  paid  circulation,  and  that  it  was  done  for  a  certain  pe- 
cuniary benefit ;  as  the  circulation  would  appear  to  grow  larger,  plain- 
tiff would  claim  that  he  would  be  entitled  to  a  boftus  upon  the  in- 
creased circulation  of  defendant's  newspaper. 

[2]  There  is  no  question  in  the  mind  of  the  court  that  upon  the 
question  of  fact  it  was  his  duty  to  submit  the  question  in  its  entirety 
first  to  the  jury  for  their  determination,  and  upon  their  failure  to 
follow  the  evidence,  and  where  a  verdict  is  thus  rendered  contrary  to 
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law,  it  is  the  paramount  duty  of  the  trial  judge  to  entertain  a  motion 
for  a  new  trial.  The  question  as  to  the  plaintiflF  failing  to  comply 
with  the  instructions  given  to  him  by  the  general  manager  of  the 
defendant  in  reference  to  not  circulating  defendant's  newspaper  dur- 
ing the  pendency  of  the  strike  in  the  city  of  Albany,  N.  Y.,  and  the 
excuse  given  in  lieu  thereof,  that  he  failed  to  give  instructions  as  re- 
ceived by  him  to  his  subordhiate  on  account  of  the  illness  of  his  wife, 
and  also  the  question  of  charging  free  circulation  of  defendant's  paper 
as  paid  circulation  to  advertisers,  etc.,  and  submitting  statements  to 
the  audit  board  that  said  circulations  were  to  be  chained  asL  paid  cir- 
culation, thereby,  increasing  any  boxms  that  the  plaintiff  could  claim 
for  increased  circulation  of  defendant's  newspaper,  truly  speaking,  are 
all  questions  of  fact  which  the  court's  duty  was  first  to  submit  to  the 
jury  for  their  deliberation.  But  the  serious  and  more  important  quesr 
tion  arises:  Did  the  plaintiff  comply  with  the  directions  received  by 
him  from  the  general  manager  of  the  defendant,  and  was  he  cognizant 
of  the  fact,  from  long  experience  in  his  connection  with  newspapers 
in  reference  to  circulation  of  papers,  whether  they  were  to  be  chai^d 
as  free  or  be  charged  as  paid  circulation,  and  were  the  instructions  of 
his  employer  from  whom  he  was  receiving  his  compensation  for  serv- 
ices rendered,  faithfully  carried  out? 

[3]  Plaintiff  contends,  and  incorrectly,  as  the  law,  that  a  master  to 
consider  a  contract  breached  by  the  servant,  or  to  consider  it  still  ex- 
isting and  effective,  as  evidenced  by  the  master  retaining  the  servant 
thereafter,  or  by  continuing  to  pay  the  servant  his  stipulated  salary 
according  to  the  contract,  controls  the  question  of  waiver.  The  reten- 
tion of  the  servant  in  the  en^loy  after  knowledge  of  a  breach  by  the 
servant,  and  the  election  by  the  master  to  continue  the  contract,  is  suf- 
ficient to  warrant  a  finding  by  the  jury  that  the  previous  offense  of 
the  servant  was  condoned  and  waived,  and  for  which  proposition  of 
law  plaintiff  cites  Murray  v.  O'Donohue,  109  App.  Div.  696,  at  page 
699,  96  N.  Y.  Supp.  335,  and  Rosbach  v.  Sackett  &  Wilhelms  Co.,  134 
App.  Div.  130,  at  page  134,  118  N.  Y.  Supp.  864;  and  that  in  some 
jurisdictions  such  retention  after  knowledge  raises  a  presumption  of 
waiver  of  the  servant'^  breach,  citing  Wood,  Master  and  Servant,  123, 
Jones  V.  Vestry  of  Trinity  Parish  (C.  C.)  119  Fed.  59  (1883),  Leather- 
berry  V.  O'Dell  (C,  C.)  7  Fed.  641  (1880),  Jonas  v.  Field,  83  Ala.  445, 
3  South.  893,  Brigham  &  Co.  v.  Carlisle,  78  Ala.  243,  56  Am.  Rep.  28, 
and  Spindel  v.  Cooper,  46  Misc.  Rep.  569,  92  N,  Y.  Supp.  822. 

But  in  this  respect  the  court  cannot  agree  with  plaintiff's  counsel  as 
to  the  law  upon  this  question.  As  was  held  in  Gray  v.  Shepard,  147 
N.  Y.  183,  41  N.  E.  500,  the  claim  that  the  defendant,  by  retaining  the 
plaintiff  in  his  employment  after  knowledge  of  violation  of  duty,  there- 
by condoned  his  offense,  and  that  they  could  not  thereafter  be  used,  as 
grounds  for  discharge,  is  without  force,  in  view  of  the  fact  that  his 
violations  were  committed  from  time  to  time  and  continued  until  the 
discharge.  The  master  may  overlook  breaches  of  duty  in  the  servant, 
hoping  for  reformation;  but  if  he  is  disappointed,  and  the  servant  con- 
tinues his  course  of  unfaithfulness,  he  may  act  in  view  oi  his  whole 
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course  of  conduct  in  determining  whether  the  contract  of  employment 
should  be  terminated. 

[4-J]  The  law  is  plain,  and  is  founded  upon  common  sense  and  rea- 
soning, and  by  applying  common  sense  and  reasoning  to  the  subject  it 
would  be  a  severe  punishment  to  an  employer  to  retain  a  person  who 
has  been  neglectful  and  careless  in  and  about  his  employer's  business, 
and  once  disdiarged,  and  again  rehired,  and  again  discharged,  when 
other  derelictions  of  duty  were  discovered,  to  say  that  "you  have  waiv- 
ed the  wrong  committed  by  me,  and  as  the  breach  now  committed  by 
me  is  not  sufficient  in  law  to  discharge  me,  I  am  entitled  to  my  compen- 
sation as  called  for  in  my  contract,"  as  under  the  plaintiff's  contract 
he  stipulated  that  he  would  faithfully,  honestly,  and  to  the  best  of  his 
ability  perform  the  duties  of  his  employment,  and  the  court  is  aware 
that  only  in  certain  instances  the  excuse  could  be  justified  in  the  dis- 
obedience of  orders  that  could  be  presented  to  a  jury,  unless  injury 
tlireatened  him,  his  family,  or  his  estate,  and,  where  other  instances 
than  those  quoted  exist,  will  not  permit  jurors  to  guess  or  speculate, 
when  from  the  undisputed  evidence  it  is  apparent  that  the  order  of  the 
master  was  reasonable,  and  that  the  servant  was  guilty  of  insubordina- 
tion, in  the  absence  of  proof,  considering  the  nature  of  the  business  and 
the  character  of  the  duties,  that  it  was  not  within  the  contemplation 
of  the  contract,  and  was  inconsistent  'with  the  object  of  the  servant's 
engagement,  which  was  to  advance  the  master's  interest.  Whether  it 
resulted  in  actual  injury  to  the  business  of  the  defendant  is  not  the 
question,  for  it  had  that  tendency;  it  was  a  violation  of  duty  as  a 
matter  of  law,  which  justifies  the  master  in  discharging. 

A  leading  case  in  this  state  is  Jerome  v.  Queen  City  Cycle  Co.,  163 
N.  Y.  351,  57  N.>E.  485.    In  that  case  the  Court  of  Appeals  said: 

"The  relation  of  master  and  servant  which  existed  between  the  parties,  casts 
certain  duties  upon  the  plaintiff  that  he  was  bound  to  discharge,  and  the  fore- 
most was  that  of  obedience  to  aU  reasonable  orders  of  the  defendant  not  in- 
consistent with  the  contract.  Disobedience  of  such  orders  is  a  violation  of 
law  which  justifies  the  rescission  of  the  contracft  by  the  master  and  the  dis- 
charge of  the  servant." 

The  plaintiflF  had  received  instructions  not  to'  circulate  the  defend- . 
ant's  paper  during  the  pendency  of  the  strike  at  the  city  of  Albany,  N. 
Y. ;  the  only  excuse  he  offers  in  extenuating  his  disobedience  of  this 
order  is  that  on  account  of  the  illness  of  his  wife  he  forgot  to  leave 
instructions  with  his  subordinate.  This  in  itself  was  a  violation  of  the 
contract,  although  rather  meager  in  its  aspect,  but  strong  enough  in 
justification  for  the  defendant  to  act  upon.  The  defendant  was  sub- 
jected to  a  dereliction  of  duty  to  its  copublishers  in  failing  to  live  up  to 
whatever  contract  it  had  made  with  them,  which  would  justify  an 
employer  to  act  for  this  breach  of  duty.  Costet  v.  Jeantet,  108  App. 
Div.  201,  95  N.  Y.  Supp.  638;  Jerome  v.  Queen  City  Cycle  Co.,  supra. 
And  it  has  been  held  to  be  the  law  that,  even  if  a  discharge  is  given  on 
a  different  ground  than  the  real  ground,  and  a  breach  is  shown  on  the 
latter  ground,  an  employer  may  consider  the  contract  breached  by  the 
employe,  and  for  that  breach  discharge  him  from  further  duties  un- 
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der  the  contract.    As  was  said  in  Getty  v.  Williams  Silver  Co.,  162 
App.  Div.  513,  147  N.  Y.  Supp.  1083: 

"The  plaintiff  daima,  and  introduced  evidence  which  he  considers  supports 
his  claim,  that  his  ne^gence  was  not  the  real  reason  for  his  discharge,  but 
that  defendant  had  determined,  before  the  loss  of  the  silver  occurred,  to  dis- 
charge him  unless  he  would  consent  to  a  reduction  In  his  compensation. 
•  •  •  All  this,  however,  is  quite  unimportant  and  immaterial,  if  there  was, 
as  we  consider  there  clearly  was,  a  sufficient  reason  for  the  discharge,  even 
though  that  was  not  the  reason  assigned  by  the  defendant,  or  the  reason 
which  really  actuated  it,  or  even  if  the  sufficient  cause  was  not  known  to  de- 
fendant when  plaintiff  was  discharged." 

t 

Making  a  statement,  as  the  plaintiff  did  in  this  case,  as  to  the  in- 
creased circulation  of  the  defendant's  paper,  which  was  found  to  be 
unsupported  by  evidence,  and  on  whidi  the  defendant  was  to  make 
its  report  to  the  United  States  government,  and  for  any  dereliction  of 
duty,  or  any  misstatement  therein,  the  defendant  would  be  liable  to 
a  penalty  on  the  law  first  here  above  quoted,  and  discovery  thereafter 
of  the  diarge  made  for  paid  copies,  which  were  free  copies,  for  the 
purpose  to  increase  any  bonus  that  the  plaintiff  might  receive  for  in- 
creased circulation  of  defendant's  paper,  which  were  not  supported 
by  proof  sufficient  in  law  to  justify  the  plaintiff  to  make  such  state- 
ments, and  thereby  subjecting  the  defendant  to  a  penalty,  was  suffi- 
cient ground,  and  the  defendant  was  justified  in  discharging  the  plain- 
tiff from  its  employ. 

[7]  The  court  is  mindful  of  the  fact  that  it  is  its  duty  not  to  disturb 
a  verdict  of  a  jury  founded  upon  a  question  of  fact,  unless  the  ver- 
dict was  rendered  by  mistake,  bias,  or  prejudice,  but  that  the  verdict 
rendered  upon  evidence,  with  the  omission  of  these  three  grounds, 
would  not  justify  tfie  trial  judge  in  setting  aside  the  deliberations  of 
a  jury;  but  as  this  case  determines  upon  (Sfferent  entire  grounds,  and 
not  upon  the  ground  that  the  verdict  was  rendered  by  mistake,  bias, 
or  prejudice,  but  upon  the  dereliction  of  duty  which  the  plaintiff  owed 
to  the  defendant  to  avoid  the  defendant  being  subjected  to  a  penalty 
in  the  eyes  of  the  law,  it  is  the  duty  of  the  court  to  grant  the  defend- 
ant's motion,  and  set  the  verdict  of  the  jury  aside,  and  thereupon 
award  a  new  trial  to  the  defendant,  which  the  court  accordingly  orders. 

Settle  order  on  one  day's  notice. 


(118  Misc.  Rep.  100). 

HERUBIN  v.  MALACKOWSKL 

(Oneida  Oounty  Couct    September,  1920.) 

1.  Landlord  and  tenant  ^=>2e*-Lease  not  reiMHrded  for  want  of  aeknoviiedg- 
ment  held  valid. 

A  lease  dated  September  17,  1917,  for  "one  year  with  the  prlvUege  of 
four  years  more  from  the  Ist  day  of  October,  1917,  which  term  will  end 
October  1,  1918,  or  1922,"  is  vaUd  as  between  the  parties,  though  It  was 
not  recorded  for  want  of  an  acknowledgment,  notwithstanding  Real 
Property  Law  f  290,  par.  8,  and  sections  242  and  291. 

#s»Fof  oth«r  CMM  see  uune  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Dlgeets  ft  Indezee 
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2.  LandDmnd  and  ^BOBOi  «»25(1)— Lease  held  "rabseribed^  In  eompUaiiee 

with  statute. 

Where  the  names  of  the  lessor  and  lessee  are  written  on  the  part  pro- 
vided for  the  Indorsements  with  Intention  to  "snbscribe*'  it,  Real  Property 
Law.  S  242,  requiring  a  subscribing  by  the  grantor,  is  satisfied. 

[OSd.  Note. — For  oth^r  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Subscribe.] 

3.  Vendor  and  purchaser  ^=>228(3)— Unreeorded  lease  held  bhiding  on  pur- 

chaser with  notice. 

Where  plaintiff,  obtaining  title  to  land  after  the  former  owner's  lease, 
had  ezamiiMMi  and  had  notice  of  the  existence  of  the  lease  before  pur- 
cbAoiiig  the  premises,,  it  was  therefore  binding  on  him,  even  if  it  was  not 
recorded. 

Appeal  from  Justice  Court. 

Summary  proceeding  by  Stanislaw  Herubin  against  Alexander  Mal- 
ackowski.  From  an  order  in  a  Justice's  Court  of  the  City  of  Utica, 
awarding  possession  of  the  premises  to  the  defendant  tenant,  plaintiff 
appeals.    Affirmed. 

Timothy  Curtin^  of  Utica,  for  appellant. 
Leo  O.  Coupe,  of  Utica,  for  respondent, 

HAZARD,  J.  [1]  It  seems  that  the  petitioner,  by  a  deed  dated  No- 
vember 10,  1919,  obtained  title  to  certain  real  premises  in  Utica.  At 
that  time  the  respondent  was  a  tenant  occupying  a  part  of  the  premises. 
He  had  a,  written  lease,  dated  September  17,  1917,  which  lease  was  for 
the  term  of  "one  year,  with  the  privilege  of  four  years  more  from  the 
1st  day  of  October,  1917,  which  term  will  end  October  1,  1918,  or 
1922."  This  lease  was  signed  by  the  plaintiff's  grantor  and  by  the 
tenant,  but  was  not  acknowledged,  and  consequently  not  recorded. 
Obviously,  the  tenant  had  exercised  his  option  to  remain  for  the  full 
term,  and,  as  it  was  therefore  a  lease  for  more  than  three  years,  the 
appellant  contends  that,  inasmuch  as  it  was  not  recorded,  it  was  void. 

The  gist  of  his  argument  is  that  inasmuch  as  section  290,  par.  3,  of 
the  Real  Property  Law  (Consol.  Laws,  c.  50)  makes  a  lease  for 
a  term  exceeding  three  years  "a  conveyance,"  he  argues  that  a  convey- 
ance of  real  estate  must  be  recorded,  and  as  this  lease  was  not  recorded, 
and  could  not  be,  he  urges  that  it  does  not  comply  with  the  provisions 
of  sections  290  and  291  of  the  Real  Property  Law,  and  is  therefore 
void.  He  has  sought  to  raise  the  rent  upon  the  tenant,  and  as  the  latter 
refuses  to  pay  the  increased  rent  he  has  brought  these  proceedings. 
I  do  not  thiiJc  his  contention  is  sound.  The  penalty  for  failing  to 
record  a  lease  for  a  term  exceeding  three  years  is  contained  in  the  con- 
cluding sentence  of  section  291  of  the  Real  Property  Law  which  says: 

''Every  such  conveyance  not  so  recorded  is  void  as  against  any  subsequent 
purchaser  in  good  faith  and  for  a  valuable  consideration,  from  the  same 
venflor,  his  heirs  or  devisees,  of  the  same  real  property  or  any  portion  thei^eof, 
whose  conveyance  is  first  duly  recorded." 

The  trouble  with  the  appellant's  contention  is  that  upon  the  evidence 
in  this  case  he  cannot  pose  as  a  "purchaser  in  good  faith" ;  that  is,  the 
evidence  clearly  shows  that  on  the  10th  day  of  November,  1919,  and 
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before  he  purchased  the  property  in  question,  he,  together  with  hia 
legal  advisor,  went  to  the  tenant  in  this  case,  asked  to  see  his  lease, 
and  was  shown  it.  .The  young  man  who  was  acting  as  his  legal  ad- 
visor decided  that  the  lease  involved  was  not  good,  and  so  advised  his 
client.  The  petitioner  herein  thus  had  full  notice  of  the  existence  of 
the  lease  in  question,  and  the  case  must  turn  upon  the  goodness  or 
otherwise  of  the  advice  which  was  given  him  at  that  time  to  the  effect 
that  the  lease  was  not  valid. 

Appellant  bases  his  contention  as  to  the  validity  of  the  lease  in  ques- 
tion largely  upon  the  dicttmi  in  UnderHU  on  Landlord  and  Tenant, 
vol.  1,  p.  334,  §  236,  which  reads: 

'  "TTie  Veoe88ity  for  an  Aehnoiohdffmei^. —  As  between  the  partiee  to  it,  and 
aside  from  any  qnestloii  of  record,  an  unacknowledged  lease  is  absolutely 
valid  in  the  absence  of  an  express  statntory  provision  to  the  contrary.  So, 
generally,  a  lease,  though  it  is  unacknawledged,  is  good  as  against  subsequent 
purchasers,  lessees,  or  incumbrancers  with  actual  knowledge  of  it.  If,  how* 
ever,  a  statute  expressly  requires  that  a  lease  for  a  term  of  years  shall  be 
ackhowledged  or  attested,  a  lease  not  thus  acknowledged  or  attested  is  void." 

I  find  myself  entirely  in  accord  with  the  .text  above  quoted.  It  would 
be  diificult  to  make  a  more  comprehensive  and  concise  statement  of 
the  law  involved,  and  it  covers  the  case  at  bar  very  completely.  The 
only  question  that  remains  is  as  to  whether  the  statutes  of  our  state 
require  that  a  lease  for  more  than  three  years  must  be  acknowledged 
before  a  notary  or  some  other  suitable  officer.  I  am  unable  to  find 
any  such  requirement.  The  law  involved  is  to  be  found  in  section  242 
of  the  ReJil  Property  Law,  which  requires  that  a  lease  for  more  than 
one  year  must  be  '1)y  a  deed  or  conveyance  in  writing,  subscribed  by 
the  person  *  ♦  *  granting  *  *  *  the  same."  It  is  to  be  ob- 
served that  there  is  no  requirement  of  an  acknowledgment.  Section 
243,  dealing  with  grants  of  a  fee  or  freehold,  requires  either  an  ac- 
knowledgment or  an  attestation  by  at  least  one  witness ;  but  this  lease 
does  not  involve  a  grant  of  either  a  fee  or  a  freehold.  It  therefore 
seems  entirely  clear  to  me  that  an  unacknowledged  and  unattested 
lease,  if  in  writing  and  signed  by  the  landlord,  is  valid.  The  lease 
complied  with  the  statutory  requirements. 

[2, 3]  It  has  been  held  that  any  conveyance  to  be  effective  must  be 
executed  according  to  the  statutory  requirement.  Rog^en  v.  Avery, 
63  Barb.  65.  There  are  numerous  other  authorities  to  this  same  effect, 
and  of  course  the  proposition  cannot  be  questioned.  It,  however, 
seems  entirely  clear  to  me  that  this  lease  complies  with  the  clear  pro-, 
visions  of  the  statute,  which,  as  above  pointed  out,  does  not  call  for  ei- 
ther an  acknowledgment  or  a  witness.  As  the  appellant  had  notice  of 
the  existence  of  the  lease  before  he  purchased  tfie  premises,  it  was 
therefore  binding  upon  him,  even  if  it  was  not  recorded.  Dunn  v. 
Dunn,  151  App.  Div.  800,  136  N.  Y.  Supp.  282.  The  only  purpose  of 
recording  it  was  to  give  a  purchaser  notice,  and  this  purchaser  had 
notice  without  the  lease  being  recorded. 

It  is,  however,  claimed  that  the  lease  is  riot  properly  subscribed. 
It  is  written  upon  a  printed  form  occupying  a  single  sheet  of  paper,  on 
the  second  and  last  page  of  which,  following  the  usual  "Witness  the 
hands,  seals,"  etc.,  clause,  two  dotted  lines  are  provided,  with  the  let- 
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ters  'X.  S."  at  the  end  of  each.  The  parties  however,  did  not  sign 
on  these  lines,  but  folded  the  lease,  and  the  names  of  the  original  lessor 
and  lessee  are  written  on  that  part  of  the  outside  of  the  lease  which 
is  provided  for  the  indorsements.  The  landlord's  signature  follows  a 
summary  of  the  lease,  containing  a  memorandum  of  the  street  and 
number  of  the  premises,  when  the  lease  begins  and  expires,  the  amount 
of  rental,  and  how  payable.  It  is  claimed  that  this  signature  so  placed 
upon  this  lease  does  not  amount  in  law  to  a  '^subscription"  of  the  lease. 
It  may  be  remarked  that  the  claim  is  purely  technical.  There  can 
ha  no  doubt  but  that  the  original  parties  to  this  lease,  who  are  people 
of  foreign  birth  and  doubtless  unacquainted  with  business  forms  and 
legal  usages,  put  their  names  upon  this  paper  fully  intending  to  "sub- 
scribe" it.  Following  their  signing  of  it,  the  tenant  went  into  pos- 
session, and  had  been  in  possession  for  upwards  of  two  years,  when 
the  petitioner  acquired  title  to  the  property. 

The  question  is  as  to  whether  the  petitioner's  grantor,  in  signing  her 
name  as  indicated,  had  '^subscribed"  the  lease  within  the  meaning  and 
requirements  of  section  242  of  the  Real  Property  Law.  It  was  held 
by  the  Court  of  Appeals  in  James  v.  Patten,  6  N.  Y.  9,  55  Am.  Dec. 
376,  following  several  earlier  cases,  that  a  writing  required  by  the 
statute  to  be  "subscribed"  must  be  signed  underneath  or  at  the  end. 
The  court  somewhat  laboriously  readied  the  conclusion  that  "sub- 
scribed" meant  something  more  and  something  different  than  "signed," 
and  we  may  take  that  decision  as  above  outlined  as  the  established  law 
in  the  case.  This  brings  us  to  the  question  of  what  is  meapt  by  'Sm- 
demeath,"  or  at  "the  end,"  of  a  legal  instrument.  I  think  this  question 
is  satisfactorily  answered  in  Matter  of  Dayger,  47  Hun,  127,  a  case 
almost  exactly  similar  to  this  one,  in  which  it  is  held  that  "the  end'* 
of  an  instrument,  is  not  necessarily  the  immediate  end,  with  no  inter- 
vening space  between  the  end  and  their  signature,  but  that  if  no  part  of 
the  instrument  intervenes  between  the  final  part  of  the  instrument  itself 
and  the  place  where  the  signature  is  made,  that  that  constitutes  the  end. 
See,  also,  Younger  v.  Duffie,  94  N.  Y.  535,  46  Am.  Rep.  156. 

I  have  examined  all  of  the  cases  cited  by  the  appellant,  and  do  not 
find  any  one  of  them  to  sustain  any  of  his  contentions.  I  therefore 
reach  the  following  conclusions  with  reference  to  this  case,  and  decide : 

First.  That  the  lease  in  question  was  a  good  and  valid  and  binding 
contract  between  the  original  parties  to  it. 

Second.  That  this  appellant,  having  full  knowledge  of  the  existence 
of  the  lease  and  the  possession  of  the  respondent  thereunder,  prior  to 
his  purchase  of  the  premises,  is  bound  by  the  lease. 

It  therefore  follows  that  the  order  appealed  from  must  be  affirmed, 
with  costs. 

Order  affirmed,  with  costs. 
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KAPLAN  BROS.  &  BRONDSKY,  Ine.,  t.  SCHWARTZ  et  al. 

(Supreme  Ctourt,  Appellate  Term,  First  Department    November  29,  1920.) 

Sales  <&=>365— Ulliere  only  question  was  whether  goods  were  accepted  or  re- 
jected, verdict  allowing  for  defects  in  quality  was  error. 

Where  both  sides  accepted  the  theory  of  an  agreement  to  sell,  the  sole 
controverted  question  being  whether  the  goods  were  accepted  or  rejected, 
evidence  that  they  were  not  as  ordered  was  relevant  only  as  to  acceptance, 
and  it  was  error  to  permit  the  jury  to  reduce  the  agreed  price  by  the  dif- 
ference in  value  of  goods  ordered  and  those  sent. 

Appeal  from  City  and  County  of  New  York,  Trial  Term. 

Action  by  Kaplan  Bros.  &  Brondsky,  Incorporated,  against  Lazarus 
Schwartz  and  others.  From  a  judgment  of  the  New  York  City 
Court  for  plaintiff,  entered  upon  a  jury's  verdict,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.  Reversed,  and  new  trial 
ordered. 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MULLAN,  JJ. 

Julius  Steinberg,  of  New  York  City,  for  appellants. 
Harry  G.  Fromberg,  of  New  York  City  (Chas.  Goldzier,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  As  the  action  was  tried  upon  the  theory,  ac- 
cepted by  both  sides,  that  the  transaction  involved  was  an  agreement 
to  sell,  the  only  question  properly  in  the  case  was  whether  the  goods, 
as  to  which  there  is  controversy,  were  accepted  or  rejected.  The 
fact,  conceded  by  plaintiff's  witnesses,  that  these  goods  were  not  as 
ordered,  was  relevant,  to  the  question  whether  they  were  accepted, 
but  it  should  not  have  been  permitted  to  attain  further  significance. 
Thus  it  was  error  for  the  court  to  permit  the  jury  to  reduce  the 
agreed  price  by  such  a  sum  as  might  represent  the  difference  in  value 
between  the  goods  ordered  and  the  goods  sent.  The  plaintiff  either 
was  entitled  to  its  claim  in  full  as  to  the  goods  that  were  the  sub- 
ject of  the  dispute,  or  the  finding  as  to  them  should  have  been  for 
defendants. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  the  event. 


(113  Misc.  Rep.  459) 

BAKER  et  aU  BoanI  of  Fire  Com'n.  ete.,  t.  NEW  YORK  INTERURBAN 
WATER  CO.    In  re  HOUPT.    In  re  SHELDON. 

(Supreme  Court,  Special  Term,  Westchester  CJounty.     November  17,  1920.) 

1.  Mandamus  <@=>3(7,  9)— Ordinary  remedies  at  law  or  in  equity  for  nonper- 
formance of  obligation  to  furnish  water  supply  inadequate. 

Where  respondent  waterworks  company  was  granted  by  a  development 
company  the  exclusive  right  to  furnish  water  and  to  lay  its  mains  in  terri- 
tory being  developed,  and  respondent  obligated  itself  to  lay  mains  in 
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streets  thereafter  to  be  opened,  neither  a  suit  In  equity  fbr  specific  per- 
formance nor  an  action  for  damages  for  failure  would  furnish  adequate 
remedy  to  purchasers  of  property  on  streets  which  had  not  been  equipped 
with  mains,  or  to  the  board  of  fire  commissioners,  and  hence  mandamus  to 
compel  the  installation  of  mains  would  properly  lie. 

2.  Mandamus  €=»15 — Qnestioii  of  cost  of  installaiioii  of  new  water  mains, 

etc.,  immaterial. 

In  mandamus  proceeding  to  compel  a  water  company  to  lay  mains  ac- 
cording to  its  contract,  whereby  a  development  company  gave  it  exclusive 
right,  etc.,  the  question  of  the  reasonableness  of  the  cost  of  the  installa- 
tion, the  company  having  agreed  to  lay  mains,  etc.,  is  immaterial. 

3.  Waters  and  water  oourses  ^=>201 — ^Where  waterworks  company  agrees  to 

supply  particular  territoiy,  it  must  do  so^  unless  demand  is  capricious. 

Where  respondent  waterworks  company  agreed  to  supply  lands  being 
developed  for  residences,  respondent,  having  been  granted  mains  ali%ady 
constructed  must  lay  new  mains  pursuant  to  its  agreement,  unless  the 
demand  is  capricious,  arbitrary,  or  unreasonable. 

4.  Waters  and  water  courses  ^=^201 — ^Demand  for  new  mains  not  unreason- 

able, despite  high  cost  of  installation. 

Where  a  development  company  conveyed  to  respondent  waterworks 
company  mains  already  installed  in  the  territory  being  developed,  under 
an  agreement  that  respondent  should  have  the  exclusive  right  to  supply 
water  and  would  construct  new  mains,  as  streets  were  laid  out,  etc.,  the 
fact  that  the  cost  of  installing  new  mains  in  particular  streets  would  be 
high,  and  the  returns  proportionately  less  than  in  other  portions  of  the 
territory,  does  not  render  a  demand  that  they  be  installed  capricious,  or 
unreasonable. 
6.  Waters  and  water  courses  ^=^201 — ^Waterworlcs  eompany  bound  to  install 
new  mains,  though  it  &>d  not  have  franchise. 

Though  an  agreement  by  a  development  company  that  a  waterworks 
company  should  have  the  exclusive  right  to  supply  water  in  the  territory 
being  developed,  and  should  have  the  privilege  of  laying  mains,  etc.,  was 
not  a  franchise,  yet,  where  the  waterworks  company  received  mains  al- 
ready laid  and  acted  under  the  contract,  it  could  not,  on  the  theory  that  it 
did  not  have  a  franchise,  avoid  the  obligation  to  lay  mains  in  streets  there- 
after to  be  opened  or  laid  out. 

6.  Contracts  <&^187(1)— Waters  and  water  courses  4&=»201— Private  consum- 

er may  enforce  contract  to  furnish  water  at  fixed  rate. 

A  private  consumer  may  enforce  a  contract  obligation  made  by  a  water 
company  with  a  municipality  to  furnish  consumers  at  a  fixed  rate, 
as  having  been  made  for  his  protection  and  benefit. 

7.  Mandamus  <$=>23(1)— Private  consumer  may  enforce  contract  requiring 

installation  of  new  mains. 

Where  a  development  company  transferred  all  mains  laid  under  an 
agreement  that  the  water  company  should  have  the  (exclusive  right  to 
supply  water,  and  would  lay  mains  in  streets  thereafter  opened,  and  fur- 
nish hydrants  as  ordered  by  the  fire  commissioners,  the  obligation  to  install 
new  mains  and  to  furnish  hydrants  may  be  enforced  by  mandamus  brought 
by  private  consumers,  who  had  purchased  property  from  the  development 
company,  and  by  the  board  of  fire  commissioners. 

8.  Waters  and  water  courses  <^=»201— Right  of  cwisumer  to  enforce  eoatrwtb 

cannot  be  denied  because  he  refused  to  pay  excessive  rates. 

Where  a  consumer  refused  to  pay  a  water  company  rates  in  excess  of 
those  fixed  by  the  contract  under  which  the  company  was  operating,  the 
company  cannot  fm  the  ground  of  such  refusal  deny  the  consumer's  right 
to  compel  the  installation  of  new  mains  pursuant  to  the  contract. 

9.  Waters  and  water  courses  <&=^00(1)— Order  for  fire  hydrants  cannot  be 

refused  because  of  IndebteAiess  of  conunisslooers. 

As  indebtedness  of  the  board  of  fire  commissioners  of  a  village  for  water 
furnished  for  fire  protection  may  be  collected  by  appropriate  action,  a 

4s9For  otber  caaeB  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indexes 
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water  company  eannot,  In  view  of  tlie  serlons  loss  that  might  result,  de- 
cline to  Install  fire  hydrants  or  furnish  water  therefor  pursuant  to  the 
contract  under  which  the  company  was  operating. 

In  the  matter  of  the  application  of  William  B.  Baker  and  others, 
constituting  the  Board  of  Fire  Commissioners  of  the  Fire  Department 
of  the  Town  of  Pelham,  First  Fire  District,  for  a  peremptory  writ  of 
mandamus  against  the  New  York  Interurban  Water  Company,  togeth- 
er with  applications  by  Harry  S.  Houpt  and  Fred  C.  Sheldon  for  per- 
emptory writs  of  mandamus  against  the  same  respondent,  all  to  require 
the  laying  of  water  mains,  etc.    Applications  granted. 

Benjamin  L.  Fairchild,  of  New  York  City,  for  relators. 
Arthur  M.  Johnson,  of  Mt.  Vernon,  for  respondent  New  York  In- 
terurban Water  Co. 

YOUNG,  J.  Applications  are  made  in  these  proceedings  by  two 
private  consumers  and  the  board  of  fire  commissioners  of  the  First 
fire  district  of  the  town  of  Pelham  for  peremptory  writs  of  mandamus, 
directing  respondent  to  lay  mains  and  install  hydrants  in  certain  streets 
in  what  is  known  as  Pelham  Heights. 

Respondent  furnishes  water  for  public  and  private  use  in  the  por- 
tion of  the  village  of  Pelham  known  as  Pelham  Heights  under  an 
agreement  with  the  Pelham  Heights  Company,  the  owner  of  the  streets 
in  that  section,  dated  March  31,  1906.  By  the  agreement  the  Pelham 
Heights  Company  sold  to  the  respondent  all  the  water  mains  then 
laid  in  the  streets  and  avenues  in  that  property.  The  agreement  recites 
the  application  by  the  respondent  to  the  Pelham  Heights  Company  and 
the  grant  by  the  latter  to  respondent  of  the  privilege  and  right  to  open 
streets  and  avenues  then  and  thereafter  laid  out  in  that  property,  and 
to  lay  and  maintain  therein  mains,  pipes,  and  service  for  the  distri- 
bution of  water  for  public  and  private  use  subject  to  certain  conditions, 
among  others,  the  following: 

(3)  That  the  maximum  charge  for  water,  to  each  private  consumer,  shall 
not  exceed  the  present  prevailing  flat  rate  or  at  the  option  of  the  party  of  the 
second  part,  meter  rates,  which  shall  not  exceed  those  now  estabUshed  by  the 
party  of  the  second  part  in  the  city  of  Mt.  Vernon,  and  for  public  use  shall 
not  exceed  thirty  dollars  ($30.00)  per  annum  per  hydrant,  and  the  charge  to 
private  consumers,  and  for  pubUc  use,  shall  not  at  any  time  exceed  the 
regular  charge  by  said  party  of  the  second  part,  or  its  successors,  to  private 
consumers,  and  for  hydrants.  In  either  Mt  Vernon,  or  New  Rochelle,  or  In  any 
portion  of  the  town  of  Pelham. 

(5)  That  on  and  after  the  1st  day  of  April,  1906,  the  said  party  of  t^e 
second  part  shall  supply  water  for  public  and  private  consumption  through 
all  of  said  mains  and  through  all  of  the  mains  hereafter  laid  as  provided 
herein.  In  quality  and  quantity  equal  to  that  now  furnished  by.  the  said  party 
of  the  second  part  In  the  city  of  Mt.  Vernon  and  of  sufficient  quantity  and 
force  to  give  an  ample  supply  for  private  and  public  consumption  in  any  and 
every  portion  of  any  house  now  or  hereafter  erected  within  said  Pelham 
Heights. 

(6)  That  upon  the  opening  and  grading  by  the  party  of  the  first  part  of 
any  streets  or  avenues  within  the  said  Pelham  Heights  property,  as  shown  on 
said  map,  belonging  to  the  party  of  the  first  part,  the  said  party  of  the  second 
part  shaU  lay  mains  in  said  new  streets  or  avenues,  when  ordered  so  to  do  by 
the  party  of  the  first  part,  and  of  sufficient  dimensions  to  supply  a  sufficient 
quantity  of  water  as  in  the  preceding  paragraph,  No.  5,  Is  required  to  be 
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farnished,  and  the  party  of  the  first  part  agrees  to  complete  such  streets^ 
including  the  macadamizing,  promptly  upon  the  completion  of  the  laying 
of  said  mains.  Said  party  of  the  first  part  may  give  notice  in  writing  to 
said  party  of  the  second  part  to  lay  new  mains  and  said  party  of  the 
second  part  shall  thereupon,  without  unreasonable  delay,  proceed  to  lay 
the  mains  so  ordered,  upon  such  newly  opened  street  or  avenue.  •  ♦  • 
(7)  That  the  party  of  the  second  part  shall  furnish  hydrants  at  any  points 
along  the  line  of  said  mains  now  laid  in  said  property,  or  hereafter  laid  there- 
in under  the  terms  of  this  agreement  whenever  said  hydrants  are  ordered 
by  either  the 'Village  of  Pelham  or  its  successors,  or  by  the  oflScers  of  fire  dis- 
tricts, or  any  fire  district  hereafter  created  in  which  shall  be  Included  the 
said  Pelham  Heights  property,  and' shall  not  charge  the  village  of  Pelham 
or  its  successors,  or  such  fire  disMct  an  amount  for  hydrants  in  excess  of  the 
amount  provided  in  the  preceding  paragraph,  No.  5. 

By  paragraph  III  the  rights  granted  to  the  water  company  were 
made  exclusive  until  dedication  to  or  ^acquisition  by  the  village  of 
Pelham  of  said  streets  and  avenues,  and  thereupon  the  rights  granted 
were  not  to  prevent  the  proper  authorities  from  granting  similar  rights 
to  other  water  companies.  The  parties  have  stipulated  that  the  streets 
and  avenues  controlled  by  the  Pelham  Heights  Company  have  now 
been  dedicated  to  the  village  of  Pelham  for  parkways  under  section 
171  of  the  Village  Law  (Consol.  Laws,  c.  64). 

Ancon,  Eastland,  Corlies,  Nyac,  and  Franklin  avenues  are  streets 
which  have  been  laid  out  by  the  Pelham  Heights  Company  and  in 
which  there  are  no  water  mains.  A  memorial  high  school  has  been 
erected  on  a  plot  fronting  Franklin,^  Corlies,  and  Colonial  avenues, 
and  there  are  seven  dwellings  erected  and  another  in  course  of  erection 
on  Eastland  and  Ancon  avenues.  These  eight  dwellings  are  now  own- 
ed by  the  relator  Houpt,  and  one  of  them  he  has  contracted  to  sell  to 
the  relator  Sheldon. 

On  May  2,  1919,  the  Pelham  Heights  Company  by  a  notice  in  writ- 
ing directed  respondent  to  install  water  mains  in  certain  portions  of  the 
above  streets  and  fire  hydrants  have  been  ordered  installed  by  the  fire 
commissioners  at  various  points  on  these  streets,  under  a  resolution 
adopted  by  them  on  October  12,  1920,  and  served  upon  the  respondent 

It  is  claimed  by  the  relators  that  these  mains  and  hydrants  are 
essential  to  supply  water  for  private  use  and  for  public  fire  protection. 
The  water  company,  however,  refuses  to  make  such  installation,  and 
respondent's  counsel  now  contends  in  substance : 

(1)  That  the  agreement  with  the  Pelham  Heights  Company  is  not 
a  franchise  agreement  with  the  local  municipal  authorities  and  that 
nftne  of  the  applicants  are  or  have  become  parties  to  the  agreement, 
and  that  it  is  not  enforceable  for  their  benefit. 

(2)  That  the  streets  in  question  are  not  public  highways  and  that 
respondent  cannot  be  compelled  to  construct  mains  therein. 

(3)  That  the  cost  is  unreasonable  and  not  justified  by  the  income  to 
be  derived,  and 

(4)  That  the  relator  Houpt  and  the  fire  commissioners  owe  overdue 
bills  for  water  furnished. 

[1]  Of  course,  it  is  elementary  that  to  justify  the  issuance  of  the 
writs  the  relators  must  show  upon  the  undisputed  material  facts  a 
clear  legal  right,  for  which  there  is  no  adequate  remedy.    I  think  it 


Digitized  by 


Google 


Slip.  Ct.)  BAKER  V.  NEW  YOEK  INTBRUEBAN  WATER  00.  837 

(184  N.y.a) 

reasonably  dear  that  neither  a  suit  in  equity  for  specific  performance 
nor  an  action  at  law  to  recover  the  penalty  provided  in  the  agreement, 
as  suggested  by  respondent's  counsel,  furnishes,  in  the  existing  cir- 
cumstances, an  adequate  remedy. 

[2]  The  agreement  with  the  Pelham  Heights  Company,  the  opening 
of  the  streets  in  question,  the  lack  of  a  water  supply  therein,  the  erec- 
tion of  the  buildings,  and  the  notices  to  lay  the  mains  and  install  the 
hydrants  are  undisputed  facts.  Whether  the  cost  of  this  installation  is 
reasonable,  or  otherwise,  is  not,  in  my  opinion,  properly  an  issue  in 
this  proceeding.  People  ex  rel.  Pelham  Manor  v.  New  Rochelle 
Water  Co.,  58  Misc.  Rep.  287,  294,  llO^N.  Y.  Supp.  1089. 

[3,  4]  The  respondent  was  botmd  by  its  contract.  Condon  v.  New 
Rochelle  Water  Co.  (Sup.)  116  N.  Y.  Supp.*^  142,  144.  Unless  the 
requirement  was  capricious,  arbitrary,  unreasonable,  or  tyrannical, 
respondent,  under  the  agreement  (if  otherwise  valid  and  enforceable), 
must  comply.  N.  Y.  v.  Jamaica  Water  Supply  Co.,  181  App.  Div. 
49,  167  N.  Y.  Supp.  763,  affirmed  226  N.  Y.  572,  123  N.  E.  859.  And 
to  be  unreasonable  in  this  sense  it  must  be  entirely  without  justification. 
The  high  cost  of  this  installation  and  the  income  to  be  derived  solely 
from  this  particular  portion  of  its  service,  irrespective  of  other  por- 
tions, does  not,  in  my  opinion,  establish  such  unreasonableness. 

[5]  Respondent's  cotmsel  urges  that  this  is  not  a  franchise  agree- 
ment under  the  Transportation  Corporations  Law  (Consol.  Laws,  c.  63). 
Undoubtedly,  in  the  strict  sense  of  that  term,  it  is  not.  But  I  do  not  see 
how  that  can  affect  the  question  here  involved.  It  is  an  agreement 
which  is  the  foundation  of  respondent's  right  to  sell  water  in  Pelham 
Heights,  and  respondent  may  not  enjoy  its  privileges  and  benefits  and 
repudiate  its  obligations  and  conditions,  simply  because  it  is  not  a  so- 
called  franchise  agreement  between  itself  and  the  municipal  authorities 
of  Pelham,  nor  because  the  streets  which  it  so  occupies  are  not  public 
highways.  I  cannot  find  that  it  has  ever  been  held  that  an  agreement 
between  a  public  utility  corporation  and  a  private  corporation  owning 
lands  under  development  by  which  rights  and  privileges  in  the  streets 
are  granted  and  enjoyed  and  service  promised  is  ultra  vires  or  invalid 
for  any  reason.  On  the  contrary,  it  has  been  held  that,  although  a 
franchise  was  granted  to  a  natural  gas  corporation  by  local  officers 
without  authority  to  make  the  grant,  the  corporation,  having  made  the 
applicatioif,  accepted  the  grant,  and  occupied  the  highways  Siereunder, 
was  estopped  to  question  its  validity  or  repudiate  its  conditions. 
Farnsworth  v.  Boro  Oil  &  Gas  Co.,  216  N.  Y.  40,  109  N.  E.  860. 

[8]  But  the  more  serious  question  here  involved  is  whether  relators 
are  entitled  to  enforce  the  agreement,  or  whether  the  Pelham  Heights 
Company  alone  may  do  so.  It  is  now  well  settled  that  a  private  con- 
sumer may  enforce  a  contract  obligation  by  a  water  company  with  a 
municipality  to  furnish  consumers  at  a  fixed  rate,  as  having  been  made 
for  his  benefit  and  protection.  Pond  v.  New  Rochelle  Water  Co.,  183 
N.  Y.  330,  76  N.  E.  211,  1  L.  R.  A.  (N.  S.)  958,  5  Ann.  Cas.  504; 
Matter  of  International  Railway  Co.  v.  Rann,  224  N.  Y.  83,  88,  120 
N.  E.  153;  Farnsworth  v.  Boro  Oil  &  Gas  Co.,  supra;  People  ex  rel. 
Brush  v.  N.  Y.  Suburban  Water  Co.,  38  App.  Div.  413,  56  N.  Y.  Supp. 
364. 
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[7]  On  the  other  hand,  it  has  been  held  that  there  is  no  privity  of 
contract  between  an  individual  taxpayer  in  a  fire  district  and  a  con- 
tracting water  company,  and  no  official  duty  assumed  by  that  company, 
which  is  responsible  to  the  district  alone,  and  that  persons  who  claim 
to  have  been  injured  because  the  agreed  supply  of  water  was  not 
furnished,  have  no  cause  of  action  against  the  company.  Wainwright 
V.  Queens  County  Water  Co.,  78  Hun,  146,  28  N.  Y.  Supp.  987. 

In  that  case  it  appeared  that  plaintiff's  buildings  were  destroyed  by 
fire  by  reason  of  defendant's  failure  to  maintain  the  agreed  water 
supply  and  pressure.  This  case  was  approved  in  Smith  v.  Great  South 
Bay  Water  Co.,  82  App.  Div.  427,  81  N.  Y.  Supp.  812 ;  and  in  Mc- 
Entee  v.  Kingston  Water  Co.,  165  N.  Y.  27,  58  N.  E.  785,  it  was  dis- 
tinguished upon  the  gr6und  that  in  that  case  the  water  company  had 
a  direct  contract  with  plaintiff  to  supply  him  with  water,  and  that, 
although  the  complaint  alleged  a  contract  between  defendant's  pred- 
ecessor and  city  of  Kingston  to  furnish  water,  the 'contract  was  not 
proved,  and  the  court  said  that  it  had  nothing  to  do  with  the  case. 

I  do  not  think  the  cases  last  cited  are  controlling  in  the  case  at  bar. 
The  Wainwright  and  Smith  Cases  did  not  involve,  except  remotely, 
a  consumer's  right  to  a  water  supply  under  a  municipal  franchise,  and 
in  the  McEntee  Case  the  court  expressly  held  that  such  franchise  was 
not  involved.  In  any  event,  all  these  cases  were  decided  before  Pond 
V.  New  Rochelle  Water  Co.,  supra,  and  that  case  clearly  establishes 
the  principle  that  the  consumer  may  enforce  his  right  to  be  furnished 
water  at  a  fixed  rate. 

Does  the  relief  to  which  the  relators  here  claim  to  be  entitled  fall 
within  the  principle  of  the  Pond  and  analogous  cases?  Undoubtedly 
the  third  and  fifth  conditions  under  paragraph  II  of  the  agreement,  re- 
quiring respondent  to  furnish  water  through  mains  laid  or  which 
might  be  laid  at  a  certain  rate,  are  so  governed,  as  well  as  the  seventh 
condition,  requiring  the  respondent  to  furnish  hydrants  "along  the 
line  of  said  mains"  then  laid  or  thereafter  laid  whenever  ordered  by 
the  village  or  the  officers  of  a  fire  district.  But  may  we  go  a  step 
further,  and  say  that  the  right  to  enforce  these  conditions  carries  with 
it  the  necessary  and  incidental  right  to  enforce  the  sixth  condition 
requiring  the  respondent  upon  "the  opening  and  grading"  by  the 
Pelham  Heights  Company  of  any  street  in  the  Pelham  Heights  prop- 
erty shown  on  its  map  to  "lay  mains  on  said  new  streets  or  avenues 
when  ordered  so  to  do"  by  the  Pelham  Heights  Company,  etc.,  where 
the  requisite  notice  in  writing  has  been  given  by  that  company?  In 
other  words,  does  the  consumer's  right  to  enforce  by  appropriate  pro- 
ceedings* the  contract  for  a  water  supply  made  for  his  benefit,  include 
the  right  to  compel  the  laying  of  mains  and  the  installation  of  hydrants 
as  provided  in  the  contract  in  order  that  such  supply  may  be  obtained  ? 
Or  is  such  right  of  enforcement  exclusively  in  the  Pelham  Heights 
Company  and  its  successors  in  interest?  The  question  is  novel  and 
somewhat  perplexing.  I  have  found  no  case,  and  none  has  been 
brought  to  my  attention,  where  such  an  agreement  between  a  private 
corporation  and  a  water  company  has  been  construed,  nor  has  a  private 
consumer  ever  before,  so  far  as  I  am  aware,  attempted  by  legal  pro- 
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ceeding  to  compel  a  water  corporation  to  lay  mains  pursuant  to  its 
franchise  or  agreement  so  to  do. 

In  Mt.  Vernon  v.  N.  Y.  Interurban  Water  Co.,  115  App.  DiV.  658, 
101  N.  Y.  Supp.  232,  the  right  to  prevent  the  collection  of  increased 
rates,  or  the  discontinuance  of  tlie  supply  for  failure  to  pay  them  was 
held  to  be  confined  to  the  individual  consumer  and  that  a  municipality 
could  not  maintain  such  an  action.  And  in  People  ex  rel.  Pelham 
Manor  v.  New  Rochelle  Water  Co.,  supra,  the  proceedings  for  a  writ 
of  mandamus  to  compel  the  laying  of  mains  and  the  installation  of 
hydrants  was  instituted  by  the  village.  The  question  as  to  whether 
this  right  was  exclusive  in  tlie  village  was  not,  of  course,  determined 
in  the  latter  case,  and  it  therefore  does  not  aid  us  here. 

In  my  opinion  these  proceedings  are  maintainable,  and  the  relators 
are  entitled  to  the  relief  sought.  Relators  are  entitled  to  a,  supply  of 
water  in  accordance  with  the  contract  made  for  their  benefit.  Unless 
mains  are  laid  and  hydrants  installed,  they  cannot  obtain  such  supply. 
The  Pelham  Heights  Company  has  ordered  these  mains  and  hydrants, 
but  respondent  refuses  to  comply.  I  can  see  no  distinction  in  prin- 
ciple between  the  consumer's  right  to  be  supplied  with  water  from 
mains  already  laid  and  the  right  to  have  mains  laid  and  hydrants  in- 
stalled for  that  purpose.  In  my  opinion,  both  conditions  of  the  contract 
under  consideration  are  equally  for  their  benefit  within  the  doctrine 
laid  down  in  the  Pond  Case.  To  hold  otherwise  would  leave  consumers 
helpless,  and  without  a  remedy  to  enforce  their  clear  legal  right  to  a 
water  supply,  in  the  event  that  the  Pelham  Heights  Company  should 
neglect  or  refuse  to  act.  If  it  be  urged  that  the  consumers  might  com- 
pel action  on  the  part  of  that  company,  the  answer  is  obvious,  that  they 
should  not  be  limited  to  any  such  indirect  action  with  its  resulting 
delay  and  the  possible  reluctance  of  that  company  to  move  promptly  in 
their  behalf.  What  they  might  obtain  thus  indirectly  should  be  accord- 
ed them  directly  by  proceedings  in  their  own  right  and  under  their  con- 
trol. 

[8,  9]  The  only  remaining  question  is  whether  the  alleged  indebt- 
edness of  Houpt  and  the  fire  commissioners  to  respondent  stands  in 
the  way  of  such  enforcement.  I  think  not.  It  is  conceded  that  this 
indebtedness,  at  least  of  the  relator  Houpt,  arises  from  his  refusal  to 
pay  a  rate  in  excess  of  that  fixed  bv  the  agreement,  and  under  the 
Pond  Case  such  refusal  was  justified.  As  to  the  fire  commissioners, 
I  do  not  think  that  a  refusal  to  supply  water  for  fire  hydrants  because 
of  such  indebtedness  would  be  a  reasonable  regulation  on  the  part  of 
the  water  company.  Such  drastic  action,  which  might  and  probably 
would  result  in  large  fire  losses,  should  hot  be  sanctioned  by  law, 
where  the  water  company  may  readily  enforce  collection  of  its  claim 
by  a  proper  action.  The  right  of  a  public  utility  corporation  to  enforce 
its  claims  against  consumiers  in  this  way  has  been,  I  think,  confined 
to  private  consumers.  It  should  not  be  applied  to  municipal  author- 
ities alleged  to  be  in  default. 

The  applications  for  peremptory  writs  of  mandamus  are  granted. 
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SCHEIN  V.  ERASMUS  REALTY  CO^  Inc. 

(Supreme  Court,  Appellate  Division,  Second  Department    November  23, 1920.) 

L  Morta«ages  <^=»278— Grantee  of  property  subject  to  mortgage  eaonot  di»- 
pute  Talidity. 

Although  widow  and  children  had  no  right  to  make  mortgage,  in  view 
of  power  and  trust  given  to  executors  to  sell,  one  to  whom  the  land  was 
conveyed  by  a  grantee  of  the  executors,  subject  to  such  mortgage,  cannot 
dispute  the  validity  of  the  mortgage. 

Z.  Moitgages  <&=»533-->Pi]rehaser  at  fovedosure  obtained  only  title  of  mort- 
gagors. 

Under  Ck)de  Civ.  Proc.  9  1632,  where  widow  and  children,  owning  only 
part  interest  in  premises,  executed  a  mortgage  purporting  to  convey  the 
entire  property,  and  this  was  followed  by  an  executor's  deed  under  a  testa- 
mentary power  of  sale,  grantee  assuming  the  mortgage,  a  purchaser  at 
foreclosure  sale  obtained  title  to  the  part  of  the  real  estate  only  which 
had  been  owned  by  the  widow  and  children. 

3.  Associations  ^=^15(1) — ^Deed  to  unincorporated  association  conToyed  no 

legal  title. 

A  deed  to  an  unincorporated  association,  in  which  no  individual  was 
named  grantee,  conveyed  no  legal  title. 

4.  Deeds  <S==>&-^nuitor  conveying  to  incorporated  asfloeiation  could  subse- 

quently convey  title  to  individuaL 

Where  no  legal  title  passed  by  a  deed,  there  being  no  grantee  capable 
of  holding  real  property,  a  subsequent  conveyance  by  the  grantor  to  an 
individual  passed  legal  title. 

5.  Mortgages  ^=»497(1)— Equitable  interest  barred  by  foreclosure  acticMi. 

Where  a  deed  of  mortgaged  land  passed  no  record  title,  because  the 
grantee  was  an  unincorporated  association  not  capable  of  holding  real 
property,  and  the  grantor  subsequently  conveyed  the  legal  title  to  an  in- 
dividual, any  equitable  interest  created  by  the  deed  to  the  association  was 
barred  by  a  foreclosure  action,  in  which  it  was  made  a  party,  pursuant 
to  CJode  Civ.  Proc.  S  1919. 

6.  Associations  ^=^20 (2)— President  of  unincorporated  association  sufficient 

party  to  foreclosure  proceeAng. 

In  an  action  to  foreclose  a  mortgage  on  land,  in  which  an  unincorporat- 
ed association  claimed  an  interest,  it  was  sufficient  to  name  president  of 
association  as  defendant,  without  naming  members  thereof. 

Jenks,  P.  J.,  and  Kelly,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  William  Schein  against  the  Erasmus  Realty  Company, 
Incorporated.  From  a  judgment  for  defendant  (107  Misc.  Rep.  27, 
176  N.  Y.  Supp.  648),  plaintiflF  appeals.    Affirmed. 

The  appeal  is  from  a  Judgment  dismissing  on  the  merits  the  complaint, 
which  sought  to  enforce  plaintiff's  lien  as  vendee  of  property  in  the  former 
town  of  New  Lots,  Kings  county.  The  complaint  alleged  that  the  title  was 
defective,  or  not  marketable,  and  prayed  for  the  establishment  of  a  lien  for 
$1,229,  the  amount  of  plaintiff's  deposit  under  a  contract  to  purchase  and 
expenses  in  examination  of  the  title.  The  facts  concerning  this  title  appear 
in  the  opinion  at  Special  Term,  reported  in  107  Misc.  Rep.  27,  176  N.  Y.  Supp. 
648. 

The  first  question  was  the  effect  of  a  mortgage  in  1897  to  Wernmann 
for  $3,300  by  the  Ermete  children,  then  owning  28/24  Interest  in  the  premises, 
but  purporting  to  convey  the  whole  2^/2  4,  which  was  followed  by  an  executor's 
deed  under  a  testamentary  power  of  sale  on  September  12,  1906,  which  con- 

^s»For  other  cemb  bm  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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▼eyed  the  premises  to  one  Kiendl.  This  conveyance  and  those  following  it 
were  considered  to  have  supplied  the  omission  of  ^/24  from  the  mortgage; 
btit  the  main  difference  was  over  the  deed  of  May  6,  1909,  hy  Beihl  to  the 
local  Union  No.  147  of  the  United  Brotherhood  of  Carpenters  and  Joiners 
of  America  (an  onincorporated  association),  in  which  no  individual  grantee 
was  named.  The  Wemmann  mortgage  was  foreclosed  in  1912 ;  the  president 
of  the  local  union  bdng  named  as  a  defendant. 

The  learned  court  at  Special  Term  concluded  that  the  mortgage  was  prop- 
erly foreclosed  by  making  the  president  of  the  local  union  a  defendant ;  also 
that  through  the  executor's  deed  to  Kiendl  the  ^/24»  not  mortgaged,  finally 
reached  the  defendant,  so  that  its  title  was  marketable,  when  it  tendered  a 
conveyance  under  this  contract 

Argued  before  JENKS.  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

Alexander  Bloch,  of  New  York  Gty  (Samuel  Bikoff,  of  New  York 
City,  on  the  brief),  for  appellant. 
Herman  S.  Bachrach,  of  Brooklyn,  for  respondent* 

BLACKMAR,  J.  [1-3]  The  mortgage  naade  to  Herman  Wern- 
mann  was  a  lien  on  'V^*  oi  the  property  only.  If  there  was  any 
doubt  of  the  right  of  the  widow  and  seven  children  to  make  the 
mortgage,  in  view  of  the  power  in  trust  given  to  the  executors  to 
sell,  that  is  set  at  rest  by  the  fact  that  the  conveyance  from  Kiendl, 
the  grantee  of  the  executors,  to  Beihl,  was  subject  to  this  mortgage, 
and  therefore  neither  Beihl  nor  his  grantees  could  dispute  its  valid- 
ity. Upon  the  foreclosure,  however,  the  purchaser  upon  the  mort- 
gage sale  obtained  title  to  **/»*  of  the  real  property  only.  No  es- 
toppel operated  to  increase  the  lien  of  the  mortgage,  so  as  to  cover  the 
odier  V**'  The  extent  of  the  purchaser's  interest,  as  defined  by 
section  1632,  Code  Civ.  Proc.,  is  the  interest  of  the  mortgagor  and 
mortgagee  and  those  claiming  under  them,  who  were  foreclosed  by  the 
suit. 

We  think  that  the  deed  from  Beihl  to  Local  Union  No.  147, 
United  Brotherhood  of  Carpenters  and  Joiners  of  America,  an  unin- 
corporated association,  conveyed  no  legal  title,  because  there  was 
no  grantee  competent  to  hold  the  real  property.  Owens  v.  Missionary 
Society  of  the  M.  E.  Church,  14  N.  Y.  380,  67  Am.  Dec.  160;  Mount 
V.  Tuttle,  183  N.  Y.  358,  76  N.  E.  873,  2  L.  R.  A.  (N.  S.)  428;  King 
V.  Townshend,  141  N.  Y.  358,  36  N.  E.  513.  The  unincorporated 
association  was  not  capable  of  holding  the  title  to  real  property,  and 
such  association  did  not  represent  a  definite  membership,  so  that 
the  conveyance  might  be  considered  a  deed  to  the  individual  members 
of  the  association  described  by  the  name  of  the  association.  Byam 
V.  Bickford,  140  Mass.  31,  2  N.  E.  687.  We  think,  therefore,  that 
the  legal  title  remained  in  Beihl,  notwithstanding  his  conve)rance  to 
the  tmincorporaled  association;  and  the  quitclaim  deed  subsequently 
gven  by  Beihl  and  wife  to  Gentry,  the  purchaser  upon  the  foreclosure 
sale,  conveyed  to  her  the  legal  title  of  the  •/?*  in  question. 

[4,  5]  Recognizing  the  accuracy  of  the  general  rule  so  cogently 
stated  by  the  Presiding  Justice,  I  find  no  reasonable  doubt  in  the 
three  legal  propositions  on  which  the  affirmance  of  the  judgment 
rests :  First,  that  no  legal  title  passed  by  a  deed  in  which  there  is  no 
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grantee  capable  of  holding  real  property;  second,  that  a  subsequent 
conveyance  by  the  ^grantor  in  sudi  deed  can  pass  the  legal  title ;  and 
that  any  equitable  interest  created  by  the  oeed  to  the  incorporated 
association  is  barred  by  a  foreclosure  action  in  which  such  asso- 
ciation is  made  a  party  pursuant  to  section  1919  of  the  G)de  of 
Civil  Procedure. 

Hence  the  judgment  should  be  affirmed^  but  without  costs. 

MILLS,  J.,  concurs. 

PUTNAM,  J.  (concurring) .  As  the  deed  to  the  local  union  was  only 
to  that  organization  as  grantee,  without  naming  any  individual  to 
take  title,  no  inheritable  interest  in  lands  passed,  nor  such  as  could 
be  subject  to  dower.  As  I  see  the  situation,  the  local  union  had  a 
right  in  equity  to  procure  some  confirmation,  some  declaration  olE  a 
lien,  or  of  an  assurance  of  its  interest  in  this  property,  for  which  the 
local  union  had  made  payment.  I  think,  however,  that  any  such  in- 
terest was  extinguished  by  the  foreclosure. 

[8]  Section  1919,  Code  of  Civil  Procedure,  permitting  actions  in 
name  of  the  president  or  treasurer  of  an  unincorporated  association, 
followed  an  older  rule  in  equity  practice  of  letting  a  trustee,  officer, 
or  other  representative  be  taken  as  a  sufficient  party,  instead  of  join- 
ing all  of  a  numerous  class  having  common  interests;  and  this  was 
early  applied  to  mortgage  foreclosures.  Van  Vechten  v.  Terry,  2 
Johns.  Ch.  197;  Thomas  on  Mortgages,  §  781. 

Hence  I  conclude  that  plaintiflF's  objections  to  this  title  were  not 
good,  and  that  the  judgment  should  be  affirmed. 

MILLS,  J.,  concurs. 

JENKS,  P.  J.  I  dissent,  and  vote  for  reversal.  The  action  rests 
upon  the  breach  of  the  contract,  in  that  on  the  law  day  of  the  con- 
tract the  defendant  did  not  furnish  a  marketable  title.  The  plaintiff 
was  not  botmd  to  establish  on  this  trial  that  the  title  is  no  goc^,  but 
only  that  on  the  law  day  the  title  was  unmarketable.  In  Moore  v. 
Williams,  115  N.  Y.  586,  596,  22  N.  E.  233,  236  (5  L.  R.  A.  654,  12 
Am.  St.  Rep.  844),  the  court,  per  Earl,  J.,  say  in  reference  to  the 
opinion  of  Peckham,  J.,  in  Methodist  Episcopal  Church  Home  v. 
Thompson,  108  N.  Y.  618,  15  N.  E.  193: 

'<  'We  disagree  with  the  court  at  General  Term  upon  the  necessity,  in 'such 
a  case  as  this  of  showing  that  the  title  is  absolutely  bad.  We  think  that,  if 
there  was  a  reasonable  doubt  as  to  vendor's  title,  such  as  to  affect  the  Taine 
of  the  property  and  to  interfere  with  the  sale  of  the  land  to  a  reasonable  pur- 
chaser, the  plaintiff's  cause  of  action  would  be  sustained.'  While  what  was 
thus  said  was  not  necessary  to  the  decision  of  that  case,  it  is  more  than  a 
mere  dictum.  The  opinion,  concurred  in  by  the  entire  court,  was  written  to 
set  right  what  was  deemed  an  erroneous  ylew  of  the  law  taken  in  the  court 
below,  and  which  might  otherwise  haye  been  supposed,  from  the  opinion  or 
the  Judgment,  to  l^ave  receiyed  the  approval  of  this  court." 

The  issue  is:  Was  the  title  as  furnished  on  that  day  free  from 
reasonable  doubt?    Kilpatrick  v.  Barron,  125  N.  Y.  751-755,  26  N. 
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E.  925.  See,  too,  Brokaw  v.  Duffy,  165  N.  Y.  at  page  399,  59  N. 
E.  196;  Simis  v.  McElroy,  12  App.  Div.  434,  42  N.  Y.  Supp.  290. 
It  seems  to  me  that  the  title  was  not  free  from  such  doubt.  In- 
deed, the  opinions  of  the  court  at  trial,  and  of  this  court,  indicate 
this  circumstance.  In  Todd  v.  Union  Dime  Savings  Institution,  128 
N.  Y.  at  page  639,  28  N.  E.  at  page  506,  the  court  say : 

"He  may  claim  a  marketable  title,  asd  that  means  a  title  which  a  reason- 
able purchaser,  weU  informed  as  to  the  facts  and  their  legal  bearings,  willing 
and  anxious  to  perform  his  contract,  would,  in  the  exercise  of  that  prudence 
which  business  men  ordinarily  bring  to  bear  upon  such  transactions,  be  wilUng 
to  accept  and  ought  to  accept" 

In  Parmly  v.  Head,  33  III.  App.  at  page  137: 

"A  purchaser  is  entitled  to  a  merchantable  title,  a  marketable  title — such 
a  one  as  will  bring  in  the  market  as  high  a  price  with,  as  without,  the  objec- 
Uon.    Parker  v.  Porter,  11  111.  App.  e05;  Brown  v.  Cannon,  5  Gilm.  174." 

See,  too,  Vought  v.  Williams,  120  N.  Y.  at  page  257,  24  N.  E. 
195,  8  L.  R.  A.  591,  17  Am.  St.  Rep.  634. 

Andrews,  J.,  for  the  court,  in  Fleming  v.  Bumham,  100  N.  Y. 
1,  9,  2  N.  E.  905,  907,  says: 

"The  objection  may  involye  a  mere  question  of  fact,  or  it  may  involTe  a 
pure  question  of  law  upon  undisputed  fbcts." 

See,  too,  Landon  v.  Walmuth,  76  Hun,  271,  27  N.  Y.  Supp.  717; 
Marks  v.  Halligan,  61  App.  Div.  179,  70  N.  Y.  Supp.  444;  Beams 
V.  Mela,  10  N.  Y.  Supp.  429;^  Weinstein  v.  Kratenstein,  150  App. 
Div.  789,  135  N.  Y.  Supp.  334;  Palmer  v.  Morrison,  104  N.  Y. 
132,  10  N.  E.  144;  Sugden  on  Vendors,  vol.  1.  (Perkins'  8th  Am. 
Ed.)  p.  580;  Pomeroy  on  Contracts  (2d  Ed.)  §§  203,  204,  and  cases 
cited. 

Almost  all,  if  not  all,  of  these  cases  presented  questions  of  law. 
The  basis  of  the  action  is  the  breach  of  the  contract.  Flickinger  v. 
Glass,  222  N.  Y.  at  page  408,  118  N.  E.  792.  Neither  party  asks 
for  specific  performance,  and  the  defendant  does  not  seek  any  equita- 
ble relief.  The  plaintiff  is  entitled  to  succeed,  unless  the  court  decide 
that  the  title  was  free  from  reasonable  doubt  on  the  law  day  of  the 
contract.  Zorn  v.  McParland,  8  Misc.  Rep.  126,  28  N.  Y.  Supp.  485, 
affirmed  11  Misc.  Rep.  555,  32  N.  Y.  Supp.  770,  affirmed  155  N.  Y. 
684,  50  N.  E.  1123. 

The  effect  of  the  decision  is  that  inasmuch  as  the  court  arrives  at 
the  conclusion  that  the  title  is  good,  the  title  was  marketable  upon 
the  law  day.  But  in  Blanck  v.  Sadlier,  153  N.  Y.  at  page  556,  47  N. 
E.  at  page  921  (40  L.  R.  A.  666),  it  is  said: 

"And  although  the  title  tendered  may  in  fact  be  good,  yet  if  it  is  subject 
to  reasonable  doubt,  depending  upon  the  ascertainment  of  some  material  fact 
extrinsic  to  the  record  title,  to  be  found  by  a  Jury  when  the  question  arises, 
the  purchaser  in  general  will  not  be  required  to  complete  the  purchase,  for 
he  is  entitled  to  a  title  not  only  good  in  fact,  but  marketable.  Burwell  v. 
Jackson,  9  N.  Y.  535;  Fleming  v.  Bumham,  100  N.  Y.  1;  Moore  v.  Williams, 
115  N.  Y.  686;  Leake  on  Oont.  881." 

^Reported  in  fuU  in  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  57  Hun,  588. 
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I  add  that,  even  when  an  objection  presents  a  question  of  law,  it 
cannot  be  disposed  of  by  any  litigation,  unless  all  the  parties  in- 
terested are  before  the  court.  Abbott  v.  James,  111  N.  Y.  at  page 
676,  19  N.  E.  434;  Simis  v.  McElroy,  12  App.  Div.  434,  42  N.  Y. 
Supp.  290,  affirmed  160  N.  Y.  156,  54  N.  E.  674,  73  Am.  St.  Rep.  673. 

KELiLiY,  J.,  concurs. 

(193  App.  Div.  403) 

HUSTED  V.  A.  P.  HUSTED  CO* 

(Supreme  Ck>Tirt,  Appellate  Division,  Second  Department.    November  5»  1920.) 

L  IXM  and  slander  ^=>68— Complaint  for  words  not  defamatory  may  be 
read  as  in  actifm  <m  the  case. 

Where  special  damages  are  pleaded,  the  complaint  may  be  read  as  in  an 
action  on  the  case,  though  the  words  of  defendant  complained  of  be  not 
defamatory  in  their  nature. 
2.  libel  and  slander  ^=^99— Defeodant,  charged  with  utterance  of  words, 
may  ask  bill  of  particulars^  where  special  damages  i^eaded. 

In  an  action  wherein  special  damages  are  pleaded  from  certain  words 
charged  by  the  complaint  against  defendant,  defendant  may  ask  bill  of 
particulars. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Anson  Husted  against  the  A.  P.  Husted  Company.  From 
an  order  overruling  its  demurrer  to  the  amended  complaint,  defend- 
ant appeals.    Order  modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILI<S,  RICH,  PUTNAM, 
and  KELLY,  JJ. 

Winfield  L.  Morse  and  John  J.  Sinnott,  both  of  Tarrytown,  for  ap- 
pellant. 

Charles  A.  Dryer,  of  White  Plains,  for  respondent 

JENKS,  P.  J.  [1]  The  learned  counsel  for  the  defendant  moved 
as  if  the  complaint  was  for  a  libel.  I  find  no  indication  that  such  was 
the  view  of  the  learned  Special  Term,  and  I  am  of  opinion  that  it  was 
not  necessary  to  construe  the  pleading  thus.  The  complaint  may  be 
read  as  in  an  action  on  the  case,  though  the  words  be  not  defamatory 
in  their  nature.  Morasse  v.  Brochu,  151  Mass.  at  page  574,  25  N.  E. 
74,  8  L.  R.  A.  524,  21  Am.  St.  Rep.  474;  J.  A.  &  R.  A.  Reid  v.  Prov. 
Journal  Co.,  20  R  I.  120,  124,  37  Atl.  637. 

[2]  As  the  learned  Special  Term  suggests,  the  defendant  may  well 
ask  a  bill  of  particulars,  for  special  damages  are  pleaded.  Mussinan  v. 
Willner  Wood  Co.,  69  App.  Div.  448,  74  N.  Y.  Supp.  1026;  Post-Ex- 
press  Printing  Co.  v.  Adams,  55  Hun,  38,  8  N.  Y.  Supp.  276;  Royle 
V.  Goodwin,  98  App.  Div.  95,  90  N.  Y.  Supp.  142. 

The  order  is  modified,  by  striking  out  the  provision  for  $10  cdsts 
of  the  motion,  and,  as  modified,  it  is  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 

^s»For  oilier  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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OltOURKE  T.  RANKIN* 

(Supreme  Court,  Appellate  Division,  Second  Department  November  5,  1920.) 

1.  Attodimenft  «=»47(4)— That  Teddenft  gave  up  business  and  engaged  passage 

to  foreign  conntry  IxBld  not  to  show  removal  of  property. 

Proof  that  a  resident  of  the  state  gave  up  his  business  and  engaged 
passage  by  sea  to  Australia  did  not  make  out  a  removal  of  his  property 
to  defraud  his  creditors,  justifying  an  attachment  under  C3ode  Civ.  Proc. 
S  686,  subd.  2,  especially  where  substantiaUy  all  his  property  was  left  in 
local   banks   and   trust   companies   and   all   known   debts   were  paid. 

2.  Attachment  €=»47  (2)— Party 'seeking  remedy  on  ground  of  fraud  must 

show  facts  tending  to  establish  guilt. 

A  party  relying  upon  a  right  to  an  attachment  against  another,  based 
upon  his  alleged  commission  of  a  fraud,  must  show  affirmatively  facts  and 
circumstances  necessarily  tending  to  establish  a  probability  of  guilt. 

3.  Attachment  ^=>36— Not  sustainaJdle  on  ground  of  absence  without  desig- 

nating person  for  service  of  process,  where  defendant  has  appeared. 

Where  defendant  has  appeared  and  answered,  an  attachment  on  the 
ground  that  he  is  about  to  remove  his  property  with  intent  to  defraud 
creditors  cannot  be  sustained,  under  Code  Civ.  Proc.  {  636,  on  the  ground 
that  he  may  remain  outside  the  state  six  months  without  designating  a 
person  to  receive  service  of  process. 

Appeal  from  Special  Term,  Kings  Cotmty. 

Action  by  Nellie  O'Rourke  against  John  Rankin.  From  so  much  of 
an  order  as  denied  defendant's  motion,  made  on  opposing  affidavits, 
to  vacate  a  warrant  of  attachment,  defendant  appeals.  Reversed, 
and  nAotion  granted. 

A  denial  of  defendant's  prior  motion,  made  before  answering,  and  founded 
only  upon  the  papers  upon  which  the  warrant  was  granted,  has  been  here 
affirmed.  192  App.  Div.  918,  182  N.  Y.  Supp.  940.  From  about  October  1  to 
November  13,  1919,  plaintiff,  an-  actress,  had  occupied  a  room  in  the  Hotel 
Gerard,  Manhattan,  of  which  defendant  was  the  proprietor.  She  lef-t  an  unpaid 
bill  of  $24.71  for  which  her  trunk,  suit  case  and  a  package  were  detained  in 
the  baggage  room  of  the  hotel  on  the  claim  of  lien.  On  February  6,  1920, 
defendant  wrote  plaintiff  for  payment,  with  a  notice  that  otherwise  there 
would  be  a  sale  of  her  effects.  No  answer  thereto  was  received.  On  February 
20,  1920,  plaintiff's  suit  case  and  a  package  were  sold  at  auction;  but  her 
trunk  was  subsequently  disposed  of  at  private  sale.  Her  trunk  and  contents 
(except  for  certain  articles)  have  been  since  obtained,  and,  on  April  23d,  are 
claimed  to  have  been  returned  to  her. 

The  complaint,  verified  March  20,  1920,  averred  a  tender  of  the  amount  of 
plaintiff's  debt  on  March  5,  1920,  and  demanded  damages  of  $15,000  for  the 
conversion  of  her  effects.  Plaintiff  having  given  an  undertaking  for  $250,  a 
warrant  of  attachment  for  the  full  amount  was  granted,  under  which  de- 
fendant's account  in  the  Empire  Trust  Company  was  attached.  The  warrant 
of  attachment  (dated  March  17,  1920,  under  (>)de  Civ.  Proc.  §  636,  subd.  2) 
stated  that  defendant,  a  resident  of  this  state,  "is  about  to  remove  property 
from  this  state  with  intent  to  defraud  his  creditors."  Plaintiff's  affidavit  gave 
as  the.  grounds  therefor  information  from  the  employees  and  guests  of  the 
Hotel  Gerard  "that  this  defendant  had  sold  out  his  interest  in  said  hotel  and 
was  about  to  sail  for  Australia,  where  he  intends  to  remain,"  as  he  had  re- 
served passage  on  the  steamship  Niagara  for  Australia,  sailing  on  March  29th. 

The  defendant's  moving  affidavit,  made  in  Victoria,  B.  C,  showed:  That 
he  had  no  debts,  and  that  he  was  then  worth  more  than  $50,000,  and,  except- 
ing what  he  needed  for  the  expenses  of  his  trip  that  all  his  property  is  in  the 
state  of  New  York.    That  he  has  left  on  deposit  with  a  bank  in  New  York  01^ 
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bonds  and  secnrities  of  upwards  of  $50,000,  besides  moneys  In  tbe  Empire 
Trnst  Ck)mpany.  He  set  forth  that  the  Journey  of  himself  and  wife  was  for 
the  benefit  of  foreign  travel,  and  that  they  chose  Australia,  rather  than  to 
visit  a  country  harassed  by  the  late  war,  where  the  defendant  and  wife  have 
vlslt-ed  frequently.  The  reality  of  $50,000  on  deposit  was  confirmed  by  the 
affidavit  of  the  trust  officer  of  tbe  bank.  That  his  furniture  had  been  stored 
with  friends  until  they  should  return  to  New  York.  That  according  to  an 
affidavit  of  Mr.  Reed  the  defendant  and  wife  had  already  selected  a  site  for 
a  residence  in  New  York,  to  be  built  after  defendant's  return. 

Plaintiff  offered  answering  affidavits,  referring  to  reports  that  defendant  was 
going  to  Australia  for  the  purpose  of  entering  into  the  hotel  business  there, 
and  that  defendant  himself  had  so  stated  to  one  of  his  hotel  guests.  In  reply, 
Mr.  Patterson,  one  of  defendant's  attorneys,  deposed  to  an  unsuccessful  effort 
to  telegraph  to  defendant;  also  that  defendant  had  stated  to  deponent  that 
ho  did  not  wish  ever  again  to  be  in  the  hotel  business,  which  he  had  entered 
solely  to  protect  his  father's  property,  and  that  he  was  glad  he  was  going 
out  of  it. 

The  learned  justice  at  Special  Term  denied  the  motion  to  vacate,  but  au- 
thorized a  discharge  of  the  attachment  levy,  by  an  undertaking  in  the  sum 
of  $2,500. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  PUTNAM,  and 
KELLY,  JJ. 

John  Patterson,  of  New  York  City  (Herbert  C.  Brinckerhoff,  of 
New  York  City,  on  the  brief),  for  appellant. 
David  J.  Wagner,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  [1]  The  evidence  that  a  person  is  leaving  the  state 
on  a  journey  overseas  is  far  from  a  ground  to  support  the  charge  that 
he  is  removing  "property  from  this  state  with  intent  to  defraud  his 
creditors."  We  are  not  now  concerned  so  much  with  the  plaintiff's 
charge  of  conversion  of  her  effects.  The  question  is  whether,  upon 
the  new  proofs  by  the  affidavits  from  both  sides,  there  appears  ground 
to  determine  that  defendant  was  removing  property  to  defraud  his 
creditors.  There  is  no  basis  whatever  for  such  imputation.  The  mere 
fact  that,  in  these  times  of  extended  travel,  a  resident  of  New  York 
gives  up  his  business  and  engages  passage  by  sea  to  a  foreign  land 
cannot  make  out  a  removal  of  property  to  defraud  his  creditors,  es- 
pecially when  substantially  all  his  property  remains  in  local  banks  and 
trust  companies,  and  he  shows  clearly  that  his  known  debts  are  paid. 
Dickey  v.  Findeisen  &  Kropf  Mfg.  Co.,  177  App.  Div.  861,  164  N. 
Y.  Supp.  989. 

'  [2]  A  party  relying  upon  a  right  to  a  remedy  against  another,  based 
upon  the  defendant's  alleged  commission  of  a  fraud,  must  show  affirm- 
atively facts  and  circumstances  necessarily  tending  to  establish  a  prob- 
ability of  guilt,  in  order  to  maintain  his  claim.  Morris  v.  Talcott,  96 
N.  Y.  100,  107. 

[3]  Neither  is  this  attachment  aided  by  the  argument  that  it  now 
appears  that  defendant  may  remain  outside  this  state  for  more  than  six 
months,  without  having  designated  a  person  to  receive  service  of  pro- 
cess, under  the  last  part  of  Code  Civ.  Proc.  §  636.  The  plaintiff  has  an 
appearance  in  the  cause,  with  defendant's  answer.     Her  attachment 
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should  fall  for  the  lack  of  the  statutory  conditions,  which  alone  can 
justify  such  a  provisional  remedy, 

I  advise,  therefore,  that  the  order  be  reversed,  with  $10  costs  and 
disbursements,  and  the  defendant's  motion  be  granted,  with  $10  costs. 
All  concur. 


(193  Ai>p.  IMt.  655) 

CARROLL  ▼.  CITY  OF  YONKERS. 

(Snpreme  Cotirt,  Appellate  Division,  Second  Department.   November  12, 1920.^ 

1«  Negligence  ^s»2— Violation  of  duty  essentJal  element. 

As  actionable  negligence  involves  a  wrongful  act  or  breach  of  positive 
duty,  plaintiff,  suing  defendant  for  deatli  of  her  intestate  when  defend- 
ant's motor  car  overturned,  must  estabUah  the  violation  of  a  positive  duty 
owed  to  her  intestate. 

2.  Master  and  servant  €=»88(l)«*As8e88or,  Iqjured  wUle  rifing  in  automobile 

owned  by  dty,  held  not  servant  or  officer  oi  city. 

An  assessor,  suing  city  for  negligence  causing  personal  injury,  was  not 
a  servant  or  officer  of  the  city,  but  was  a  mere  licensee,  when  riding,  at 
tlie  invitation  of  the  city  engineer,  in  an  automobile  owned  by  the  city. 

3.  Municipal  oorporations  ^=»852 — City  owed  no  duty  of  active  Inspection  of 

automobile  in  favor  of  asaesaw  soliciting  rido. 

A  city  did  not  owe  duty  to  inspect  the  steering  apparatus  of  its  auto- 
moble,  to  discover  whether  it  was  properly  lubricated,  to  render  it 
liable  for  death  of  an  assessor,  who  had  solicited  the  city  engineer,  using 
its  car,  assigned  to  the  official  use  of  his  department,  for  carriage  to  a 
certain  quarter  of  the  dty;  the  assessor  having  been  a  mere  licensee, 
though  not  a  wrongdoer  or  trespasser,  in  the  car. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Rose  V.  Carroll,  as  administratrix,  etc.,  of  Daniel  W. 
Carroll,  deceased,  against  the  City  of  Yonkers.  From  an  order  deny- 
ing its  motion  to  set  aside  a  verdict  for  plaintiff,  and  for  new  trial, 
defendant  appeals.    Order  reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

William  A  Walsh,  Corp.  Counsel,  of  Yonkers  (John  J.  Broderick, 
of  Yonkers,  on  the  brief),  for  appellant. 

Thonias  J.  O'Neill,  of  New  York  City  (Leonard  F.  Fish,  of  New 
York  City,  and  James  F,  Dalton,  of  Yonkers,  on  the  brief),  for  respond- 
ent. 

JENKS,  P.  J.  [1]  The  action  is  for  negligence  whereby  the  motor 
car  of  the  defendant  was  overturned  and  the  plaintiff's  intestate,  a 
passenger  therein,  was  killed.  The  contention  of  plaintiff  is  confined  to 
defects  in  the  steering  apparatus  which  she  asserts  could  have  been 
detected  by  proper  inspection.  The  contention  involves  the  proposi- 
tion that  such  inspection  would  have  shown  the  necessity  of  the 
application  of  a  lubricant  to  prevent  the  defect.  The  learned  court 
charged  that  the  obUgation  of  the  defendant  was  reasonable  care,  which 
involved  reasonable  inspection  to  determine  whether  the  motor  car 
was  in  reasonably  safe  condition  for  work — an  absolute  and  no  del- 
egable duty.    As  actionable  negligence  involves  wrongful  act  or  breach 
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of  positive  duty  (Vaughati  v.  Transit  Development  Co.,  222  N.  Y.  83, 
118  N.  E.  219),  the  plaintiff  must  establish  the  violation  of  a  positive 
duty  owed  to  her  intestate  (Sutton  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
66  N.  Y.  245;  Shearman  &  Redfidd  on  Neg.  [6th  Ed.,  Street]  § 
8,  and  cases  cited).  The  question,  then,  is  whether  the  defendant 
owed  this  obligation  of  re^isonable  inspection  to  plaintiff's  intestate. 

[2,  3]  The  defendant  bought  the  motor  car,  and  thereupon  assigned 
it  to  the  official  use  of  defendant's  department  of  public  works.  At 
the  time  of  the  casualty  the  car  was  in  charge  and  control  of 'the 
ftureau  of  the  city  engineer,  a  branch  of  that  department.  On  the 
day  of  the  casualty  the  intestate  had  solicited  the  city  engineer  for 
carriage  to  a  quarter  of  the  city  of  Yonkers.  The  engineer  consented, 
and  went  .with  the  intestate  in  the  car,  which  was  driven  by  an  em- 
ploye of  that  bureau  and  of  the  city.  But  the  intestate  was  not  an 
officer  or  employe  of  that  department  or  of  that  bureau.  He  was 
not  servant  or  officer  of  the  defendant,  inasmuch  as  he  was  an  as- 
sessor. Lorillard  v.  Town  of  Monroe,  11  N.  Y.  392,  62  Am.  Dec. 
129;  Heiser  v.  Mayor,  etc.,  of  N.  Y.,  104  N.  Y.  68,  9  N.  E.  866. 
There  is  no  proof  that  the  defendant  had  ever  dtdy  authorized  the 
said  department,  or  the  said  bureau,  or  any  of  its  officers,  servants,  or 
employes,  or,  indeed,  any  of  defendant's  officers,  servants,  agents,  or 
employes,  to  carry  outsiders  in  that  car.  Mere  official  possession  of 
the  car  under  the  circumstances  did  not  justify  the  city  engineer  in 
the  belief  that  he  was  authoriied  to  carry  this  intestate,  or  any  third 
person,  as  a  matter  of  favor.  It  cannot  be  said  that  the  city  engineer 
supposed,  when  he  yielded  to  this  solicitation  for  carriage,  that  he  could 
assume  that  such  carriage  was  within  the  scope  of  his  authority  as 
city  engineer,  or  in  furtherance  of  the  defendant's  public  business; 
for  it  appears  from  his  undisputed  testimony  that  there  was — 

"a  qnestlon  before  the  assessors  as  to  whether  certain  houses  had  been  built 
on  certain  lots  within  the  city  of  Yonkers,  knowledge  or  ignorance  of  which 
had  been  made  to  that  board  (sic) ;  it  was  to  assist  the  oflSce  in  the  case  that 
the  assessor  wanted  to  go  there." 

But  when  asked  whether  he  would  have  gone,  whether  the  assessor 
went  with  him  or  liot,  the  witness  replied  that  he  would  not ;  that  he 
had  no  particular  interest  to  go  there ;  it  was  something  for  the  asses- 
sors' knowledge;  that  the  witness  went  along  with  him,  to  see  what 
it  was,  to  see  what  was  in  the  city  of  Yonkers  and  what  was  not;  if 
the  city  line  was  to  be  located,  it  would  have  come  as  a  general  direc- 
tion from  the  common  council,  and  he  had  not  been  so  directed.  Sa 
far  as  this  record  shows,  the  intestate  was  not  engaged  about  the 
city's  business.  Although  an  assessor  of  the  city  of  Yonkers,  he  was 
discharging  governmental  duties.  Authorities  supra;  Williams'  Mu- 
nicipal Liability  for  Torts,  p.  45.  There  is  no  proof  that  the  intestate 
was  inquiring  as  to  a  "special  assessment  of  a  local  character,  made 
for  some  municipal  improvement  in  which  the  general  public  has 
no  direct  interest."    See  Id.  46. 

The  city  engineer,  at  most,  but  accompanied  the  intestate  as  a  volun- 
teer. There  is  no  proof  that  the  defendant  knew  or  should  have  known 
of  this  journey,  or  knew  or  should  have  known  that  the  department,  or 
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its  bureau,  or  any  of  its  officers,  employes,  or  ag:ents,  had  ever  carried 
outsiders  in  the  car.  The  testimony  of  a  former  commissioner  of 
public  works  that  he  and  the  mayor  and  other  officials  had  agreed  that 
the  car  might  be  used  by  city  officials  on  city  business  did  not  avail 
the  plaintiflF's  intestate.  It  is  not  shown  that  the  intestate  ever  heard  of 
this  determination.  Even  if  he  had,  it  is  not  shown  that  these  officials 
had  any  authority  over  the  disposition  or  use  of  the  car,  and  their 
mere  agreement  or  direction  would  not  bind  the  defendant.  Smith 
v.  City  of  Rochester,  76  N.  Y.  506.  Moreover,  the  intestate  was  not 
a  city  officer,  engaged  about  the  city's  business. 

The  mere  fact  3iat  the  intestate  entered  the  car  as  a  self-invited 
passenger,  with  the  assent  of  the  city  engineer,  did  not  affect  his 
status  so  far  as  the  defendant  was  concerned.  In  any  event,  it  was 
not  enough  that  the  intestate  "believed  that  the  use  was  intended ;  he 
must  bring  his  belief  home  to  the  owner,  by  pointing  to  some  act  or 
conduct  of  his  that  afforded  a  reasonable  basis  for  such  a  belief." 
Furey  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  67  N.  J.  Law,  275,  51  Atl.  505. 
Official  possession  does  not  imply  private  use. 

The  intestate  was  not  a  wrongdoer,  a  trespasser,  so  to  speak,  when 
he -entered  the  car  and  journeyed  in  it,  inasmuch  as  he  had  the  acqui- 
escence of  the  person  then  in  control  of  the  car.  But  I  think  that  upon 
this  record  the  status  was  but  that  of  a  licensee.  Vaughan  v.  Transit 
Development  Co.,  222  N.  Y.  79,  118  N.  E.  219;  Heskell  v.  Auburn 
L.,  H.  &  P.  Co.,  209  N.  Y.  90,  102  N.  E.  540,  L.  R.  A.  1915B,  ll'27. 
I  think  that  the  language  of  the  court  in  We^t  v.  Poor,  196  Mass.  183, 
81  N.  E.  960,  11  L.  R..A.  (N.  S.)  936,  124  Am.  St.  Rep.  541,  applies: 

''The  nearest  analogy  that  occurs  to  ns  is  that  of  a  self-invited  guest,  in 
whose  presence  the  host  acquiesces,  and  whose  enjoyment  he  seeks  to  pro- 
mote, or  that  of  a  gratuitous  hailee.  In  the  former  case  the  degree  of  care 
required  is  that  of  Ucensor  and  licensee  (Plnmmer  ▼.  Dill,  156  Mass.  426; 
Hart  Y.  Cole,  156  Mass.  475),  which,  as  has  often  been  said,  requires  only 
that  the  licensor  shall  not  set  traps  for  the  licensee,  and  shall  refrain  from 
reckless,  willful,  or  wanton  miflcondnct  tending  to  injnre  him.  Massell  v. 
Boston  Elevated  Railway,  191  Mass.  491.** 

In  Patnode  v.  Foote,  153  App.  Div.  494,  138  N,  Y.  Supp.  221,  the 
court  cites  and  adopts  the  doctrine  of  Pigeon  v.  I<ane,  80  Conn.  237,  67 
Atl.  886,  11  Ann.  Cas.  371,  as  to  a  licensee,  and  says: 

'*A  person  thns  Invited  to  ride  stands  in  the  same  situation  as  a  bare  li- 
censee, who  enters  upon  real  property  which  the  Ucensor  is  under  no  obliga-        . 
tion  to  make  safe,  or  keep  so,  but  who  is  liable  only  for  active  negUgence" — 
citing  Birch  v.  City  of  New  York.  190  N.  Y.  39T,  83  N.  B.  51,  18  L.  R.  A. 
(N.  S.)  595. 

•  In  BirchlsXase,  supra,  190  N.  Y.  404,  83  N.  E.  53,  18  L.  R.  A.  (N. 
S.)  595,  the  court  held  that  such  an  inspection  as  the  court,  in  the 
case  at  bar,  charged  was  an  obligation  of  this  defendant,  was  not 
tibe  obligation  owed  to  a  bare  licensee.  See,  too,  Weitzmann  v.  Barber 
Asphalt  Co.,  190  N.  Y.  452,  83  N.  E.  477,  123  Am.  St.  Rep.  560; 
Vaughan  v.  Transit  Development  Co.,  supra. 

There  are  other  questions  that  arise  in  such  a  case,  as  to  the  power  of 
the  municipal  corporation  to  purchase  and  to  use  a  niotor  car,  even  for 
this  department  or  its  bureau,  and  of  the  consequent  application  of 
184  N.Y.S.— 54 
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the  doctrine  of  Smith  v.  City  of  Rochester,  76  N.  Y.  506,  and  cases 
cited ;  but,  in  view  of  my  disposition  of  this  appeal,  I  have  not  deemed 
it  essential  to  discuss  them. 

I  advise  that  the  order  be  reversed,  and  that  a  new  trial  be  granted, 
with  costs  to  abide  the  event. 

RICH,  PUTNAM,  and  BLACKMAR,  JJ.,  concur. 

KELLY,  J.  I  concur.  The  present  general  use  of  automobiles  by 
city  departments  attaches  additional  importance  to  the  legal  ques- 
tions involved  in  this  case.  Is  the  city  liable  for  injuries  occasioned 
by  these  automobiles,  whether  from  lack  of  inspection,  rendering  the 
automobile  unsafe,  or  from  negligence  in  operating  the  machine? 
I  presume  it  depends  on  the  facts  of  the  particular  case;  the  use  to 
which  the  car  is  put;  the  persons  operating  it  or  riding  in  it.  We 
have  recently  decided  that  the  owner  of  an  automobile,  who  invites 
a  friend  to  ride  is  bound  to  use  reasonable  care  in  operating  the  car, 
and  is  responsible  for  the  negligence  of  the  chauffeur  in  such  operation. 
Lowell  V.  Williams.  183  App.  Djv.  701,  170  N.  Y.  Supp.  596,  affirmed 
228  N.  Y.  592,  127  N.  E.  916i  But  municipal  corporations  are  hot 
liable  in  all  cases  as  in  the  case  of  an  individual.  One  well-established 
principle  is  that  there  is  no  liability  when  the  wrongful  act  is  in  the 
performance  of  a  governmental  function,  as  distinguished  from  acts 
done  for  the  benefit  or  profit  of  the  city  itself.  Maxmilian  v.  Mayor, 
62  N.  Y.  160,  20  Am.  Rep.  468;  Smith  v.  City  of  Rochester,  76  N. 
Y.  506;  Bailey  v.  Mayor,  3  Hill,  531,  38  Am.  Dec.  669;  Hill  v.  Boston, 
122  Mass.  344, 23  Am.  Rep.  332.  The  difficulty  arises  in  distinguishing 
corporate  duties  from  those  which,  although  performed  by  city  em- 
ployes, are  for  the  benefit  of  the  state  or  the  general  public. 

The  automobile  in  the  case  at  bar  was  purchased  and  paid  for  by 
the  city  of  Yonkers,  for  the  use  of  the  city  engineer,  an  officer  ap- 
pointed pursuant  to  the  Second  Class  Cities  Law  (Consol.  Laws,  c. 
53;  Laws  1909,  c.  55,  §  97).  The  city  engineer  is  an  official  ap- 
pointed pursuant  to  the  act  of  the  Legislature  in  all  of  the  second 
class  cities  in  the  state.  His  duties  are  prescribed  in  section  98  of  the 
act : 

"Sec  98.  Duties  of  City  Engineer.  It  shall  be  the  duty  of  the  city  en- 
gineer to  perfonn  aU  the  ordinary  engineering  and  surveying  serrices  in  the 
affairs  and  business  of  the  city  and  to  superrise,  under  the  general  direction  o.t 
the  commissioner  of  public  works,  all  the  woric  done  for  the  city  in  which 
the  skm  of  his  profession  may  be  required  or  useful.  He  shall,  under  the 
direction  of  the  commissioner  of  public  works  and  the  ordinances  of  thQ 
common  council,  act  as  the  superintendent  of  public  buildings,  bridges,  docks 
and  wharves.  He  shall  perform  such  other  duties  as  may  be  prescribed  by  the 
commissioner  of  public  works  or  by  ordinance  of  the  common  council.  He 
shall  devote  his  time  exclusively  to  the  service  of  the  city." 

These  duties  might  well  include  governmental  as  well  as  purely 
corporate  work,  and  the  record  is  not  very  clear  on  this  subject.  If 
his  duties  were  altogether  governmental,  I  doubt  if  the  city  would  in 
any  case  be  liable  for  his  failure  or  the  failurf  of  his  subordinates  to 
properly  inspect  the  automobile.    In  his  request  for  the  automobile  the 
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City  engineer  says  that  the  "bureau"  (Department  of  PubKc  Works, 
Bureau  of  Engineering — Second  Class  Cities  Law,  supra,  art.  7)  "has 
under  supervision  some  30  contracts  for  public  work,"  and  other  con- 
tracts are  contemplated,  and  it  is  necessary  for  the  city  engineer  to 
go  over  the  ground.  The  powers  and  duties  of  the  department  of  pub- 
lic works  in  a  city  of  the  second  class  include  control  of  highways, 
public  places,  parks,  docks,  bridges,  sewers,  lighting,  baths,  recreation 
piers,  city  waterworks,  and  general  supervision  and  control  of  all  work 
performed  under  any  contract  of  the  city  for  local  or  other  improve- 
ments. Second  Class  Cities  Law,  supra,  §  9L  The  city  engineer  ap- 
pointed the  chauffeur  of  the  car  from  the  municipal  civil  service  list. 
Whether  the  defendant  city  would  be  liable  to  invitees  in  any  case  for 
injuries  caused  by  this  automobile,  I  think,  would  depend  upon  the 
particular  work  in  which  it  was  engaged%t  the  time. 

But,  as  the  Presiding  Justice  points  out,  on  the  day  of  the  accident 
the  car  was  not  engaged  in  the  performance  of  any  municipal  work. 
Whether  we  consider  the  deceased  assessor  as  in  control  of  the  auto- 
mobile and  the  chauffeur,  or  that  the  city  engineer,  in  accompan)ring 
him,  retained  co/itrol,  would  seem  to  make  no  difference.  The  work 
was  the  assessor's  work;  the  trip  was  solely  for  the  convenience  of 
the  assessor.  He  might  have  walked,  or  ridden  in  a  street  car,  or  hired 
a  hack.  He  was  not  acting  for  the  defendant  city,  he  was  not  selected 
by  the  defendant,  and  it  could  not  control  his  acts.  His  powers  and 
duties  were  defined  by  the  Legislature,  and,  as  Judge  Earl  says  in  Tone 
V.  Mayor,  70  N.  Y.  157,  at  page  165,  they— 

••were  not  what  might  properly  be  called  corporate  powers,  and  they  were 
not  to  be  exercised  for  the  pecnliar  benefit  of  the  corporation  in  Its  local  or 
special  interest,  but  foi  the  public  good,  in  obedience  to  the  mandate  of  the 
Legislature." 

I  agree  with  the  Presiding  Justice  that,  if  he  saw  fit  to  ride  in  the 
automobile  of  the  city  engineer,  he  must  take  it  as  he  finds  it,  and 
plaintiff  cannot  complain  that  its  mechanism  was  not  in  safe  condition. 
Walsh  V.  F.  R.  R.  Co.,  145  N.  Y.  301,  39  N.  E.  1068,  27  L.  R.  A,  724, 
45  Am.  St.  Rep.  615. 


PIBBCE  ▼•  FBNO  el  aL 

\     (Supreme  Court,  Special  Term,  Onondaga  County.    November  17,  1820.) 

1.  Esloppel  <&=»69— PlaiotilTs  testimony  that  he  waa  employee  did  not  estop 

him  in  later  acHon  to  declare  a  partnership. 

Testimony  of  a  witness  that  he  was  an  employee  of  defendant  F.  did 
not  estop  such  witness  from  subsequently  maintaining  a  suit  against  F.  to 
declare  a  partnership  and  for  an  accounting. 

2.  PartnenUp  ^==>17—- Intonttoo  controlB  in  dBtermiiiing  existanee  of  partner^ 
•   ffhjp  inter  se. 

In  determining  whether  certain  transactions  constitute  partnerships 
inter  se,  the  primary  purpose  is  lo  determine  the  intention,  which  will 
control,  though,  if  they  intend  to  do  a  thing  which  In  law  constitutes  part- 
nership, they  are  partners,  though  their  purpose  is  to  avoid  such  relation. 

^B»For  other  cases  see  same  topic  a  XBY-NUMBBR  in  all  Kej-Numbered  Digests  it  Indexes 
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3.  PartneraUp  ^»2699i— Dissoliitioii  must  be  by  actual  agreement  or  notice 

of  eleelion. 

To  effect  the  dissolution  of  a  partnership  at  will  there  must  be  an  actual 
agreement  to  dissolve,  or  dse  there  must  be  notice  by  the  party  desiring 
a  dissolution  to  his  copartners  of  his  election  to  terminate  the  partnership, 
or  his  election  must  be  manifested  by  unequlYOcal  facts  or  circumstances 
brought  to  the  knowledge  of  the  other  parties. 

4.  Partnership  €=»53 — ^Evidence  held  to  show  partnership  inter  se. 

Evidence  of  transactions  for  long  period  of  time  between  parties  en- 
gaged in  construction  business  held  to  show  the  existence  of  a  partnership. 

Action  by  James  R.  Piefce  against  Edward  K.  Feno  and  Fred- 
erick M.  Webstei;.  Interlocutory  judgment  for  plaintiff^  declaim 
ing  a  partnership,  and  providing  for  an  accounting, 

John  C.  Boland,  of  Syracute  (Charles  A,  Hitchcock,  of  Syracuse, 
of  counsel),  for  plaintiff. 

Dorr  &  Seubert,  of  Syracuse  (Leroy  B.  Williams,  of  Syracuse,  of 
counsel),  for  defendant  Feno. 

Albert  H.  Clark,  of  Auburn,  for  defendant  Webster. 

ROSS,  J.  The  claim  of  the  defendant  Frederick  M.  Webster 
is  that,  during  the  time  aforesaid,  he  also  was  a  copartner  or  joint 
adventurer  in  the  transactions  set  forth  in  the  complaint,  and  is 
also  entitled  to  one-third  of  the  profits  derived  from  the  contracts 
taken  and  completed  by  the  parties  to  this  action,  and  the  plaintiff 
and  the  defendant  Webster  each  ask  for  a  judgment  defining  the 
relations  of  the  parties  as  claimed  by  them  and,  in  brief,  for  an 
accounting.  The  defendant  Feno's  answer  denies  the  existence  of  a 
copartnership  or  joint  adventure,  and  claims  that  he  only  was  princi- 
pal in  the  contracts  which  were  taken  and  completed  during  said 
time.  The  evidence  taken  upon  the  trial  consumed  about  1200  pages 
of  stenographer's  minutes,  and  there  were  produced  upon  the  trial 
some  70  exhibits.  Not  all  of  these  exhibits  were  offered  in  evi- 
dence, but  were  referred  to  in  the  examination  of  witnesses,  and 
some  of  these  exhibits  produced  are  entries  in  different  books,  and 
involve  more  or  less  complicated  questions  of  bookkeeping.  The  case 
was  very  carefully  and  ably  tried  by  the  respective  attorneys  and 
counsel,  and  four  briefs  have  been  filed  with  the  court,  aggregat- 
ing something  over  100  pages,  all  of  which  have  been  carefully  read 
and  considered. 

The  questions  involved  here  are  primarily  questions  of  fact 
The  duty  of  the  court  is  to  determine  the  logical  and  natural  infer- 
ence of  what  were  the  actual  relations  of  these  parties,  one  to  an- 
other, to  be  determined,  not  only  by  what  they  agreed,  but  from  all 
the  facts  presented  in  evidence.  The  relations  between  these  parties, 
whatever  they  may  be  termed,  extended  over  a  period  of  some  11  years, 
and  to  take  up  in  detail  the  contentions  of  the  respective  parties 
as  to  the  conclusions  to  be  drawn  from  different  transactions,  and 
statements  during  that  period  of  time,  would  serve  no  practical  pur- 
pose. 

^s>For  otber  cases  B«e  same  toplb  it  KB]Y-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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I  will  endeavor,  as  briefly  as  possible,  to  give  a  brief  summary  of 
the  history  of  the  dealings  of  these  parties  with  one  another.  The 
plaintiff,  Mr.  Pierce,  is  52  years  of  age,  and  prior  to  1908  had  been 
a  construction  foreman  or  superintendent,  and  was  so  engaged  in 
the  state  of  Massachusetts.  Mr.  Webster  is  53  years  of  age,  an4 
prior  to  1908  had  been  engaged  in  lumber  and  mill  work,  and  had 
been  connected  with  a  construction  company  in  the  city  of  Auburn, 
which  company  went  into  bankruptcy  in  1907,  and  Webster  was  ad- 
judicated a  bankrupt  in  1906.  Mr.  Feno  is  a  man  about  36  years  of 
age,  and  in  1908  was  engaged  in  the  contracting  business,  and  knew 
Mr.  Webster,  and  also  had  had  some  acquaintance  with  the  plaintiff, 
Mr.  Pierce,  whom  he  had  met  while  engaged  on  some  construction 
work  in  Massachusetts. 

Without  going  into  detail,  it  may  be  stated  that,  beginning  about 
the  1st  of  May,  1908,  these  people  met  and  discussed  the  plan  of 
forming  some  sort  of  a  working  arrangement  for  carrying  on  the 
business  of  general  contracting  and  building.  It  was  undoubtedly 
contemplated  at  the  time  that  they  either  would  form  a  corpora- 
tion or  enter  into  a  partnership  agreement.  No  corporation  was  form- 
ed and  no  articles  of  copartnership  executed.  It  apparently  was  the 
idea  of  these  parties  at  that  time  that  they  could  work  together  ad- 
vantageously in  such  business;  that  Mr,  Pierce  was  qualified  to  act 
in  the  capacity  of  superintendent  in  overseeing,  in  what  may  be 
termed  the  "field  work,"  that  Mr.  Webster*  was  qualified  to  attend 
to  the  office  work  and  make  the  estimates  essential  to  a  successful 
operation  of  such  business,  and  that  Mr.  Feno  would  attend  to  the 
finances,  and  more  particularly  in  securing  contracts;  that  during 
the  11  or  more  years  they  were  associated,  this  general  plan  was 
followed. 

The  first  contract  which  was  obtained  in  the  name  of  Mr.  Feno 
was  in  the  summer  of  1908,  and  was  known  as  the  "parish  house 
contract,"  and  from  that  time,  down  to  about  June,  1919,  these  par- 
ties in  some  manner  carried  on  a  contracting  business,  during  wbicl 
time  they  obtained,  and  completed,  with  one  exception '  hereinafter 
noted,  97  contracts — amongst  others,  a  contract  to  build  the  Keith 
Theater,  at  Syracuse,  $400,000;  a  building  for  the  ©e  Grasse  Paper 
Company,  $105,000;  the  chapel  at  Colgate  University,  at  Hamil- 
ton, $100,000;  the  Hepburn  Hospital,  at  Ogdensburg,  $108,00»;  the 
Auburn  Button  Works,  $100,000;  the  Brewster-Gordan  warehouse, 
in  Rochester,  $110,000;  the  Buell  warehouse,  in  Rochester,  $50,000; 
a  contract  with  the  United  States  government  to  build  at  Watertown 
300  houses,  which  contract  was  obtained  in  the  name  of  Edward 
K.  Feno,  for  $1,542,000.  At  the  time  of  the  signing  of  the  armistice, 
there  actually  were  built  115  houses,  and  actually  paid  or  due  $850,000. 
The  total  volume  of  business  done  under  the  nafaie  of  E.  K.  Feno, 
down  to  the  time  and  including  the  Keith  Theater  job,  amounted 
nearly  to  $2,000,000,  and,  including  the  government  contract  of  hous- 
ing at  Watertown,  amounted  to  nearly  $3,000,000. 

I  am  going  to  content  myself  with  stating  some  of  the  uncontra- 
dicted facts  which  the  plaintiff  claims  show  the  existence  of  a  co- 
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partnership  or  Joint  interest  of  some  sort,  which  also  apply,  at 
least  to  some  extent,  to  sustain  the  contention  of  the  defendant  Web- 
ster, and  some  of  the  propositions  which  the  plaintiff  and  Webster 
claimed,  but  which  are  contradicted,  and  a  statement  of  the  uncon- 
tradicted facts  which  the  defendant  Feno  claims  sustain  his  con- 
tention, as  well  as  some  of  the  claims  which  he  makes  which  are 
contradicted.  I  do  not  claim  that  these  statements  by  any  means 
cover  all  the  claims  made  by  these  respective  parties. 

Undisputed  Evidence  in  Favor  of  the  Plaintiff. 

(1)  On  August  31,  1908,  a  paper,  of  which  the  following  is  a 
copy,  was  signed  by  the  defendant  Mr.  Feno: 

"Syracuse,  N.  Y.,  August  31, 190a 
"It  is  hereby  agreed  between  James  E.  Pierce  and  Edward  K.  Feno  that  said 
J.  R.  Pierce,  by  the  deposit  of  $1,000,  acquires  a  third  interest  in  aU  profits 
coming  from  all  work  now  under  conatruction,  or  taken  from  this  time  on,  by 
said  E.  K.  Feno ;  $30  a  week  salary  will  be  paid  to  each,  and  a  further  third 
of  all  profits  after  said  salaries  are  paid. 

"[Signed]     Edward  K.  Feno." 

(2)  The  payment  on  or  about  August  31,  1908,  by  the  plaintiff 
to  the  defendant  Feno  of  $1,000  in  cash,  which  was  used  in  the  con- 
struction of  the  parish  house  then  being  built,  and  has  never  been 
withdrawn  by  Mr.  Pierce. 

(3)  The  weekly  withdrawal  by  the  plaintiff  and  the  defendants 
Feno  and  Webster,  during  their  association  together,  of  equal  amounts 
agreed  upon.  The  amounts  so  agreed  upon  and  withdrawn  were 
$30  a  week  until  about  March,  1913,  at  which  time  the  withdrawal 
was  increased  by  mutual  consent  to  $40  a  week,  and  subsequently, 
in  1917,  to  $50  a-  week,  which  continued  until  die  spring  of  1918, 
when  whatever  relationship  that  existed  between  these  parties  ceased. 

(4)  The  receipt  by  mutual  agreement  of  Christmas  presents  (so 
called)  of  equal  amounts — ^at  one  time  $100,  and  another  $70,  and 
at  times  $50,  with  the  exception  of  one  or  possibly  two  years,  when 
they  passed  the  usual  Christmas  bonus. 

(5)  The  deed  of  the  Beech  street  property  (1915),  which  was  taken 
in  the  names  oi»the  three  parties,  Feno,  Webster,  and  Pierce. 

(6)  That  in  the  winter  and  spring  of  1910  Feno  loaned  to  the 
plaintiff  either  $1,000  or  $2,000,  which  was  repaid.  I  quote  from  the 
cross-examination  of  Mr.  Feno  as  follows : 

"Q.  Did  you  loan  Mr.  Pierce  $1,000  at  any  time?  A.  I  think  I  loaned  him 
$2,000. 

"Q.  Did  you  loan  him  $1,000  at  any  time?    A.  Yes,  sir. 

"Q.  And  did  he  pay  you  back?  A.  He  did.  Q.  At  the  time  when  he  paid 
you  back,  did  you  make  any  suggestion  about  offsetting  the  $1,000  he  had  con- 
tributed?   A.  I  don't  recall;  no." 

Disputed  Evidence  in  Favor  of  the  Plaintiff. 

(1)  That  some  time  between  the  24th  and  the  31st  of  August,  1908,- 
Feno  told  the  plaintiff  that  "as  Mr.  Webster  had  been  going  through 
bankruptcy,  he  couldn't  appear,  and  that  he  would  write  out  an  agree- 
ment for  the  three  of  us,  but  mentioning  one  as  'one  other,'  men- 
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tioning  Mr.  Feno  and  myself  and  'one  other' ;  that  he  wrote  out  three 
copies  of  such  proposed  agreement  and  took  them  away  with  him"; 
that  the  substance  of  the  paper  which  Feno  took  away  with  him  was 
as  follows: 

"It  Is  hereby  agreed  that  B.  K.  Feno,  J.  R.  Fierce,  and  one  other  are  to 
engage  in  the  contracting  business  Mth  eqoal  Interests." 

This  proposed  agreement  was  never  returned  by  Mr.  Feno.  Mr. 
Feno's  testimony  in  this  regard  is  that  he  has  no  recollection  in  re- 
gard to  this  conversation. 

(2)  Reason  for  not  asking  (for  accounting:  Feno  testifies  that 
"down  to  the  time  of  the  KeiSi  Theater  building  job,  taking  the  busi- 
ness together,  they  had  run  just  about  even."  This  is  offered  by  the 
plaintiff  as  explanation  for  not  asking  for  an  accounting. 

(3)  The  erection  of  buildings  upon  the  Beech  street  property  with 
funds  derived  from  former  contracts,  and  also  using  in  the  same 
materials  used  in  the  contracting  business. 

(4)  The  witness  Elmer  E.  Rust,  who  had  a  talk  with  Feno  in  re- 
gard to  partnership  insurance  (the  date  is  not  given,  but  is  probably 
about  1910),  testified  that  the  witness  solicited  an  insurance  based 
upon  the  theory  of  a  partnership. 

(5)  The  witness  William  J.  Hughes  testifies  to  a  statement  of 
Feno  to  the  witness  that  Pierce  and  Webster  were  associated  with 
him  in  business. 

Note:  This  was  at  the  parish  house  in  1908,  and  is  consistent 
with  Mr.  Feno's  daim  that  tiie  arrangement  was  never  consummated. 

(6)  The  witness  Fred  H.  Le  Roy  was  an  insurance  agent,  who 
testifies  that,  in  1915,  he  talked  with  Mr.  Feno,  who  said  Pierce  and 
Webster  were  partners. 

In  passing,  if  Webster  failed  to  contribute  his  full  share  of  the 
original  $1,000,  or  any  part  of  said  sum,  the  parties  by  their  sub- 
sequent conduct  waived  that  right  so  far  as  it  was  a  condition  preced- 
ent. Of  course,  upon  an  accounting,  Webster  is  only  entitled  to  the 
credit  for  the  value  or  agreed  price  of  whatever  trim  he  furnished. 
Brady  v.  Powers,  112  App.  Div.  845,  98  N.  Y.  Supp.  237. 

Undisputed  Evidence  in  Favor  of  Defendant  Feno's  Claim  that 
He  was  the  Sole  Party  in  Interest  in  the  Business. 

(1)  That  the  business  was  done  entirely  in  his  name. 

(2)  That  Feno  obtained  the  entire  credit  at  the  banks  and  was 
apparently  the  only  one  liable  to  them. 

(3)  That  during  the  entire  time  these  parties  were  engaged  in 
business,  no  accounting  was  had  or  insisted  upon  by  any  one. 

(4)  That  both  the  plaintiflF  Pierce  'and  the  defendant  Webster, 
in  actions  pending  against  the  defendant  Feno,  testified  in  substance 
that  they  were  employees ;  that  upon  the  trial  of  a  case  before  Judge 
Devendorf  in  1911,  known  as  the  "Ontario  constructidn  case,"  Pierce 
testified,  "I  am  not  interested  in  this  case,  only  to  see  that  it  is 
right;"  that  the  defendant  Webster  testified  at  diflferent  times,  and 
more  particularly  on  February  3,  1915,  in  an  affidavit  which  he  made 
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in  a  case  brought  against  Mr  Feno  by  one  Ruser  and  Mueller,  that 
"he  was,  and  for  at  least  a  year  past  had  been,  employed  by  Mr. 
Feno  as  manage^ ,  and  was  in  charge  for  Mr.  Feno  of  the  work  of 
erecting  a  high  school  building  at  Gouvemeur  within  the  past  year"; 
that  again  in  the  case  of  Feno  v.  Harrison  Granite  Company,  he 
testified  he  was  general  manager  for  Mr.  Feno,  and  had  been  for 
about  10  years. 

[1]  There  is  no  doubt  that  this  evidence  is  inconsistent  with  the 
claim  of  these  two  parties  at  this  time.  This  may  have  been  per- 
jury, and  should  be  borne  in  mind  in  weighing  the  evidence  of  these 
parties,  but  it  is  not  an  estoppel.  The  ultimate  fact  to  be  determined 
here  is  what  was  the  lelation  of  these  parties.  If  the  rights  of  these 
parties  depended  upon  a  single  transaction,  which  rested  solely  upon 
the  evidence  of  the  plaintiff  Pierce  and  the  defendant  Webster,  which 
transaction  was  contradicted,  the  fact  that  they  had  perjured  them- 
selves in  a  collateral  matter  tending  to  show  their  interest  or  lack 
of  interest  in  the  transaction  involved,  a  court  might  well  be  justified  in 
saying  that  these  men  were  unworthy  of  belief ;  but  in  this  case  under 
consideration  the  rights  of  these  parties  do  hot  rest  upon  any 
single  conversation,  but  very  largely  upon  a  course  of  dealing  ex- 
tending over  a  long  period  of  time,  practically  uncontradicted. 

(5)  The  witness  Edward  K.  Ives  testified  that  he  was  auditor 
of  the  Travelers'  Insurance  Company,  and  that  in  1914  or  1915  he 
made  an  audit  or  a  classification  and  number  of  the  employees  of 
"Edward  K.  Feno,"  and  that  Webster's  and  Pierce's  names  were  in- 
cluded in  such  audit  as  employees;  but  it  appears  that  this  was 
entirely  a  matter  between  the  defendant  Feno  and  the  witness,  and 
that  neither  Pierce  nor  Webster  was  present  at  either  of  these 
audits,  and  of  course  cannot  be  botmd  by  the  statements  of  Mr. 
Feno  in  their  absence. 

(6)  I  also  mention  that  the  evidence  is  somewhat  lacking  in  detail 
of  the  conversations  which  parties  would  usually  have  in  reference 
to  the  various  steps  in  obtaining  these  contracts  and  the  usual  con- 
versations with  reference  to  the  progress  of  the  work. 

The  claim  of  Mr.  Feno  that  he  rescinded  any  agreement  which 
had  previously  existed  will  be  taken  up  later. 

What  Constitutes  a  Partnership, 

[2]  No  one  fact  or  circumstance  can  be  taken  to  be  an  absolutely 
conclusive  test  to  determine  the  question  of  a  partnership.  Each 
case  must,  in  a  great  measure,  be  governed  by  the  facts  and  cir- 
cumstances surrounding  it.  See  notes  to  Miller  v.  Simpson,  18  L. 
R.  A.  (N.  S.)  page  970  (1907);  also  notes  in  same  volume  to  Cudahy 
Packing  Co.  v.  Hibou,  on  page  1048.  In  determining  whether  a  cer- 
tain transaction  or  transactions  constituted  a  partnership,  the  primary 
purpose  is  to  determine  their  intention;  but,  as  stated  in  30  Cyc.  360: 

"The  Intentloir  which  controls  in  determining  the  existence  of  a  partner- 
ship is  the  legal  intention  dedudble  from  the  acts  of  the  parties,  and,  if  they 
intend  to  do  a  thing  which  in  law  constitutes  a  partnership,  they  are  partners, 
although  their  purpose  was  to  avoid  the  creation  of  sucA  a  relation."  Bvans 
V.  Warner,  20  App.  Div.  280,  235,  47  N.  Y.  Supp.  16»  19  (1897,  4th  Dept.). 
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On  the  last-mentioned  page  the  learned  court  uses  the  following 
language : 

'*Mere  words  of  agreement  do  not  necessarily  create  or  destroy  an  arrange- 
ment that  the  law  asserts  Is  a  copartnership.  Partnerships  may  be  formed, 
'not  only  by  express  agreement,  but  may  grow  out  of  transactions  or  relations 
in  which  the  word  "partnership**  is  not  uttered.  If  there  is  such  a  Joinder 
of  interests  and  action  as  the  law  considers  as  the  equivalent  of  partnership,  or 
rather  such  as  it  regards  as  constiti^ting  partnership,  it  will  give  to  the  persons 
engaged  in  it  all  the  rights  and  lay  upon  them  all  the  responsibilities  *  *  * 
which  belong  to  partnership/  "  O'Hara  v.  Harman,  14  App.  Div.  167,  43  N. 
Y.  Supp.  556. 

The  question  whether  there  is  a  partnership  or  not  cannot  be  deter- 
mined by  less  than  the  construction  of  the  entire  )agreement  or 
transaction,  and  cannot  be  determined  by  a  single  fact,  as,  for  in- 
stance, an  agreement  to  share  profits.  Clark  v.  Ramsey,  59  App. 
Div.  (4th  Dept.)  437,  439,  69  N.  Y.  Supp.  102;  Milter  v.  Simpson, 
notes,  18  Li  R.  A.  (N.  S.)  970.  A  partnership  inter  sese  can  only  re- 
sult from  an  intention  of  the  parties,  to  be  gathered  from  the  con- 
tract, if  there  be  one,  or,  if  not,  from  their  relations  to  and  dealing 
with  the  property  and  each  other.  There  must  be  a  joint  enterprise, 
a  right  to  share  the  profits  of  the  adventure,  and  a  right  of  control 
— ^all  of  which,  in  the  absence  of  a  special  contract,  are  necessary 
elements  to  create  a  partnership.  Note  to  Chase  v.  Barrett,  4  Paige, 
148;  Salter  v.  Ham,  31  N.  Y,  321;  Heye  v.  Tilford,  2  App.  Div. 
346,  37  N.  Y.  Supp.  751. 

The  general  rule  is  that,  to  constitute  a  partnership  inter  sese 
between  two  or  more  persons,  there  must  be  such  a  joint  under- 
standing or  agreement  as  to  make  each  a  participant  in  both  the 
profits  and  losses  of  the  enterprise.  Note  to  Cudahy  Packing  Co.  v. 
Hibou,  18  L.  R.  A.  (N.  S.)  992,  993;  Pattison  v.  Blanchard,  5  N. 
Y.  186;  Baldwin  v.  Burrows,  47  N.  Y.  199,  207;  Richardson  v. 
Hughitt,  76  N.  Y.  35,  32  Am.  Rep.  267.  See  Manhattan  Brass. 
Mfg.  Co.  v.  Sears,  45  N.  Y.  797,  6  Am.  Rep.  177.  But  the  last 
case  involved  the  rights  of  third  persons.  An  agreement  to  share 
losses  is  not  necessary  to  constitute  a  partnership.  Miller  v.  Simpson, 
107  Va.  476,  59  S.  E.  378,  18  L.  R.  A.  (N.  S.)  963.  An  element 
of  community  of  profit  is  indispensable.  Note,  Miller  v.  Simpson, 
18  L.  R.  A.  (N,  S.)  971.  A  partnership  must  be  founded  upon  the 
voluntary  assent  of  the  contracting  parties.  Miller  v.  Simpson,  note, 
page  971;    Central  City  Savings  Bank  v.  Walker,  66  N.  Y.  424. 

Munro  v.  Whjtman,  8  Hun,  553  (4th  Dept):  In  the  partner- 
ship agreement,  nothing  was  said  about  losses.  Evidently  none  of 
the  parties  contemplated  such  a  contingency.  In  this  case,  the  learned 
judge  writing  (Talcott,  J.)   states  as  follows: 

"The  doctrine  that  persons  cannot  he  partners  as  between  each  other,  un- 
less they  agree  to  participate  in  the  losses,  is  founded  on  the  language  of  the 
Judges  in  many  cases,  and  in  some  is  the  apparent  ground  of  the  decision. 
*  *  •  But  the  result  of  all  the  cases  and  the  modem  doctrine  seems  to  be, 
that  the  exemption  from  losses  is  a  fact  which,  though  not  conclusive,  is 
strong  evidence  that  the  party  thus  exempted  is  not  an  actual  partner ;  and, 
taken  in  conjunction  with  other  circumstances,  may  dearly  show  that  fact" 
{citing  cases). 
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See  McAlpine  v.  Mfllen,  104  Minn.  289,  116  N.  W.  583;  notes  to 
Cudahy  Packing  Case,  18  L.  R.  A.  (N.  S.)  997,  that  the  absence 
of  an  agreement  for  liability  for  losses  is  not  conclusive  of  the  ab- 
sence of  a  partnership. 

Where  one  person  advances  funds  for  carrying  on  trade,  and  an- 
other furnishes  his  personal  services,  for  which  he  is  to  receive  a 
portion  of  the  profits,  there  is  a  partnership  existing  between  them, 
both  as  regards  the  partners  themselves  and  third  persons.  Dob 
V.  Halsey,  16  Johns.  34,  8  Am.  Dec.  293  (1819);  Paul  v.  Culhmi, 
132  U  S.  539,  10  Sup.  Ct.  151,  33  L.  Ed.  430;  Ward  v.  Thompson, 
22  How,  330,  16  L.  Ed.  249;  Ogden  v.  Astor,  6  N-  Y.  Super.  Ct. 
311;  Campbell  v.  Sherman,  8  N.  Y.  Supp.  630;^  and  a  long  line 
of  cases  set  forth  in  detail  in  the  notes  of  Cudahy  Packing  Co.  v. 
Hibou,  18  L.  R.  A.  (N.  S.)  1019.  But  the  foregoing  is  to  be  taken 
in  connection  *with  the  principles  laid  down  in  the  leading  case  of 
Cox  V.  Hickman,  8  H.  L.  Cas.  268  (1860),  in  which  the  rule  which 
previously/  existed,  in  which  it  was  held  as  a  matter  of  law  that  a 
person  who  participated  in  the  profits  of  a  trade,  although  he  had 
never  been  held  forth  as  a  partner,  and  has  expressly  *  contracted 
to  the  contrary,  was  liable  for  the  debts  of  the  business,  was  abro- 
gated. 

The  learned  counsel  for  the  defendant  Feno  cites  the  case  of  Dren- 
nen  v.  London  Assurance  Co.,  113  U.  S.  51,  5  Sup.  Ct.  341,  28  L. 
Ed.  919  (1885).  This  w^s  an  action  against  the  defendant  insurance 
company  to  recover  for  a  fire  loss.  The  defense  interposed  was  that 
the  interest  of  the  assured  in  the  property  was  not  unconditional 
as  represented,  and  that  the  title  of  the  plaintiffs  in  the  property 
had  been  changed  without  giving  the  notice  required  by  the  terms, 
of  the  policy  of  the  defendant  company.  In  brief,  the  facts  sued  up- 
on were  that  the  policies  of  insurance  sued  upon  were  issued  in 
March,  1883,  at  which  time  the  property  insured  belonged  to  a  co- 
partnership, consisting  of  three  members,  and  on  the  24th  of  May,. 
1883,  and  before  the  loss,  an  agreement  in  writing  was  made  with 
one  Amdt  to  become  a  member  of  the  firm  upon  certain  terms 
therein  specified.  The  agreement  provided  that  the  proposed  com- 
pany was  to  become  incorporated;  that  Amdt  was  to  pay  into  the 
firm  for  its  use  before  June  14,  1883,  $5,000;  that  Amdt  was  to 
pay  the  further  sum  of  $5,000  before  January  1,  1885;  and  provi- 
sions in  regard  to  the  rate  of  interest  which  Arndt  was  to  pay  upon 
the  aforesaid  sums  until  the  same  were  paid  into  the  firm;  and  also 
provisions  in  regard  to  the  effect,  on  Arndt's  failure  to  make  such 
payments,  his  interest  in  said  firm  was  to  be  correspondingly  de- 
creased. The  name  of  the  new  company  was  to  be  determined  here- 
after, and  their  respective  interests  in  said  new  company  were  spec- 
ified, and  it  also  provided,  when  a  charter  was  procured,  as  to  a 
division  of  the  stock  therein,  that  the  business  should  be  the  same 
as  heretofore  conducted,  and  provision  in  regard  to  the  nature  of 

^Reported  In  fnU  in  the  New  York  Supplement ;  reported  as  a  memorandum 
dedsiuA  without  opinion  in  55  Hun,  609. 
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the  active  duties  of  Arndt  and  his  associates,  and  that  no  change  in 
the  name  or  character  of  the  firm  should  be  made  until  said  cor- 
poration should  be  formed,  Arndt  paid  in  the  first  $5,000,  and 
delivered  his  note  for  the  balance,  which  money  and  note  were  en- 
tered to  his  credit  upon  the  books  of  the  firm,  and  it  was  held  by  the 
court  (Mr.  Justice  Harlan  writing)  that  Arndt  did  not  acquire  an 
interest  in  the  firm  property  immediately  upon  the  execution  of  the 
agreement,  and  that  such  was  only  an  executory  agreement  to  receive 
him  into  their  business  On  cert^n  terms  and  conditions  to  be  there- 
after performed.  The  court  says  on  page  58  of  113  U.  S.  (5  Sup. 
Ct.  345,  28  L.  Ed.  919): 

"The  agreement  Is  not,  In  our  Judgment,  fairly  sasceptible  of  a  constmction 
which  la  attended  by  such  results.  [The  result  referred  to  is  clothing  Arndt 
with  all  the  authority  of  a  general  partner.]  The  requirement  that  Arndt 
was  to  be  received  into  the  business  upon  the  condition,  among  others,  that  the 
company  should  be  incorporated,  and  the  further  requirement  that  neither  the 
name  nor  the  character  of  the  firm  wits  to  be  changed  until  the  proposed  cor- 
poration was  formed,  cannot  be  satisfied  by  any  other  interpretation  than  one 
which  excludes  him  from  all  control  or  management  of,  or  legal  interest  in, 
the  property  insured,  prior  to  the  formation  of  such  corporation.*' 

Or,  as  stated  by  •the  learned  Justice  on  page  56  of  113  U.  S. 
(5  Sup.  Ct.  314,  28  L.  Ed.  919): 

"It  appears  in  the  forefront  of  the  agreement,  that  Arndt  did  not  acquire  an 
interest  in  the  firm  property  immediately  upon  its  execution ;  for  the  plaintUXs 
only  agreed  to  receive  him  into  their  business  on  certain  terms  and  conditions 
thereafter  to  be  performed." 

Simplified,  the  facts  are  that  the  agreement  in  this  case  was  be- 
tween a  copartnership  and  an  individual  (Arndt),  under  the  terms  of 
which  Arndt  was  thereafter  to  become  a  member  of  a  corporation. 
Upon  the  second  appeal  (London  Assurance  Co.  v.  Drennen,  116 
U.  S.  461,  6  Sup.  Ct.  442,  29  L.  Ed.  688)  the  first  decision  was 
followed,  in  which  it  was  again  held  by  the  court  (116  U.  S.  470, 
6  Sup.  Ct.  442,  29  L.  Ed.  688)  that  the  parties,  by  the  agreement 
of  May  24,  1883,  excluded  the  possibility  of  Arndt's  acquiring  an 
interest  or  any  control  of  the  assured  property  in  the  advance  of 
the  formation  of  an  incorporated  company.  But  suppose  that  Arndt 
had  performed  all  the  things  required  upon  his  part,  that  the  cor- 
poration had  not  been  formed,  and  the  business  had  continued  and 
prospered.  It  would  seem  that,  in  such  an  event,  in  an  action  brought 
by  Arndt  against  his  associates  for  an  accounting,  there  would  have 
been  no  difficulty  in  his  establishing  his  position  as  a  copartner, 
and  establishing  a  contention  that  he  was  entitled  to  his  share  of 
the  profits,  to  be  determined  so  far  as  possible  upon  the  basis  of 
the  existing  agreement. ' 

The  learned  counsel  for  the  defendant  Feno  also  cites  the  case 
of  Eager  v.  Crawford,  76  N.  Y.  97.  This  case  was  commented  upon 
by  the  late  Chief  Judge  Ruger,  in  the  opinion  in  the  case  of  Hackett 
V.  Stanley,  115  N.  Y.  625,  on  page  632,  22  N.  E.  745,  748,  in  the 
lollowing  language: 

'•The  case  of  Eager  v.  Crawford,  supra,  was  a  pure  loan  of  money,  with  an 
agreement  that  the  borrower  should  pay  to  the  lender  on  the  1st  day  of  each 
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mont]^  one-half  of  the  gross  receipts  of  the  business  carried  on  by  him  nntU 
the  whole  sum,  with  interest,  was  repaid.  The  dispute  in  the  case  was  upon 
the  question  whether  the  stipulation  for  one-half  the  gross  receipts  was  intend- 
ed to  refer  to  profits.  The  question  submitted  to  the  jury«  the  evidence  being 
conflicting,  was  whether  it  was  *the  real  understanding  between  the  parties 
that  Crawford  should  participate  in  the  profits,  as  such ;  if  it  was,  it  would 
constitute  a  partnership,*  otherwise  not.    This  court  approved  the  charge." 

The  case  of  Hackett  v.  Stanley  is,  in  this  connection,  instructive 
and  emphasizes  the  importance  in  determining  whether  a  partner- 
ship exists  o^  not  from  the  fact  that  ftie  parties  had  a  participation  in 
profits,  and  it  was  held  in  the  case  cited  that,  as  to  creditors,  the 
defendant  who  was  to  participate  in  profits  was  a  partner  although  the 
creditors  were  ignorant  of  such  agreement.  So  that,  in  the  Hackett 
Case,  the  test  of  whether  the  persons  connected  were  partners  or 
not  was  determined  precisely  the  same  as  though  the  action  had 
arisen  between  themselves. 

Paul  V.  CuUum,  132  U.  S.  539,  10  Sup.  Ct.  151,  33  L.  Ed.  430: 
The  agreement  in  this  case,  which  was  held  to  constitute  a  partner- 
ship, provided  that  one  Lord  &  Williams,  who  for  several  months 
before  that  time  composed  a  mercantile  firm,  should  turn  over  to 
one  Harlow,  as  capital  stock  to  be  sold  under  ffis  direction,  a  large 
stock  of  goods.  Harlow  was  to  attend  to  aU  the  business  of  the 
new  concern;  was  to  open  a  new  set  of  books;  was  to  attend  to 
the  emplojonent  of  help,  the  pajrment  of  debts,  and,  in  fact,  all  the 
business  of  the  new  concern.  The  profits  were  to  be  divided.  Lord 
&  Williams  to  have  eight-tenths  of  the  same,  and  Harlow  to  have  two- 
tenths,  and,  in  case  of  loss,  the  same  ratio  to  apply.  The  agreement 
contained  tiiis  clause: 

"In  this  contract  it  is  distinctly  understood  by  the  parties  interested  that 
the  partnership  only  pertains  to  that  of  merchandising,  and  has  no  connection 
in  any  shape  or  manner  with  any  business  the  said  Lord  &  Williams  may  have 
Jointly  or  severally  outside." 

It  is  to  be  noted  that  Harlow  put  no  money  or  goods  into  the 
concern^  and  it.  was  held  that  by  this  agreement  L^rd,  Williams, 
and  Harlow  became  partners,  and  as  between  themselves  estab- 
lished a  community  of  property,  as  well  as  of  profits  and  losses,  in 
respect  to  said  goods  and  the  business  of  the  Lord  &  Williams  Com- 
pany. This  case  also  holds  that,  in  the  absence  of  written  stipula- 
tions or  other  evidence  showing  a  diflferent  intention,  partners  will 
be  held  to  share  equally  in  both  profits  and  losses.  This  case  also 
refers  to  and  distinguishes  the  Drennen  Case,  113  U.  S.  51,  5  Sup. 
Ct.  341,  28  L.  Ed.  919,  and  116  U.  S.  460,  6  Sup.  Ct.  442,  29  L. 
Ed.  688. 

Attempts  by  Feno  to  Dissolve  WTiatever  Relations  Existed. 

This  rests  upon  two  claimed  conversations : 

First.  About  the  1st  of  October,  1908,  in  the  conversation  with 
Mr.  Pierce  and  Mr.  Webster,  in  which  he  claims  that,  after  re- 
ferring to  Webster's  bankruptcy,  he  said: 

"I  said  then:  'So  long  as  this  was  being  conducted  on  my  own  name  and 
credit,  that  all  bets  were  off,  and  that  I  would  assume  this  Job  and  carry  St 
through  to  completion.' " 


Digitized  by 


Google 


Sup,  Ct)  MBRCB  T.  FKNO  861 

(184  N.Y.a) 

Notwithstanding  this,  they  continued  to'do  business  in  practically 
the  same  way  for  ten  years. 

Second.  Prior  to  obtaining  the  Watertown  job,  Feno  claims 
that  he  told  Pierce  and  Webster: 

"Tbat  it  was  almoet  impossible  to  secure  any  more  private  contracts  on  ae- 
oonnt  of  the  government  restrictions  on  the  use  of  material ;  that  I  had  in 
mind  going  out  after  some  government  war-time  contracts ;  that  I  had  heard 
th^re  was  one  to  be  let  in  Watertown  in  the  near  future ;  and  that  if  I  wTint 
to  Watertown,  and  won  such  a  contract,  it  would  have  to  be  absolutely  foreign 
(that  is,  conducted  by  an  organization  absolutely  foreign  and  distinct  ^rom 
my  then  existing  private  business) ;  that  I  might  possibly  form  a  corporation, 
or  a  new  organization  entirely ;  that  I  would  finance  it  through  different  bank 
circles  than  I  had  financed  my  private  business.  In  other  words,  it  would  b^a 
completely  different  busdness  organization  from  anything  I  had  handled  or 
conducted." 

Two  thoughts  occur  in  this  connection:  First,  if  Feno  had, 
before  that  time,  conducted  the  business  individually,  and  was  the 
sole  party  interested,  what  was  the  necessity  of  mentioning  the  fact 
that  he  contemplated  a  change;  second,  and  more  significant,  is  the 
fact  that  he  did  not  create  a  corporation  or  materially  change  his 
method  of  doing  business,  and  the  Watertown  job  was,  at  least  to 
some  extent,  financed  by  the  avails  received  from  previous  contracts. 
With  reference  to  the  claimed  talk,  about  October  1,  1908,  the  in- 
strument dated  August  31,  1908,  so  far  as  the  plaintiff  is  concerned, 
constituted  a  contract,  as  it  was  acted  upon  by  the  plaintiff,  not  only 
by  furnishing  $1,000,  but  by  the  rendition  of  his  services.  In  other 
words,  this  cto^tract,  followed  by  i)erformance,  has  the  elements 
of  Mutuality  and  consideration,  and  places  upon  Mr.  Feno  the  bur- 
den of  showing  that  this  contract  has  been  terminated,  and  to  ter- 
minate this  contract  requires  something  more  than  a  mere  state- 
ment on  the  part  of  Mr.  Feno  that  it  is  terminated.  There  must  be 
either  a  new  contract  possessing  the  requisites  of  mutuality  and 
consideration,  or  else  such  conduct  on  the  part  of  the  parties  that 
a  court  will  be  justified  in  inferring  that  there  was  a  new  contract 
30  Cyc.  650,  651. 

[8]  To  effect  the  dissolution  of  a  partnership  at  will,  there  must 
be  an  actual  agreement  to  dissolve,  or  else  there  must  be  notice  by 
the  party  desiring  a  dissolution  to  his  copartners  of  his  election  to 
terminate  the  partnership,  or  his  election  must  be  manifested  by 
unequivocal  facts  or  circumstances  brought  to  the  knowledge  of  the 
oth«r  parties.  Brady  v.  Powers,  112  App.  Div.  845,  849^  850,  98 
•N.  Y.  Supp.  237;  Spears  v.  Willis,  151  N.  Y.  443,  449,  45  N.  E. 
849.  No  formal  instrument  was  at  this  time  executed  by  the  parties, 
dissolving  whatever  relations  then  existed,  and  the  situation  is  not 
much  clarified  by  this  statement,  because  we  have  to  determine  the 
actual  interest  of  the  parties  by  what  they  did.  The  mere  statement 
by  Mr.  Feno  that  "all  bets  were  off,"  to  be  of  any  validity,  had  at 
least  to  be  acted  on,  and  the  evidence  does  not  disclose  any  differ- 
ence in  the  conduct  of  the  parties  subsequent  to  this  conversation, 
and  if  we  speculate  as  to  the  fact  as  to  whether  this  conversation 
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was  had  or  not,  it  would  seem  that  the  inference  could  fairly  be 
drawn  that,  if  it  were  had,  Mr.  Feno  did  not  act  on  it. 

Bearing  in  mind  that,  at  this  time,  Mr.  Pierce  had  put  in  $1,000 
in  this  enterprise;  that  he  had  come  here  from  Massachusetts,  and, 
unless  he  had  an  interest  in  the  parish  house  contract,  his  earning 
and  profits  would  be  limited  to  a  salary  of  $30  a  week,  which  was 
$20  less  than  he  had  received  in  Massachusetts;  and  it  is  fair  to 
assume  that,  if  Mr.  Pierce  had  understood  from  the  language  used 
by  }Ar.  Feno  that  he  (Pierce)  was  no  longer  to  participate  in  any 
of  the  profits  of  the  parish  house  job,  there  would  have  been  some 
remonstrance  on  the  part  of  Mr.  Pierce — some  suggestion  to  the  ef- 
fect that,  before  Mr.  Feno  threw  him  overboard,  he  would  at  least 
pay  him  back  the  $1,000  which  had  financed  the  enterprise.  And 
again,  in  this  connection,  it  appears  from  the  evidence  of  Mr.  Feno 
that,  about  December,  1910,  Mr.  Pierce  asked  Mr.  Feno  in  sub- 
stance, "Wasn't  it  about  time  to  adopt  a  firm  name?"  and  Mr.  Feno 
replied,  "What  are  you  talking  about?  I  am  up  to  my  ears  in 
debt."  This  is  hardly  consistent  with  the  theory  that  two  years 
before  the  partnership,  or  whatever  arrangement  there  was,  had 
been  terminated,  or  had  been  so  understood  by  the  parties,  and 
acted  on. 

Copartners  and  joint  adventurers  owe  the  duty  of  utmost  good 
faith  to  their  associates.  Brown  v.  Leach,  189  App.  Div.  158,  178 
N.  Y.  Supp.  319.    I  copy  from  the  headnote : 

"Ck)partners  and  Joint  adventures  owe  the  duty  of  utmost  good  faith  to  their 
copartners  and  coadventarers,  and  until  the  copartnership  is  terminated  or 
joint  adventure  is  abandoned,  a  copartner  or  joint  adventurer  cannot  act  for 
himself.  If  he  does,  and  thereby  obtains  for  himself  the  benefits  that  otherwise 
would  accrue  to  the  partnership  or  joint  adventurers,  he  will  be  held  liable 
in  equity  to  account  to  his  copartners  or  coadventurers." 

[4]  Taking  the  history  of  the  dealings  of  these  parties  for  up- 
wards of  11  years,  I  reach  the  conclusion  that  the  claim  that  Pierce 
and  Webster  were  only  employees  is  improbable,  and  that  the  evi- 
dence requires  that  an  interlocutory  judgment  shall  be  entered,  de- 
claring a  partnership'  in  all  the  transactions  in  which  the  parties 
were  engaged,  and  for  an  accounting — if  a  referee  is  not  agreed 
upon,  to  be  named  by  the  court — with  costs  to  the  plaintiff;  findings 
to  be  submitted. 


ai)3  App.  Div.  646) 

UTTEBBACK-GLEASON   CX).  v.   STAND ABD   ACCIDENT  INS.   CO.   OP' 

DETBOIT,  MICH. 

(Supreme  Court,  Appellate  Division,  Third  Department.    November  10,  1920.) 

1.  Attomepr  and  ettent  €=»112— Attoniey*g  failure  to  make  futile  defense  not 
la«k  of  reasonable  dUigence. 

The  omission  to  set  up  a  futile  defense  and  to  attempt  to  prove  it  in- 
volves no  lack  of  reasonable  diUgence  on  the  attorney's  part. 

^s»For  otber  cases  see  same  topic  &  KEY-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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2.  Attorney  and  dient  ^=^112— Attorney  hdd  not  liable  for  falluie  to  use 

evidence. 

Attorneys  are  nof  liable  to  clients  for  failure  to  make  use  of  certain 
evidence,  where,  after  a  study  of  the  law  on  the  subject,  they  aavlse  client, 
before  the  action  is  tried  that  they  will  not  use  such  evidence. 

3.  Insurance  €s=»388(5) — ^Liability  Insurer,  by  defending  suit  against  insured^ ' 

held  estopped  from  denying  liability. 

Where  insured  warned  insurer  that  it  would  t>e  held  to  the  terms  ot 
its  liability  policy,  notwithstanding  release  executed  by  president  of  in- 
sured corporation  in  settlement  of  his  personal  injury  suit  against  driver 
of  automobile  with  which  he,  in  insured's  automobile',  had  collided,  that 
insured  would  insist  upon  insurer's  defending  suits  by  occupants  of  such 
other  automobile,  and  that  insured  would  not  accept  insurer's  proposition 
to  defend  the  suits  without  waiver  of  or  prejudice  to  insurer's  right  to  dis- 
claim liability,  the  insurer  by  remaining  in  and  continuing  to  defend  such 
a  suit  against  insured  was  estopped,  after  judgment  had  been  rendered 
against  insured,  from  disclaiming  liability  on  policy  by  reason  of  such 
release. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  the  Utterback-Gleason  Company  against  the  Standard 
Accident  Insurance  Company  of  Detroit,  Mich.,  on  an  insurance  con- 
tract insuring  plaintiff  against  damages  for  bodily  injuries.  From  a 
judgment  for  plaintiff  after  a  trial  by  the  court  without  a  jury  (179  N. 
Y.  Supp.  836),  and  from  each  and  every  decision  and  order  made  be- 
fore or  after  entry  of  judgment,  defendant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

Neile  F.  Towner,  of  Albany,  for  appellant. 

Rosendale,  Hessberg,  Dugan  &  Haines,  of  Albany.  (P.  C.  Dugan,  of 
Albany,  of  counsel),  for  respondent. 

KILEY,  J.  The  plaintiff  in  this  action  has  its  principal  place  of 
business  at  Bangor,  Penobscot  county,  state  of  Maine.  It  is  a  corpora- 
tion organized  and  existing  under  the  laws  of  that  state.  Defendant  is 
an  accident  insurance  company,  organized  and  existing  under  the  laws 
of  the  state  of  Michigan.  Both  corporations  are  authorized  to  do  busi- 
ness in  this  state.  John  G.  Utterback  was  president  of  the  plaintiff, 
and  resided  at  Bangor,  Me.  Edward  E.  Piper,  it  may  be  inferred 
from  the  evidence,  lived  in  Penobscot  county,  Me.  Pearl  |p.  Willey 
and  Caroline  T.  Willey  resided  at  Camden,  in  Knox  county.  Me.  It 
is  necessary  to  keep  in  mind,  in  the  consideration  of  the  evidence  in 
this  case,  the  distinct  personalities  of  Pearl  G.  and  Caroline  T.  Willey. 
On  the  8th  day  of  July,  1916,  the  plaintiff  in  the  course  of  its  business 
was  operating  an  automobile  on  the  highway  between  the  town  of 
Hampden  and  the  city  of  Bangor,  Me.  The  president,  John  G.  Utter- 
back,  was  driving,  with  one  Edward  E.  Piper  as  passenger.  At  the 
same  time  and  at  the  same  place  the  said  Pearl  G.  Willey,  with  his 
wife,  Caroline  T.  Willey,  and  others,  was  driving  his  automobile. 
These  automobiles  collided;  both  drivers  and  Caroline  T.  Willey 
and  Edward  E.   Piper  were   injured;    plaintiff's  car  was  injured. 

^s»Foi  other  caiea  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexee 
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The  plaintiff  herein  was  insured,  against  damage  resulting  in  todily 
injury,  by  this  defendant;  Pearl  Q.  Willey  was  insured,  against  dam- 
ages resulting  from  such  injury,  by  the  Employers*  Liability  Assur- 
ance Corporation. 

Thereafter  the  said  Jolm  G.  Utterback  and  the  said  Edward  E. 
Piper,  claiming  that  the  said  Pearl  G.  Willey  was  negligent  and  the 
said  negligence  was  responsible  for  the  collision,  brought  separate 
actions  against  the  said  Willey  for  damages.    In  the  month  of  August, 

1916,  Pearl  G.  Willey,  his  wife,  Caroline  T.  Willey,  and  George  Wil- 
cox, brought  actions  against  this  plaintiff  in  Knox  coimty.  Me.,  claim- 
ing that  the  automobile  owned  and  operated  by  the  plaintiff  in  its 
business,  on  the  day  of  the  accident,  was  negligently  run  and  operated 
and  was  the  cause  of  the  collision.  The  record  shows,  and  no  question 
is  raised,  that  the  defendant  within  a  reasonable  time  thereafter  was 
notified  and  hired  an  attorney  to  defend  the  action.    On  January  5, 

1917,  John  G.  Utterback,  Edward  E.  Piper,  and  the  respondent  herein 
settleci  with  Pearl  G.  Willey  and  his  insurance  carrier  for  any  damage 
which  they  and  each  of  them  received  by  reason  of  the  collision  of 
Pearl  G.  Willey's  car  with  the  car  of  this  plaintiff.  Such  settlement 
was  evidenced  by  a  release  in  writing  by  said  plaintiff  and  claimants 
in  their  actions  and  claim  against  the  said  Pearl  G.  Willey.  Said  re- 
lease recognized  a  substantial  sum  or  sums  passing  to  the  plaintiffs  and 
claimant  for  damages  against  the  said  Pearl  G.  Willey.  It  was  therein 
provided  as  follows : 

"It  Is  mutually  agreed  and  understood,  by  and  between  the  parties  hereto, 
that  the  said  Piper,  Utterback,  and  Utterback-Gleason  Company,  shall  and  do 
hereby  accept  said  sums  in  full  settlement  of  all  claims  as  aforesaid,  absolute- 
ly without  prejudice  to  the  question  of  fact  as  to  who  was  liable  for  the  afore- 
said accident,  and  absolutely  without  prejudice  In  any  way  to  any  suits  already 
brought,  or  to  be  brought  by  said  Willey,  or  the  said  passengers  in  the  Willey 
car,  at  the  time  of  the  accident,  or  others  interested  against  said  Utterback- 
Gleason  Company,  Utterback,  or  any  others  against  whom  suit  or  suits  may  be 
brought  as  the  result  of  said  collision.  This  settlement  and  agreement  is 
made  on  the  distinct  understanding  that  the  liability  of  said  Utterback,  or 
Utterback-Gleason  Company,  shall  be  in  all  respects  as  if  these  settlements 
were  never  made,  and  said  settlements  shall  in  no  way  be  used  to  defeat  any 
suits  that  may  be  brought  by  said  Willey  or  his  passengers  as  aforesaid 
against  said  Utterback,  or  Utterback-Gleason  Company,  or  others,  or  to  defeat 
suits  already  brought" 

The  at^rney  of  the  plaintiiBF  and  this  respondent  in  this  settlement 
was  the  i^ame  attorney  theretofore  employed  by  this  appellant  to 
defend  the  action  brought  against  this  plaintiff  and  respondent  by 
Caroline  T.  Willey.  In  April,  1917,  the  case  of  Caroline  T.  Willey 
against  this  plaintiff,  respondent,  as  defendant,  was  tried,  and  she  re- 
covered a  judgment  for  $2,637.77.  The  attorney  of  the  defendant, 
appellant  herein,  defended  the  action  against  this  plaintiff,  respondent 
herein.  The  attorney  for  the  defendajnt,  appellant  herein,  and  who, 
on  the  retainer  of  this  appellant,  defended  the  case  of  Caroline  T.  Wil- 
ley against  this  respondent,  was  Donald  F.  Snow,  of  Bangor,  Me. 
He  says  that  he  mentioned  the  fact  oJE  this  settlement  soon  after  it  was 
made,  in  a  letter,  but  the  letter  could  not  be  or  was  not  produced ;  but  a 
letter  of  date  of  February  24,  1917^  was  produced,  written  by  Snow  to 
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the  appellant  as  a  report  of  the  condition  of  the  case  against  the  re- 
spondent. He  mentioned  the  fact  that  they  were  ready  to  try  the 
case  settled  on  January  Sth,  and  that  then  they  were  going  to  take 
the  witnesses  and  start  immediately  for  Rockland,  county  seat  of  Knox 
county,  to  try  the  Caroline  T.  Willey  case,  when  the  case  there  was 
settled,  telling  how,  and  that  coupled  with  the  offer  was  the  provision 
that  the  Knox  county  cases  should  be  continued  until  the  April,  1917, 
term,  and  that  he  expected  a  proposition  for  settlement  of  the  Caroline 
T.  Willey  case.  He  sent  a  copy  of  the  release  with  his  letter.  On 
February  27,  1917,  Mr.  M.  C.  Yerkes,  of  the  appellant's  liability  claim 
department,  wrote  a  letter  to  their  attorney,  Mr.  Snow,  in  which  he 
says  the  insurance  carrier  cannot  be  deprived  of  the  right  to  use  the 
release  as  a  defense,  and  advises  the  plea  should  be  amended  to  that 
effect,  and  adds : 

''It  la  of  course,  assnred's  privilege  to  settle  bis  own  stilts.  It  is  oar  abso- 
lute right  to  avail  ourselves  of  such  a  release  as  a  defense." 

Shortly  after  the  writing  of  this  letter  appellant  went  to  Maine  and 
retained  George  H.  Morse,  an  attorney  of  that  state,  to  take  charge  of 
the  defense  of  the  Caroline  T.  Willey  action,  but  continued  Mr.  Snow 
in  the  case.  It  develops  in  the  evidence  of  Mr.  Morse,  given  upon  this 
trial,  that  he  discussed  with  a  representative  of  the  appellant  the  com- 
petency of  the  release  as  a  defense  in  the  Caroline  T.  Willey  case,  and 
examined  the  law  of  the  state  of  Maine  bearing  upon  that  proposition, 
and  he  refused  to  ask  a  question  that  he  did  not  deem  admissible ;  still 
he  was  continued  in  the  case.  It  will  be  noted  that  this  conversation 
took  place  late  in  February  or  the  first  days  in  March,  1917.  This 
trial  was  had  the  following  month  (April),  with  the  result  as  above 
stated.  On  May  22,  1917,  a  month  and  more  after  the  case  was  tried 
by  appellant's  attorney,  it  sent  a  letter  to  this  respondent,  disclaim- 
ing liability  because  of  the  release  and  stipulation,  but  says  it  will 
continue  to  defend  the  suit  and  take  an  appeal  from  the  judgment, 
without  waiver  of  its  right  to  disclaim  liability,  etc.  The  respondent, 
on  May  29,  1917,  replied  to  that  letter,  saying  it  had  not  violated  any 
provision  of  the  policy,  and  continued : 

"Not  admitting,  therefore,  that  we  have  in  any  way  violated  the  conditions 
of  the  poUcy,  we  wiU  not  accept  your  proposition  to  defend  the  suits  without 
waiver  of  or  prejudice  to  your  right  to  disclaim  liability.  On  the  contrary, 
we  insist  upon  the  terms  of  the  policy;  shall  expect  you,  not  only  to  defend 
the  suits,  but  to  pay  any  Judgments  which  may  be  rendered." 

On  June  1,  1917,  the  appellant  herein,  in  reply  to  the  last  letter, 
wrote  another  to  the  respondent,  acknowledging  the  receipt  of  letter  of 
May  29,  and  practically  repeated  its  former  threat  to  abandon  the 
case.  To  that  the  respondent  did  not  reply.  Appellant  contends  that 
its  failure  to  further  object  was  consent  that  appellant  continue  its 
attorneys  in  the  cases.  Respondent  had  stated  its  position  once,  in 
language  that  admits  of  no  criticism  of  ambiguity.  It  was  not  called 
upon  to  do  so  again.  The  judgment  was  appealed  from,  and  resulted 
in  affirmance,  which  was  entered  about  January  9,  1918.  Plaintiff, 
respondent  here,  paid  it,  and  demanded  repayment  of  the  amount  from 
184N.Y.S.— 66 
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appellant,  which  payment  was  refused.  This  action  followed,  which 
resulted  in  the  judgment  appealed  from  here. 

The  action  was  tried  before  the  court  without  a  jury.  There  is 
really  but  one  main  ground  upon  which  the  appellate  cburt  is  asked 
to  reverse  this  judgment,  viz.  that  plaintiff  respondent  violated  its 
contract  of  insurance  with  the  defendant  appellant,  in  that  there  was 
a  conspiracy  between  its  attorney,  who  was  also  respondent's  attorney, 
and  the  attorneys  of  Pearl  G.  Willey,  when  the  suits  brought  against 
said  Willey  by  this  plaintiff  respondent  and  others  were  settled.  If 
that  claim  could  be  established,  all  other  claims  made  by  the  appellant 
would  come  within  it ;  if  it  cannot  be  established,  then  the  potency  of 
all  other  claims  fall  with  it. 

In  taking  up  the  consideration  of  this  question,  as  before  observed, 
it  is  necessary  to  keep  in  mind  the  distinction  between  Pearl  G.  Willey 
and  Caroline  T.  Willey,  his  wife.  The  actions  settled  were  against 
Pearl  G.,  who  was  insured  by  the  Employers'  Liability  Assurance  Cor- 
poration. Caroline  T.  Willey  was  the  plaintiff  in  the  action  against 
respondent,  upon  the  judgment  in  which  the  liability  of  appellant  is 
predicated.  The  release  for  the.  damage  satisfied  in  that  instrument 
in  no  way  involved  the  appellant  here,  so  far  as  any  responsibility  was 
concerned;  that  is  admitted  in  the  legal  evidence  of  defendant  appel- 
lant upon  the  trial  of  this  action.  Did  it  otherwise  involve  this  in- 
surance company?  The  position  taken  in  opposition  to  the  payment 
of  thfs  judgment,  and  in  answer  to  the  foregoing  question,  is  that  its 
attorney,  who  was  also  attorney  for  respondent,  conspired  with  the 
attorney  and  counsel  representing  Pearl  G.  Willey,  to  suppress  or  pre- 
vent the  use  of  this  release  as  evidence  on  the  part  of  tiie  defense  of 
the  action  brought  by  Caroline  T.  Willey.  To  determine  the  potency 
of  the  release  as  evidence,  we  must  examine  the  release  itself ;  loose 
talk  between  the  carrier  and  the  assured  and  the  attorney  for  each 
before  this  action  was  tried,  as  to  what  advantage  would  be  gained 
by  trying  one  case  before  the  other,  is  of  no  probative  value.  If  there 
is  any  vice,  it  must  be  looked  for  and  found  in  the  written  instrument 
designated  as  a  "release."  We  find,  as  the  first  prohibitive  statement 
in  said  release,  after  stating  the  said  several  sums  shall  be  in  full  of  all 
claims,  the  following : 

"Absolutely  without  prejudice  to  the  question  of  fact  as  to  who  was  liable 
for  the  aforesaid  accident." 

Both  and  all  actions  were  based  upon  the  alleged  negligence  of  the 
parties.  Who  was  the  real  offender?  was  the  question  reserved  for 
determination  in  this  action.  The  following  statements,  contained  in 
the  one  paragraph,  revert  back  to  the  proposition  reserved,  viz.: 
Who  was  negligent?  It  states  that  the  release  shall  not  be  used  to  de- 
feat the  claims  had  against  this  respondent.  Those  were  claims  based 
upon  negligence.  In  other  words,  the  force  of  the  release  was  to  the 
effect  that,  when  Pearl  G.  Willey  purchased  his  peace,  he  stipulated 
that  it  should  not  foreclose  evidence  on  the  part  of  either,  necessary  to 
try  out  and  reach  a  determination  of  the  main  and  basic  question  in  the 
case,  of  which  of  the  parties  was  negligent.  That  question  was  fully 
tried,  and  the  only  complaint  seems  to  be  that  attorneys  acting  for 
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appellant  did  not  put  in  evidence  this  release,  or  attempt  to  do  so,  so 
as  to  get  it  before  the  jury — not  as  a  defense,  but  for  the  effect  it  would 
have  upon  the  jury.  The  evidence  discloses  that  the  attorneys  for  ap- 
pellant advised  their  client,  some  little  time  before  the  trial,  that  it  was 
not  competent,  and  that  it  would  not  be  offered,  because  it  was  con- 
sidered incompetent.  M.  C.  Yerkes,  of  tRe' appellant's  claims  depart- 
ment, was  an  attorney,  and  knew  of  each  step  in  the  case.  Klnowles, 
another  representative,  the  chief  adjuster  of  the  company,  was  another 
lawyer,  and  the  question  was  personally  discussed  with  him. 

[1]  The  effect  of  this  knowledge  will  be  considered  later;  suffice  to 
say  here  I  am  in  sympathy  with  the  holding  in  Reich  v.  Cochran 
(Sup.)  102  N.  Y.  Supp.  827.  at  page  834,  where  the  judge  trying  the 
case  at  Special  Term  says : 

"The  omission  to  set  up  a  futile  defense  and  to  attempt  to  prove  It  Involved  . 
no  lack  of  reasonable  diUgence  upon  the  attorney's  part." 

While  I  do  not  suggest  that  the  agreement  in  respondent's  policy, 
not  to  settle  litigation  without  the  consent  of  the  carrier,  is  against 
public  policy,  and  do  not  'deem  it  necessary  to  involve  that  question 
here,  yet  in  view  of  appellant's  claim  that  this  settlement,  evidenced 
by  the  release,  was  against  public  policy  (Matter  of  Snyder,  190  N.  Y. 
66,  82  N.  E.  742,  14  L.  R.  A.  [N.  S.]  1101,  123  Am.  St.  Rep.  533,  13 
Ann.  Cas.  441)  it  does  present  profitable  suggestions.  In  order  to 
find  conspiracy,  fraud  and  bad  faith  must  be  f oimd.  Neither  has  been 
proved  against  this  respondent. 

[2]  An  action  can  be  maintained  by  a  client  against  his  attorney  for 
negligence,  lack  of  skill,  or  legal  knowledge  tmder  certain  circum- 
stances. Cleveland  v.  Cromwell,  110  App.  Div.  82,  96  N.  Y.  Supp. 
475.  Not  so  here,  because  appellant  was  advised  by  its  attorneys  ot 
the  position  that  would  be  taken  with  reference  to  tfiat  evidence,  and 
such  advice  was  given  after  a  study  of  the  law  of  Maine  upon  that 
subject.  102  N.  Y.  Supp.  827)  supra.  This  conclusion  leads  naturally 
to  tike  effect  of  appellant's  attitude  after  it  had  knowledge  of  the  fact 
that  its  then  attorney  declined  to  offe'r  the  release  as  evidence,  basing 
his  ground  upon  the  fact  that  it  was  incompnetent. 

[3]  It  wiU  be  recalled,  after  having  this  knowledge,  it  waited  a 
month  before  taking  any  stand;  that  it  had  been  warned  by  the  re- 
spondent that,  notwithstanding  its  disclaimer,  it  would  be  held  to  the 
insurance  contract,  and  that  it  (appellant)  need  not  continue  in  the 
case  under  any  other  condition.  Appellant  kept  in  and  defended  the 
case,  prepared  and  argued  it  upon  appeal,  and  took  all  chances,  ac- 
corcUng  to  its  theory,  upon  respondent's  money,  until  it  was  finally 
determined  that  some  one  must  pay  Caroline  T.  Willey  for  her  injury. 
Then  appellant  refused  to  pay.  It  could  not  keep  control  t)f  the  action, 
and  thus  gamble  with  the  release,  and  its  idea  of  suppression  of  evi- 
dence in  a  former  action  brought  against  a  third  party  and  covered 
by  another's  insurance  contract.  The  appellant  waived  any  right  to 
take  its  present  position  and  is  estopped  from  raising  the  question. 
Rosenbloom  v.  Maryland  Casualty  Co.,  153  App.  Div.  23,  137  N.  Y. 
Supp.  1064;  Sachs  v.  Maryland  Casualty  Co.,  170  App.  Div.  494,  156 
N.  Y.  Supp.  419;  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410. 
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Rothchilds  V.  Title  Guaranty  &  Trust  Co.,  204  N.  Y.  458,  at  page 
464  of  Hie  opinion,  97  N.  E.  879,  41  L.  R.  A.  (N.  S.)  740,  holds  that 
when  a  party  with  knowledge  or  sufficient  notice  of  his  rights  freely 
does  what  amounts  to  a  recognition  or  adoption  of  a  contract  as  exist- 
ing, or  acts  in  a  manner  inconsistent  with  its  repudiation,  he  assents 
to  it  and  is  equitably  estopped  from  impeaching  it,  although  it  orig- 
inally may  have  been  void  or  voidable.  We  might  stop  here  and  feel 
that  the  judgment  appealed  from  should  be  affirmed.  Appdlant  in  some 
^oi  the  correspondence  with  its  attorney  asserted  that  tfie  settlement  was 
an  admission  or  confession  of  negligence.  Baldwin  v.  N.  Y.  C.  &  H.  R. 
R.  Co.,  2  N.  Y.  Supp.  481,  affirmed  121  N.  Y.  684,  24  N.  E.  1098,  and 
Casucci  V.  A.  &  K.  R.  R.  Co.,  65  Hun,  452,  20  N.  Y.  Supp.  343,  cited  by 
respondent,  seem  to  be  in  point. 

The  case  was  ably  tried  and  carefully  and  ably  considered  by  the 
trial  judge,  as  evidenced  by  his  opinion,  and  his  conclusion  should  be 
sustained. 

Judgment  should  be  affirmed,  with  cosCs.    All  concur,  except 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  When  the  plaintiff  in- 
duced the  defendant  to  employ  the  plaintiff's  attorney  and  join  with  it 
in  defending  any  actions  arising  from  the  accident,  and  the  attorney, 
Snow,  knew  of  that  understanding  and  was  representing  both  parties, 
the  parties,  in  a  way,  united  their  interests  in  such  a  way  that  absolute 
good  faith  was  required  from  one  to  the  other.  Each  was  deprived  of 
the  independent  right  of  acting  in  his  own  behalf  without  the  con- 
currence of  the  other,  and  the  attorney  was  precluded  from  favoring 
one  side  as  against  the  other.  By  the  settlement  and  release  the 
plaintiff,  the  attorney.  Snow,  and  the  others  conspired  to  beat  the 
insurance  companies  and  help  themselves.  It  is  not  just  or  fair  that 
the  plaintiff,  havipg  been  untrue  to  the  agreement  and  false  to  its 
implied  promise  to  the  defendant,  should  now  recover.  As  I  under- 
stand, the  grievance  of  the  defendant  is^  not  that  there  was  a  fraud  in 
not  putting  the  release  in  evidence,  but  that  the  release  was  the  result  of 
a  fraud  by  the  plaintiff  and  iht  defendant's  attorney,  by  which  the 
defendant's  rights  were  impaired.  The  conspiracy  which  resulted  in 
the  release  had  as  its  basis  to  defeat  both  insurance  companies  and  to 
compensate  both  parties  to  the  accident,  the  negligent  party  and  the 
innocent  party  as  well. 

I  favor  a  reversal. 


(113  Misc.  Rep.  253) 

PEOPLE  ex  reh  H.  D.  H.  REALTY  CORPORATION  ▼.  BfCJRPHT,  Cl«k  ol 

Mimieipal  Court.* 

(Supreme  Court,  Special  Term,  New  York  County.    October,  1020.) 

Landlorcl  and  tenant  €=»W8H,  New,  voL  llA  Key-No.  Series— Sununary  pro- 
eeediiig  for  possessioir  held  not  ''pending"  under  statute  so  that  clerk  may 
be  compelled  to  issue  warrant. 

Where,  before  Laws  1020,  c.  942,  adding  subdiyislon  1-a,  to  Code  Civ. 
Proc.  f  2231,  became  effective,  a  final  order  awarding  possession  of  prem- 
ises to  the  landlord  in  a  summary  proceeding  was  granted  with  a  stay  ex- 

^;=9For  other  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
•Order  reversed  —  App.  Div.  — ,  186  N.  T.  Supp.  •— , 
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plrlng  October  1,  1920,  mandamus  lies  to  compel  the  clerji:  to  issue  a  dis- 
possess warrant;  the  proceeding  not  being  **p€ndlng"  under  the  statute 
since  a  final  order  is  a  judgpment 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Pending.] 

Motion  for  a  peremptory  writ  of  mandamus  by  the  People,  on  the 
relation  of  the  H.  D.  H.  Realty  Corporation,  against  William  J.  Mur- 
phy, as  Clerk  of  the  Mimicipal  Court  of  the  City  of  New  York,  Bor- 
ough of  Manhattan,  Fourth  District,  to  compel  the  issuance  of  a  dis- 
possess warrant.    Writ  issued. 

Krakower  &  Peters,  of  New  York  City,  for  petitioner. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City,  opposed. 

MULLAN,  J.  Mandamus  to  compel  a  clerk  of  the  Municipal  Court 
to  sign  and  issue  a  warrant  of  dispossess.  On  September  16th  last 
the  landlord  obtained  a  final  order  awarding  to  it  the  possession,  but 
the  same  justice  granted  a  stay  expiring  October  1st.  After  October 
1st  the  clerk,  under  instructions  from  one  of  the  justices  of  the  Mu- 
nicipal Court,  refused  to  sign  the  warrant,  upon  the  stated  grotmd  that 
the  landlord's  right  to  if  had  been  destroyed  by  a  provision  in  one  of 
the  recently  enacted  landlord  and  tenant  statutes  (Laws  1920,  c.  942, 
adding  subdivision  1-a,  to  Code  Civ.  Proc.  §  2231,  effective  September 
27,  1920),  reading: 

"In  a  pending  proceeding  for  the  recovery  of  real  property  •  •  •  on 
the  ground  that  tbe  occupant  holds  over  after  the  expiration  of  his  term  [the 
case  here],  a  warrant  shall  not  be  issued  unless,"  etc. 

— ^the  remainder  not  being  in  point.  The  corporation  counsel  appear- 
ing for  the  clerk  opposes  the  application  upon  the  sole  ground  that  the 
summary  proceeding  was,  on  October  1st,  "pending."  A  final  order  is, 
of  course,  a  judgment.  The  question  in  Porter  v.  Kingsbury,  77  N.  Y. 
164,  was  whether  another  action  was  "pending."  Judge  Andrews  said 
for  the  court  (page  168) : 

"That  [the  other]  action  upon  the  entry  of  the  Judgment  was  determined, 
and  was  no  longer  pending.  Tbe  rights  of  the  parties  were  adjudicated,  and 
the  defendants  were  atjdberty  to  issue  execution  to  collect  the  costs  awarded 
by  tbe  Judgment,"  etc^ 

The  question  in  Spaulding  v.  Kingsland,  1  N.  Y.  426,  Butler  v.  Mil- 
ler, Id.  428,  and  Rice  v.  Floyd,  Id.  608,  was  whether,  as  the  then  new 
Code  of  Procedure  prescribed  new  methods  for  the  prosecution  of  ap- 
peals in  actions  "pending"  when  the  Code  took  effect,  its  provisions  re- 
lated to  actions  tiiat  had  gone  to  final  judgment  prior  to  the  taking 
effect  of  the  Code.  It  was  held  that  such  an  action  was  not  "pending." 
The  decision  in  Wegman  v.  Childs,  41  N.  Y.  159,  relied  upon  by  the 
corporation  counsel,  has  in  effect  been  confined  to  a  construction  of  the 
word  "pending"  as  used  in  reference  to  actions  in  a  court  that  has 
been  abolished. 

'This  construction  [of  the  court  in  tbe  Wegman  Case]  •  •  •  was  es- 
sential, to  prevent  a  failure  of  Justice.  ♦  ♦  ♦ »»  Andrews,  J.,  in  Porter  v. 
Kingsbury,  supra. 
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As  the  decisions  very  plainly  support  the  relator's  position,  I  shall 
refrain  from  disciission  of  the  reasoning  that  underlay  them.  Let 
the  writ  issue.  , 

Judgment  accordingly. 


PORTEB  ▼.  LEHIGH  VALLEY  R.  CO. 

(Supreme   Ck>iirt,  AppeUate  Division,  Fourth  Department.     Noyember  24, 

1920.) 

1.  Carriers  ^=>68— A  shipping  eontraet  held  c^mipleted. 

Where  a  raUroad  car  was  ordered  by  plaintiff,  loaded  by  him,  and 
sealed  by  defendant's  agent,  a  waybill  and  shipping  directions  issued, 
and  the  car  started  on  its  journey,  the  shipping  contract  was  completed, 
and  a  subsequent  reconsigiunent  ot  the  car  must  be  made  pursuant  to  the 
tariff  regulations. 
2..  Carriers  ^==>68 — ^Tariff  provifiion,  requiring  reeonsigmnent  requests  to  be 
made  in  writing,  eannot  be  waived. 

Bailroad  schedules,  providing  that  a  reeonsigmnent  or  diversion  en 
route  could  only  be  made  it  requested  in  writing,  cannot  be  waived. 
3.  Pleading  <d=»350<3)— Stipolatfon  n^gwrdlBg  coostructien  of  reply  aiay  be 
eonsiderod  in  determining  motion  for  judgment  on  plea^Bngs. 

In  determining  a  motion  for  Judgment  on  the  pleadings  a  stipulation 
regarding  the  construction  to  be  placed  on  the  reply  may  be  considered. 

Appeal  from  Special  Term,  Seneca  County. 

Action  by  Elmer  G.  Porter  against  the  I<ehigh  Valley  Railroad  Com- 
pany. Judgment  for  defendant  on  the  pleadings,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  I.AMBERT,  DE  ANGELIS, 
HUBBS,  and  CLARK,  JJ. 

George  F.  Bodine,  of  Waterloo,  for  appellant. 
Brainard  &  Noble,  of  Auburn  (John  M.  Brainard,  of  Auburn,  of 
counsel ) ,  for  respondent. 

HUBBS,  J.  This  action  was  brought  by  the  plaintiff  against  the 
defendant  railroad  company  to  recover  damages  growing  out  of  the 
misdelivery  of  a  carload  of  apples.  The  plaintiff  lives  at  Caywood, 
Seneca  county,  N.  Y.  On  the  17th  day  of  November,  1915,  he  ordered 
a  car  from  the  agent  of  the  defendant  to  be  placed  at  Romulus,  N.  Y., 
to  be  loaded  with  apples.  The  car  was  placed  on  November  17th, 
and  during  that  day  was  loaded.  On  the  afternoon  of  that  day  the 
plaintiff  telephoned  to  the  railroad  station  agent  at  Romulus  to  ship 
the  carload  of  apples  to  Bender,  Streibig  &  Co.,  Cincinnati,  Ohio.  The 
station  agent  sealed  the  car  and  made  a  waybill  for  the  same.  The 
freight  on  the  car  amounted  to  $52.53,  which  sum  the  plaintiff  paid. 
This  was  the  lower  rate  of  freight  under  the  tariffs  and  classifications 
in  effect  at  that  tihie.  The  plaintiff  had  a  choice  of  two  rates,  one 
known  as  the  lower  rate,  which  he  paid,  and  which  is  applicable  only 
to  a  shipment  under  the  uniform  bill  of  lading.  The  other  rate  is  10 
per  cent,  higher,  and  under  it  the  liability  of  the  carrier  is  the  comraon- 

^=;;>For  other  caaea  see  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digest*  A  Indexes 
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kw  liability.    It  is  not  questioned  in  this  case  but  what  the  lower  rate 
and  the  uniform  bill  of  lading  applied. 

After  the  car  had  been  sealed  and  waybilled  as  directed  by  the 
plaintiff  on  November  17th,  the  station  agent  at  Romulus  made  out  a 
shipping  order.  That  he  was  required  to  do  by  the  rules  and  regu- 
lations of  the  defendant.  The  Carmack  Act  (U.  S.  Comp.  St  §§  8604a, 
8604aa),  governing  interstate  transportation,  required  him  to  make  out 
a  bill  of  lading  known  as  the  "straight  form"  of  consignment,  and  he 
did  that  The  car  left  Romulus  on  the  evening  of  November  17th,  in 
accordance  with  the  plaintiff's  instructions,  bound  for  Cincinnati,  at  a 
rate  and  under  a  form  of  shipping  bill  provided  for  by  the  tariffs  then 
in  force.  It  reached  Cincinnati  non. the  morning  of  November  20th,  and 
was  immediately  delivered  to  the  consignee. 

On  the  18th  of  November  the  plaintiff  sold  the  apples  en  route  to 
Cincinnati  to  the  Bearman  Fruit  Ccmipany  of  Minneapolis,  ^d  on  the 
18th  of  November  he  telephoned  to  the  defendant's  station  agent  at 
Rgmulus  to  divert  said  car  from  Cincinnati  to  Minneapolis,  and  to  re- 
consign  the  same  to  the  new  destination  under  an  order  bill  of  lading, 
and  not  under  a  straight  consignment  Said  instructions  would  have 
effected  a  change  in  the  routing  and  deistination  of  the  car,  in  the  name 
of  the  consignee,  and  in  the  form  of  the  bill  of  lading.  The  defend- 
ant's agent  at  Romulus  attempted  a  diversion  of  the  shipment  and  a 
reconsignment  as  requested,  but  was  unable  to  bring  about  such  diver- 
sion, and  the  apples  reached  the  consignee  at  Cincinnati,  were  un- 
loaded, and  the  faukire  of  the  agent  at  Romujus  to  bring  about  a  diver- 
sion of  the  shipment  resulted  in  a  loss  to  the  plaintiff,  to  recover  which 
this  action  was  brought 

The  agent  of  the  defendant  at  Romulus,  on  the  18th  day  of  Novem- 
ber, and  before- ascertaining  whether  or  not  a  diversion  of  the  shipment 
could  be  brought  about,  made  out  a  new  shipping  order ;  also  a  bill  of 
lading  in  the  form  known  as  an  "order  bill  of  lading."  On  the  after- 
noon of  the  same  day  he  mailed  said  order  bill  of  lading  to  the  plain- 
tiff, and  this  action  is  brought  upon  such  order  bill  of  lading,  which 
called  for  the  delivery  of  the  apples  to  the  Bearman  Fruit  Company  at 
Minneapolis;  it  being  the  plaintiff's  contention  that  it  was  the  con- 
tract entered  into  between  the  defendant  railroad  company  and  himself, 
and  that  the  damages  to  the  plaintiff  grew  out  of  the  failure  of  the 
defendant  to  deliver  the  apples  at  Minneapolis  under  said  order  bill 
of  lading. 

[1,  2]  In  my  opinion  that  is  the  real  question  in  this  case:  Was 
the  order  bill  of  lading  the  contract  between  the  parties  ?  The  defend- 
ant contends  that  it  was  not.  It  contends  that  the  contract  of  shipment 
was  full  and  complete  when  the  car  in  question  started  on  its  way  to 
Cincinnati  in  accordance  with  the  directions  of  the  plaintiff  by  tele- 
phone on  November  17th  at  the  lower  rate  of  freight,  which  was  paid 
by  the  plaintiff;  that  the  ordering  of  the  car  by  the  plaintiff,  the 
sealing  of  it  by  the  defendant's  agent,  the  issuing  of  the  waybill  and 
shipping  directions,  the  fixing  of  the  rate  of  freight  at  the  lower  rate, 
and  the  payment  of  the  same  by  the  plaintiff  brought  the  shipment 
within  the  tariffs  and  classifications  governing  interstate  shipments^ 
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whether  an  actual  bill  of  lading  was  made  out  by  the  defendant's 
agent  or  not.  It  is  urged  by  the  defendant  that  all  of  those  things  had 
been  done — the  car  had  been  ordered,  had  been  filled,  had  been  shipped, 
and  was  on  its  way — at  a  rate  which  carried  with  it  the  necessary 
conclusion  that  it  was  shipped  under  the  uniform  bill  of  lading. 

I  think  that  the  contention  of  the  defendant  in  that  regard  is  correct, 
and  that  when  the  plaintiff  called  up  the  station  agent  of  the  defendant 
on  November  18th  the  shipping  contract  was  closed,  and  that  if  he  de^ 
sired  to  divert  the  shipment,  and  to  have  the  car  reconsigned  to  an- 
other destination,  he  was  bound  to  do  it  according  to  the  law  govern- 
ing interstate  shipments  of  freight  under  a  uniform  bill  of  lading; 
that  he  was  presumed  to  know  that  law,  and  the  tariffs,  rules,  and  reg- 
ulations applicable  to  the  situation;  and  that  this  was  true,  without 
regard  to  the  fact  that  the  agent  of  the  defendant  destroyed  the  first 
bill  of  lading;,  and  assumed  to  issue  a  new  one  and  mail  it  to  the  plain- 
tiff, which  new  bill  of  lading  is  the  one  relied  upon  in  this  action.  It  i 
makes  no  difference  whether  the  agent  adopted  that  coarse  innocently,  i 
through  a  mistake,  or  whether  it  was  brought  about  through  collusion  I 
and  fraud  with  the  shipper.  The  objects  of  the  tariffs,  rules,  and  reg-  i 
ulations  governing  interstate  shipments  are  to  make  the  rates,  privileg- 
es, and  conditions  applicable  to  all  shippers  exactly  the  same. 

At  the  time  of  this  shipment  the  tariffs  and  classifications  provided 
that  a  reconsignment  or  diversion  en  route  could  only  be  made  if  re- 
quested in  writing.  Supplement  No.  24,  rule,  1.  Undoubtedly,  if  this 
same  arrangement  had  been  made  between  individuals,  it  might  be  held 
that  the  agent  had  authority  to  waive,  or  that  the  defendjuit  was  es- 
topped by  his  acts ;  but  that  rule  has  no  application  whatever  to  inter- 
state shipments,  and  it  has  been  held  that  the  privilege  of  diverting  cars 
is  of  value  to  the  shipper,  and  that  to  permit  one  shipper  to  divert  cars 
without  complying  with  all  of  the  rules  and  regulations  would  be  a  dis- 
crimination against  other  shippers,  who  were  compelled  to  comply  with 
such  rules  and  regulations,  and  the  courts  have  been  very  strict  in 
holding  that  any  agreement,  act,  or  conduct  which  attempts  to  alter 
the  provisions  established  by  the  published  rules  is  a  violation  of  the 
Interstate  Commerce  Act  (U.  S.  Comp.  St.  §  8563  et  seq.),  and  that  any 
such  agreement  in  violation  of  the  act  does  not  afford  a  basis  for  a  re- 
covery against  a  railroad  company.  Southern  Railroad  Co.  v.  Pres- 
cott,  240  U.  S.  632,  638,  36  Sup.  a.  469,  60  L.  Ed.  836,  839. 

[3]  If  I  am  right  in  the  conclusion  which  I  have  reached,  it  is  un- 
necessary to.  discuss  the  other  points  raised,  as  the  trial  justice  was 
correct  in  the  conclusion  which  he  reached  although  he  based  it  upon 
a  different  proposition.  It  has  been  urged  by  the  appellant  that  at 
the  time  the  plaintiff  talked  with  the  agent  on  November  18th,  and 
asked  that  the  car  be  sent  to  Minneapolis,  he  did  not  know  that  the 
car  had  left  Romulus  station.  This  is  is  not  in  accordance  with  the 
pleadings,  from  which  it  appears  that  the  instruction  to  the  defendant's 
agent  on  November  18th  was  to  divert  a  car  that  had  already  been 
shipped  and  to  reconsign  it.  That  leads  to  the  question  of  whether  or 
not  the  stipulation  should  have  been  considered  by  the  Special  Term, 
or  can  be  considered  here.    I  think  that  the  stipulation  should  be  con- 
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sidered.  It  is  nothing  more  or  less  than  an  amendment  or  amplifica- 
tion of  the  pleadings  by  consent.  It  has  been  held  that,  on  a  motion  for 
judgment  on  the  pleadings,  a  court  should  take  into  consideration, 
not  only  the  pleadings,  but  a  bill  of  particulars.  Wood  v.  Miller,  78 
Misc.  Rep.  377,  138  N.  Y.  Supp.  562;  Dineen  v.  May,  149  App.  Div. 
469,  134  N.  Y.  Supp.  70.  The  stipulation  is  not  a  stipulation  of  facts ; 
it  is  a  stipulation  that  certain  constructions  may  be  placed  upon  certain 
clauses  in  the  reply.  It  points  out  what  the  parties  to  the  stipulation 
understood  the  words  referred  to  to  mean.  It  was  made  to  clear  up 
certain  allegations  of  the  reply,  so  that  there  would  be  a  written  record 
of  what  the  parties  claimed  was  meant  by  such  allegations.  I  advise 
that  the  judgment  appealed  from  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs.    All  concur. 


PBINCB  y.  FBIED. 

(Supreme  Court,  Appellate  Division,  First  Department    December  8,  1920.) 

L  /^nivfudA  <$=s>7a*^wiiei^»  knowledge  ot  vidous  disposition  of  dog  essential 
to  UabiUty  for  injuries. 

To  charge  the  owner  with  liability  for  personal  injuries  by  a  dog,  it  is 
necessary  that  proof  should  be  given  of  the  Tidous  disposition  of  the  dog, 
and  knowledge,  or  existence  of  facts  sufficient  to  give  notice,  of  the 
dog's  vicious  character. 
Z.  ^^midu  <d=a74(5)— Bad  cluuracter  of  dog  and  knowledge  of  owner  not 
shown. 

In  an  action  for  injuries  inflicted  by  a  dog,  evidence  held  insufficient 
to  establish  that  the  dog  was  vicious,  or  that  detendant  had  knowledge  of 
any  act  of  the  dog  that  would  tend  to  show  a  vicious  disposition. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  Prince,  by  Barbara  Svoboda,  his  guardian  ad  litem, 
against  Joseph  Fried.  From  a  judgment  for  plaintiff  entered  upon  the 
verdict  of  the  jury,  defendant  appeals.  Judgment  reversed,  and  new 
trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

O.  H.  Droege,  of  New  York  City,  for  appellant. 
Williana  M.  Kilcullen,  of  New  York  City,  for  respondent 

PAGE,  J.  The  action  was  brought  to  recover  damages  resulting 
from  injuries  inflicted  by  a  dog  kept  by  the  defendant,  which,  it  was 
alleged,  was  known  to  be  of  a  ferocious,  vicious,  and  mischievous  dis- 
position, and  accustomed  to  attacking  and  biting  mankind. 

The  facts  developed  by  the  evidence  were  that  plaintiff's  mother  was 
employed  two  days  in  the  week  doing  washing,  ironing,  and  houseclean- 
ing  at  the  home  of  the  defendant,  and  the  defendant  was  a  contractor 
and  kept  horses  in  a  stable  in  the  yard  of  the  premises.  The  defendant 
had  a  setter  dog,  which  he  had  raised  from  a  puppy,  at  the  time  of  the 
injuries  about  10  years  old,  which  he  kept  chained  in  the  yard  during 
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the  day  and  released  at  night.  The  plaintiff  and  his  younger  brother 
were  in  the  kitchen  of  the  defendant's  premises,  and  were  told  either 
by  their  mother  or  Mrs.  Fried  to  go  down  into  the  yard  and  play  un- 
til their  mother  was  ready  to  go  home.  The  plaintiflF  testified  that  as 
he  opened  the  gate  and  stepped  into  the  yard  the  dog  jumped  up  and 
bit  him  in  the  face.  There  was  no  other  eyewitness  to  the  occurrence. 
The  only  proof  that  this  dog  was  of  a  vicipus  disposition  was  the  tes- 
timony of  the  plaintiff's  mother  that  the  dog  had  "snapped  on  her" 
twice  within  a  month  of  the  happening  of  this  occurrence,  and  that 
she  told  Mrs.  Fried  about  it.  It  was  testified  by  both  plaintiff's  mother 
and  the  other  witnesses  that  the  defendant  during  that  month  was  ab- 
sent from  the  city.  A  number  of  witnesses  were  called,  who  had  an  in- 
timate acquaintance  with  the  dog  and  gave  him  an  excellent  character. 

The  defendant  had  nine  children,  ranging  from  the  ages  of  10  to  25. 
It  was  testified  that  these  children  and  their  friends  had  played  with 
the  dog,  and  others  testified  to  their  obse,rvation  of  the  dog,  and  no 
evidence,  except  that  specified  above,  was- given  tending  in  any  way  to 
show  that  the  dog  was  of  a  vicious  character.  The  learned  trial  justice 
seemed  to  think  the  facts  that  the  dog  was  chained  up  in  the  daytime 
and  released  at  night,  and  that  the  defendant  testified  that  he  kept 
him  for  a  watch  dog,  togther  with  a  sign  that  was  on  the  prenuses,  "Be- 
ware of  the  Dog,"  were  sufficient  in  themselves  to  establish  the  vidous 
character  of  the  dog  and  the  knowledge  of  the  defendant.  Some  sup- 
port for  this  proposition  will  be  found  in  a  hasty  reading  of  the  case 
of  Brice  v.  Bauer,  108  N.  Y.  428,  15  N.  E.  695,  2  Am.  St.  Rep.  454; 
but  in  that  case  it  was  established  by  the  evidence  that  the  dog  was  of 
a  ferocious  and  vicious  disposition,  and  the  court  held  that  the  fact 
that  the  owner  kept  him  as  a  watch  dog,  and  confined  him  during  the 
day,  releasing  him  at  night,  tended  to  show  knowledge  of  his  vicious  dis- 
position. 

[1,  2]  In  order  to  charge  a  defendant  with  liability  for  injuries  in- 
flicted upon  a  person  by  a  dog,  it  is  necessary  that  proof  should  be 
given  of  the  vicious  disposition  of  the  dog.  'This  being  proved,  it  .is 
necessary  further  to  show  knowledge,  or  existence  of  facts  which  would 
tend  to  bring  home  to  the  defendant  notice,  of  the  dog's  vicious  char- 
acter. In  this  case  such  proof  is  entirely  wanting.  It  was  not  estab- 
lished that  the  dog  was  vicious,  and  there  were  no  circumstances  proved 
which  would  tend  to  bring  home  to  the  defendant  knowledge  of  any  act 
of  the  dog  that  would  tend  to  show  a  vicious  disposition. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  on  the 
ground  that  the  verdict  was  against  the  weight  of  the  evidence,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


Digitized  by 


Google 


Sup.Ct.)  WOLPSON  V.  BEOOKLTN  TBOBT  00.  875 

(1S4  N.T.&) 

WOLFSON  V.  BROOKLYN  TRUST  CO. 

(Supreme  Court,  Appellate  Term,  Iteit  Bepa^tment    November  29,  1920.) 

Broken  ^»8(3)— firidence  In  aetion  tor  commissions  held  to  show  plaints 
was  not  atting  as  agent. 

In  an  action  tor  commissions  on  a  sale  ot  realty,  evidence  that  plain- 
tiff, acting  on  the  request  ot  the  purchaser,  tried  to  procure  a  reduction 
in  price,  and  did  not  disclose  to  the  vendor  vho  the  prospective  purchaser 
was,  or  that  the  property  was  of  special  value  to  his  client,  held  to  show 
that  he  was  not  acting  as  agent  tor  the  vendor,  but  tor  the  purchaser. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Stanley  Wolfson  against  the  Brooklyn  Trust  Company, 
as  executor,  etc.  From  a  judgment  for  plaintiff,  entered  on  a  jury's 
verdict,  and  from  an  order  denying  defendant's  motion  for  new  trial, 
defendant  appeals.    Revered,  and  complaint  dismissed. 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MULLAN,  JJ. 

Tomlinson,  Coxe  &  Tomlinson,  of  New  York  City  (John  C.  Tomlin- 
son,  Jr.,  and  James  B.  Mackie,  both  of  New  York  City,  of  counsel), 
for  appellant. 

Jackson  &  Brock,  of  New  York  City  (Arnold  J.  Brock,  of  New  York 
City,  of  counsel),  for  respondent. 

MULLAN,  J.  Plaintiff  sues  for  commissions  for  procuring  the  sale 
of  a  parcel  of  realty  that  had  been  owned  by  decedent.  The  decedent 
was  alive  when  the  trial  was  had,  and  he  denied  that  he  employed  the 
plaintiff,  and  the  defense  was  that  plaintiff  was  acting  in  the  transac- 
tion as  the  representative  of  the  purchaser. 

The  plaintiff  first  approached  the  decedent,  telling  him  that  he  had  a 
purchaser  for  his  property.  Plaintiff  had  previously  been  the  broker 
in  the  sale  to  Appell  of  property  adjoining  decedent's.  Decedent's 
property  was  of  special  value  to  Appell,  and  the  latter  desired  to  acquire 
it,  and  requested  plaintiff  to  procure  it  for  him.  Plaintiff,  knowing 
that  $60,000  was  decedent's  price,  tried  to  induce  the  naming  of  a 
lesser  sum,  and  did  not  disclose  to  decedent  who  the  prospective  pur- 
chaser was,  or  that  the  decedent's  property  was  of  special  value  to 
plaintiff's  client. 

Not  only  is  the  conclusion  irresistible  that  plaintiff  in  actual  fact  was 
acting  in  the  interest  and  as  the  representative  of  the  purchaser,  and 
not  of  the  decedent,  but  there  is  nothing  to  indicate  any  intention  on 
decedent's  part  to  employ  the  plaintiff.  Plaintiff's  counsel  seems  to 
have  realized  the  weakness  of  his  case,  as  he  made  persistent  efforts 
upon  the  trial  to  prove  an  alleged  custom  of  the  community  under 
which  a  vendor  of  realty  agrees  to  pay  a  broker  commissions  upon  a 
sale,  irrespective  of  employment. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs 
in  the  court  below.    All  concur. 
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S.  ATKINS,  Inc^  v.  NfeLSON. 

(Supreme  Court,  Appellate  Term,  rirst  Department     December  10,  1920.) 

Executors  and  admiiiidtrators  ^=s>2:^l(4)— EviAence  Insufflcfent  to  show  that 
decedent  porthased  cape  sued  for. . 

In  an  action  against  an  exectito^  to  recover  for  a  fur  cape  alleged  to 
have  been  purchased  by  his  decedent  for  a  woman,  evidence  held  insuffi- 
cient to  sustain  plaintiff's  burden  of  proof  to  show  that  decedent  pur- 
chased the  cape. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  S.  Atkms,  Incorporated,  against  Gustave  A.  Nelson,  as 
executor,  etc.  From  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MULLAN,  JJ. 

Charles  A.  Brodek,  of  New  York  City  (Henry  Brill,  of  New  York 
City,  of  counsel),  for  appellant. 

Young  &  Hughes,  of  New  York  City  (James  A.  Hughes,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  This  action  was  brought  against  the  executor  of  one 
G.  E.  Neil  to  recover  $675  for  a  Hudson  Bay  sable  cape  alleged  to  have 
been  purchased  by  him  for  a  woman  by  the  name  of  Spitz.  It  is  un- 
denied  that  plaintiff  maintained  three  stores,  its  principal  place  of  busi- 
ness being  in  Brooklyn,  and  the  store  at  which  Neil  made  his  purchases 
in  New  York. 

On  November  20,  1916,  he  appeared  at  defendant's  New  York  store 
with  the  Spitz  woman  and  another,  by  whom  he  was  introduced  as  Mr. 
Neil  to  defendant's  saleslady.  Miss  Comins.  The  Spitz  woman  was 
introduced  as  Mrs.  Neil.  He  purchased  $400  worth  of  furs  for  her, 
for  which  he  paid  $380  cash  and  a  check  for  $20.  He  gave  his  address 
as  Landsdow  Drive,  Larchmont  Gardens,  New  York.  On  December  5, 
1916,  he  and  the  Spitz  woman  called  again  and  purchased  $85  worth 
of  furs,  for  which  he  paid  cash.  Mr.  Neil  was  killed  in  an  accident 
on  September  21,  1917. 

According  to  plaintiff's  witness.  Miss  Comins,  Neil  and  the  Spitz 
woman  called  at  the  New  York  store  on  September  14,  1917,  and  pur- 
chased the  goods  for  which  this  suit  is  brought  Miss  Comins  described 
the  visit  in  much  detail,  saying,  in  substance,  that  they  came  in  a  large 
car,  the  make  of  which  she  mentioned,  and  which  she  rememberecf, 
because  Mr.  Neil  had  dropped  in  previously  to  show  her  the  car.  At 
the  time  of  this  purchase  Mr.  Neil  kissed  his  companion  and  said  that 
he  was  presenting  the  furs  to  her.  He  did  not  foUow  his  usual  course 
of  paying  cash,  but  had  the  bill  charged.  The  date,  September  14th, 
was  fixed  by  Miss  Comins  soleh'  by  reference  to  a  bill  of  that  date 
which  she  made  out,  and  which  will  be  discussed  hereafter. 

Defendant,  of  coufse,  was  totally  unable  to  present  any  evidence  in 
opposition  to  plaintiff's  claim ;  biit  upon  his  counsel's  request  plaintiff's 
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books  of  account  were  produced  in  court.  This  documentary  evidence 
convinces  me  that  the  judgment  cannot  be  supported.  Miss  Comins 
testified  that  ordinarily  when  she  effected  a  sale  she  made  out  an  office 
voucher.  The  voucher  for  the  sale  of  November  20,  1916,  was  put  in 
evidence,  and  the  similar  one  for  the  sale  of  December  5, 1916,  was  con- 
cededly  also  in  existence.  She  explained  that  no  office  voucher  was 
made  out  by  her  for  the  transaction  of  September  14,  1917,  because  the 
goods  had  just  been  received  from  the  factory  and  as  yet  had  no  fac- 
tory number — ^an  explanation  which,  to  my  mind,  is  wholly  unconvinc- 
ing and  practically  unintelligible.  She  did,  she  says,  make  an  entry — 
i.  e.,  the  bill  of  September  14th — ^in  what  she  called  her  billhook.  This 
is  a  large  book,  the  size  of  the  usual  large  scrapbook.  It  contains  thin 
pages  consisting  of  three  bill  forms  on  a  page  with  an  accompanying 
blank  page  under  each  set  of  bill  forms.  The  bill  forms  and  blank 
pages  are  numbered  consecutively,  and  the  blanlc  page  in  back  of  each 
set  of  three  bills  has  the  imprint  of  the  same  numbers  as  the  bills 
themselves.  The  bills  are  perforated,  so  that  they  can  be  torn  from  the 
book.* 

When  she  made  out  a  bill,  she  inserted  a  carbon  sheet,  from  which  a 
duplicate  impress  resulted  upon  the  corresponding  part  of  the  blank 
sheet,  and  the  bill  was  then  forwarded  by  her  to  the  customer.  The 
number  of  the  bill  made  out  for  th2  item  in  suit  was  299,  in  the  middle 
of  the  sheet  of  which  the  upper  bill  was  298  and  the  lower  300.  The 
second  page,  preceding  this  one,  namely,  Nos.  292,  293,  and  294,  con- 
tains the  imprint  of  bills  made  out  as  of  October  5th.  The  next  page, 
Nos.  295-297,  contains  bills  of  September  27th  and  28th,  respectively. 
No.  298  is  a  bill  of  October  6th ;  No.  299,  the  one  in  suit,  of  September 
14th ;  and  No.  300,  a  bill  of  October  8th.  The  following  page,  Nos.  301- 
305,  covers  items  of  October  10th  and  11th.  The  book  then  continues  in 
consecutive  order  for  future  dates. 

The  mere  fact  that  this  item  of  September  14th  occurs  between  one 
of  October  6th  and  one  of  October  8th  is  not,  in  and  of  itself,  convic- 
ing  evidence  of  lack  of  genuineness,  because  the  preceding  page,  cover- 
ing items  of  September  27th  and  28th,  follows  a  page  covering  items  of 
October  5th.  When  viewed,  however,  in  the  light  of  other  circumstanc- 
es, the  irregularity  becomes  more  significant.  Plaintiff's  ledger  shows, 
on  the  page  devoted  to  the  account  of  Mr.  Neil,  that  the  transaction  of 
November  20,  1916,  was  entered  on  November  21st;  the  transaction  of 
December  5th  was  entered  on  the  same  day,  December  5th ;  while  the 
transaction  in  suit,  claimed  to  have  occurred  on  September  14th,  is  en- 
tered imder  date  of  October  6th. 

Mr.  Atkins,  who  controls  the  plaintiflF  corporation,  testified  that  the 
method  of  entering  up  the  ledger  items  was  that  he  called  at  the  New 
York  store  occasionally,  say  every  two  weeks,  and  there  gathered  to- 
gether the  office  vouchers,  which  he  handed  to  the  bookkeeper  in  Brook- 
lyn, who  made  the  entries  in  the  ledger.  No  explanation  was  offered 
as  to  how  the  information  reached  either  Atlans  or  the  Brooklyn 
bookkeeper  of  this  item  of  September  14th,  since  concededly  no  office 
voucher  was  made,  and  concededly  Miss  Comins*  entry  in  the  bill- 
book  was  never  seen  by  either  of  them,  and  the  book  remained  in  Miss 
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Comins'  possession  fbr  daily  use.  As  emphasizing  this  significant  fact 
is  the  consideration  that  the  other  items  in  the  account  made  reference 
to  a  journal  number,  which,  however,  in  the  case  of  this  item  on  the 
ledger,  is  entirely  absent    The  Brooklyn  bookkeeper  was  not  called. 

At  the  conclusion  of  the  case  the  learned  judge  below  expressed  his 
dissatisfaction  with  the  state  of  plaintiff^s  books  as  bearing  upon  the 
transaction  at  issue,  but  said  that  he  believed  that  Miss  Comins  was 
telling  the  truth.  It  is  to  be  noted,  however,  that  her  testimony  was  di- 
rected to  only  two  major  facts,  namely,  that  the  goods  (the  subject  of 
this  action)  were  bought  by  Mr.  Neil  on  a  personal  visit,  accompanied 
by  the  Spitz  woman,  and  that  she  recalled  the  circumstances  of  the 
visit;  as  to  the  second  vital  fact,  however  (i.  e.,  the  date),  she  drew 
her  inference  exclusively  from  the  entry  in  her  billhook.  Of  course,  if 
Mr.  Neil  bought  the  goods  in  person,  he  must  have  been  alive  at  the 
time,  and  the  transaction  must  have  occurred  prior  to  September  21, 
1917. 

We  have,  however,  her  evidence  to  the  effect  that  Mr.  Neil  had  called 
several  times  shortly  prior  to  this  purchase  to  show  her  the  car  which 
he  had  just  bought  and  to  invite  her  to  drive;  and  she  testified  further 
(though  no  reference  is  made  to  this  subject  in  respondent's  brief)  that 
on  the  last  visit  she  said  to  him : 

"Tour  wife  spoke  to  me  about  getting  a  sable  piece.  I  have  Just  got  one  in 
that  came  from  the  factory.    Would  you  like  to  see  it?" 

As  the  previous  transaction  between  the  parties  had  Occurred  on 
December  S,  1916,  and  this  visit  took  place  the  very  day  of  the  alleged 
sale,  namely,  September  14,  1917,  I  think  it  a  fair  inference  that  the 
Spitz  woman  had  visited  Miss  Comins  shortly  prior  to  this  occurrence. 
We  have,  then,  the  fact  that  at  the  time  of  the  trial,  namely,  January, 
1920,  more  than  two  years  after  the  events  testified  to.  Miss  Comins 
was  endeavoring  to  identify  and  classify  at  least  three  visits,  which, 
according  to  her  recollection,  included  one  by  Mr.  Neil  alone,  one  by 
the  Spitz  woman  alone,  and  one  at  which  they  were  both  present,  not 
to  mention  the  previous  visits  in  1916  and  1917.  She  was  aware  that 
the  issue  in  the  instant  case  was  a  narrow  one,  namely,  whether  the 
transaction  had  occurred  prior  to  September  21st  (she  had  heard  of  Mr. 
Neil's  death),  or,  as  the  books  would  indicate,  October  6th.  She  was 
confronted  with  the  fact  that  she  had  not  made  the  usual  office  voucher 
for  the*  transaction,  and  that  the  entry  in  the  billhook  appeared  between 
two  items,  one  of  October  6th  and  the  other  of  October  8th,  corres- 
ponding with  the  ledger  entry  of  October  6th.  The  bookkeeper, 
«vho  had  made  the  ledger  entry  of  October  6th,  had,  so  far  as  we  are 
informed  by  the  testimony,  no  knowledge  of  the  transaction  at  all,  and, 
finally,  this  appeared  to  be  the  first  sale  on  credit  to  a  previous  cash 
customer.  Is  it  to  be  wondered  at  that  her  recollection  may  have  been 
warped  by  the  inexorable  pressure  of  these  conceded  facts?  At  all 
events,  I  do  not  think  that  this  recovery  can  be  sustained,  based  as  it 
is  solely  upon  her  recollection  of  a  date,  the  correctness  of  which  is 
practically  contradicted  by  all  the  documentary  proofs  in  evidence. 

It  is  fortunate  that  the  Court  of  Appeals  has  had  occasion  recently 
to  dispose  of  the  formula  within  whose  straight-laced  limits  evidence  in 
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support  of  a  claim  against  the  estate  of  a  decedent  was  supposed  to  be 
confined.  The  principles  applicable  to  such  a  case  have  been  rationalized 
and  brought  into  harmony  with  our  entire  system  of  evidence  in  Mc- 
Keon  V.  Van  Slyck,  223  N.  Y.  392,  397,  398, 119  N.  E.  851.  See,  also. 
Ward  V.  N.  Y.  Life  Ins.  Co.,  225  N.  Y.  314,  322,  122  N.  E.  207.  The 
court,  however,  was  solicitous  to  emphasize  the  consideration  that  this 
correction  of  a  previously  existing  misapprehension  was  not  intended  to 
change  the  indispensable  requirement  that  the  plaintiff  must  sustain  the 
burden  of  proof  in  all  civil  cases.  I  think  it  to  be  perfectly  clear,  from 
my  review  of  the  testimonv  in  the  instant  case,  tiiat  it  is  a  moderate 
statement  to  say  that  the  plaintiff  has  not  sustained  such  burden. 

The  judgment  must  therefore  bq  reversed,  ana  a  new  trial  granted, 
with  $30  costs  to  appellant  to  abide  the  event.    All  concur. 


PEOPLE  ex  raL  BLOY  ▼.  WALKER  et  aL 

(Supreme  Ck>urt,  Special  Term,  Steuben  Ck)UBt7.    July  24,  1920.) 

1.  Mandanms  ^^tU  72— BzerdM  of  Asoredonary  power  will  not  be  coereed. 

Courts  win  not  compel  exercise  of  a  discretionary  power,  and  in  order 
to  enforce  a  ministerial  duty  by  the  writ  the  obUgation  must  be  peremp- 
tory and  plainly  defined;  the  law  must  not  only  authorize  the  act,  but 
must  require  it  to  be  done. 

2.  Mandamos  ^»90— Boaxd  of  trustees  of  village  required  to  hear  petition  for 

sidewallc,  Imt  not  to  dedde  in  particolar  way. 

Mandamus  wiU  issue  to  compel  the  president  and  trustees  of  a  village  to 
take  action  on  a  petition  of  abutting  owners  for  a  sidewalk,  under  Village 
Law,  9  106,  though  the  board  of  trustees  cannot  be  mandamused  to  de- 
cide the  questions  involved  in  any  particular  way,  but  merely  to  sit 
upon  or  hear  the  appUcation  for  the  exercise  of  their  discretion. 

Application  for  mandamus  by  the  People,  on  the  relation  of  John 
Bloy,  to  require  Angelo  J.  Walker  and  others,  as  the  President  and 
Trustees  of  the  Village  of  Avoca,  to  take  action  to  cause  a  sidewalk  to 
be  laid  as  required  by  law.    Writ  directed  to  issue. 

Floyd  W.  Annabel,  of  Bath,  for  petitioner. 
Edwin  S.  Brown,  for  respondent. 

THOMPSON^  J.  Petitioner  claims  that  more  than  a  year  has  elapsed 
since  he  filed  with  defendants  a  petition  under  section  166  of  the 
Village  Law  (Consol.  Laws,  c.  64),  praying  that  such  action  as  might 
be  necessary  for  the  construction  of  a  sidewalk,  the  expense  of  which 
should  be  wholly  borne  by  the  abutting  owners,  should  be  taken.  The 
petition  was  signed  by  more  than  one-half  of  the  owners  of  land 
having  a  frontage  on  the  street  in  question.  It  seems  that  the  respond- 
ents have  taken  no  action  on  the  petition,  and  petitioner  prays  that 
mandamus  issue — 

"conunanding  them  to  convene  and  take  necessary  and  proper  steps  as  re- 
quired by  law  to  cause  a  sidewalk  to  be  laid  along  said  Vroman  street  and 

4BB»F0r  oUier  ommb  tee  same  topte  A  KST-NUMBfiR  in  aU  Key-Number«d  DiceaU  A  Indexe* 
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for  such  other  or  fortJier  relief  In  the  premises  as  may  be  proper.  Just  and 
equitable/' 

Section  166  of  the  Village  Law  provides  that  the  board  of  trustees 
may  cause  a  sidewalk,  or  part  thereof,  to  be  constructed  wholly  at  the 
owner's  expense,  upon  a  petition  signed  by  the  owners  of  more  than 
one-half  of  the  frontage  on  the  street  or  on  the  side  thereof  propose^ 
to  be  improved;  but  Sie  section  further  provides  that  in  such  case 
a  hearing  shall  be  given  thereon  to  all  persons  interested,  on  a  notice 
of  at  least  10  days, 

[1]  It  is  fundamental  that  the  courts  will  not  mandamus  the  exer- 
cise of  a  discretionary  power.  In  order  to  enforce  by  mandamus  a 
ministerial  duty,  the  obligation  must  be  peremptory  and  plainly  de- 
fined ;  the  law  must  not  only  authorize  the  act,  but  it  must  require  the 
act  to  be  done.  So,  where  the  statute  imposing  upon  the  officer  the 
duty  sought  to  be  coerced  is  couched  in  permissive  terms,  this  has  been 
held  to  confer  upon  him  a  discretionary  power  as  to  the  performance 
of  the  act,  and  not  to  impose  upon  him  a  dear  legal  duty  to  act,  and 
that  therefore  mandamus  will  not  issue  to  control  his  discretion.  18  R- 
C.L.119;26Cyc.298. 

It  is  true  that  the  courts  have  held  that  in  some  instances  the  use  of 
the  word  *'may"  imposes  a  positive  duty,  and  not  a  discretion ;  the  test 
to  be  applied  being :  Does  the  statute  under  consideration,  when  taken 
as  a  whole,  and  viewed  in  the  light  of  surrounding  circumstances,  in- 
dicate a  purpose  on  the  part  of  the  Legislature  to  enact  a  law  manda- 
tory in  its  character?  Cain  v.  Svracuse,  95  N.  Y.  83;  Phelps  v.  Haw- 
ley,  52  N.  Y.  23;  Hilliker  v.  Pierce,  64  Misc.  Rep.  627,  119  N.  Y. 
Supp.  21 ;  Doscher  v.  Sisson,  222  N.  Y.  387,  118  N.  E.  789;  Mississippi 
V.  Henry,  87  Miss.  125, 40  South.  152,  5  L.  R.  A,  (N.  S.)  340  (and  case 
note)  ;  26  Cyc.  1590. 

[2]  This  statute  imposes  both  discretionary  and  mandatory  duties 
upon  the  board  of  trustees.  In  my  view,  when  a  petition  proper  in 
form  is  presented,  it  is  the  duty  of  the  trustees  to  order  a  hearing  and 
to  give  at  least  10  days'  notice  to  all  persons  interested  therein.  Within 
a  reasonable  time,  after  the  hearing  is  concluded,  it  is  the  further  duty 
of  the  trustees  to  make  up  their  decision  and  give  it  proper  legal  effect 
by  ordinance  or  otherwise.  In  case  the  petition  is  granted,  the  decision 
shall  specify  the  part  of  the  street  upon  which  the  sidewalk  is  to  be 
constructed  and  the  material  to  be  used,  together  with  the  other  proper 
directions  expressly  authorized  by  the  section.  It  is  clear  that  the 
board  of  trustees  cannot  be  mandamused  to  decide  these  questions  in 
any  particular  way ;  the  statutes  expressly  providing  that  it  is  the  forum 
by  which  they  are  to  be  tried  and  determined,  and  the  courts  holding 
that,  where  municipal  authorities  are  given  discretion  to  act  or  refrain 
therefrom,  their  discretion  cannot  be  controlled.  But  they  may  be  re- 
quired to  sit  upon  or  hear  an  application  for  the  exercise  of  their  dis- 
cretion.   18  R.  C.  L.  245. 

In  accordance  with  these  views,  a  writ  of  mandamus  may  issue,  com- 
manding the  respondents  to  grant  a  hearing  upon  the  petition  herein 
in  accordance  with  the  provision  of  the  Statute,  and  th^t  a  determina- 
tion thereon,  specifying  the  matters  required  by  the  statute  to  be  de- 
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cided,  be  reached  hy  the  defendants  within  a  reasonable  time  after  the 
close  of  the  hearing,  and  that  within  a  reasonable  time  thereafter  the 
trustees  proceed  to  give  legal  effect  to  their  decision  so  arrived  at. 
Costs  to  petitioner. 


SINGEBMAN  v.  COMMERCIAL  OUTFI'ITINO  CO.,  fiie. 

(Supreme  Court,  AppeUate  Term,  First  Department.     November  29,  1920.) 

Master  and  servant  ^=»43— -Employment  by  eorporation  jiuy  questicKk 

Plaintiff's  testimony,  In  a  suit  for  wrongful  discharge,  that  he  was 
employed  by  a  committee  of  the  directors  of  defendant  corporation,  con- 
tradicted by  the  fnembers  of  the  committee,  testifying  that  he  had  not 
been  employed,  J^eld  to  make  his  employment  a  Jury  question. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  bv  George  J.  Singerman  against  the  Commercial  Outfitting 
Company,  uicorporated.  From  a  judgment  for  plaintiff,  and  from  an 
order  denying  plaintiff's  motion  to  set  aside  the  dismissal  of  the  second 
cause  of  action,  and  for  a  new  trial,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MULLAN,  JJ. 

Moses  T.  Barrows,  of  New  York  City  (Joseph  S.  Siegel,  of  New 
York  City,  of  counsel),  for  appellant. 

Morrison  &  Schiff,  of  New  York  City  (Jacob  R.  Schiff  and  Samuel 
W.  Dorfman,  both  of  New  York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  The  complaint  contains  two  causes  of  action.  The 
first  cause  alleges  that  defendant  hired  the  plaintiff  as  a  manager  and 
buyer  at  a  salary  of  $60  a  week  from  the  10th  day  of  February,  1918, 
to  the  15th  day  of  August,  1918,  and  that  plaintiff  was  discharged  on 
July  29,  1918,  without  cause.  Upon  this  cause  of  action,  plaintiff  re- 
covered judgment. 

The  second  cause  of  action  alleges  that  on  the  8th  day  of  July,  1918, 
prior  to  his  discharge  upon  July  29th,  defendant  hired  plaintiff  for 
a  period  of  six  mon&is  beginning  on  August  15th,  the  date  of  the  ex- 
piration of  the  first  contract,  and  agreed  to  pay  plaintiff  $60  a  week, 
and  that  on  the  29th  of  July  defendant  repudiated  said  contract,  and 
without  cause  discharged  plaintiff,  and  refused  to  allow  plaintiff  to  per- 
form his  contract. 

The  defense  is  a  general  denial.  At  the  end  of  the  trial  the  defend- 
ant moved  to  dismiss  the  complaint,  and  for  the  direction-  of  a  verdict 
in  its  favor,  upon  the  second  cause  of  action,  upon  the  ground  ''that  it 
appears  affirmatively  there  was  no  re-employment  by  the  board  of  di- 
rectors, pursuant  to  the  by-laws  of  the  corporation,  and  no  authority 
given  to  anybody  to  re-employ  Singerman,"  the  plaintiff.  These  mo- 
tions were  granted. 

The  plaintiff  excepted,  and  requested  to  go  to  the  jury  on  the  ques- 
tion  as  to  whether,  under  the  drcyimstances  testified  to  by  the  plaintiff, 

^ssFor  other  cases  see  same  topic  4k  KSY-NUMBEn  in  aU  Key-Nmatoer^il  Diftea^  ft  lDdex«» 
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the  contract  made  with  him  by  the  president  was  not  such  as  was  con- 
templated by  the  by-laws,  and  such  a  course  of  conduct  as  was  followed 
with  the  plaintiff  on  the  first  contract,  in  February,  1918 ;  and  the  plain- 
tiff also  requested  the  court  to  submit  the  case  to  the  jury  upon  the 
question  of  fact  raised  by  the  plaintiff  that  a  committee  with  full  power 
to  contract  with  the  plaintiff  was  appointed  at  the  meeting  held  July 
5th,  a  similar  kind  of  committee  that  employed  the  plaintiff  in  February, 
1918.  This  request  the  court  denied.  The  plaintiff  testified  substan- 
tially as  follows : 

"That  after  he  had  worked  for  the  defendant  under  the  first  hiring  (which 
Is  admitted)  for  several  months,  and  In  the  month  of  June,  1918,  he  spoke 
to  Mr.  Block,  the  president  of  the  defendant  and  asked  him  what  arrange- 
ment, If  any,  the  defendant  desired  to  make  with  him  et  tlie  termination  of 
the  then  contract  period;  that  Mr.  Block  then  told  him  that  he  would  talk 
the  matter  over  with  the  directors  of  the  defendant,  and  let  him  know  the 
result  of  said  talk;  that  on  the  8th  day  of  July,  1918,  he  again  8i>oke  to 
Mr.  Block  about  the  same  subject,  who»  on  that  occasion  told  the  plaintiit 
that  at  the  last  meeting  of  the  board  of  directors  he  had  appointed  a  com- 
mittee authorized  to  make  such  farther  arrangements  with  the  plaintiff  as 
they  thought  advisable,  and  that  such  committee  would  meet  with  him  that 
afternoon,  and  that  in  February,  1918,  when  he  was  first  engaged  by  the  de- 
fendant, he  was  so  engaged  by  a  committee  slmUarly  appointed;  that  in 
the  afternoon  of  that  day,  July  8th,  he  was  called  before  that  committee  meet- 
ing, at  which  meeting  there  were  9  directors  present  out  of  a  total  board  of 
15  directors ;  that  Mr.  Block,  the  president,  acted  as  spokesman,  and  he  told 
the  plaintiff  that  the  directors  present  composed  the  c<nnmittee  duly  appoftat- 
ed  and  authorized  to  engage  or  not  to  engage  the  £»lainttff  for  a  farther  period, 
as  they  saw  fit ;  that  he  then  'asked  the  plaintiff  for  his  views  concerning 
future  arrangements,  and  the  plaintiff  stated  that  he  desired  a  renewal  contract 
for  6  months,  to  begin  at  the  termination  of  the  then  existing  hiring,  at  a  salary 
of  $75  per  week,  instead  of  $60,  which  he  was  then  receiving ;  that  Mr.  Block 
expressed  himself  as  being  opposed  to  re-engaging  the  plaintiff,  except  from 
week  to  week,  and  also  objected  to  any  increase  in  salary,  stating  that  the 
same  salary  should  suface,  in  view  of  the  fact  that  the  plaintiff  was  to  be 
relieved  of  his  duties  as  manager,  and  to  continue  only  as  buyer;  that  the 
plaintiff  refused  to  consider  the  proposition  of  continuing  in  the  defendant's 
employ  from  week  to  week,  stating  that,  as  there  were  so  many  persons  in- 
terested in  the  defendant  corporation,  it  would  be  unsafe  for  him  to  do  so,  as 
it  was  impossible  to  please  all  of  them,  and  he  did  not  want  to  feel  that  the 
mere  displeasure  of  any  one  of  them  might  bring  about  his  discharge,  possibly 
in  the  middle  of  the  season,  when  other  employment  was  not  easily  obtain- 
able; that  at  this  point  Mr.  Kaplan,  a  director  then  present,  said  that  he 
proposed  that  the  existing  arrangement  with  the  plaintiff  be  continued  for  a 
period  of  six  months,  'without  adding  or  detracting  therefrom,'  except  that  he 
was  to  be  relieved  of  his  managerial  duties ;  that  to  this  Mr.  Block  and  the 
other  directors  then  present  acquiesced,  as  did  also  the  plaintiff;  that  all 
those  present  shook  bands  with  the  plaintiff,  and  congratulated  him  on  hav- 
ing made  arrangements  for  a  further  stay;  that  he  thereafter  asked  the 
president  for  a  two  weeks'  vacation,  which  was  granted  to  him,  to  begin  on 
July  15th ;  that  on  that  date  he  left  upon  his  vacation,  and  when  he  returned 
to  the  defendant's  place  of  business  on  July  29th  he  was  notified  oraUy  of 
his  discharge  by  Mr.  Halpern,  one  of  the  directors,  and  by  a  registered  letter 
which  was  handed  to  him,  and  which  had  previously  been  mailed  to  his  home 
and  returned  by  the  postal  authorities,  becaoae  he  could  not  be  found  to 
receive  the  same." 

The  plaintiff  also  testified  that  he  found  in  the  'defendant's  minute 
book  a  loose  piece  of  paper  containing  a  memorandum  made  by  the  sec- 
retary, stating  that  a  meeting  of  the  directors  had  been  held  on  July  5th, 
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appointing  a  committee,  •authorizing  it  to  make  a  contract  with  the 
plaintiff.  The  defendant  called  many  of  the  directors,  who,  plaintiff 
testified,  were  present  when  he  was  hired,  and  who  were  members  of 
the  alleged  committee,  who  all  contradict  the  plaintiff  as  to  what  took 
place  before  the  committee. 

The  making  of  the  contract  was  within  the  authority  of  the  defend- 
ant's president  and  the  committee,  and  when  the  plaintiff  testified  that 
the  president  stated  to  the  plaintiff  that  a  committee  had  been  appoint- 
ed at  a  regular  meeting  of  the  board  for  the  purpose  of  entering  into 
a  contract  with  plaintiff,  and  thereafter  9  members  of  the  board,  in- 
cluding the  president,  met  and  requested  plaintiff  to  attend  before  them, 
and  that  he  did  attend  and  entered  into  the  alleged  contract,  all  of 
which  was  denied  by  the  defendant,  there  was  in  our  opinion  a  ques- 
tion of  fact,  which  the  court  should  have  submitted  to  the  jury,  as  re- 
quested by  plaintiffs  counsel. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered/ with  costs 
to  appellant  to  abide  the  event.    All  concur. 


JACOBSON  et  al.  v.  J.  T.  BOBINSON  ft  SON. 

(Supreme  Conrt,  AppeUate  Term,  First  Department    November  29,  1020.) 

Pleading  <&=»237(6)— AmeoAneiit  to   eoaform  to  proofe  iniproper,   where 
nature  and  extent  not  fixed. 

In  an  action  for  breach  by  the  bnyers  against  the  seller  of  buttons, 
where  defendant  denied  the  making  of  the  contract  in  suit,  and  improper- 
ly set  np  as  a  defense  the  making  of  a  contract  by  counter  offer  and  its 
acceptance,  and  plaintiffs  introduced  such  counter  offer  as  part  of  their 
proof  on  the  theory  that  it  was  an  acceptance,  which  it  clearly  was  not, 
plaintiffs'  motion,  made  at  the  court's  suggestion,  to  amend  to  conform  to 
the  proofs,  was  improperly  granted ;  the  conformation  not  being  exactly 
fixed,  and  there  being  no  way  of  knowing  precisely  how  the  issues  were 
left  by  the  amendment. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Ferdinand  Jacobson  and  others  against  J.  T.  Robin- 
son &  Son.  From  judgment  for  plaintiffs,  and  from  an  order  de- 
nying its  motion  for  new  trial,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MULLAN,  JJ. 

Herman  Goldman,  of  New  York  City  (Max  Zaliels,  of  New  York 
City,  of  counsel),  for  appellant. 

John  Bogart,  of  New  York  City  (Abraham  P.  Wilkes,  of  New 
York  City,  of  counsel),  tor  respondents. 

MULLAN,  J.  The  plaintiffs  made  a  written  oflFer  to  purchase 
buttons,  "to  be  delivered  1,000  to  1,500  gross  weekly."  The  defend- 
ants made  a  written  counter  offer  to  sell  the  buttons,  to  be  shipped 
"1,000  to  1,500  gross  per  month,"  and  containing  the  following  provi- 
sions, none  of  which  were  in  the  plaintiffs'  offer : 
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^AU  contracts  and  orders  are  accepted  contingent  upon  strikes,  acddenta, 
and  other  canses  beyond  our  control.  All  quotations  are  subject  to  cbange  witli- 
out  notice.  This  order  is  accepted  only  subject  to  exigencies  of  dellyeiy. 
Prices  subject  to  change  without  notice." 

The  plaintiffs  brought  suit  for  the  breach  of  a  contract  alleged 
by  them  to  have  been  made  by  the  acceptance  of  their  offer.  The 
defendants  in  their  answer  denied  the  making  of  the  contract  sued 
upon,  and  improperly  set  up  as  a  defense  the  making  of  a  contract 
by  their  counter  offer  and  its  acceptance.  As  a  part  of  their  proofs 
plaintiffs  introduced  the  defendants'  counter  offer,  upon  the  theory 
that  it  was  an  acceptance,  which,  very  clearly,  it  was  not  At  the 
close  of  the  plaintiff's  case,  the  learned  trial  justice  observed  that 
plaintiffs  had  failed  to  prove  the  contract  they  had  declared  upon,, 
remarked  the  difference  between  offer  and  alleged  acceptance  in 
respect  of  the  delivery  provisions,  referred  to  the  other  elements  of 
variance  ds  matters  of  little  or  no  importance  at  that  stage  of  the 
trial,  and  suggested  that  plaintiffs  move  to  conform  to  the  proofs. 
Plaintiffs  did  so  move. 

It  is  quite  evident  from  the  context,  from  the  testimony  of  plain- 
tiffs' witnesses,  and  from  the  entire  handling  of  the  case  on  the  part 
of  plaintiffs'  counsel,  that  plaintiffs  adopted  cwily  so  much  of  de- 
fendants' counter  offer  as  would  be  necessary  to  make  out  an  ac- 
ceptance by  defendants  of  an  offer  by  plaintiffs — ^never  made — for 
the  buttons  at  the  price  appearing  in  both  writings,  upon  delivery  terms 
of  1,000  and  1,500  gross  per  month.  It  is  unnecessary  to  discuss  the 
subsequent  developments  in  the  case,  further  than  to  say  that  the 
anomaly  of  no  one  knowing  precisely  how  the  issues  were  left  by 
the  amendment  to  conform  was  not  cleared  up  during  the  trial,  and 
to  say,  also,  that  defendants'  cotmsel  took  all  the  necessary  steps 
to  save  his  clients'  rights. 

An  amendment  to  conform,  when  it  can  be  made  without  preju- 
dicing the  rights  of  a  party,  is  a  useful  and  time-saving  trial  de- 
vice. But  unless  the  nature  and  extent  of  the  conformation  be  exactly 
fixed,  the  trial  cannot  thereafter  be  conducted  intelligently  and  with- 
out error. 

Judgment  reversed,  and  new  trial  ordered,  with  costs*  to  appel- 
lants to  abide  the  event.    All  concur. 
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(113  Misc.  Rep.  469) 

HOELAND  T.  LANGS. 

(Supreme  Court,  Appellate  Term,  Mrst  Department.     November  29,  1920.) 

L  Master  and  servant  ^=>70(S)— Employing  partners  not  Jinstifled  in  deduet- 
log  salaries  to  thems^^TOs  from  profits. 

Where  plaintiff  enterefl  the  employ  of  defendant  partner  on.  terms  of 
$25  a  week  salary  and  10  per  cent,  profits,  in  the  absence  of  agreement  on 
his  part  that  a  definite  snm  In  the  nature  of  salaries  to  partners  should 
be  deducted  from  profits,  such  deduction,  in  settling  with  him,  was  not 
justified ;  fixing  the  salaries  of  partners  in  a  firm  and  paying  them  from 
profits  being  simply  a  division  of  profits. 

2.  Partnership  ^=:>83— Drawing  account  of  partners  not  ''salary." 

A  drawing  account  of  partners  is  not  '^salary*'  received  by  them, 

3.  Master  and  servant  ^=>80  (10) —Evidence  insufficient  to  show  employee's 

Imowledge  of  charging  of  salaries  of  employing  partners  against  profits 
measorfng  his  compensation. 

In  an  action  by  an  employee  to  recover  compensation  fixed  by  his 
contract  at  $25  a  week  salary  and  10  per  cent,  of  the  profits  of  the  em- 
ploying firm,  evidence  Held  Insufficient  to  support  any  finding  by  the  jury 
that  plaintiff,  when  he  made  the  contract,  knew  that  the  partners,  his 
employers,  were  charging  their  salaries  of  $6,000  each  against  the  profits, 
to  support  a  finding  that  plaintiff  consented  to  such  action. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  William  H.  Hoeland  against  Charles  A.  Lange.  From  a 
judgment  for  defendant,  and  from  an  order  denying  plaintiflE's  motion 
for  new  trial,  plaintiff  appeals.  Reversed,  and  judgment  ordered  for 
plaintiff. 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MULLAN,  JJ. 

Stem,  Barr  &  Tyler,  of  New  York  City  (Henry  O.  Moses,  of  New 
York  City,  of  counsel),  for  appellant. 
David  J.  Wagner,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  In  1915  defendant  entered  into  a  copartnership 
with  one  Clifford  Isaacs,  and  conducted  their  business  under  the  name 
of  the  "Supreme  Knitting  Company."  This  firm  continued  in  business 
until  after  it  made  the  contract  of  hiring  with  the  plaintiff  in  January, 
1919. 

[  1  ]  It  is  conceded  that  plaintiff  entered  into  the  employ  of  defendants 
upon  the  following  terms :  Twenty-five  dollars  a  week  salary  and  10 
per  cent,  of  the  profits.  At  the  end  of  the  year's  service,  defendant  de- 
ducted from  the  firm  profits  for  the  year  some  $12,000,  salaries  charged 
in  the  hocks  to  tiiie  partners,  $6,000  each.  Plaintiff  claims  that  this  is 
an  improper  deduction  from  the  profits.  Defendant  claims  it  is  a  proper 
deduction  and  that  the  only  question  for  the  jury  was  whether  the 
deduction  was  a  bona  fide  one,  and  whether  the  plaintiflE  knew  of  it, 
and  consented  to  it,  at  the  time  the  contract  was  entered  into.  That 
the  jury  have  found  that  it  was  a  proper  deduction,  and  that,  having 
found  that  as  a  fact,  the  verdict  should  not  be  disturbed.  In  the  ab- 
sence of  an  agreement  upon  the  part  of  plaiiitiflf  that  a  definite  sum  in 
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the  nature  of  salaries  to  partners  should  be  deducted  from  the  profits, 
the  deduction  would  not  be  justified. 

Profits  and  salary  are  quite  different  tenns.  All  salaries  are  pre- 
sumably paid  from  profits.  Defendant's  salaries  would  have  come  from 
the  profits.  Salaries  of  employes  are  legitimate  charges  against  profits. 
The  employer,  however,  does  not  receive  a  sdary,  he  receives  the  entire 
income  from  the  business.  The  position  of  the  same  individual  being 
the  employer  and  employ^  atS  a  salary  is  anomalous.  The  fixing  of 
salaries  of  each  partner  in  a  partnership  and  paying  them  from  the 
profits  is  simply  a  division  of  the  profits. 

[2,3]  The  only  question,  therefore,  to  determine  is:  Did  the  evi- 
dence in  the  case  support  the  assumed  finding  of  the  jury  that  plaintiflF, 
when  he  made  the  contract,  knew  that  the  partners  were  charging  their 
salaries  of  $6,000  each  against  the  profits,  and  did  plaintiflF  consent  to 
it?  The  partnership  agreement  makes  no  provision  for  salaries.  The 
only  direct  evidence  in  the  case  that  supports  the  finding  that  plaintiif 
knew  of  the  salaries  and  consented  to  their  deduction  is  the  vague 
and  indefinite  evidence  of  the  defendant,  wHo  testifies  that,  when  he 
made  the  contract  with  plaintiff,  he  "agreed  to  give  him  10  per  cent,  of 
the  net  profits,  figured  the  same  as  we  did  the  year  before."  The  de- 
fendant also  testifies  that  in  subsequent  conversation  the  plaintiff  stated 
that  he  knew  the  defendant  intended  to  deduct  the.  salaries  from  the 
profits,  and  objected. to  it.  The  defendant's  books  had  no  entries  of  sal- 
aries to  defendant  during  the  years  1915,  1916,  nor  in  1917,  all  of 
which  was  known  to  plaintiflF.  Defendant  made  or  had  made  the 
salaries  entries  in  1918  for  the  puipose  only  of  procuring  a  reduction 
in  the  income  taxes,  under  the  ruling  of  the  federal  authorities  allow- 
ing it. 

'  There  is  no  evidence  that  the  salaries  charged  in  the  books  were 
ever  paid.  Counsel  for  the  defendant  stated  to  the  court  that  the 
books  showed  a  payment  of  $9,642  as  "drawing  account."  Concededly 
a  drawing  account  is  not  salary.  The  plaintiff  had  no  knowledge  of 
the  charges  in  the  bo(rfcs  at  the  time  the  agreement  was  made,  and  the 
defendant  knew  plaintiff  had  no  such  knowledge.  Plaintiff's  motion 
for  a  direction  of  a  verdict  should  have  been  granted. 

Judgment  reversed,  with  costs  to  appellant,  and  judgment  ordered 
for  plaintiff  for  $935.69,  with  costs  in  the  court  below.   ^1  concur. 


(193  App.  Dlv.  491) 

MdLRATH  v.  S.  WATERBURY  &  SONS  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.    November  5. 1920.) 

1.  Corporations  €=»432  (12) —Promise  by  largest  owner  of  stock  and  di- 
rector to  pay  enqiloyee  bonus  iield  not  corporate  obligation,  under  the 
evidenee. 

A  finding  that  a  promise  by  one,  who  owned  almost  all  of  the  capital 
stock  of  a  corporation  and  was  a  director,  to  pay  plaintiif,  as  employee 
of  the  corporation,  a  bonus  of  $1,000,  was  promise  of  the  corporation,  held 
against  the  weight  of  the  evidence ;  there  being  no  proof  that  promisor 
had  any  authority,  actual  or  implied,  to  bind  the  corporation  by  such 
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promise,  and  there  being  no  proof  that  the  corporation  accepted  the 
services  of  the  plaintiff  with  corporate  knowledge,  actual  or  legal,  that 
any  promise  other  than  an  increase  of  wages  had  been  made  on  behalf 
of  the  corporation. 

2.  Coiporatiiiiis  ^=»39S(2)— One  fBrector  eannot  bind  eorporation. 

One  director  cannot  bind  a  corporation,  as  a  general  rola. 

3.  Corporations  ^»898(3)-*-Domiiiaiit  stoddiolder  cannot  Mnd  corporation. 

A  dominant  stockholder  cannot  bind  a  corporation,  as  a  general  rule. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  William  S.  Mcllrath  against  the  S.  Waterbury  &  Sons 
Company.  From  a  judgment  for  plaintiff,  and  an  order  denying  its 
motion  for  a  new  trial,  defendant  appeals.  Judgment  and  order  re- 
versed, and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  RICH,  KELLY,  and 
JAYCOX,  JJ. 

Samuel  M.  Richardson,  of  New  York  City,  for  appellant 
Ralph  G.  Barclay,  of  Brooklyn  (David  Joyce,  of  Brooklyn,  on  the 
brief),  for  respondent. 

PER  CURIAM.  [1-3]  The  testimony,  viewed  in  the  light  more 
favorable  to  the  plaintiff,  charges  Mrs.  Wylie  with  a  personal  promise 
to  pay  the  bonus  of  $1,000.  The  fact  that  she  owned  almost  all  of 
the  capital  stock  of  the  defendant  did  not  make  it  and  her  one.  Cook 
on  Corporations  (7th  Ed.)  §  6.  The  fact  that  Mrs.,  Wylie,  when  she 
made  the  promise,  was  a  director  of  the  corporation,  and  that  such 
a  promise  involved  services  to  the  corporation,  did  not  indicate  neces- 
sarily that  the  promise  was  corporate.  As  Mrs.  Wylie  owned  almost 
all  of  the  stock,  the  benefit  of  the  corporation  was  ultimately  her 
benefit  as  well.  And  one  director  cannot  bind  a  corporation  as  a  gen- 
eral rule.  Cook,  supra,  §  712.  Nor  can  a  dominant  stockholder  do 
so.  Id.  §  709;  Chase  v.  Michigan  Telephone  Co.,  121  Mich,  at  634, 
80  N.  W.  717. 

There  was  no  proof  of  any  corporate  action  in  the  premises.  There 
is  no  proof  that  Mrs.  Wylie  had  any  authority,  actual  or  implied,  as 
agent  or  officer,  to  bind  tiie  corporation  by  any  such  promise.-  There 
is  no  proof  that  the  corporation  accepted  the  services  of  the  plaintiff 
with  corporate  knowledge,  actual  or  legal;  that  any  promise  other 
than  an  increase  of  wages  had  been  made  on  behalf  of  the  corpora- 
tion. So  far  as  the  corporation  is  concerned,  the  mere  continuance  of 
plaintiff  in  its  service  is  consistent  with  the  increase  of  wages,  quite 
aside  from  the  bonus,  whidi  the  plaintiff  asserts  was  but  an  additional 
inducement.  It  may  well  be  that  the  plaintiff  has  a  legal  claim  against 
Mrs.  Wylie  personally.  That  is  a  question  not  to  be  decided,  because 
i\  is  not  in  litigation;  but  we  think  that  the  verdict  cast  upon  the  cor- 
poration is  against  the  weight  of  the  evidence,  and  that  therefore  there 
must  be  a  new  trial,  with  costs  to  abide  the  event. 

Jud^ent  and  order  reversed,  and  new  trial  granted,  with  costs  to 
abide  the  event. 
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(194  App.  Div.  13) 

CLARK  ▼.  VOOBHEES  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Departmcut    November  18,  1920.) 

1.  Master  and  servant  ^s»361— Clerical  and  professional  employees  held  nol 

'^porkmen  or  operatives.^  within  Compensation  Law. 

Employees  doine  clerical  or  professional  work  held  not  "workmen  or 
operatives,"  within  ^Workmen's  (compensation  Iaw,  (  2,  2d  group  45,  mak- 
ing Workmen's  Ck)mpensation  Law  applicable  to  employment  in  which 
four  or  more  "workmen  or  operatives"  are  regularly  employed.  (Per 
Kiley  and  Woodward,  JJ.) 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Workman.] 

2.  Master  and  servant  ^=s>361— Wholesale  produee  cmnmlssion  merdiant,  with 

more  than  four  worionen  or  operatives,  held  subject  to  Conqiensation 
Law;  ''employee.? 

Wholesale  produce  commission  merchant,  with  more  than  four  men  em- 
ployed at  his  place  of  business,  J^ld  within  Workmen's  Compensation 
Law,  §  2,  2d  group  45,  making  employers  of  four  or  more  "workmen  or 
operatives"  regularly  employed  subject  to  the  act;  "workmen  or  opera- 
tives" being  included  In  term  "employees,"  in  view  of  section  3,  subd.  4. 

[Ed.  Note. — For  other  deflnfHons,  see  Words  and  Phrases,  First  and 
Second  Series,  Employee.] 

3.  ^faster  and  servant  (&=>375  (2) —Injury  while  going  for  cup  of  coffee  held 

one  "arising  out  of  and  In  course  of  employment,"  within  Compensation 
Law. 

Wholesale  produce  commission  merchant's  employee,  injured  while 
crossing  street,  in  working  clothes,  during  nighttime,  working  hours,  to 
get  a  cup  of  coffee,  pursuant  to  a  custom  of  the  men,  while  talking  to  a 
prospective  customer,  held  Injured  by  an  accident  "arising  out  of  and 
in  the  course  of  his  employment,"  within  Compensation  Law. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Course  of  Employment] 

4.  Master  and  servant  <&=s>347 — Classification  of  employments  as  haxardous 

by  Compensation  Law  exercise  of  police  power. 

The  classification  of  certain  employments  as  hazerdous  under  the  Work- 
men's Compensatlpm  Law  is  in  exercise  of  the  police  power,  and  its  valid- 
ity depends  on  whether  there  is  a  reasonable  ground  for  determining  that 
the  employments  so  classified  are  more  .hazardous  than  other  employ- 
menta     (Per  John  M.  Kellogg,  P.  J.) 

5.  Master  and  servant   ^=»361 — Clerical  and  professional  employees   held 

''w(Mianen  or  operatives,"  within  Compensation  Law.  i 

The  term  "workmen  or  operatives,"  within  Workmen's  Oampeasation 
Law,  §  2,  2d  group  45,  defining  employment,  in  which  four  or  more  "work- 
men or  operatives"  are  regularly  employed,  as  a  hazardous  employment, 
subject  to  the  Workmen's  Compensation  Law,  includes  clerical  and  pro- 
fessional employees ;  the  nature  of  the  work .  being  inunateriaL  (Per 
John  M.  Kellogg,  P.  J.) 

Cochrane  and  Henry  T.  Kellogg,  JJ.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  Mrs.,  Lucy  Clark  under  the  Workmen's  Compensation 
Law  for  compensation,  for  death  of  John  C.  Clark,  her  husband,  oppos- 
ed by  William  Voorhees,  employer,  and  the  United  States  Fidelity  & 
Guaranty  Company,  insurance  carrier.    From  an  award  of  the  State 
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Industrial  Commission  for  claimant,  the  employer  and  insurance  car- 
rier appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

William  Warren  Dimmick,  of  New  York  City,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  and 
Bernard  L.  Shientag  and  Thomas  L.  Green,  both  of  New  York  City,  of* 
counsel),  for  respondents. 

KILEY,  J.  This  claim  is  presented  under  the  second  group  45  of 
section  2  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67). 
The  award  was  in  favor  of  the  claimant,  and  the  finding,  in  that  re- 
gard, made  by  the  State  Industrial  Commission,  is  as  follows : 

"On  May  30,  1918,  while  the  told  John  C.  Clark  was  engaged  in  the  regular 
course  of  his  employment,  and  at  about  4  a.  m.  on  that  day,  together  with  one 
Domenico  Brc<He,  he  left  the  plant  of  his  employer  to  go  to  a  nearby  restau- 
rant for  the  purpose  of  getting  a  cup  of  coffee,  as  was  the  custom  among  men 
engaged  in  the  same  or  Amilar  Une  of  business,  due  to  the  nature  of  the  work, 
and  the  hours  at  which  the  work  is  carried  on  in  the  business  in  which  the 
deceased  was  employed,  which  practice  was  incidental  to  the  employment  of 
the  deceased.  While  the  said  John  d  Clark  was  engaged  in  the  regular  course 
of  his  employment,  while  attempting  to  crostf  the  street  at  Chambers  and 
Washington  streets,  New  York  City,  for  the  purpose  aforesaid,  he  was  struck 
by  a  motor  truck  carrying  United  States  mail,  thereby  sustaining  a  fracture 
of  the  sixth  and  twelfth  left  ribs,  which  caused  internal  hemorrhages,  which 
brought  about  his  death  on  that  day." 

The  employer  was  a  wholesale  produce  commission  merchant,  the 
employment  in  which  is  not  hazardous  as  that  term  is  defined  in  the 
Workmen's  Compensation  I^aw,  unless  it  comes  under  the  last  group 
45  of  section  2  of  said  law. 

Appellants'  contentions  are  two:  (1)  That  the  business  in  which 
claimant's  husband  was  employed  is  not  covered  by  the  compensation 
statute.  (2)  That  the  accident  did  not  arise  out  of  and  in  the  course 
of  his  emplo)rment.  First  taking  these  grounds  in  their  numerical  order 
as  given  above,  and  as  made  at  the  time  of  the  hearing,  we  will  place 
the  second  group  45  of  section  2,  Workmen's  Compensation  Law, 
before  us: 

"Group  45.  All  other  employments  not  hereinbefore  enumerated  carried 
on  by  any  i>erson,  firm  or  corporation  in  which  there  are  engaged  or  employed 
four  or  more  workmen  or  operatives  regularly,  in  the  same  business  or  in  or 
about  the  same  establishment,  either  upon  the  premises  or  at  the  plant  or  away 
from  the  plant  of  the  employer,  under  any  contract  of  hire,  express  or  im- 
plied, oral  or  written,  except  farm  laborers  and  domestic  servants." 

[1]  As  the  exception  "farm  laborers"  and  "domestic  servants"  is 
made  in  the  same  amending  statute,  it  is  not  necessary  to  observe  such 
class  of  service  is  not  intended  to  be  covered  by  the  preceding  provi- 
sions of  said  second  group  45  of  section  2.  The  decision  under  this 
point  turns  upon  what  construction  or  interpretation  we  shall  give 
to  the  words  "workmen  or  operatives,"  found  in  the  g?*oup.  That 
this. employer  had  four  or  more  men  at  work  in  the  business,  **or  in  or 
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about  the  same  establishment,"  does  not  admit  of  serious  contradiction. 
The  Attorney  General's  opinion  upon  the  meaning  of  these  ambiguous 
words  appears  in  the  record,  viz. : 

"That  the  term  'workmen  or  operatives'  would  not  be  held  to  include  clerical 
or  professional  work,  but  would  be  limited  to  those  who  do  manual  labor  or 
were  mechanics  or  artisans.^ 

J  It  would  be  a  violent  stretch  of  the  imagination  to  place  the  injured 
employee,  in  this  case,  under  either  of  the  heads  excepted  from  the  b^- 
efit  of  the  statute,  viz.  "clerical  or  professional."  He  was  neither.  Ex- 
cluding the  class  excluded  by  the  learned  Attorney  General,  it  is  perti- 
nent here  to  ask  what  class  was  intended  to  be  covered,  outside  of  the 
class  already  covered  before  the  addition  by  the  Legislature  of  this 
group  45  in  1918.  To  reach  a  correct  determination  of  the  ques- 
tion under  consideration,  the  purpose  of  the  whole  statute,  as  well  as 
this  particular  group,  must  be  kept  constantly  in  view.  Not  a 
line  of  this  statute  takes  away  any  beneficence  or  advantage  the  em- 
ployee theretofore  had.  On  the  contrary,  each  change  or  addition 
has  had  in  mind,  as  the  purpose  sought,  to  give  to  3ie  laborer  in- 
creased benefits,  never  enjoyed  before;  and  as  time  demonstrated  the 
necessity,  in  order  to  carry  that  purpose  to  full  fruition,  an  increase  of 
the  classes  of  laborers  to  be  benefited,  became  the  object.  Second  group 
45  of  section  2  is  the  latter  kind  of  legislation  solely.  No  other  benefit 
or  privilege  is  contemplated  by  that  amendment  made  in  1918,  which 
took  effect  on  the  13th  of  May  of  that  year.  Definitions  of  "workmen 
or  operatives,"  given  under  other  statutes  or  in  cases  passed  upon  under 
other  conditions,  are  not  conclusive,  for  the  reason  that  this  statute,  in 
its  wide  scope  and  general  purpose,  has  overreached  all  previous  at- 
tempts. We  may  accept  the  limitation  placed  upon  the  class  not  con-« 
ceived  to  be  under  this  statute,  and  we  are  no  nearer  a  solution  if  we 
stop  there,  because,  as  we  have  said  before,  the  injured  party  here  does 
not  come  within  the  prescribed  class. 

[2]  Dugan  v.  McArdle,  184  App.  Div.  570,  172  N.  Y.  Supp.  27,  af- 
firmed 225  N.  Y.  668,  122  N.  E.  879,  cited  by  appellants,  is  the  case  of  a 
produce  dealer.  The  alleged  accident  in  that  case  occurred  in  1916, 
before  the  amendment  applicable  here,  and  this  amendment  was  not  con- 
sidered. Groups  29  and  30  of  section  2  (as  amended  by  Laws  1916,  c. 
622)  were  the  only  provisions  discussed,  except  the  amendment  of  1917 
(chapter  705)  to  group  30  of  section  2.  Gleisner  v.  Grass  &  Herbener, 
170  App.  Div.  37,  155  ?T.  Y.  Supp.  946,  was  decided  in  1915.  Bowne 
V.  Bowne  Co.,  221  N.  Y.  28,  116  N.  E.  364,  was  decided  in  1917,  and 
passed,  adversely  to  claimant,  upon  the  question  whether  employers 
who  were  officers  of  the  corporation  were  covered  by  the  Workmen's 
Compensation  Law.  The  claimant  in  the  last-cited  case  suffered  his 
injury  in  March,  1916,  and  under  the  law  as  it  then  existed  he  could 
not  recover.  On  June  1,  1916  (Laws  1916,  c.  622),  section  54  was 
amended  by  adding  subdivision  6  to  that  section,  so  that  thereafter 
claimants  similarly  situated  could  recover;  and  discussion  of  the  Bowne 
Case  here  is  profitable  only  to  show  the  trend  of  the  legislative  mind  to- 
ward the  extension  of  classes  to  which  the  law  can  be  applied. 

When  it  was  said  in  De  la  Gardelle  v.  Hampton  Co.,  167  App.  Div. 
617,  153  N.  Y.  Supp.  162,  decided  in  1915,  "But  it  is  no  function  of 
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this  court  to  extend  by  judicial  determination  the  category  of  occupa- 
tions entitled  to  the  protection  of  the  statute/'  there  was  no  second 
group  45  of  section  2.  It  is  "a  condition,  not  a  theory,"  that  confronts 
us  here.  Webster's  Dictionary  says  an  employee  is  "one  employed  by 
another."  This  was  the  leirislative  idea  of  the  word.  As  such  it  em- 
braces workmen  or  operatives.  Simultaneously  the  Legislature  desig- 
nated certain  kinds  of  occupation  as  hazardous,  and  said  the  benefits 
under  this  statute  should  extend  to  those  only  who  were  employed  in 
those  occupations.  Subsequently  followed  the  enlargement  of  the  oc- 
cupations, making  benefits  accruable  and  increasing  the  classes  to  which 
they  should  accrue. 

We  are  not  left  to  conjecture  nor  abstract  reasoning  to  reach  a  solu- 
tion. The  whole  plap  of  the  statute,  its  progress  by  amendment  toward 
the  ends  sought,  and  the  statute  itself,  point  to  the  intention  of  the 
Legislature  to  have  workmen  or  operatives  included  in  the  term  "em- 
ployee." Subdivision  4  of  section  3,  enacted  in  1916,  defines  "employee" 
as  follows: 

**  'Employee'  means  a  person  engaged  in  one  of  the  occupations  enumerated 
Ijd  section  2  or  who  is  in  the  cervice  of  an  employer  whose  principal  business 
is  that  of  carrying  on  or  conducting  a  hazardous  employment  upon  the 
premises  or  at  the  plant,  or  in  the  course  of  his  employment  away  from  the 
plant  of  his  employer,  and  shall  not  Include  farm  laborers  or  domestic  serv- 
ants."     See,  also,  Laws  1017,  c.  705,  re-enacting  said  section  8,  subd.  4. 

It  will  be  noted  that  there  are  several  different  positions,  in  any  one 
of  which  an  employee  may  find  himself  when  injured,  and  still  get  com- 
pensation. We  are  concerned  with  only  the  first,  the  description  of 
which  stops  at  the  first  disjunctive  "or"  found  in  the  subdivision. 
Second  group  45  is  in  section  2,  and  no  matter  what  the  injured 
person  is  called  in  that  group,  under  section  3,  subdivision  4,  he 
is  an  employee.  This  section  and  subdivision  was  the  living  statute 
when  second  group  45  of  section  2  became  a  law.  These  provi- 
sions are  so  closely  related  that  their  relevancy  to  and  dependency  upon 
each  other  cannot  be  assumed  to  have  been  overlooked.  It  is  my  con- 
clusion that  the  employer  was  covered  by  his  insurance  contract.  I  have 
only  alluded  to  the  fact  that  the  employer  had  four  or  more  workmen, 
working  in  and  around  his  place  of  business.  The  evidence  supports 
the  finding  in  that  regard. 

[3J  The  second  ground  urged  by  appellant  is  that  the  accident  and 
injuries  did  not  arise  out  of  and  in  the  course  of  his  employment.  The 
difficulty  with  that  contention  is  that  the  evidence,  including  the  evi- 
dence of  the  employer,  is  that  he  was  in  his  employ  at  the  time  he  was 
injured.  Work  commenced  in  this  plant  at  12  o'clock  midnight 
Claimant's  husband  got  there  about  2  or  3  o'clock  that  morning,  took 
off  his  street  coat,  and  put  on  a  long  white  coat,  such  as  were  used  by 
men  in  his  position.  He  worked  around  the  plant,  as  this  was  a  holi- 
day, and  the  dock  where  lie  worked  when  produce  came  to  the  dock 
was  closed.  The  head  salesman  said  they  kept  the  store  or  business 
place  open  on  holidays  to  supply  customers  from  the  store ;  that  sales- 
men went  out  to  see  if  they  could  sell  or  deliver  goods  to  retail  places 
desiring  them.  This  man  went  out,  and  just  before  he  was  injured  an- 
other dealer  in  produce  was  inquiring  of  him  if  they  had  or  would 
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have  celery  that  day.  He  says  the  man  had  on  his  business  coat,  long 
white  coat,  over  his  clothes,  used  only  when  he  was  at  work.  They 
started  for  a  cup  of  coffee,  and  in  crossing  the  street  he  was  struck 
by  an  automobile,  and  received  the  injuries  from  which  he  died  the  same 
morning. 

A  fair  inference  from  this  evidence  is  that  he  was  the  only  man, 
except  the  head  salesman,  on  the  job  that  morning.  That  he  had,  by 
close  application  to  business,  inspired,  acquired,  and  held  the  confidence 
of  his  employer,  is  manifest  from  the  employer's  evidence,  when  he 
says,  in  effect,  that  he  would  take  Clark's  report  at  the  dose  of  the 
day's  business  without  question.  The  evidence  does  not  warrant  the 
characterization  of  Clark's  temporarily  stepping  aside  for  a  cup  of  cof- 
fee as  abandonment  of  his  employment  He  died  with  his  working 
harness  on,  in  the  livery  of  his  employer,  and  the  stroke  that  killed  came 
while  he  was  discussing  his  employer's  business  with  a  patron  who 
desired  to  purchase,  if  the  commodity  wanted  by  him  was  in  stock,  and, 
if  not,  when  it  arrived  at  the  dock.  He  was  headed  toward  the  dock 
and  prospective  customers  when  injured.  The  employer  testified  that 
the  men  ran  out  to  get  coffee  when  they  wanted  to  do  so ;  the  practice 
was  common,  must  have  been  so,  with  men  who  commenced  work  at 
midnight.  That  it  was  recognized  by  the  employer  as  necessary  to 
the  efficiency  of  the  men  and  incidental  to  the  employment  cannot 
admit  of  a  doubt.  To  hold  otherwise,  we  must  hold  he  abandoned  or 
finished  his  work  for  the  day.  Under  the  conditions  appearing  in  the 
evidence,  the  commissioner's  finding  to  the  contrary  finds  support. 

While  Mclnerney  v.  B.  &  S.  R.  R.  Corp.,  225  N.  Y,  132,  121  N. 
E.  806;  Glatzl  v.  Stumpp,  220  N.  Y.  71,  114  N.  E.  1053;  De  Salvio  v. 
Menihan  Co.,  225  N.  Y.  125,  121  N.  E.  766;  Heitz  v.  Ruppcrt,  218  N. 
Y.  152,  112  N.  E.  750,  L.  R.  A.  1917A,  344;  De  Voe  v.  N.  Y.  State 
Railways,  169  App.  Div.  472,  155  N.  Y.  Supp.  12,  affirmed  218  N.  Y. 
318,  113  N.  E.  256,  L.  R.  A.  1917A,  250;  Newman  v.  Newman,  169 
App.  Div.  747,  155  N.  Y.  Supp.  665;  Manor  v.  Pennington,  180  App- 
Div.  132,  167  N.  Y.  Supp.  424 — ^all  have  some  features  in  common 
with  the  case  at  bar,  yet  as  a  whole  I  do  not  think  they  point  to  error 
in  the  findings  of  the  commission  here. 

Appellants  quote  from  the  opinion  of  Mr.  Justice  Lyon  in  Bylow  v. 
St.  Regis  Paper  Co.,  179  App.  Div.  555,  166  N.  Y.  Supp.  874.  The 
award  in  that  case  was  affirmed;  the  learned  justice  observing  in  the 
course  of  his  opinion :  t 

"Had  the  deceased  once  passed  from  his  employer's  premises  and  gained 
the  public  highway,  or  had  he,  Instead  of  leaving  the  employer's  premises, 
loitered  thereon,  or  deviated  from  a  direct  and  ordinary  route  of  passage  for 
purposes  of  his  own,  a  very  different  question  would  be  presented." 

Claimant's  husband  was  still  pursuing  his  employment;  he  was 
going  toward  the  dock,  or  toward  regular  customers,  or  looking  for 
prospective  customers;  he  had  a  customer  with  him;  he  was  discussing 
his  employer's  business  with  that  customer,  and  in  a  way  beneficial  to 
his  employer.    Under  these  circumstances  a  finding  covering  these  facts 
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is  amply  sustained  by  this  evidence,  especially  so  under  the  provisions 
of  sectibns  21  and  68  of  said  statute. 
The  award  should  be  affirmed. 

WOODWARD,  J.,  concurs. 

JOHN  M.  KELLOGG,  P.  J.  (concurring  in  result).  [4]  The 
classification  of  certain  employments  as  hazardous  under  the  Work- 
men's Compensation  Law  is  an  exercise  of  the  police  power,  and  its 
validity  depends  upon  whether  there  is  a  reasonable  ground  for  deter- 
mining that  the  employments  so  classified  are  more  hazardous  than 
other  employments.  The  Legislature  cannot  act  arbitrarily  in  im- 
posing a  burden  upon  an  individual  or  a  business.  Its  conclusion  in  a 
case  may  not  seem  the  best  one ;  but  when  it  determines  that  there  are 
facts  to  make  it  proper  for  it  to  pass  judgment  upon  the  question,  and 
there  is  some  reasonable  basis  for  the  conclusion,  we  are  bound  by  its 
determination. 

Before  1918  the  employments  denominated  hazardous  by  the  act  were 
such  as  were  or  might  be  claimed  to  be  inherently  hazardous.  The 
classification  then  depended  entirely  upon  the  nature  of  the  work  to 
be  done  and  the  dangers  arising  from  it.  Chapter  634,  Laws  of 
1918  (adding  to  Worlanen's  Compensation  Law,  §  2,  group  45),  made 
a  change,  and  for  the  first  time  declared  a  business  hazardous,  not 
because  of  its  inherent  hazards,  feut  because  of  the  number  of  per- 
sons employed  in  it.  To  be  valid,  and  impose  a  liability  upon  the  em- 
ployer, there  miist  be  some  reason  for  saying  that  the  number  of  per- 
sons employed,  and  not  the  nature  of  the  business  itself  makes  it  haz- 
ardous. A. person  working  alone  in  the  shop  of  the  employer,  in  a 
nonhazardous  employment,  with  the  fit  tools  and  machinery  which  the 
law  contemplates,  ordinarily  is  only  subject  to  accident  arising  from 
his  own  carelessness.  The  question  is  whether  the  risk  of  his  employ- 
ment is  enhanced,  so  that  it  may  be  called  a  hazardous  employment, 
because  of  the  fact  that,  instead  of  working  alone,  he  is  working  with 
a  great  many  people. 

We  are  not  without  precedents  upon  this  subject,  and  the  decision 
of  the  Court  of  Appeals  of  October,  1920,  in  Claim  of  Leonbruno  v. 
Champlain  Silk  Mills,  128  N.  E.  711,  is  important.  There  an  employee 
in  a  factory  lost  the  better  part  of  his  eye  by  being  hit  with  an  apple 
which  a  coemployee  had  thrown  at  him.  'He  was  not  engaged  in  the 
horse  play,  but  was  a  victim  of  it.  He  was  compensated.  The  court 
said: 

^The  dalmanf 8  presence  In  a  factory  in  association  with  other  workmen 
Inyolved  expoflurc  to  the  risk  of  injury  from  the  careless  acts  of  those  ahout 
him.  He  was  brought  by  the  conditions  of  his  work  'within  the  zone  of  spe- 
cial danger.'  Thorn  v.  Sinclair,  [1917]  A.  O.  127,  142.  Whatever  men  and 
boys  will  do,  when  gathered  together  in  such  surroundings,  at  all  events  if  it 
is  somefhing  reasonably  to  be  expected,  was  one  of  t&e  perils  of  his  service. 
We  think,  with  Kalisch,  J.,  in  Hulley  v.  Moosbrugger,  87  N.  J.  Law,  103,  93 
Atl.  79,  that  it  was  'but  natural  to  expect  them  to  deport  themselves  as  young 
men  and  boys,  replete  with  the  activities  of  life  and  health.  For  workmen 
of  that  age,  or  even  of  maturer  years,  to  indulge  in  a  moment's  diversion  from 
work  to  Joke  with  or  play  a  prank  upon  a  fellow  workman,  is  a  matter  of  com- 
mon knowledge  to  every  one  who  employs  labor.'    The  claimant  was  injured. 
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not  merely  while  he  was  In  a  foctory,  bnt  because  he  was  in  a  fttctoTy,  in 
tonch  with  associations  and  conditions  insepamble  from  factory  life.  The  risks 
of  such  associations  and  conditions  were  risks  of  the  employment.*' 

[6]  Second  group  45,  therefore,  of  hazardous  employments,  must 
stand  upon  the  hazards  arising. from  the  number  of  workers,  and  not 
from  the  nature  of  the  business  itself.  When  we  know  the  fact  and 
purpose  of  an  act,  we  pretty  well  understand  the  legislative  intent.  The 
statute  classifies  as  hazardous  "all  other  employments  not  hereinbefore 
enumerated  *  *  *  jn  which  there  are  engaged  or  employed  four  or 
more  workmen  or  operatives  regularly."  The  hazard  being  declared 
solely  on  account  of  the  number  of  persons,  we  are  enabled  to  determine 
more  easily  what  the  words  "workmen  or  operatives"  mean.  I  cannot 
agree  with  the  prevailing  opinion  that  this  group  does  not  apply  to  clerks 
or  professional  workers.  If  the  hazard  comes  from  the  number,  does  it 
make  any  difference  whether  the  persons  are  clerks  or  common  laborers ; 
whether  they  are  professional  men  or  artisans?  The  word  "workmen" 
has  a  broad  scope.    The  Century  Dictionary  treats  it  as  meaning  "in 

reral  one  who  works  in  any  department  of  physical  or  mental  labor." 
ive  attempt  to  subdivide  the  classification,  and  apply  it  to  some 
employees,  and  exclude  others,  we  then  abandon  the  Aeory  that  the 
number  employed  creates  the  hazard,  and,  in  my  judgment,  destroy 
the  statute.  Treating  it,  however,  as  relating  to  employments  which  en- 
gage four  or  more  employees  of  any  kind,  Sie  provision  seems  reason- 
able and  valid.  If  a  classification  be  made  on  account  of  the  number 
of  employees,  it  is  for  the  Legislature,  and  not  the  court,  to  determine 
what  the  number  shall  be. 
I  favor  an  affirmance. 

COCHRANE  and  HENRY  T.  KELLOGG,  JJ.,  dissent. 

(113  Misc.  Rep.  437) 

NEYINS  V.  FBIEDAUER  et  al 

(Supreme  €k>urt,  Special  Term,  Kings  Ck>anty.    August  9,  1920.) 

1.  Towns  ^=»35  (2)  — Conveyancfe  held  vcdd  aa  to  land  not  described  in  notice  at 

election  to  convey. 

Town's  conveyance  of  lot,  including  lands  under  water  adjacent  to  and 
in  front  of  upland,  pursuant  to  election  of  electors  to  convey  lot  described 
in  notice  of  election  as  lot  shown  by  map  to  be  bounded  by  the  high- 
water  line,  held  invalid  in  so  far  as  it  conveyed  land  below  high-water 
line ;  a  town,  under  Laws  1883,  c.  458,  haying  no  right  to  conTey  land  not 
described  in  the  notice. 

2.  Towns  ^=»35  (2) —Conveyance  to  bigb-water  line  did  not  vest  title  In  land 

under  water  by  implication. 

Town's  conveyance  of  land  to  high-water  line  did  not  vest  in  grantee 
by  implication  title  to  the  land  under  water. 

3.  Navigable  wstets  ^=»37(4) — Onmt  bounded  by  sea  gives  title  only  to  high- 

watermark. 

Nothing  passes  by  implication  in  a  grant  by  a  sovereign  beyond  what 
is  essential  to  the  enjoyment  of  the  thing  granted,  and  patents  and  grants 
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bounded  upon  or  l^  sea  or  naylgable  waters,  where  the  tide  ebbs  and 
flows,  conyey  title  only  to  the  high-water  mark. 

4.  NavlgaUe  waters  <^»39(2,3)»  44(3)— Bights  of  riparian  owner  stated. 

Riparian  owner  of  land  to  high-water  line  is  entitled  to  the  right  of 
access,  the  right  of  accretion,  the  right  to  the  reasonable  use  of  the  water 
for  all  legitimate  purposes,  and  the  right  to  haye  the  shores  of  her  land 
washed  by  the  adjacent  waters. 
6.  Eminent  dWnaIn  ^=»319— Riparian  riglita  of  upland  owner  not  affected  by 
opening  of  street. 

Riparian  rights  of  upland  owner  were  not  affected  by  the  opening  of  a 
street  separating  her  land  from  water,  since  the  fee  title  in  land  used  as 
street  remained  in  the  upland  owner ;  the  city  acquiring  only  a  highway 
easement  therein. 

6.  Bmteent  domain  ^s»84-— Riparian  tigiits  cannot  be  taken  from  uplaxid 

owner,  CKcept  by  consent  or  proper  compensation. 

Riparian  rights  are  Incident  to  the  ownership  of  the  upland,  and  are 
property  rights,  which  cannot  be  taken,  except  by  consent  or  proper 
compensation. 

7.  Narigable  waters  ^»44(2)-— Land  filled  in  by  dty  on  Its  land  under  water 

witiboot  eonscDi  of  upland  owner  regarded  as  accretion  to  upland. 

If  city  filled  in  its  land  under  water  without  obtaining  consent  of  upland 
owner,  the  land  so  filled  in  would  be  regarded  as  an  accretion,  and  the 
fee  title  would,  by  reason  of  the  wrongful  act,  pass  to  the  upland  owner. 

8.  Navigable  waters  ^=>43(4) — Riparian  owner  of  upland  held  entitled  to  en- 

Join  erection  of  buildings  on  land  formed  by  fiUfaig  and  accretion. 

Where  land  under  water  in  front  of  premises  of  upland  owner  was  for 
some  distance  filled  in  largely  by  the  United  States  goyemment  and  partly 
through  natural  causes,  and  where  city  owning  land  under  water  consent-  • 
ed  to  the  filling  in  of  the  land,  and  ratified  the  act  of  the  government  in 
so  doing,  without  upland  owner  having  consented  thereto,  the  upland 
owner  was  entitled  to  have  erection  of  buildings  on  fllled-in  lands,  which 
would  have  interfered  with  her  right  of  ingress  and  egress  to  and  from 
the  waters,  restrained. 

9.  Navigable  waters  <&='44  (3)  — Title  to  land  filled  in  without  consent  of  up- 

land owner  held  to  go  to  upland  owner. 

Where  land  under  water  was  filled  in  for  some  distance  largely  by  the 
United  States  government  and  partly  by  natural  causes,  with  no  way  of 
measuring  amount  of  accretion  by  natural  causes,  and  where  city  owner 
of  land  under  water  ratified  the  act  of  the  United  States  government  in 
filling  in  land,  owner  of  upland,  who  did  not  consent  to  filling  in,  and 
whose  riparian  rights  would  be  interfered  with  by  ownership  of  fllled-ln 
land  by  others,  will  be  given  title  thereto. 

Action  by  Ellen  Nevins  against  Gus  Friedauer  and  others.  Judg- 
ment for  plaintiff. 

CuUen  and  Dykman,  of  Brooklyn  (William  N.  Dykman,  of  Brook- 
lyn, of  counsel),  for  plaintiff. 

John  P.  O'Brien,  of  New  York  City  (Charles  J.  Nehrbas,  of  New 
York  City,  of  counsel),  for  defendants. 

CALLAGHAN,  J.  There  is  no  question  but  that  the  town  of 
Gravesend  owned  and  had  the  right  to  convey  the  fee  title  of  the 
lands  under  water  in  Gravesend  Bay  to  John  Tracey,  one  of  the 
plaintiff's  predecessors  m  title.  Somerville  v.  City  of  New  York,  78 
Misc.  Rep.  203,  137  N.  Y.  Supp.  919.  The  question  is:  Did  the  town 
make  such  a  conveyance? 

^9F0f  other  cases  see  same  topic  ft  KBT>NUMBBB  la  aU  Ke^-Nunybered  DIgesU  ft  Indexes 


Digitized  by 


Google 


896  184  KBW  TOBK  SUPPLEMENT  (Sup.  Ct 

The  statute  (chapter  458  of  the  Laws  of  1883)  provided  a  method 
for  the  sale  of  lands  owned  by  the  town  of  Gravesend.  To  comply 
with  that  statute  a  notice  was  required  to  be  given  of  a  town  meet- 
ing, whereat  the  electors  of  the  town  could  vote  on  a  proposition 
to  sell.  A  notice  was  duly  published,  which  described  the  property 
in  question  to  be  sold  as  "old  lot  44."  The  lot  number  had  refer- 
ence to  a  lot  shown  on  the  Kowalski  map,  which  had  been  duly  filed. 
That  map  showed  the  northerly  boundary  line  of  the  land  as  run- 
ning along  the  high-water  line  of  Gravesend  Bay.  The  proposition  to 
purchase  the  lot  was  duly  accepted  by  a  vote  of  the  electors  at  the 
town  meeting.  Thereafter  the  trustees  of  the  town  gave  a  deed  by 
which  the  property  was  described  by  metes  and  bounds,  the  northerly 
boundary  line  being  described  as  "thence  west  along  said  bay,"  etc., 
and  attempted  to  convey  to  the  grantee  all  the  lands  under  water 
adjacent  to  and  in  front  of  the  upland. 

The  statute  provided  that  the  trustees  of  the  town  should  not  have 
power  to  sell  or  give  title  to  any  lands  of  the  town,  but  that  they 
might  receive  any  proposition  in  writing  for  the  purchase  or  release 
of  the  title  or  claim  of  the  town  and  consider  the  same;  that,  if 
they  considered  it  for  the  best  interest  of  the  towxi  to  accept  the 
proposition,  they  should  publish  a  notice  as  therein  prescribed,  "stat- 
ing plainly  and  fully  the  proposition  or  propositions  they  had  re- 
ceived,"  and  calling  a  town  meeting  to  accept  or  reject  such  proposi- 
tion. It  further  provided  that  the  voting  should  be  by  ballot,  which, 
among  other  requirements,  should  contain  on  one  side  thereof  "a 
distinct  and  sufficient  designation  of  the  lot  by  its  map  number  or 
otherwise." 

[1]  Were  the  notice  for  the  town  meeting  and  the  proposition 
submitted  to  the  voters  sufficient  to  apprise  the  electors  of  the  town 
of  Gravesend  that  they  were  voting  upon  a  proposition  to  sell  the 
land  under  water?  Concededly  the  lot  as  shown  on  the  map  did  not 
extend  below  mean  high  water.  It  is  to  be  presumed  that  the  elec- 
tors had  knowledge  of  that  fact,  and  that  upon  voting  in  favor  of  the 
proposition  to  sell  they  had  in  mind  only  the  sale  of  the  property  shown 
on  the  map  as  lot  44.  It  may  be  that  th^y  would  not  have  consented  to 
the  sale  of  the  land  under  water,  having  in  mind  that  it  should  be  kept 
for  the  benefit  of  all  the  people.  At  any  rate  it  was  the  purpose  of  the 
statute  that  notice  should  be  given  to  the  electors  of  the  propositions 
received  by  the  trustees  for  the  sale  or  release  of  the  town's  proper- 
ty, and  an  adherence  to  the  terms  of  the  statute  was  necessary  to 
give  title.  The  trustees,  in  giving  the  deed,  were  mere  agents  per- 
forming an  administrative  act.  The  real  owners  or  the  principals  were 
the  voters  of  the  town.  They  alon^  had  power  to  sell  the  town's  land. 
The  trustees  might  as  well  have  included  in  the  deed  any  other  par- 
cel or  strip  of  land.  They  had  just  as  much  authority  to  convey  any 
other  lot  as  they  had  to  convey  the  land  under  water.  The  colonial 
patents  show  that  the  town  owned  all  the  land  imder  Gravesend 
Bay.  It  cannot  be  seriously  urged  that  the  land  under  water  in- 
cluded a  strip  across  the  bay,  yet  the  deed  purports  on  its  face  to 
convey  all  the  lands  under  water  adjacent  to  the  upland  specifically 
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described.  The  offer  to  purchase  did  not  include  lands  under  water, 
and  there  was  no  consideration  for  the  transfer  of  such  land. 

[2,8]  But  plaintiff  contends  that,  in  any  event,  as  title  to  the 
lands  under  water  was  vested  in  her  predecessors  in  title  by  reason 
of  the  sale  of  the  upland,  title  to  the  land  under  water  passed  by 
implication.  The  rule  is,  however,  that  nothing  passes  by  impli- 
cation in  a  grant  by  a  sovereign  beyond  what  is  essential  to  the  en- 
joyment of  the  thing  granted.  Therefore  patents  and  grants  bounded 
upon  or  by  sea  or  navigable  waters  where  the  tide  ebbs  and  flows 
convey  title  only  to  the  high-water  mark.  Langdon  v.  Mayor,  93 
N.  Y.  129,  144;  Gould  v.  Hudson  River  R.  R.,  6  N.  Y.  522;  Mat- 
ter of  City  of  New  York,  212  N.  Y.  325,  106  N.  E.  102.  The  rule  is 
slightly  different,  however,  where  the  individual  owning  both  sides 
of  a  navigable  stream  indicates  by  a  devise  an  intention  to  convey 
the  land  under  water  (Smith  v.  Bartlett,  180  N.  Y.  360,  73  N.  E. 
63)  ;  or  where  the  grantor  of  the  upland,  having  a  grant  from  the 
state  to  the  lands  under  water  adjacent  to  the  uplands  conveyed, 
fails  to  include  his  rights  to  lands  under  water  (Archibald  v.  N.  Y. 
C.  &  H.  R.  R.,  157  N.  Y.  574,  52  N.  E.  567). 

[4,6]  The. plaintiff,  however,  is  not  to  be  denied  relief.  She  is 
a  riparian  owner  and  entitled  to  all  benefits  as  such.  She  had  the 
right  of  access,  the  right  of  accretion,  the  right  to  the  reasonable  use 
of  the  waters  for  all  legitimate  purposes,  and  the  right  to  have  the 
shores  of  her  land  washed  by  the  adjacent  waters.  These  rights 
were  not  affected  by  the  opening  of  Neptune  avenue,  as  the  fee 
title  in  that  street  remained  in  the  upland  owner.  The  city  acquired 
only  a  highway  easement  in  the  property.  Johnson  v.  Grenell,  188 
N,  Y.  407,  81  N.  E.  161,  13  L.  R.  A.  (N.  S.)  551 ;  Robins  Dry  Dock 
&  Repair  Co.  v.  City  of  New  York,  155  App.  Div.  258,  140  N. 
Y.  Supp.  96,  affirmed  213  N.  Y.  631,  107  N.  E.  1085. 

[8,7]  The  riparian  rights  are  an  incident  to  the  ownership  of 
the  upland;  i.  e.,  property  rights  which  cannot  be  taken,  except  by 
consent  or  proper  compensation.  This  plaintiff  finds  herself  deprived 
of  her  rights  as  riparian  owner.  She  has  been  changed  from  a  lit- 
toral to  an  inland  owner.  The  land  under  water  in  front  of  her 
premises  has  for  some  distance  been  filled  in,  largely  by  the  United 
States  government,  and  partly  through  natural  causes.  There  is  no 
way  of  telling  just  how  much  of  the  fill  was  placed  there  by  the 
government,  or  how  much  through  natural  causes.  So  much  as  comes 
by  natural  causes  in  the  usual  course  is  the  accretion,  which  goes  to 
plaintiff  and  is  one  of  the  property  rights  which  she  has  as  a  ripar- 
ian owner.  The  act  of  the  government  in  filling  in  the  land  under 
water  was  without  plaintiff's  consent  and  presumably  against  her 
will.  She  has  not  ratified  the  act.  She  has  protested,  by  bringing 
this  action,  against  the  occupancy  by  •the  city  of  New  York  or 
its  licensees  of  the  fiUed-in  land. 

The  city  apparently  is  content  with  the  situation.     It  has  found 

land  formerly  under  water  partly  filled  by  an  agency  over  which 

it  had  no  control.    It  has  not  protested  against  that  act,  or  demanded 

compensation  for  damage,  if  any,  it  has  suffered.     It  has  ratified, 
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approved,  and  confirmed  the  act  of  the  government,  and  has  taken 
possession  of  the  filled-in  land,  and  exercised  acts  of  ownership 
thereof  to  the  great  detriment  of  the  plaintiff.  The  city  has  a  right 
to  proceed  against  the  government  for  damages  caused  by  the  fill- 
ing in  on  its  land,  if  any  damage  has  been  suffered.  Instead  of  taking 
that  course,  it  has  elected  to  ratify  the  act  of  the  government  and 
to  utilize  the  land  for  its  own  benefit.  Concededly,  if  the  city  had 
filled  in  the  land  in  question,  such  land  would  have  been  regarded 
as  an  accretion,  and  fee  title  would,  by  reason  of  the  wrongful  act, 
have  passed  to  the  upland  owner.  Steers  v.  City  of  Brooklyn,  101 
N.  Y.  51,  4  N.  E.  7.  There  can  be  no  difference  in  principle  between 
the  doing  of  a  wrongful  act  and  the  ratification  of  such  an  act  when 
done  by  another. 

[8,  9]  The  plaintiff  here  seeks  equitable  relief.  She  asks  that  her 
riparian  rights  be  preserved,  and  that  the  defendants  be  restrained 
.from  erecting  buildings  upon  the  filled-in  lands,  thus  enabling  her 
to  exercise  the  right  of  ingress  and  egress  to  and  from  the  waters 
of  Gravesend  Bay.  She  is  clearly  entitled  to  that  relief.  Tiffany 
V.  Town  of  Oyster  Bay,  192  App.  Div.  .126,  182  N.  Y.  Supp.. 
738.  The  situation,  therefore,  is  that,  if  the  title  to.  the  filled-in 
lands  is  to  be  adjudged  in  the  city,  it  cannot  enjoy  the  benefits  to 
the  land  in  question,  and  the  upland  owner  is  not  only  deprived 
of  the  riparian  rights,  but  is  denied  the  use  of  a  strip  of  land  which 
will  be  of  little  or  no  use  to  the  owner  of  the  land  formerly  under 
water.  Besides  the  right  to  the  natural  accretion,  concededly  the 
property  of  the  plaintiff  will  be  denied  her.  It  cannot  be  deter- 
mined precisely  how  much  of  the  filled-in  lands  resulted  from  the 
fill  by  the  government  and  how  much  from  natural  causes. 

It  follows,  therefore,  that  a  judgment  should  be  entered  herein, 
restraining  the  erection  of  the  buildings  upon  the  premises,  and 
commanding  the  removal  of  materials  placed  there  for  that  purpose, 
and  adjudging  that  the  title  to  the  upland  to  mean  high  water,  as 
it  existed  in  1920,  is  vested  in  plaintiff,  and  that  the  land  below 
mean  high  water  is  owned  by  the  city  of  New  York  in  fee. 


METROPOLITAN  LIFE  INS.  CO.  v.  TRILLING  et  aL 

(Supreme  Court,  Appellate  Diyislon,  First  Department.    December  8,  1920.) 

Insurance  <@=»143  (8) —Reforming  policy  to  state  real  age  of  insured  not  pre- 
cluded by  statute  f  orbiddii^  suit  on  misrepresentatioiis  in  applieatton  not 
attached  to  i>oli^. 

Although  application  stating  insured's  age  was  not  attached  to  the 
policy,  reforming  the  policy  to  state  insured's  real  age  was  not  precluded 
by  Insurance  Law,  §  58,  requiring  Insurance  policies  to  contain  the  en- 
tire contract,  where  the  ];>olicy  itself  contained  a  statement  of  insured's  ^ 
age. 
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Submission  of  controversy  between  the  Metropolitan  Life  Insurance 
;  Company  and  Solomon  Trilling  and  the  Independent  Solomon  Benevo- 
lent Association,  submitted  on  the  agreed  statement  of  facts.  Judg- 
ment for  plaintiff. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Edward  M.  &  Paul  Grout,  of  New  York  City  (Paul  Grout,  of  New 
York  City,  of  counsel,  and  Gardiner  Conroy,  of  New  York  City,  on  the 
brief),  for  plaintiff. 

Samuel  I.  Frankenstem,  of  New  York  City,  for  defendants. 

DOWLING,  J.  This  is  a  controversy  submitted  upon  an  agreed  state- 
ment of  facts,  in  accordance  with  section  1279  of  the  Code  of  Civil 
Procedure.  From  this  agreed  statement  of  facts  it  appears  that  on 
September  19,  1912,  the  plaintiff  issued  a  policy  of  life  insurance  on 
the  life  of  the  defendant  Solomon  Trilling  for  the  sum  of  $^^^  pavable 
to  the  defendant  the  Independent  Solomon  Benevolent  Association  upon 
the  death  of  the  defendant  Trilling.  This  policy  provides  for  the 
monthly  payment  of  the  premium  of  $2.58,  and  recites  that  it  is  issued 
in  consideration  of  the  payment  of  such  premiums  and  of  the  applica- 
tion for  the  policy,  and  that  a  copy  of  the  application  is  attached  to  and 
made  a  part  of  the  policy. 

As  a  matter  of  fact  no  application  was  attached  to  or  made  a  part  of 
the  policy,  although  two  applications  were  made  for  the  issuance  of 
said  policy,  in  each  of  which  the  insured  is  said  to  be  56jsars  of  age! 
at  the  time  such  application  was  made.  The  first  of  these  is  a  general 
application  by  the  defendant  the  Independent  Solomon  Benevolent  As- 
sociation for  policies  upon  the  lives  of  several  of  its  members,  includ- 
ing Solomon  Trilling,  bearing  date  September  19,  1912,  the  same  as  the 
policy.  The  second  is  an  individual  application  made  by  the  defendant 
Trilling  for  the  particular  policy  issued  upon  his  life  and  bears  date 
October  10, 1910.   The  policy  contains  on  its  face  the  following : 

"Ordinary  life.  Intermediate  Class.  Age  56.  i^moont  $500.  1/12  Annual 
Prenaium  $2.58" 

— ^and  further  provides  that: 

"If  the  age  of  the  Insured  has  been  misstated,  the  amount  payable  there- 1 
under  shaU  be  such  as  the  premium  paid  would  have  purchased  at  the  correct! 
age." 

It  is  agreed  that,  when  the  policy  was  issued  and  the  applications  de- 
livered to  the  plaintiff,  the  age  of  the  defendant  Solomon  Trilling  was 
not  56  years,  but  he  was  in  fact  58  years  old;  that  the  amount  of  pre-  ( 
mium  to  be  paid  and  the  amount  of  insurance  to  be  paid  by  the  plaintiff 
under  the  terms  of  said  policy  were  to  be  fixed  and  determined  by  the 
plaintiff  upon  the  true  age  of  the  defendant  Solomon  Trilling;  that  if 
the  plaintiff  had  known  the  true  age  of  the  defendant  Solomon  Trill- 
ing, when  the  amount  of  the  premium  was  fixed  and  the  policy  issued 
by  it,  the  premium  would  have  been  fixed  at  the  sum  of  $2.84  monthly, 
instead  of  $2.58  monthly,  or  the  amount  to  be  paid  under  said  policy 
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upon  the  death  of  said  Solomon  Trilling  would  have  been  fixed  at 
$455.17,  instead  of  $500.  It  is  agreed  that  the  amount  of  the  premium 
to  be  paid  for  said  insurance  and  the  amount  to  be  paid  by  the  plain- 
tiff under  said  policy  as  expressed  in  said  policy  resulted  from  the 
mutual  mistake  of  the  parties  hereto. 

The  plaintiff  had  no  knowledge  of  the  true  age  of  the  defendant 
Solomon  Trilling  until  recently,  and  then  duly  requested  the  defendants 
to  reform  the  said  policy,  so  as  to  express  the  said  agreement  of  the 
parties,  which  request  the  defendants  refused.  The  true  age  of  the 
defendant  Solomon  Trilling  being  58  years,  the  said  defendants  are 
now,  and  have  been  since  the  issuance  of  said  policy,  receiving  insur- 
ance for  the  sum  of  $500  at  a  lower  premium  than  that  paid  by  any 
other  person  of  the  age  of  58  years. 

Plaintiff  has  no  adequate  remedy  at  law.  The  plaintiff  asks  judg- 
ment that:  (1)  The  true  age  of  the  defendant  Solomon  Trilling  be 
inserted  in  the  policy.  (2)  The  amount  payable  by  the  plaintiff  thereun- 
der upon  the  death  of  the  said  Solomon  Trilling  be  changed  from 
$500  to  $455.17.  (3)  The  table  of  guaranteed  loan  values  and  sur- 
render options  shall  state  the  amounts  applicable  to  a  policy  issued  to 
a  person  58  years  of  age. 

Under  the  ordinary  rules  of  equity,  there  could  be  no  doubt  that  the 
facts  agreed  on  would  afford  a  ground  for  reformation  of  the  policy, 
as  they  would  for  the  reformation  of  any  writing  which,  by  reason  of 
a  mutual  mistake,  did  not  set  forth  the  actual  agreement  of  the  parties 
thereto.  But  the  defendant  claims  that  the  public  policy  of  this  state 
as  expressed  by  legislative  mandate  forbids  a  life  insurance  company 
from  maintaining  any  action  or  interposing  any  defense  to  a  policy 
of  life  insurance  issued  by  it  based  upon  misstatements  in  the  ap- 
plicatipn  therefor,  unless  such  application  is  indorsed  upon  or  attached 
to  the  policy  when  issued.  This  contention  is  based  on  section  58  of 
the  Insurance  Law,  reading  as  follows : 

"Every  policy  of  insurance  issued  or  delivered  within  the  state  on  or  after 
the  first  day  of  January,  nineteen  hundred  and  seven,  by  any  life  insurance 
corporation  doing  business  within  the  state  shall  contain  the  entire  contract 
between  the  parties  and  nothing  shall  be  incoriwrated  therein  by  reference  to 
any  constitution,  by-laws,  rules,  application  or  other  writings  unless  the  same 
are  indorsed  upon  or  attached  to  the  policy  when  issued ;  and  all  statements 
purporting  to  be  made  by  the  insured  shall  in  the  absence  of  fraud  be  deemed 
representations  and  not  warranties.  Any  waiver  of  the  provisions  of  this 
section  shall  be  void." 

As  neither  of  the  applications  for  the  policy  in  question  was  attached 
to,  or  indorsed  upon,  the  policy,  defendant  claims  that  nothing  contain- 
ed in  them  can  be  used  as  a  basis  for  any  reformation  of  tibe  policy. 
In  Archer  v.  Equitable  Life  Assurance  Society,  218  N.  Y.  18,  112  N. 
E.  433,  the  Court  of  Appeals  construed  this  section  of  the  Insurance 
Law.  It  reviewed  the  purpose  and  intent  of  the  Legislature,  and  de- 
clared the  following  conditions  to  have  existed  at  the  time  of  the 
adoption  of  the  statute  and  which  it  was  plainly  intended  to  remove: 
( 1 )  The  contract  might,  by  a  stipulation  or  reference  within  it,  make 
a  part  of  itself  instruments,  stipulations,  statements,  and  agreements 
by  the  insured  which  the  policy  did  not  contain ;  (2)  the  statements  of 
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the  insured,  which  were  made  a  part  of  the  contract  by  reference,  in- 
dorsement, or  otherwise,  or  declared  or  agreed  by  the  insured  to  be 
true,  were  warranties;  (3)  the  warranties  ayid  representations  made  by 
the  assured  were  frequently  retained  continuously  and  exclusively  by 
the  insurer,  the  insured  persons  neither  having  nor  receiving  copies, 
as  the  result  of  which  they  had  no  opportunity  to  examine  and  cor- 
rect errors  arising  through  mistakes,  carelessness,  ignorance,  or  fraud, 
or  to  terminate  the  policy,  as  the  result  of  which  they  or  their  bene- 
ficiaries first  became  conscious  of  the  errors,  after  payment  of  the  pre- 
miums through  a  period  of  years,  when  they  were  alleged  by  the  in- 
surers, in  avoidance  of  the  obligation  to  pay  the  sums  insured.  The 
court  concluded  that  the  Legislature  intended  to  remove  all  these  con- 
ditions by  the  section  in  question.  In  interpreting  it  to  mean  that  "all 
the  statements  made  by  the  insured  are  shown  by  the  face  of  the  policy 
and  shall  in  the  absence  of  fraud  be  deemed  representations  and  not 
warranties,"  the  court  said  (218  N.  Y.  at  page  25,  112  N.  E.  at  page 
435): 

"The  conditions  which  inducejd  the  Legislature  to  require  that  aU  the 
stipulations  and  terms  of  the  contract  should  appear  within  the  poUcy  would 
naturally  have  induced  it  to  require  that  the  conditions  which  are  the 
basis  of  the  contract  and  upon  which  its  validity  depends  should  likewise 
appear  upon  the  face  of  the  policy.  The  evils  and  pitfalls  before  the  insured 
through  his  ignorance  and  the  inaccessibility  of  terms  of  contract  are,  in  part 
at  least,  those  which  are  before  him  through  his  ignorance  and  the  inaccessi- 
bility of  the  representations  made  by  him." 

That  was  an  action  brought  by  the  beneficiary  of  the  deceased  in- 
sured, and  the  insurer  sought  to  defend  upon  the  ground  that  the  in- 
sured had  intentionally  deceived  it  by  false  representations  as  to  facts 
which  would  enter  into  its  estimate  of  the  risk  assumed  by  effecting 
the  insurance.  These  representations  were  not  contained  in  the  policy, 
either  directly  or  by  reference,  and  the  defense  was  held  insufficient. 

But  in  the  case  at  bar  the  policy  contained  upon  its  face  the  represen- 
tation made  in  the  application  and  upon  which  plaintiff  relied  in  issuing 
the  policy.  As  has  been  said,  the  original  application  for  the  policy  was 
made  by  the  defendant  association  on  September  19,  1917.  It  is  a 
short  document,  and  recites  that  the  association  applied  to  plaintiff  for 
insurance  upon  each  of  its  members  alive  and  in  good  standing  "as 
set  forth  in  the  list  attached  hereto,  which  gives  the  name  and  date 
of  both,  as  recorded  in  the  register  of  said  society  on  the  date  thereof" ; 
the  policy  to  take  effect  on  the  payment  of  the  initial  premium,  and  the 
society  to  be  the  beneficiary  in  each  policy.  Printed  on  the  same  sheet, 
below  the  signatures  of  the  officers  of  the  association,  was  the  schedule 
of  monthly  premiums  for  $500  of  insurance  at  the  various  ages.  In 
the  list  attached  appeared  the  following,  among  others: 

"Solomon  TrilUng..  Date  of  birth:  June  14.  Age:  56.  Premium  payable; 
$2.58.    Annual  premium :   $29.24." 

The  important  representation  was  as  to  Trilling's  age,  upon  which 
basis  the  premium  payable  was  determined.  Upon  this  the  policy  was 
issued,  and  that  contains,  plainfy  stamped  and  written  upon  its  face, 
the  language  hereinbefore  quoted,  including  "age :  56."    When  defend- 
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ant  Trilling  filed  his  further  application,  it  consisted  only  of  a  statement 
as  to  the  place  and  date  of  his  birth,  and  that  his  age  at  his  Nearest 
birthday  was  56,  together  with  a  certificate  by  the  secretary  that  he 
was  a  member  in  good  standing  of  the  defendant  association. 

Upon  these  facts  I  am  of  tfie  opinion  that  the  requirements  of  sec- 
tion 58  of  the  Insurance  Law  (Consol.  Laws,  c.  28)  have  been  com- 
plied with ;  that  the  representation  as  to  the  age  of  Trilling,  as  set  forth 
in  both  applications,  properly  appears  upon  5ie  face  of  the  policy  and 
thus  answers  all  the  requirements  of  law,  and  advised  the  beneficiary 
and  the  insured  alike  of  the  nature  of  the  representations  and  the  age 
at  which  he  was  being  insured,  as  well  as  of  the  premium  based  upon 
that  age.  As  that  age  was  concededly  incorrect,  the  mutual  mistake  of 
the  parties  resulted  in  the  issuance  of  a  policy  of  insurance,  whereby 
Trilling  was  insured  at  a  less  premiurifthan  charged  others  of  his  ac- 
tual age  for  similar  insurance,  thus  effecting  a  discrimination  in  his 
favor,  in  violation  of  section  89  of  the  Insurance  Law.  The  mistake 
being  mutual,  the  representation  as  to  which  it  arose  appearing  on  the 
face  of  the  policy  itself,  and  the  contract  of  insurance  providing  the 
method  of  the  fair  and  honest  adjustment  of  the  rights  of  the  parties, 
plaintiff  is  entitled  to  the  reformation  of  the  policy. 

Judgment  is  therefore  directed  for  plaintiff,  as  demanded  in  the  sub- 
mission, without  costs.    All  concur. 


GELBI^IAN  V.  GELBMAN. 

(Supreme  Court,  AppeUate  Diyision,  First  Department.    December  3,  1920.) 

Divorce  ^=>129(5) — Finding  against  commission  of  adultery  by  husband  witli 
mother-iD-Iaw  field  not  supported. 

In  a  wife's  suit  for  her  husband's  adultery  with  his  mother-in-law,  it 
was  error  for  the  trial  court  afflrm.atlvely  to  find  as  a  fact  that  defendant 
husband  did  not  commit  the  adultery  as  charffod.  merely  on  the  ground  of 
the  Inherent  improbability  of  the  situation  disclosed  In  the  testimony  as 
to  the  claimed  fact,  given  by  the  son  of  the  claimed  adulteress,  the  hus- 
band and  the  mother  not  denying  the  adultery. 

Dowling,  J.,  dissenting.  , 

Appeal  from  Trial  Term,  New  York  County. 

Action  fpr  divorce  by  Lillian  B.  Gelbman  against  Philip  Gelbman. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Wolf  &  Falk,  of  New  York  City  (Alexander  Wolf,  of  New  York 
City,   of   counsel),   for   appellant. 

Maximillian  L.   Blek,  of   Brooklyn,  for  respondent, 

CLARKE,  P.  J.  This  is  an  action  brought  by  a  wife  against  her 
husband  for  absolute  divorce  upon  the  ground  of  adultery.  The 
complaint  alleges  that  the  act  was  committed  with  one  Sarah  Silver. 

^=::»For  other  cases  see  same  topic  A  KBT-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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The  defendant  interposed  a  general  denial  in  an  unveriHed  answer. 
The  alleged  corespondent  did  not  appear  or  answer.  Upon  the  trial 
the  brother  of  the  plaintiff  testified  that  at  the  time  set  forth  in  the 
complaint  he  resided  at  the  house  indicated  with  his  sister,  the 
plaintiff,  her  son,  her  husband  and  his  mother,  who  was  the  co- 
respondent, and  gave  direct  testimony  which,  if  believed,  established 
the  cause  of  action  sued  upon,  namely,  adultery  committed  by  his 
brother-in-law,  the  defendant,  with  his  mother-in-law,  the  mother 
of  the  witness.  He  further  testified  that  he  had  not  told  the  plain- 
tiff of  what  he  had  seen  "until  lately." 

The  learned  trial  judge  at  the  dose  of  the  plaintiff's  case  granted 
defendant's  motion  to  dismiss  the  complaint,  saying: 

"This  Is  the  most  shocking  situation  that  has  ever  confronted  me,  or  any- 
thing I  have  heard  or  read  of.  I  will  dismiss  the  complaint,  on  the  ground 
that  the  testimony  Is  so  inherently  improbable  as' to  be  beyond  belief." 

Thereafter  he  signed  a  decision  in  which  he  found  as  a  fact,  with- 
out any  evidence  in  support  thereof,  that  "the  defendant  did  not  com- 
mit adultery  as  charged  in  the  complaint,"  and  as  conclusions  of  law : 
(1)  That  the  testimony  offered  to  support  the  allegat;ion  of  adultery 
during  the  months  of  June,  July,  and  August,  1915,  as  set  forth  in  the 
complaint,  is  so  inherently  improbable  as  to  be  beyond  belief.  (2) 
That  upon  the  evidence  the  plaintiff  has  failed  to  prove  facts  suffi- 
cient to  make  out  a  prima  facie  case  for  absolute  divorce.  (3)  That 
the  defendant  is  entitled  to  judgment  dismissing  the  complaint,  without 
costs." 

We  sympathize  with  the  indignation  expressed,  and  understand 
the  shock  to  the  court's  sensibilities  caused  by  such  evidence  given 
by  a  son  against  his  mother.  We  do  not  agree,  however,  in  view  of 
the  frailties  and  viciousness  of  mankind,  that  such  conduct  is  im- 
possible, or  that  evidence  thereof  is  so  inherently  improbable  as  to 
be  beyond  belief.  There  was  no  denial  under  oath  by  either  defendant 
or  corespondent  It  was  error  to  affirmatively  find  as  a  fact  that 
the  defendant  did  not  commit  the  adultery  as  charged  in  the  com- 
plaint 

We  think  the  motion  made  at  the  close  of  the  plaintiff's  case 
should  have  been  denied,  and  the  defendant  put  to  his  proof.  The 
findings  and  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event 

SMITH,  PAGE,  and  GREENBAUM,  JJ.,  concur. 

DOWLING,  J.,  dissents. 
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MEMORANDUM  DECISIONS 


Phillips  ABBOTT,  respondent,  y.  Barnest  B. 
SI^IITH,  appellant,  and  M.  Douglas  Flattery, 
defendant,  (^upreme  Court,  Appellate  Divi- 
siouj  Second  Department.  November  12,  1920.) 
Motion  denied,  without  costs, 


Taufik  ABRAHAM  et  al.,  Bespts.,  v.  NOBD 
DEUTSCHE  INSURANCE  CO.  OF  HAM- 
BURG, GERMANY,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 26,  1920.)  Judgment  and  order  alnrmed, 
with  costs.    No  opinion.    Order  filed. 


Thomas  J.  ACKERMAN.  appellant,  t.  Eleaz- 
er  CEDARj  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 12,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J., 
and  Putnam  and  Kelly,  Jj.,  concur.  MUls  and 
Rich,  JJ.,  dissent. 


Anna  ADDUCCI,  Respt.,  v.  Charles  SEIF- 
FERT,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  5^  1920.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Vincenzo  AJELLO  ▼.  Wflliam  J.  OT)ON- 
NELL  et  al.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  October  15,  1920.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs,  unless  appellants  comply  with  terms  of 
order.     Order  filed. 


ALFRED  UNIVERSITY,  Respondent,  v. 
FRACE  et  al..  Appellants.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Oc- 
tober 13,  19200  Action  by  Alfred  University 
against  W.  G.  Frace  and  others,  impleaded,  etc. 
No  opinion.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied,  with  $10  costs. 


Harry  L.  ALLEN,  as  Tustee  in  Bankruptcy, 
etc.,  applt.,  V.  W.  J.  BROWN,  respt.  (Su- 
preme Court,  Appellate'  Division,  Fourth  De- 
partment. October  6,  1920.)  Order  affirmed, 
without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankrutpcy, 
etc.,  applt.,  V.  Benjamin  H.  CAMPBELL,  respt. 

i Supreme    Court,    Appellate    Division,    Fourth 
department.    October  6,  1920.)     Order  affirm- 
ed, without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  BankraptJcyt 
etc.,  applt,  V.  Elizabeth  CANTY,  respt.  (Su- 
preme Court,  Appellate  Division,  ITourth  De- 
partment. October  6,  1920.)  Order  affirmed, 
without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt.,  V.  E.  O.  CLARK,  respt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  0, 1920.)  Order  affirmed,  without  costs. 
All  concur. 


Harry  li.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt.,  V.  T.  W.  CURRY,  respt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. October  6,  1920.)  Order  affirmed, 
without  costs.    All  concur. 


Harry  L.  AUiEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt.,  v.  F.  R.  DAVIDSON,  respt,  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. October  6,  1920.)  Order  affirmed, 
without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt.,  V.  L.  H.  DEALY,  respt  (Bupreme 
Court,  Appellate  Division,  Fourth  Department 
October  ($,  1920.)  Order  affirmed,  without 
costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt.  V.  Helen  DENNIS,  respt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment October  6,  1920.) 
without  costs.    All  concur. 


Order  affirmed. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  M.  DOOLITTLB,  respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. October  6,  1920.)  Order  affirmed, 
witlyout  cost6.    All  concur.  . 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  O.  R.  DRAICE,  respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. October  6,  1920.)  Order  affirmed, 
without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  L.  F.  EISENHARDT,  respt 
(Supreme  Court  Appellate  Division,  Fourth 
Department  October  6,  1920.)  Order  affirm- 
ed, without  costs.    All  concur. 
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Harry  Ll  ALLEN,  as  Trustee  in  Bankruptcy, 
etc^  applt.,  V.  A.  L.  FARNUM,  respt.  (SSupreme 
Court,  Appellate  Division,  Fourth  Department. 
October  tt,  1920.)  Order  affirmed,  without 
costs.     All  concur. 
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Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  Kobert  W.  LOCKWOOD,  Jr., 
respt.  (Supreme  Court,  Appellate-  Division, 
Fourth  Department.  October  6, 1920.)  Order 
affirmed,  without  coats.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  Charles  W.  FINK,  respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment October  6.  1920.)  Order  affirmed, 
without  costs.    All  ccmcur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt.,  V.  W.  H.  GARNS,  respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  tS,  1920.)  Order  affirmed,  without 
costs.    AU  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  James  P.  GLEASON,  respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. October  6,  1920.)  Order  affirmed, 
without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  L.  E.  HAYNES,  respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. October  6,  1920.)  Order  affirmed, 
without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  Charles  HOLBROOK,  respt. 
(Supreme  Court,  Appellate  Division.  Fourth 
Department  October  6,  1920.)  Order  affirm- 
ed, without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  y.  Jennie  B.  KEELER,  respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment October  6,  1920.)  Order  affirmed, 
without  coats.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  v.  Albert  LAKE,  respt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  6,  1920.)  Order  affirmed,  with  |10 
costs  and  disbursements.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  ▼.  Howard  W.  LOGUE,  respt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  October  6,  1920.)  Order  affirm- 
ed, without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  Robert  v.  LOCKWOOD,  respt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  October  6,  1920.)  Order  affirm- 
ed, without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  D.  M.  LYON,  respt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  0,  1920.)  Order  affirmed,  without 
costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt.,  V.  J.  F.  McRAE,  respt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  0,  1920.)  Order  affirmed,  without 
costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  Charles  MATHIAS,  respt  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment October  6,  1920.)  Order  affirmed,. 
)vithout  costs.    AU  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  C.  B.  MAGEE,  respt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  6,  1920.)  Order  affirmed,  without 
costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  James  W.  MONEGHAN,  respt. 
(Supreme  Court  Appellate  Division,  Fourth 
Department.  October  6,  1920.)  Order  affirm- 
ed, without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  In  Bankruptcyr 
etc.,  applt.,  V.  John  NESBIT,  respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  6,  1920.)  Order  affirmed,  without 
costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  J.  E.  NORTON,  respt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment October  6,  1920.)  Order  affirmed, 
without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  Anna  Oj^K.  respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  6,  1920.)  Order  affirmed,  without 
costs.     All  concur.  * 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  J.  W.  O'HERN,  respt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  6,  1920.)  Order  affirmed,  without 
costs.    All  concur. 
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Harry  Ll  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  appit,  V.  P.  E.  REYNOLDS,  respt.  (Su- 
preme Court.  Appellate  Diyision,  Fourth  De- 
partment. October  6,  1920.)  Order  affirmed, 
without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  In  Bankruptcy, 
etc..  applt.,  ▼.  Stephen  C.  REYNOLDS,  respt. 

i Supreme   Court,   Appellate   Division,   Fourth 
department.      October  6,   1Q20.)     Order  af- 
firmed, vdthout  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt.,  V.  S.  H.  REYNOLDS,  respt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. October  6,  1920.)  Order  affirmed, 
without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,   applt.,   V.   D.  J.   RICHARDSON,   respt. 

i Supreme   Court,   Appellate   Division,   Fourth 
department.    October  6,  1920.)     Order  affirm- 
ed, without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc,  applt,  V.  H.  W.  SMITH,  respt.  (Supreme 
Court  Appellate  Division.  Fourth  Department. 
October  6,  1920.)  Order  affirmed,  without 
costs.    All  concur. 


Harry  Ll  ALLEN,  as  trustee  in  Bankruptcy, 
etc.,  applt,  v.  J.  T.  SMITH,  respt.  (Supreme 
Court,  Apoellate  Division,  Fourth  Department 
October  6,  1920.)  Order  affirmed,  without 
costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  ▼.  Helen  STONE,  respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  6,  1920.)  Order  affirmed,  without 
costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  v.  C,  B.  TOTTEN,  respt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment October  6,  1920.)  Order  affirmed, 
without  costs.    All  concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankruptcy, 
etc.,  applt,  V.  H.  A.  TREAT,  respt  (Supreme 
Court,  Appellate  Division,  J'ourth  Department 
October  6,  1920.)  Order  affirmed,  without 
costs.   All  concur. 


Robena  K.  V.  ALLEN  v.  FARMERS'  LOAN 
&  TRUST  COMPANY  and  others.  (Supreme 
Court,  Appellate  Division.  First  Department. 
July,  1920.)    Motion  denied,  with  $10  costs. 


ALLIED  SILK  MANUFACTURERS,  Inc, 
v.  Leopold  ERSTEIN  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 8,  1920.)  Motion  to  dismiss  appeal  grant- 
ed, wjth  $10  costs,  unless  appellant  comply  with 
terms  stated  in  order.    Order  filed. 


AMERICAN  CLAY  &  CEMENT  CORP., 
applt,  V.  James  W.  MOON,  as  sheriff,  etc., 
respt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  15.  1920.)  Judg- 
ment and  order  affirmed,  with  costs.  Ali 
concur. 


AMERICAN  SURETY  CO.  of  NEW  YORK, 
Respt.,  V.  Ruth  F.  SIRE  as  Ezcx.,  etc,  impld., 
etc.,  Applt  (two  cases).  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
15.  1920.)  Orders  affirmed,  with  $10  cosU  and 
disbursements.    No  opinions.    Orders  filed. 


AMERICAN  UNION  LINE,  Ina,  v.  ORIBN- 
TAL  NAVIGATION  CORP'N  (Supreme  Court, 
Appellate  Division,  First  Department  Octo- 
ber 13,  1920.)  Motion  to  dismiss  appeal 
denied,  with  $10  costs.    Order  filed. 


AMERICAN  UNION  LINE,  Inc.,  Rrtmt.  t. 
ORIENTAL  NAVIGATION  CORPORATION, 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  October  15,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.     Order  filed. 


George  AMES,  Respondent,  t.  INTERNA- 
TIONAL RAILWAY  COMPANY.  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  July,  1920.)  Judgment  and  or- 
der affirmed,  with  costs.    All  concur. 


In  the  matter  of  the  Judicial  settlement  of  the 
account  of  Paul  R.  ATKINSON,  as  administra- 
tor of  Elbridge  C.  Atkinson,  deceased.  Paul 
R.  Atkinson,  appellant;  Maurice  B.  Atkinson, 
administrator,  etc.;  Rose  S.  Marston  et  al.,  re- 
spondents-appellants. (Supreme  Court,  Appel- 
late Division^  Second  Department  October  3, 
1920.)  Motions  for  reargument  or  for  leave 
to  appeal  to  the  Court  of  Appeals  denied,  with- 
out costs. 


AUSTIN,  Respondent,  ▼.  ROCHESTER 
FOLDING  BOX  CO.,  Appellant  (Supreme 
(^ourt,  Appellate  Division,  Fourth  Department 
October  13,  1920.)  Action  by  George  Austin 
against  the  Rochester  Folding  Box  Company. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
unless  appellant  shall  file  and  serve  printed 
briefs  on  appeal  and  pay  to  respondent's  attor- 
neys $10  by  November  2,  1920,  and  be  ready 
to  argue  the  appeal  at  the  opening  of  the  No- 
vember term. 
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In  the  matter  of  the  claim  of  Alice  AYERY 
and  Sadie  Avery  for  compensation  nnder  the 
Workmen's  Compensation  Law,  claimants,  re- 
spondents, against  SHERWOOD  SHOE  CX>M- 
PANY,  employer,  and  American  Mntual  lia- 
bility Insurance  Company,  insurance  carrier, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  November  18,  1920.) 
Appeal  dismissed.    All  concur. 


Catherine  ATLWERD,  respondent,  ▼.  RICH* 
MOND  UGHT  &  RAILRQAD  COMPANY,  ap- 
pellant, and  Arthur  Carlson,  defendant  (Su- 
preme Court,  Appellate  Division,  Second  jDe- 
partment  October  22,  1920.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


In  the  matter  of  the  claim  of  William  BACH- 
AM,  for  compensation  under  the  Workmen's 
Compensation  I^w,  claimant,  respondent, 
againsc  Morris  J.  BOTH,  employer,  and  JEtna 
life  Insurance  Company,  insurance  carrier,  ap- 
pellants. (Supreme  *  Court,  Appellate  Division, 
Third  Department,  September  22,  1920.) 
Award  unanimously  affirmed. 
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ber  13,  1920.)  Action  by  the  Bank  of  North 
CoUins .  against  Andrew  Cocca.  No  opinion. 
Motion  to  dismiss  appeal  granted,  unless  ap- 
pellant shall  file  and  serve  printed  papers  on 
appeal  by  November  2,  1920. 


George  Y.  BAILLARD,  respondent,  t. 
Catherine  MARTIN  and  Patrick  Martin,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  October  13,  1920.)  Ap- 
peal dismissed,  with  costs.  Jenks,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 


Margaret  BAIRD  end  Anna  Stenger,  appel- 
lants. V.  NEW  YORK  MUNICIPAL  RAHi- 
WAY  CORPORATION  and  another,  respond- 
ents. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  19,  1920.) 
Appeal  dismissed,  without  costs.  Jenks,  P.  J., 
ana  Mills,  Putnam,  Blackmar,  and  Jaycox,  JJ., 
concur. 


Allen  E.  BAKER  et  al.,  Applts.,  v.  AMERI- 
CAN EXCHANGE  NATIONAL  BANK  OF 
DALLAS,  TEX.,  Respt.    (Supreme  Court,  Ap- 

?ellate   Division,   First   Department.     October 
5,  1920.)     Order  affirmed,  with  $10  coste  and 
disbursements.     No  opinion.     Order  filed. 


.  Birdie  BAKBRMAN,  appellant,  ▼.  Pauline 
NIELAND  et  al.,  as  administrators,  etc.,  of 
Henry  Nieland,  deceased,  and  also  individually, 
respondents.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  November  20, 
1920.)  Judgment  unanlmomly  affirmed,  with 
costs.    No  opinion. 


BANK  OF  NORTH  COLLINS,  Respondent, 
V.  (XXJCA,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.     Octo- 


In  the  matter  of  the  daim  of  Edmond  BAR- 
BIERI,  for  compensation  under  the  Workmen's 
Compensation  Law,  against  WILLIMI  STEIN- 
ER  &  SONS,  employer,  and  Zurich  General  Ac- 
cident &  liability  Insurance  Company,  Ltd.,  in- 
surance carrier,  appellants.  (Supreme  Court, 
Appellate  Division,  Third  Department  Sep- 
tember 22,  1920.)  Sent  back  to  the  comnais- 
sion  for  correction  or  further  consideration. 


In  the  Matter  of  Jane  B.  BARNEY,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  26,  1920.)  Motion  de- 
nied, with  $10  costs.    Order  filed. 


In  the  Matter  of  William  M.  BARRETT,  a 
recalcitrant  witness.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November  12, 
1920.)  Order  affirmed,  with  $10  costs  and  dis^ 
bursements;  the  date  for  the  examination  to 

groceed  to  be  fixed  in  the  order.    No  opinion, 
ettle  order  on  notice. 


Adelia  BARRINGER,  as  execx.,  etc.,  et  a}., 
respts.,  V.  Morris  KENIN,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  15,  1920.)  Judgment  and  order  af- 
firmed, with  coats.    All  concur. 


BATTISTONI  et  al.,  Appellanta,  v.  HINBS, 
Respondent  (Supreme  Court,  Appellate  Di- 
vision«  Fourth  Department  October  13, 1920.) 
Action  by  James  Battistoni  and  others  against 
Walker  D.  Hines,  as  Director  General  of 
Railroads.  No  opinion.  Order  affirmed,  .with 
|10  costs  and  disbursements.    All  concur. 


William  S.  BAUMAN,  applt,  t.  Pauline 
WAGNER  and  one,  respts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Oc- 
tober 15,  1920.)  Judgment  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
event.  Held,  that  the  decision  of  this  court  in 
this  case,  reported  at  140  App.  Djv.  193,  180 
N.  Y.  Supp.  1016,  passed  upon  every  question 
presented  on  this  appeal  and  established  the  law 
of  the  case,  and  necessitates  a  reversal  of  the 
judgment  appealed  from.  Settle  order  before 
Hubbs,  J.,  on  two  days'  notice,  at  which  time 
proposals  aa  to  findings  to  be  reversed  may  be 
submitted.  All  concur:  CSlark,  J.,  taking  no 
part 


Richard  E.  BEAC3H  v.  Mary  E.  BEACH. 
(Supreme  Court,  Appellate  Division,  First  De^ 
partment  October  13,  1920.)  Motion  to  dis- 
miss appeal  granted,  unless  appellant  comply 
with  terms  of  order.    Order  filed. 
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In  the  matter  of  the  claim  of  Chester 
BEAGLE,  for  compensation  to  himself  under 
-the  Workmen's  Compensation  Law,  against 
George  GROFF,  employer,  and  Fidelity  &  Cas- 
ualty Company  of  New  York,  insurance  carrier, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  September  22,  1920.) 
The  award  having  been  opened  by  the  cominis- 
sion,  and  the  claim  now  being  under  considera- 
tion by  it,  the  appeal  is  without  force,  and  is 
dismissed,  without  costs. 


Alta  BB.\RDSLEE,  applt,  v.  Sarah  C.  BEE- 
BE  and  one,  respts.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  September 
29,  1920.)  Appeal  dismissed,  unless  appellants 
^all  file  and  serve  bri^s  by  October  5th. 


Alta  Beebe  BEARDSLEE,  Applt,  v.  Sarah 
O.  BEEBE  et  al.,  Respts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  No- 
vember 24,  1920.)  Judgment  affirmed,  with 
costs.  All  concur,  except  Lambert  and  Clark, 
JJ.,  who  dissent. 

John  BEBACK,  Applt. -Respt.,  v.  Stephen  V. 
R.  SPAULDINQ  and  one,  Applts,  and  Interna- 
tional Railway  Co.,  Respt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  No- 
vember 24,  1920.)  Judgment  and  order  in  fa- 
vor of  plaintiff  affirmed,  with  costs  against  the 
dercndants  Spaulding.  Judgment  and  order  in 
favor  of  International  Railway  Co.  affirmed, 
with  costs  against  plaintiff.    All  concur. 


In  the  Matter  of  August  BECKER,  an  Attor- 
ney and  Counselor  at  Law.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July, 
1920.)  Issues  raised  by  the  petition  and  an- 
swer referred  to  Hon.  Nathaniel  Foote,  official 
referee,  to  take -the  proofs  thereon  and  report 
the  same  to  this  court,  together  with  his  opin- 
ion thereon. 


In  the  Matter  of  Charles  H.  BECKETT,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
First  Department.  November  26,  1920.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Order  filed.  See,  b\bo,  112  Misc. 
Rep.  45,  182  N.  Y.  Supp.  571. 


James  BBLDEN  et  al.  v.  Anna  V.  BELDBN. 
indiv.,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  12,  1920.) 
Motion  denied,  with  $10  costs.     Order  filed. 


In  the  matter  of  the  application  of  Colley  W. 
BELL,  for  admission  to  the  bar  (from  Wash- 
ington, D.  C).  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  November  5,  1920.) 
Application  granted. 


Reuben  BENNETT  v.  William  REICHBN- 
THALER.  as  AdmV,  etc.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
15,  1920.)  Motion  to  dismiss  appeal  granted, 
with  $10  costs.    Order  filed. 


Benjamin  BERGER  v.  Charles  CHALM- 
ERS, Receiver,  etc.  (Supreme  Court,  Appel- 
late Division,  First  Department.  October  22, 
1920.)  AppUcation  denied,  with  $10  costs.  Or- 
der signed. 


Benjamin  BERGER  y.  Charles  CHALMERS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  22,  1920.)  Motion  for  stay 
denied.    Order  filed. 


Harry  BBRKBLHEIMER  v.  Abraham 
GOLDMAN.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  October  13,  1920.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.    Order  filed. 

Matter  of  Herman  BERKOVITZ  et  al.  v. 
ARBIB  &  HOULBERG,  Inc.  (Supreme  CJourt, 
Appellate  Division,  First  Department.  Octo- 
ber 15,  1920.)  Motion  denied,  with  $10  costs. 
Order  filed 


BERKSHIRE  ICE  COMPANY,  Inc.,  re- 
spondent, V.  Julius  WEINBERG,  appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. November  23,  1920.)  Motion  for 
stay  denied. 


In  the  Matter  of  Sophie  BERNARD,  dee'd. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  15,  1920.)  Order  affirm- 
edj  with  $10  costs  and  disoursements.  No 
opinion.    Order  filed. 


BERNHEIMER  &  SCHWARTZ  PILSNER 
BREWING  CO.,  Applt,  v.  Kunigunda  WIiN- 
DOLPH,  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department.  October  22, 1920.) 
Judgment  and  order  affirmed,  with  coAts.  No 
opinion.    Order  filed. 


Giuseppi  BERNISCONI,  Respt^  ▼.  NEW 
YORK,  WESTCHESTER  &  BOSTON  RAILr- 
WAY  CO.,  Applt.  (Supreme  Court,  Appellate, 
Division,  First  Department.  November  5,' 
lj|920.)  Judgment  and  prder  reversed,  -with 
costs,  and  complaint  dismissed,  with  costs,  on 
the  ground  that  there  was  no  negligence  shown 
on  the  part  of  the  defendant.  Dowling  and 
Page,  JJ.,  dissent.    Order  filed* 


Isidore  BERNSTEIN  y.  Francee*  BERN- 
STEIN.  (Supreme  Court,  Appellate  Division, 
First  Department.     November  22,  1020.)     Mo- 
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tion  to  dismiss  appeal  denied;  the  appeal  to 
be  noticed  for  argument  and  placed  on  calen- 
dar for  December  3^  1920,  and  argued  or  sub- 
mitted on  that  day.    Order  filed. 
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B.  K.  BRUCE  LODGE,  Inc.,  v.  ?W^alter 
MIMS.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  22,  1920.)  Appli- 
cation denied,  with  $10  costs.  Order  signed. 


Rose  BERNSTEIN,  as  sole  surviving  part- 
ner of  the  firm  of  Bernstein  &  Kaplan,  respt., 
V.  William  A.  JAMISON,  Catherine  A.  Jami- 
son, and  Christine  Arbuckle,  defendants;  Wil- 
liam A.  Jamison,  defendant,  appellant.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. November  18,  1920.)  Judgment  unani- 
mously affirmed,  with  costs. 


Samuel  BERNSTOCK,  an  infant,  etc.,  Applt, 
V.  UNITED  CIGAR  STORES  CO.  OF  AMER- 
ICA, Inc.,  Respt  (Supreme  (3ourt,  Appellate 
Division,  First  Department.  November  26, 
1920.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 


liucy  BIANCO,  respondent,  v.  Peter  BIAN- 
CO,  appellant  (Supreme  Court,  Appelate  Di- 
vision, Second  Department  October  22,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


Frank  BILBY,  Respt,  v.  STATE  of  New 
York,  Applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  Novembers  24. 
192O0  Judgment  affirmed,  with  costs.  All 
concur. 


In  the  matter  of  the  claim  of  James  BIL- 
LOTTI,  employee,  under  the  Workmen's  Com- 
pensation Law,  respondent,  against  Leo  TAUB, 
employer,  appellant.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  November 
18,  1920.)  Award  affirmed.  All  concur,  except 
Kiley,  J.,  who  dissents. 


In  the  Matter  of  the  Appraisal  of  the  Estate 
of  Benjamin  D.  BING,  deceased,  under  the 
acts  in  relation  to  taxable  transfers  of  prop- 
erty. (Supreme  Court,  Appellate  Division, 
Fourth  Department  October  6,  1920.)  Order, 
so  far  as  appealed  from,  reversed,  and  matter 
remitted  to  the  Surrogate's  'Court,  with  direc- 
tions to  impose  an  additional  tax  of  5  per  cen- 
tum only  upon  the  10  bonds  of  the  Interna- 
tional Traction  Company,  without  costs  of  this 
appeal  to  either  par^.    All  concur. 


C^aroline  BINGEL,  Respondent,  ▼.  BROTH- 
ERHOOD OF  LOCOWfoTIVB  FIREMEN 
AND  ENGINEMEN,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
July,  1920.)  Judgment  affirmed,  with  costs. 
All  concur. 


Julius  BLATT  v.  Hyman  SCHLESSINGER 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  October  13,  1920.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs,  un- 
less appellants  comply  with  terms  of  order. 
Order  filed. 


In  the  Matter  of  the  application  of  Henry 
BLEISTIFT,  for  an  order  consenting  to  the 
removal  of  the  body  of  Abraham  Bleistift  from 
Mt  Judah  Cemetery.  (Supreme  Court  Appel- 
late Division,  Second  Department.  November 
5,  1920.)    Motion  denied,  without  costs. 


Nellie  F.  BLIVEN,  Respondent,  v.  Margaret 
V.  LIGHTHOUSE  and  Others,  as  Executors, 
etc.,  of  John  C.  Lighthouse,  Deceased,  Appel- 
lants. (Supreme  Court  Appellate  Division, 
Fourth  Department  July,  1920.)  Judgment 
affirmed,  with  costs.  All  concur,  except  Lam- 
bert and  De  Angelis,  JJ.,  who  dissent  upon  the 
grounds :  (1)  That  the  finding  of  fact  that  the 
January  contract  was  modined  and  amended 
by  the  sale  alleged  to  have  been  made  in  May 
is  destitute  of  evidence  to  support  the  finding. 
(2)  That  the  evidence  conclusively  establishes 
the  fact  that  the  parties  abandoned  the  contract 
of  January  17th.  (3)  That  upon  the  plead- 
ings and  proof  a  case  has  not  been  established 
authorizing  any  recovery. 


Earl  J.  BLOOMFIELD,  Respt,  v.  Frank 
NEFP,  Applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  •  November  24, 
1920.)    Motion  granted,  and  appeal  dismissed. 


Samuel  BLUMENFBLD  v.  Max  ARONSON 
et  al.  (Supreme  Court  Appellate  Division, 
First  Department.  October  15,  1920.)  Mo- 
tion granted,  in  so  far  as  stay  pending  ap- 
peal is  concerned;  denied  as  to  further  se- 
curity.   Settle  order  on  notice. 


In  the  Matter  of  the  Application  and  peti- 
tion of  the  BOARD  OF  WATER  SUPPLY  OF 
THE  CITY  OF  NEW  YORK,  pursuant  to 
section  42,  chapter  724  of  the  Laws  of  1905, 
as  amended  by  section  9,  chapter  314,  of  the 
Laws  of  1906.  James  H.  SANDS,  claimant, 
appellant  THE  CITY  OF  NEW  YORK,  pe- 
titioner, respondent.  (Supreme  Court  Appel- 
late Division,  Third  Department,  November  10, 
1920.)  Order  unanimously  affirmed,  with  costs. 
See,  also,  104  Misc.  Rep.  427,  172  N.  Y.  Supp. 
10;   18J)  App.   Div.  20.  177  N.  Y.  SuT?p.   852. 
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Harry  BOBROW,  appellant,  v.  Joseph  PAL- 
ATNICK,  respondent,  and  others,  defendants. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  October  8,  1920.)  Motion  de-* 
nied,  and  stay  vacated. 


Harrison  BOEHM,  respondent,  y.  Emma  H. 
PLATT,  appellant.  (Supreme  CJourt,  Appel- 
late Division,  Second  Department.  November 
23,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Mills,  Putnam, 
Blackmar,  and  J^elly,  JJ.,  concur.     Jenks,  P. 


J.,  not  voting. 


In  the  Matter  of  the  Application  of  FER- 
DINAND J.  BOMMER  for  Leave  to  be  Rein- 
stated as  an  Attorney  and  Counselor  at  Law. 
(Supreme  (3ourt,  Appellate  Division,  Fourth 
Department  July,  1920.)  Matter  referred  to 
Hon.  Nathaniel  Foote,  official  referee,  to  take 
the  proofs  respecting  all  matters  connected 
with  the  application,  including  the  original 
charges  for  disbarment,  and  report  the  same, 
together  with  his  opinion  thereon,  to  this 
court  Notice  of  hearing  to  be  given  to  Erie 
County  Bar  Association,  with  leave  to  such 
association  to  intervene  in  the  proceeding; 


Alfred  H.  BOOS,  respt.,  v.  Brvin  0.  FIELD, 
applt.  (Supreme  Court,  Appellate  Division, 
Third  Department.  September  22,  1920.)  Mo- 
tion denied. 


In  the  matter  of  Christian  BORS,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  12,  1920.)  Motion  de- 
nied, with  110  costs.     Order  filed. 


In  the  matter  of  the  daim  of  Charles  BOSS- 
LER  for  compensation  under  the  Workmen's 
Compensation  Law.  STATE  IN^DUSTRIAL 
COMIkfXSSTON,  respondent,  against  FULTON 
MOTOR  TRUCK  COMPANY,  employer,  and 
the  Travelers'  Insurance  Company,  insurance 
carrier,  apneUants.  (Supreme  Court,  Appellate 
Division,  Third  Department.  September  22, 
1920.)     Award  unanimously  affirmed. 


Willis  G.  BOSTWICK,  applt,  v.  Bray  DICK- 
INSON HALL  and  others,  respts.  (Supreme 
Court,  Appellate  Division,  Third  Department 
September  22,  1920.)     Motion  denied. 


In  the  matter  of  the  daim  of  Vincent  BOT- 
TEGA  for  compensation  under  the  Work- 
men's Compensation  Law,  respondent,  against 
WHITE  FIREPROOF  CONSTRUCTION 
COMPANY,  employer,  and  the  Travelers'  In- 
surance Company,  insurance  carrier,  appel- 
lants. (Supreme  Court,  Appellate  Division, 
Third  Department  November  10,  lO^IO.) 
Award   unanimously  affirmed. 


George  G.  BRANDENBURG  et  aL,  Respts^ 
V.  ECLIPSE  MACHINE  CO..  Applt  (Su- 
preme Court  Appellate  Division,  First  De- 
partment October  29,  1920.)  Order  affirm- 
ed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


James  T.  BRAXTON,  as  Adm'r,  etc,  Applt, 
V.  Benjamin  S.  MENDELSON,  Respt  (Su-. 
preme  Court,  Appellate  Division,  First  De- 
partment. November  19,  1920.)  Judgment  af- 
firmed, with  costs.  No  opinion.  Order  filed. 
See,  also,  190  App.  Div.  278,  179  N,  Y.  Sopp. 
845. 


Ib  the  Matter  of  the  ESTATE  of  Terrhnce 
BRENNAN,  deceased.  (Supreme  (Donrt,  Ap- 
pellate Division,  Second  Department  Octo- 
ber 8,  1920.)     Motions  denied,  without  coBta. 


In  the  matter  of  the  application  of  Robert 
C.  BRENNEMAN,  for  admission  to  the  bar 
(from  the  state  of  Indiana).  (Supreme  Court 
Appellate  Division,  Second  Department  No- 
vember 5, 1920.)    Application  granted. 


Simon  BRINN  et  al.,  Respts.,  ▼.  Harry 
HINDELMANN,  Inc.,  Applt.  (Supreme  Court 
Appellate  Division,  First  Department  Octo- 
ber 15,  1920.)  Order  (181  N.  Y.  Supp.  671) 
reversed,  with  $10  costs  and  disbursements, 
and  motion  granted.     No  opinion.    Order  filed. 


Harley  BROCKWAY,  applt,  ▼.  Charles 
FELKER  and  one,  respts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Octo- 
ber 15,  1920.)  Motion  granted,  and  appeal 
dismissed. 


In  the  matter  of  the  application  of  BRONX 
PARKWAY  (X)MMISSION,  appellant  to  ac- 
quire title  to  lands  of  Robert  E.  Farley  and 
others,  respondents.  (Supreme  Court  Appel- 
late Division,  Second  Department  October 
8,  1920.)     Motion  denied,  without  cosU. 


In  the  matter  of  the  application  of  Bronx 
Parkway  Commission,  to  acquire  title  to  lands 
of  Margaret  S.  Ives  and  others.  Proceeding 
No.  6.  In  re  BRONX  PARKWAY  COMMIS- 
SION, respondent;  Caleb  U.  FOWLER  et  al., 
appellants.  Proceeding  No.  6P.  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  12,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements,  on  authority  of  the 
decision  of  the  Court  of  Appeals  in  Cloantf  of 
Orange  ▼.  Storm  King  Stone  Company,  128  N. 
E.  677,  made  October  19,  1920.  Jenks,  P.  J., 
and  Mills,  Rich,  Putnam,  and  Kelly,  JJ.,  con- 
cur. 
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In  the  matter  of  tb«  application  of  Bronx 
Parkway  Commission,  to  acquire  title  to  lands 
of  Margaret  S.  Ives  and  others.  Proceeding 
No.  6.  In  re  BRONX  PARKWAY  COMMIS- 
SION, respondent;  Daniel  SHAMPNOIS,  ap- 
pellant, and  others,  defendants.  Proceeding 
No.  6N.  (Supreme  Court,  Appellate  Division. 
Second  Department.  November  12,  1920.) 
Order  affirmed  with  $10  costs  and  disburse- 
ments, on  authority  of  the  decision  of  the 
Court  of  Appeals  in  County  of  Orange  v. 
Storm  King  Stone  Company.  128  N.  B.  677, 
made  October  19,  1920,  Jenks,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


In  the  Matter  of  Max  BROWN,  an  attor- 
ney. (Supreme  Court,  Appellate  Division, 
First  Department  October  15,  1920.)  Mo- 
tion for  reinstatement  and  for  reopening  pro- 
ceedings or  for  leave  to  go  to  the  Court  of 
Appeals-  denied.  See  opinion  on  disbarment. 
178  App.  Div.  568,  165  N.  Y.  Supp.  736.  Set- 
tle order  on  notice. 


Chaijes  J.  BROWN,  respt,  ▼.  Wilson 
GARDNERT  James  Gl«rdner,  Etta  Gardner, 
hia  wife,  Robert  Gardner,  Jesse  Gardner, 
Frances  M.  Gardner,  his  wife,  Elton  Gardner, 
Anna  Gardner,  his  wife,  Ida  Gardner  Lynch 
and  Cora  Gardner  Kellogg,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  10,  1920.)  Judgment  unanimously 
affirmed,  with  costs. 


Murray  BROWN.  Respt,  ▼.  ROYAL  RIB- 
BON &  CARBON  CO.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  29,  1920.)  Order  affirmed,  with  $10 
costs  and  disborsements.  No  opinion.  Order 
filed. 


Pasqua  BRUSCO  et  al.,  as  Adm'rs,  etc, 
Respts.,  v.  GUARANTEE  CONSTRUCTION 
CO.,  Impld.,  etc.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
29,  lft20.)  Judgment  and  order  affirmed,  with 
costs.     No  opinion.     Order  filed. 


Pasqua  BRUSCO  et  al.,  as  AdmVs,  ▼. 
GUARANTEE  CONSTRUCTION  CO.,  im- 
pleaded, etc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  November  26, 
1920.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Fred  S.  BRYANT  and  Emma  H.  Bryant,  ap- 
pellants, ▼.  Anna  H.  SHAW,  respondent,  and 
others,  defendants.  (Supreme  (5oQrt,  Appel- 
late Division,  Second  Department  October 
8,  1920.)  Motion  to  dismiss  appeal  denied, 
without  costs. 


In  the  Matter  of  the  Proceeding  of  the  Com- 
mon CouncU  of  the  CITY  OP  NORTH  TONA- 
WANDA,  New  York,  Respondent,  to  Extend 
BRYANT  STREET  across  the  Right  of  Way 
of  the  BRIE  RAILROAD  COMPANY,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  July,  1920.)  Writ  of  cer- 
tiorari dismissed  and  order  and  resolution  of 
common  council  affirmed,  with  fifty  dollars 
costs  aud  disbursements.    All  Concur. 


BUILDERS  BRICK  &  SUPPLY  CO.,  Inc., 
v.  Anne  A.  BENJAMIN  et  al.,  impld.,  etc.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. November  26,  1920.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs. 


Adolph  BULOVA  v.  B.  L.  BARNETT,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  22,  1920.)  AppHcation 
granted.     Order  signed. 


In  the  Matter  of  the  Construction  of  the  Last 
WILL  and  Testament  of  Oscar  W.  BUMP,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Fourth  Department  November  24,  1920.) 
Motion  granted,  bringing  in  Helen  Althea  Ar- 
nold, Jane  Aleine  Arnold,  and  Bernard  Elmer 
Arnold  as  parties  to  the  proceeding  and  the  ap- 
peal, in  place  and  stead  of  Helen  J.  Arnold,  de- 
ceased. John  C.  Wheeler,  Esq.,  of  Corning,  is 
appointed  special  guardian  of  the  infant,  Jane 
Aleine  Arnold.      * 


In  the  Matter  of  James  T.  BUNT,  an  attor- 
ney. (Supreme  Court,  Appellate  Division,  First 
Department  November  19,  1920.)  Applica- 
tion for  reargument  or  for  leave  to  appeal  to  the 
Court  of  Appeals  denied.  Settle  order  on  no- 
tice. 


James  J.  E.  BURKE,  Applt.,  v.  OCEAN 
STEAMSHIP  CO.  OF  SAVANNAH,  Respt 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  22,  1920.)  Judgment  af- 
firmed, with  costs.     No  opinion.     Order  filed. 


James  J.  B.  BURKE  ▼.  OCEAN  STEAM- 
SHIP CO.  OF  SAVANNAH.  (Supreme  Court, 
Appellate  Division,  First  Department  Novem- 
ber 26,  1920.)  Motion  denied,  with  $10  costs. 
Order  filed. 


Abram  F.  BURKB,  Applt,  v.  STATE  of  New 
York,  Respt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  November  24, 
1920.)  Judgment  affirmed,  with  costs.  All  con- 
cur. 


Walter  R.  BURROWS,  Respt,  t.  CONSACO 
SALES  CO.,  Inc.,  Applt    (Supreme  Court  Ap- 

?ellate   Division,   First  Department.     October 
5,  1920.)    Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion,    Order  filed. 
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Edward  BYERS,  appellant,  ▼.  Margaret 
Chandler  ALDHICH,  respondent  (Supreme 
.Court  Appellate  Division,  Second  Department. 
October  22,  1920.)  Judgment  and  order  unani- 
mously affirmed  with  costs.  The  effect  of  con- 
tinuing to  care  for  and  handle  defendant's  horse 
was  a  question  of  fact,  as  the  matter  of  as- 
sumption of  risk  has  not  been  abrogated  in 
Labor  Law  (Consol.  Laws,  c.  31)  §  202.  See 
Wiley  V.  Solvay  Process  Co.,  215  N.  X,  584, 
109  N.  E.  606,  Ann.  Cas.  1917A,  314. 

C.  A.  GAMBRILL  MANUFACTURING  CO. 
V.  NATIONAL  CITY  BANK  OF  NEW  YORK 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  12,  1920.)  Mo- 
tion denied,  and  stay  vacated.  Order  filed.  See, 
also,  —  App.  Div.  — ,  184  N.  Y.  Supp.  6^. 


Frank  B.  CAMPBELL  v.  CRANE  OXYGEN 
WORKS  &  A^IBULANCB  CO.,  Inc.  (Su- 
preme Court.  Appellate  Division,  First  De- 
partment. October  22,  1920.)  Application 
denied,  with  $10  costs.    Order  signed. 


James  M.  CAMPBELL,  Respt.,  v.  Luther  M. 
RANKIN.  Applt  (Supreme  Court,  Appellate 
Division,  First  Department.  October  29, 1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments; the  date  for  the  examination  to  pro- 
ceed to  be  fixed  in  the  order.  No  opinion.  Set- 
tle order  on  notice. 

—  • 

In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made 
by  Helen  CANFIELD,  claimant,  respondent, 
against  J.  P.  BAUMANN  &  SONS,  employer, 
and  Allied  Mutual  Liability  Insurance  Com- 
pany, insurance  carrier,  appellants.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  10,  1920.)  Award  unanimously  af- 
firmed. 


CARPENTERS*  UNION,  an  unincorporated 
association,  Samuel  Karnovsky,  and  others,  re- 
spondents, V.  BROWNSVILLE  LABOR  LY- 
CEUM ASSOCIATION,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  5,  1920.)  Motion  for  stay  granted, 
on  condition  that  appellant  perfect  the  appeal 
and  be  ready  for  argument  on  Friday  November 
12,  1920,  for  which  date  the  appeal  is  specially 
set  down. 


CARTHAGE  MACHINE  COMPANY,  Appel- 
lant, V.  ISLAND  PAPER  COMPANY,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  July,  1920.)  Judgment 
affirmed,  with  costs.    All  concur. 


CARTHAGE  MACHINE  CO^  applt,  v.  IS- 
LAND PAPER  CO.,  respt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Oc- 
tober 6,  1920.)  Motion  for  reargumetit  denied, 
with  $10  costs. 


William  P.  CASEY,  an  infant,  etc.,  Applt,  t. 
UNITED  CIGAR  STORES  CO.  OF  AMERI- 
CA, Inc.,  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department  November  26, 
1920.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Alice  F.  CASS,  respondent,  v.  Ruth  H.  GAR- 
RISON, individually  and  as  administratrix,  etc., 
of  Gilbert  Hoftman,  deceased,  appellant;  Gil- 
bert Garrison,  defendant.  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 23,  1920.)  Judgment  affirmed,  with  bill 
of  costs  to  plaintift,  and  bill  of  costs  to  guard- 
ian ad  litem.  No  opinion.  Jenks,  P.  J.,  and 
Rich,  Blackmar,  Kelly,  and  Jaycox,  JJ.,  concur. 


Cornelius  CASSIN,  appellant,  v.  STILLMAN- 
DELEHANTY-FERIilS  COMPANY,  respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  November  5,  1920.)  Motion 
to  resettle  order  granted. 


Gertrude  CASTLE,  as  Administratrix,  etc.,  of 
Adolpli  Castle,  Deceased.  Respondent,  v.  DI- 
RECTOR GENERAL  OF  RAILROADS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  July,  1920.)  Judgment 
and  orders  affirmed,  with  costs.  All  concur, 
except  Kruse,  P.  J.,  and  Hubbs,  J.,  who  dis- 
sent, upon  the  ground  that  the  court  erred  in 
charging  the  jury  that  the  defendant  owed  the 
deceased  a  high  degree  of  care  and  that  the 
deceased  was  bound  to  exercise  only  reasonable 
care. 


C.  DRUCKLIEB,  Inc.,  t.  J.  EARLY  WOOD. 
Inc.  (Supreme  Court,  Appellate  Division, 
First  Department  October  22,  1920.)  Appli- 
cation denied,  with  $10  costs.    Order  signed. 


CENTRAL  RAILROAD  CO.  of  NEW  JER- 
SEY, Applt.,  V.  Robert  B.  SHERRY  et  al., 
Respts.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  15,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Winthrop  A.  CHANLBR,  Plff.,  v.  Margaret  L. 
ALDRICH,  impld.,  etc..  Deft,  Louis  C.  MUls. 
guardian  ad  litem,  Applt,  Madeline  T.  Dick, 
general  guardian,  Respt  (Supreme  Court  Ap- 
pellate Division,  First  Department.  November 
12.  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Account  of  Roger  E.  CHAPMAN,  as  execu- 
tor, etc.,  of  George  C.  Smith,  dec'd.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
September  29.  1920.)  Motion  granted,  and  ap- 
peal dismissed,  with  costs. 
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CHARLES  T.  STREBTBR,  CONSTRUC- 
TION CO.,  Respt.,  V.  William  F.  KENNY  et 
al.,  impleaded,  etc.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  October 
15,  1020.)  Order  affirmed,  vnth  $10  costs  and 
disbursements.  No  opinion.  Date  for  exami- 
nation to  proceed  to  be  fixed  in  order.  Settle 
order  on  notice. 


Evelyn  CHASE,  respondent,  v.  Elizabeth  A. 
BROWN,  appellant.  (Supreme  Court  Appel- 
late Division,  Second  Department.  *  October  22, 
1920.)  Judgment  and  order  of  the  County 
Court  of  Kings  County  unanimously  affirmed, 
with  costs.     No  opinion. 


In  the  Matter  of  George  W.  CHAUNCET,  as 
receiver  in  sequestration  of  Pinelawn  Cemetery. 
(Supreme  Court, .  Appellate  Division,  Second 
Department.  October  8,  1920.)  Motion  to  re* 
settle  order  denied,  without  costs,  without  pre- 
judice to  any  right  of  the  moving  party  to 
apply  at  Special  Term  to  offset  the  judgment  for 
costs  against  his  judgment. 


CHAVIAS,  Respondent,  v.  TURNER,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  First 
Department.  November  5,  1920.)  Appeal  from 
Special  Term,  Bronx  County.  Action  by  Pincus 
Cbavias  against  Al  Turner,  From  an  order 
denying  defendant's  motion  for  a  bill  of  par- 
ticulars, defendant  appeals.  Order  reversed, 
and   motion   granted  to   an   extent. 

PER.  CURIAM.  The  order  should  be  re- 
versed, and  the  motion  granted,  to  the  extent 
that  the  plaintiff  must  give  a  bill  of  particulars 
of  the  gifts  and  payments  of  money  claimed  to 
have  been  made  by  the  defendant  to  the  plain- 
tiffs wife,  to  what  places  of  amusement  he  has 
taken  ber,  and  the  times  when  he  drove  her  in 
automobiles,  and  in  what  banner  he  has  harbor- 
ed the  plaintiff's  wife,  against  the  consent  of 
the  plaintiff.  The  plaintiff  must  give  further 
particulars  of  the  expense  to  which  he  has  been 
put  in  defending  the  action  for  the  annulment  of 
the  marriage,  which  action  was  claimed  to  have 
been  induced  by  the  defendant  Settle  order 
on  notice. 


CHEMUNG  CANAL  TRUST  COMPANY, 
as  substituted  trustee  under  certain  -trusts 
created  by  the  last  will  and  testament  of  Ed- 
ward Cummings,  deceased,  respt,  v.  MASSA- 
CHUSETTS BONDING  &  INSURANCE 
COMPANY,  applt  (Supreme  Court,  Appellate 
Division,  Third  Department  November  10, 
1920.)  Judgment  and  order  unanimously  af- 
firmed, with  costs. 


George  N.  CHERRINGTON,  suing,  etc^ 
Applt,  V.  GARDENS  APARTMENT,  Inc., 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department  November  26,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.     Order  filed. 
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Louise  CHRISTMAN  et  al.,  as  Adm'ces,  etc., 
Respts.,  V.  Rae  LEVINSON,  impleaded,  etc., 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  October  15,  192G.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.     Order  filed. 


Josephine  CICCONE,  respondent,  v.  Alfred 
D.  FAx,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  19, 
1920.)  Appeal  dismissed,  without  costs.  Jenks, 
P.  J.,  and  Mills,  Putnam,  Blackmar,  and  Jay- 
cox,  JJ.,  concur. 


Raffaele  CICCONE,  respondent  ▼.  Alfred 
D.  FAY,  appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  19, 
1920.)  Anppal  dismissed,  without  costs.  Jenks, 
P.  J.,  ana  Mills,  Putnam,  Blackmar,  and  Jay- 
cox,  jrj.,  concur. 


Saverio  CIOCCA,  Respondent  v.  Vincenzo 
MARRONE,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  July, 
1920.)  Judgment  and  order  affirmed,  with  costs. 
All  concur. 


CITY  OF  BUFFALO,  Respondent,  ▼.  TILL, 
Appellant  (Supreme  Court.  Appellate  Division, 
Fourth  Department  October  13,  1920.)  Ac- 
tion by  the  City  of  Buffalo  against  George  A. 
Till  No  opinion.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied,  with  $10  costs, 
upon  the  ground  that  the  motion  is  not  made 
in  time. 


CITY  OF  NEW  YORK,  Respt,  v.  BROOK- 
LYN CITY  RAILROAD  CO.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment November  5,  1920.)  Judgment  af- 
firmed, with  costs.     No  opinion.     Order  filed. 


CITY  of  NEW  YORK  v.  CONSOLIDATED 
TELEGRAPH  &  ELECTRICAL  SUBWAY 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  October  29,  1920.)  Motion  to 
have  added  to  the  record  objections  duly  filed 
with  the  referees  to  intermediate  accounting 
granted.    Settle  order  on  notice. 


Charles  J.  CLARKE,  apolt.  v.  Marcus  M. 
MARKS  and  one,  respts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  October 
15,  1920.)  Order  reversed,  with  $1(>  costs  and 
disbursements,  and  motion  denied,  with  $1^ 
costs.    All  concnr. 


John  A.  CLARKE  et  al.,  Respts.,  y.  Elizabeth 
R.  PERRY,  Applt.  (Supreme  Court  Appellatt 
Division,  First  Department  October  29,  1920.) 
Judjrment  and  order  affirmed,  with  costs.  Nr 
opinion.    Order  filed. 
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CLARK  PAPER  AND  MANUFACTURING 
COMPANY,  Respondent,  v.  Edward  D.  STEN- 
ACHER.  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  July,  1920.) 
Judgment  (108  Misc.  Rep.  399,  177  N.  Y.  Supp. 
(314)  affirmed,  with  costs.  Ail  concur,  except 
Kruse,  P.  J.,  who  dissents,  upon  the  ground 
that*  even  if  the  plaintiff  is  entitled  to  injunc- 
tive relief,  the  relief  granted  is  too  broad.  See, 
also,  100  Misc.  Rep.  173,  165  N.  Y.  Supp.  367. 


Frances  B.  OLOUOH,  as  executrix,  etc.,  of 
Enos  M.  Clough,  deceased,  appellant  v.  Clarence 
R.  GARDINER,  defendant,  and  Elizabeth  M. 
Gardiner,  as  administratrix,  etc.,  respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department  November  26.  1920.)  Order  af- 
firmed, with  $10  costs  and  aisbursements,  upon 
the  opinion  of  Mr.  Justice  Kapper  at  Special 
Term.  Ill  Misc.  Rep.  244, 182  N.  Y.  Supp.  803. 
Jenks,  P.  J.,  and  Rich,  Putnam,  Blackmar,  and 
Kelly,  JJ.,  concur. 

Joseph  F.  COFFEY,  as  Adm*r,  etc.,  Respt, 
V.  Katherine  LEXOW,  Applt  (Supreme  Court, 
Appellate  Division,  First  Depariment.  October 
29,  1920.)  Order  of  June  5,  1920,  reversed ; 
order  of  May  10,  1920,  modified.^as  provided  in 
order,  and,  as  so  modified,  affirmed,  without 
costs.    No  opinion.     Order  filed. 


Joseph  F.  COFFEY,  as  administrator,  etc., 
of  Michael  J.  Coffey^  deceased,  respondent,  y. 
Patrick  H.  ROCHE,  appeUant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  5,  1920.)  Motion  granted,  without 
costs. 


Joseph  F.  COFFEY,  as  administrator,  etc., 
of  Michael  J.  Coffey,  deceased,  respondent,  ▼. 
Patrick  H.  ROCHE.  appeUant.  (Supreme 
Court,  Appellate .  Division,  Second  Department. 
November  12,  1920.)  Appeal  transferred  to 
the  First  Department. 


Benjamin  COEOSN  et  al.,  Respts.,  v.  Bertram 
J.  GOODMAN,  Applt  (Supreme  Ck>urt,  Ap- 
pellate Division,  First  Department  October 
22,  1920.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 


COHEN  BROTHERS  MANUFACTURING 
CO.,  Inc.,  T.  Nathan  HALPERIN.  (Supreme 
Courc,  Appellate  Division,  First  Department 
October  15,  1920.)  Motion  to  dismiss,  appeal 
granted,  with  $10  costs.    Order  filed. 


Bird  S.  COLER.  as  CommisEioner  of  Public 
Charities  of  the  City  of  New  York,  respondent, 
Y.  Albert  NELSON,  appellant  ( Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 6,  1920.)     Motion  denied,  on  condition 


that  appellant  perfect  the  ai»peal,  place  the 
cause  on  the  December  calendar,  and  be  readf 
for  argument  when  reached;  otherwi8e«  mo- 
tion granted,  without  costs. 


COLONIAL  PANAMA  CORPOBATIOX. 
Respt.,  V.  UNITED  SHIRT  SHOPS,  Inc. 
Applt  (Supreme  Court,  Appellate  Dirision, 
First  Department  October  2»,  1&20.)  Order 
affirmed,  with  $10  costs  and  diaboraemente.  No 
opinion.    Ocder  filed. 


Joseph  COLTER  et  al.,  Applts.,  v.  WIIXIAM 
E.  PECK  &  CO.,  Respt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
15,  1920.)  Order  affirmed,  with  $10  coats  and 
disbursements.    No  opinion.    Order  filed. 


William  D.  COMBS,  respt,  ▼.  AUce  COMBS, 
applt  (Supreme  Court,  Appellate  Division, 
Third  Department  November  18,  1920.)  Or- 
der unanimously  affirmed,  with  $10  oosta  and 
disbursements. 

COSLMERCIAL  SECURITY  COBfPANY, 
applt.,  V.  Charles  R.  CAREY,  respt  (Supreme 
(Jourt,  Appellate  Division,  Third  Department. 
November  18,  1920.)  Judgment  unanimoosly 
affirmed,  with  coats. 

COMMISSIONER  OF  PUBLIC  CHARI- 
TIES ▼.  George  DICKENSCHEID.  (Sapreme 
Court,  Appellate  Dirision,  First  Department 
October  J5,  1920.)  Motion  to  diamias  appeal 
granted.    Order  filed. 


COMMISSIONER  OF  PUBLIC  CHARI- 
TIES, etc.,  V.  James  ROCK.  (Supreme  Court. 
Appellate  Division,  First  Department  October 
id,  1920.)  Motion  to  dia 
Order  filed. 


lismiss  appeal  granted. 


In  the  Matter  of  the  application  of  tbe  COM- 
MISSIONERS OF  THE  PALISADES  IN- 
TERSTATE  PARK,  for  the  condemnation  of 
certain  lauds  situated  in  the  counties  of  Bock- 
land  and  Orange,  State  of  New  York,  respond- 
ents; Ida  L.  FRESE,  appellant  Proceeding 
No.  5.  (Supreme  Court,  Appellate  Dhrision, 
Second  Department  November  5,  1920.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion,  Jenks,  P.  J.,  and  Mills,  Rich, 
Putnam,    and    Kelly,   JJ.,   concur. 


George  C.  COMSTOCK,  Respt,  ▼.  John  T. 
RAINIER  et  al.,  Applts.  (Supreme  Court 
Appellate  Division,  First  Department  No- 
yember  26.  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements,  with  leave  to  defend- 
ants to  withdraw  demurrer  and  to  answer,  oc 
payment  of  said  costs  and  $10  costs  of  mo- 
tion  at  Special  Term.    No  opinion.    Order  filed. 
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In  the  matter  of  the  claim  of  Jack  GONLEY 
for  compensation  under  the  Workmen's  Com- 
pensation Law.  STATE  INDUSTRIAL  COM- 
MISSION, respondent,  against  William  CRAW- 
FORD, employer,  and  Trayelers'  Insurance 
Compainr,  insurance  carrier,  appellants.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment    September  22,  1920.)     Withdrawn. 


Andrew  J,  CONSTANTINE,  respondent,  ▼. 
Charles  F.  MINER,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  5,  1920.)  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to 
abide  the  event,  upon  the  grounds  that  the  trial 
justice  erred  in  denying  defendant's'  motions 
to  strike  out  at  folios  64  and  OS,  and  also,  al- 
though without  objection  of  defendant's  coun- 
sel, in  submitting  to  the  jury  the  failure  to  give 
notice  to  plaintiff  that  the  log  was  about  to  be 
moved,  as  a  possible  item  or  alternative  of  de- 
fendant's negligence.  Jenks,  P.  J.,  and  MillS) 
Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


In  the  Matter  of  the  Probate  of  the  Last 
WILL  and  Testament  of  Hiram  R.  CON- 
VERSE, deceased.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  November  24, 
1920.)  Appeal  dismissed,  without  costs,  upon 
stipulatloQ  filed. 


Merritt  H.  COOK,  Appellant,  v.  Louis  EN- 
GEL,  Jr^  Respondent.  (Supreme  Court,  Ap- 
pellate Diyision,  Fourth  Department.  Julyt 
1920.)  Judgment  affirmed,  with  costs.  All 
concur. 

COOPERr-SNBLL  CO.,  Inc.,  applt,  v. 
STATE  of  New  York,  respt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Sep- 
tember 29,  1920.)  Motion  for  leave  to  ap- 
peal to  .Court  of  Appeals  granted,  and  questions 
for  review  certified. 

G«ilia  CORDISCO,  respondent,  v.  QREAT 
ATLANTIC  &  PACIFIC  TEA  COMPANY,  ap- 
pellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  November  12,  1920.) 
Motion  granted,  on  condition  that  the  cause  be 
placed  upon  the  December  calendar,  and  that 
appellant  be  ready  for  argument  when  reached; 
otherwise,  motion  denied. 


In  the  Matter  of  Sarah  CORMAN,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  2Q.  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 

Virginia  D,  COSBY  v.  Arthur  F.  COSBY. 
(Supreme  Court,  AppeUate  Division,  First  De- 
partment, October  13,  1920).  Motion  to  dis- 
miss appeal  denied,  without  prejudice  to  re- 
newal in  event  of  unreasonable  delay  on  the 
part  of  appellant    Order  filed. 


In  the  matter  of  the  claim  for  compensation 
made  by  Perfetti  COSMO,  on  behalf  of  herself 
and  son,  under  the  Workmen's  Compensation 
Law,  for  the  death  of  Philip  Cosmo,  respond- 
ent against  the  NEW  YORK  CENTRAL 
RAILROAD  COMPANY,  employer  and  self- 
insurer,  appellant  (Supreme  Court,  Appellate 
Division,  Third  Department  November  10, 
1920.)     Award  unanimously  affirmed. 


In  the  matter  of  the  claim  for  compensation 
made  by  Perfetti  COSMO,  on  behalf  of  herself 
and  son,  under  the  Workmen's  Compensation 
Law,  for  the  death  of  Philip  Cosmo,  respond- 
ent against  the  NEW  YORK  CEN'TRAL 
RAILROAD  COMPANY,  employer  and  self -in- 
surer,  appellant      (Supreme   Court,  Appellate 


Division, 'Third   Department 
1920.)     Motion  denied. 


November    18, 


Marie  M.  COWAN  v.  Florence  S.  HARK- 
NESS.  indiv.,  etc.,  et  aL  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
15,  1920.)  Motion  denied,  with  ^0  costs.  Or- 
der filed. 


Marie  M.  COWAN,  Respt,  ▼.  Florence 
8.  HARKNESS,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
12,  1920.)-  Order  affirmed,  with  $10  cosU  and 
disbursements.    No  opinion.    Order  filed. 


Mark  H.  CREHAN,  Respt.,  v.  Ralph  O.  ME- 
OARGEL  et  al.,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
15,  1920.)  Order  affirmed,  with  $10  cosU  and 
disbursements.    No  opinion.    Order  filed. 


Regina  CRESCENT,  appellant,  ▼.  Bridget 
REDjDY  and  others,  respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  5.  1920.)  Order  of  the  County  Court 
of  Westchester  County  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J., 
and  Mills,  Rich,  Putnam,  and  Kelly,  J  J.,  con- 
cur. See,  also,  191  App.  Div.  909,  180  N.  Y. 
Supp.  772. 


Richard    CROKER.   Jr.,   Applt, 

(Supreme  Court,  Appellate 


T.    Richard 
CROKER.  Respt      ,     . 

Division,  First  Department.  October  29. 1920.^ 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    No  opinion.    Order  filed. 


Maurice  J.  CROSS  et  al.,  Respts.,  ▼.  WIN- 
TER &  CO.,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November 
12.  1920.)  Order  reversed,  wHh  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
costs;  the  date  for  the  examination  to  proceed 
to  be  fixed  in  the  order.  No  opixiion.  Settle 
order  on  notice. 
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Matter  of  CROTONA  AVENUE.  Re  Verna 
WHITE,  an  infant.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November 
12,  1020.)  Motion  granted,  and  reference  ordei*- 
ed  to  Hon.  John  W.  Goff,  official  referee,  to 
take  proof  and  report  as  to  petitioner's  right  to 
receive  award.    Settle  order  on  notice. 


Clara  Alice  CROUCH,  appellant,  v.  Ike 
George  CROUCH,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  5,  1920.)  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  granted.  Settle  or- 
der before  Mr.  Justice  Blackmar. 


Thomas  CROWLEY,  applt..  v.  HABBRLB 
CRYSTAL  SPRING  BREWING  CO.,  respt 
(Supreme  Court,  Appellate  Division.  Fourth 
Department.  October  15,  1920.)  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied, 
with  $10  costs. 


In  re  CUD  ABACK.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  Septem- 
ber 29,  1920.)  In  the  matter  of  the  application 
for  the  appointment  of  a  committee  of  the  per- 
son and  property  of  Asher  T.  Cudaback,  an  al- 
leged incompetent  person.  No  opinion.  Motion 
for  reargument  denied,  with  $I0  coBts.  Mo- 
tion for  leave  to  appeal  to  Court  of  Appeals 
denied. 


In  the  Matter  of  the  Application  for  the  Ap- 

? ointment  of  a  Committee  of  the  Person  and 
roperty  of  Asher  T.  CUDABACK,  an  Alleged 
Incompetent  Person,  Appellant.  Jennie  A. 
Cudaback,  Respondent.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July, 
1920.)  Order  modified,  by  striking  out  the 
designation  of  time  and  place  of  the  trial,  and 
also  the  mandatory  requirement  that  the  de- 
fendant appear  upon  the  hearing,  and,  as  so 
modified,  affirmed,  without  costs  of  this  appeal 
to  either  party.    All  concur. 


John  CURRAN,  as  administrator,  etc.,  of 
Elizabeth  Curra'n,  deceased,  respondent,  v. 
WHITE  PLAINS  PLUMBING  SUPPLY  COM- 
PANY, Inc.,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  October 
22,  1920.)  Judgment  and  order  unanimously 
affirmed,  with  costs.     No  opinion. 


John  CURRAN,  as  administrator,  etc.,  re- 
spondent, V.  The  WHITE  PLAINS  PLUMB- 
ING SUPPLY  COMPANY,  Inc.,  appellant. 
i Supreme  Court,  Appellate  Division,  Second 
department.  Novemoer  19,  1920.)  Motions 
denied,  without  costs. 


Anna  CZAJKA,  as  Administratrix,  etc.,  Ap- 
pellant,   ▼.    LEHIGH    VALLEY    RAIJiROAD 


COMPANY,  Respondent.  ifSupreme  CSonrt,  Ap- 
pellate Division,  Fourth  Department.  JuJj, 
1920.)     Motion  to  dismiss  appeal  granted. 


In  the  Matter  of  the  Intermediate  Judical 
Settlement  of  the  Accounts  of  Wiliiam  J. 
dAETSCH,  and  one,  as  executors  of  the  1> 
tate  of  William  FREY,  deceased.  (Supreai* 
Court,  Appellate  Division,  Fourth  DefMLrtment 
November  24,  1920.)  Motion  granted,  and  ap- 
peal dismissed,  with  costs. 


Andrew  DAHLBBRG,  respondent,  v. 
CHESEBRO-WHITMAN  COMPANY.  Inc. 
appellant.  (Supreme  Court,  Appellate  Divisioo, 
Second  Department.  October  S,  1920.)  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.     No  opinion. 


DAIGNAN,  Respondent,  v.  AMERICAN 
BREWING  CO.,  Appellant,  (Supreme  Court 
Appellate  Division,  Fourth  Depairtmeiit.  Oc- 
tober 13,  1920.)  Action  by  Margaret  Daignas 
against  the  American  Brewing  Compaoy.  No 
opinion.  Judgment  and  order  reversed,  aod 
new  trial  granted,  with  costa  to  appellant  to 
abide  event.  Held,  that  the  questions  rais^ 
by  the  defendant's  counterclaim  should  hare 
been  submitted  to  the  jury.  The  fjnestion  of 
the  defendant's  counterclaim  not  being  a  prop- 
er counterclaim  was  not  raised  at  the  Trial 
Term.    All,  concur. 


Nicholas  DALESANDRO,  respondent  v. 
Christopher  MEHLING  et  al.,  defendants;  Wil- 
liam M.  Barrett,  as  president  of  the  Adams 
Express  Company,, appellant.  (Supreme  Ouit, 
Appellate  Division,  Second  Department.  No- 
vember 19,  1920.)  Order  modified,  so  as  to 
require  particulars  of  wont  of  probable  cause, 
but  not  as  to  malice,  and  demands  numbered  1, 
2,  3,  and  4  are  restricted  to  acts  which  plain- 
tiff relies  on  to  show  want  of  probable  canse. 
As  thus  modified,  the  order  is  affirmed,  witiiont 
costs.  Jenks,  P.  J.,  and  Rich,  Putnam,  Black- 
mar,  and  Kelly,  JJ.,  concur. 


In  the  matter  of  the  application  of  Ralph  J. 
D'AMATO,  requiring  the  Republican  Commit- 
tee of  Kings  County  to  consider  and  act  on  his 
nomination  as  member  of  the  said  Committee, 
etc.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  October  22,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Kelly,  JJ.,  concur. 


Emille  DAMS,  as  Administratrix,  ete^  R^ 
spondent,  v.  DIRECTOR  GENBSRAL  OF 
RAILROADS,  Appellant.  (Supreme  Oonrt, 
Appellate  Division,  Fourth  Department.  July 
1920.)  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  |10  costs. 
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Nelson  DAVENPORT,  applt.,  v.  Lewis  ^. 
STOCKMAN,  respt.  ^Supreme  Court,  Appel- 
late Division,  Third  Department  November 
10.  1920.)  Judgment  and  order  unanimously 
affirmed,  with  costs. 


John  DAVIS,  plaintiff,  v.  Annie  DAVIS  et  al., 
defendants,  and  Jacob  Tuck  et  al.,  appellants. 
(Supreme  Court,  Appellatt  Division,  Second 
Department  October  28,  1920.)  Appeal  from 
order  entered  June  30,  1920,  dismissed,  with- 
out costs.  The  order  of  July  27,  1920,  reset- 
tling the  original  order,  is  modified,  so  as  to 
provide  for  the  denial  of  the  motions  made  by 
the  appellants,  all  other  provisions  and  direc- 
tions therein  being  stricken  therefrom,  and,  as 
so  modified,  the  order  is  affirmed,  without  costs 
of  this  appeal.  The  moving  papers  do  not  jus- 
tify this  further  relief  or  adjudication  as  to 
priorities  between  devisees,  legatees,  and  cred- 
itors of  the  deceased  who  are  not  before  the 
court  on  the  motion,  and  many  of  whom  are  not 
parties  to  the  action.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


John  DAVIS,  appellant,  v.  Annie  DAVIS  et 
al.,  respondents.  (Supreme  Court,  Appellate 
rHvision,  Second  Department.  November  19, 
1920.)  Motion  to  resettle  order  granted.  Set- 
tle order  on  notice.  " 


Mary  B.  DAVIS,  respt,  v.  Robert  DEUSLER 
et  al.,  applts.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  September  29, 
1020.)  Motion  granted,  and  appeal  dismissed, 
with  costs. 


DAVIS  BROS.  REALTY  CORFN  v.  Georg« 
W.  BAYLIS  et  al.  SAME  v.  Charles  B. 
HARTE,  (Supreme  Court,  Appellate  Division, 
First  Department  October  22,  1920.)  Appli- 
cation granted.    Order  signed. 


Ida  M.  H.  DENIKB,  respondent,  ▼.  John  B. 
HALSTED  and  others,  appellants.  (Supreme 
C'ourt,  Appellate  Division,  Second  Department 
October  8,  1920.)  Motion  for  stay  granted, 
without  costs. 


Ida  M.  H.  DENIKB,  respondent,  v.  John  B. 
HALSTED,  appellant,  impleaded  with  others, 
defendants.  Appeal  No.  1.  (Supreme  Court, 
Appellate  Division,  Second  Department  Oc- 
toho.T  28, 1920.)  Order  affirmed,  with  |10  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J., 
and  Mills,  Rich,  Putnam,  and  Blackmar,  JJ., 
concur. 


Ida  M.  H.  DENIKB,  respondent,  ▼.  John  B. 
HALSTED,  appellant,  impleaded  with  others, 
defendants.  Appeal  No.  2.  (Supreme  Court, 
Appellate  Division,  Second  Department.  Oc- 
tober 28,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J., 
and  Mills,  Rich,  Putnam,  and  Blackmar,  JJ., 
concur. 


Fred  G.  DENNIS,  as  Bank  Com'r,  etc.,  et  al., 
Respts.,  v.  Charles  N.  HASKELL,  applt  (two 
cases).  (Supreme  Court,  Appellate  Division, 
First  Department  October  29,  1920.)  Juda- 
ments  and  orders  affirmed,  with  costs,  m 
opinions.     Orders  filed. 


Fred  O.  DENNIS,  as  Bank  Com*r,  etCn  et  al., 
Respts.,  V.  Charles  N.  HASKELL  et  al.,  Applts. 
(two  cases).  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  29,  1920.) 
Judgments  and  orders  affirmed,  with  costs.  No 
opinions.     Orders  filed. 


Fred  G.  DENNIS,  as  Bank  Com*r,  etc.,  et  al., 
Respts.,  V.  Charles  N.  HASKELL  et  al.,  ap- 
plts. (Supreme  Court,  Appellate  IH vision. 
First  Department  October  29,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


In  the  matter  of  the  claim  of  James  E.  DE- 
PREE,  claimant,  respondent,  for  compensation 
to  himself,  against  INTERBOROUGH  RAP- 
ID TRANSIT  COMPANY,  employer  and  self- 
insurer,  appellant  (Supreme  (Jourt,  Appellate 
Division,  Third  Department  November  10, 
1920.)  Award  unanimously  affirmed,  on  the 
authority  of  Matter  of  Kowaiek  v.  New 
York  Consolidated  R.  R.  Co.,  190  App.  Div. 
160,  179  N.  Y.  Supp.  637,  and  Matter  of  Lit- 
tler V.  George  A.  FtUler  Co.,  223  N.  Y.  369, 
119  N.  E.  554. 


In  the  matter  of  the  application  of  Charles 
S.  DEVOY,  respondent,  for  a  writ  of  manda- 
mus against  Charles  L.  Craig  as  Comptroller  of 
the  Citv  of  New  York,  appellant;  James  A. 
McQuade,  intervener,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  6,  1920.)  This  ease  must  be  heard  in 
some  other  department  of  this  court.  Jenks, 
P.  J.,  and  Mills,  Rich,  Putnam,  and  Kelly,  JJ., 
concur.  Settle  order  on  notice  before  the  Pre- 
siding Justice. 


Edwin  D.  DB  WITT,  Applt,  v.  NEW  YORK 
HERALD  CO.,  Respt.  (Supreme  Court  Ap- 
pellate Division,  First  Department  October 
15,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


In  the  matter  of  the  claim  of  Henry  DILG, 
father,  and  Annie  Dilg,  mother,  for  compensa- 
tion under  the  Workmen's  Compensation  Law 


Digitized  by 


Google 


918 


184  NEW  YOBE  SUPPLBMBNT 


for  the  death  of  John  Dilf.  deceased,  claim- 
anta,  respondents,  against  PYRENB  MANU- 
FACTUKING  COMPANY,  employer,  andiE3t- 
na  Life  Inaurance  Company,  insurance  carrier, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  November  18,  1920.) 
Award  ananimously  affirmed. 


Thomas  B.  DIXON  v.  WESTERN  UNION 
TEUSGRAPH  CO.  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo* 
ber  15,  1920.)  Motion  denied,  with  $10  costs. 
Order  filed. 


Anastasia  DJANNIS,  respondent,  ▼.  George 
DJANNIS,  appellant.  (Supreme  Court,  At>- 
pellate  Division,  Second  Department.  Novem- 
ber 12,  1920.)  Order  reversed,  without  costs, 
and  motion  denied,  without  costs,  but  without 
prejudice  to  a  new  motion  for  the  same  relief. 
In  this  case  the  plaintiffs  scanty  affidavit  re- 
garding the  financial  condition  of  defendant  is 
denied,  not  only  by  defendant,  but  also  by  one 
of  his  partners  in  business.  On  the  other  hand, 
the  circumstantial  allegations  of  defendant  as 
to  plaintiff's  financial  abUity  to  maintain  the 
action  are  not  answered  by  plaintiff.  On  the 
record  as  it  now  stands,  plaintiff  makes  no  case 
for  an  allowance  of  counsel  fee.  Jenks,  P.  J., 
and  Mills,  Putnam,  Blackmar,  and  Kelly,  JJ., 
concur. 


Randolph  DODGE,  Respt.,  ▼.  NEMOURS 
TRADING  CORPORATION,  Applt.  (Su- 
preme Court,  Appellate  Dfvi8io(n«  First  De- 
partment. October  29,  1920.)  Judgment  and 
order  affirmed  with  costs.  No  opinion.  Order 
filed. 


DOHERTY,  Appellant,  v.  ERIE  &  KLAQ- 
ARA  CO.  FARMERS'  INS.  ASS'N,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  October  13,  1920.)  Ac- 
tion by  Emma  Doherty  against  the  Erie  & 
Niagara  County  Farmers'  Insurance  Associa- 
tion. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


In  the  matter  of  the  judicial  settlement  of  the 
accounts  of  Edwin  L.  Hulett  and  Myra  E. 
Dollar,  as  ADMINISTRATORS  of  the  goods 
chattels  and  credits  of  Ert  H.  DOLLAR,  late 
of  Lisbon,  N.  Y.,  deceased.  Edwin  L.  Hulett 
and  Myra  B.  Dollar,  administrators,  respts.; 
Lawrence  RUSSELL,  applt.  (Supreme  Court, 
Appellate  Division,  Third  Department.  No- 
vember 18,  1920.)  Decree  affirmed,  with  costs. 
All  concur,  except  Kiley,  J.,  who  dissents  on 
the  ground  that  the  compensation  allowed  to 
the  appellant  for  his  services  was  inadequate. 
See.  also,  103  Misc.  Rep.  187,  169  N.  Y.  Supp. 
333. 


DOMESTIC  ELECTRICAL  SUPPLY  CO., 
Inc.,  Respt,  v.  William  A.  BONNELL,  Applt. 
(Supreme  Court,  Appellate  Division,  £^rst  De- 


partment, October  15.  1920.)  Order  reversed, 
with  $10  costs  and  disbursements,  and  motion 
denied  with  $10  costs.  No  opinion.  Order 
filed. 


Nathan  DORFBdLA^N  et  al.  t.  David  STOFF, 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  27,  1920^  Motion  to  dis- 
miss appeal  granted,  with  $10  costs,  unless  rec- 
ord on  appeal  filed  on  or  before  November  3» 
1920,    Order  filed. 


Nathan  DORFMAN  et  al.  t.  David  STOFF. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  8,  1920.)  Motion  grant- 
ed.    Order  filedi      ^ 

Frank  DRAKE  v.  Joseph  HODGSON,  impld., 
etc.  (Supreme  Court,  Appellate  Division, 
First  Department  November  12,  1920.) 
Motion  denied,  with  $10  costs.     Order  filed. 


Julia  DREW,  Respt,  ▼.  Casper  HELBOCK, 
Applt  (Supreme  Court,  Appellate  Division, 
I^irst  Department.  October  29,  1920.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.    Clarke,  P.  J.,  dissents.     Order  filed. 


Giuseppe  DUBOLINO,  as  admr.,  etc.,  applt, 
V.  N.  Y.  CENTRAL  R.  R.  and  one,  respts. 
(Supreme  Court  Appellate  Division,  Fourth 
Department  September  29,  1920.)  Appeal 
dismissed,  without  costs,  upon  stipulation  filed. 


In  the  matter  of  the  application  of  Chester 
Atwood  DUNHAM,  for  admission  to  the  bar 
(from  the  state  of  Massachusetts).  (Supreme 
Court  Appellate  IMvision,  Second  Department 
November  19,  1920.)     Application  granted. 


Samuel  A.  DUNN,  appellant  ▼.  James  J. 
BROWNE,  respondent.  ISupreme  Court  Ap- 
pellate Division.  Second  Department  Novem- 
ber 5,  1920.)  Motion  for  reargumcnt  granted, 
and  case  set  down  for  Tuesday,  December  7, 
1920. 


Theodore  DURHAM  v.  STUYVESANT  IN- 
SURANCE CO.  (Supreme  Court  Appellate 
Division,  First  Department  October  15,  1920.) 
Application  granted.     Order  signed. 


Mae  Sedden  DYER,  applt,  v.  METROPOL- 
ITAN LIFE  INS.  CO.,  respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  lo,  1920.)  Motion  to  dismiss  appeal 
granted,  unless  appellant  shall  file  and  serve 
printed  papers  and  pay  to  respondent's  attor- 
ney $10  within  20  days  and  be  ready  for  ar- 
gument at  the  opening  of  the  November  term. 
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Alfred  A.  EDWARDS,  as  trustee  in  bank- 
ruptcy of  Fort  Covington  Creamery  Company, 
Inc.,  respondent,  against  William  N.  MacART- 
NEY,  James  Ma^rtney,  James  Smart,  and 
Earl  W.  Scripter  as  executor  of  the  estate  of 
Elbert  O.  Forbes,  deceased,  doing  business  un- 
der the  firm  name  and  style  of  the  Ft.  Coving- 
ton Banking  Company,  appellants.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  18,  1920.)     Motion  denied. 


In  the  matter  of  the  claim  of  Thomas  E6AN, 
father,  and  Margaret  Egan,  mother,  under  the 
Workmen's  Compensation  Law,  for  the  death 
of  Honora  Egan,  deceased,  claimants,  respond- 
ents, against  TA6GERT  BROTHERS  COM- 
PANY, employer,  and  Utica  Mutual  Insurance 
Company,  insurance  carrier,  appellants.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. November  10,  1920.)  Award  modified, 
by  striking  out  the  provision  that  the  compen- 
sation due  the  deceased's  mother  be  paid  to  her 
husband,  and  in  other  respects  unanimously  af- 
firmed. 


Samuel  EICHENBAUM  et  aL,  Respts.,  ▼. 
Stephen  H.  JAjCKSON,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  19,  1920.)  Order .  afiirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Samuel  EICHENBAUM  et  a1.,  respts.,  v. 
Stephen  H.  JACKSON,  applt.  (Supreme  Ck)nrt, 
Appellate  Division,  First  Department.  No- 
vember 19,  1920.)  Judgment  and  order  affirm- 
ed, with  costs.     No  opinion.     Order  filed. 


Joseph    ELOVE,     respondent,     v.     Rudolph 
STEIN,  etc.,  appellant.     (Supreme  Court,  Ap 


pellate  Division,  Second  Department. 
28,  1920.)     -^   •        -        --* 


October 
Order  afllrmed,  with  $10  costs  and 
disbursements.    No  opinion.    Jenks,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


In  the  Matter  of  EMPIRE  STATE  SURE- 
TY CO.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  12,  1920^  Mo- 
tion to  dismiss  appeal  granted,  with  $1()  costs. 
Order  filed. 


Louis  ENGEL,  respondent,  v.  Henry  DOSCH- 
ER  et  al.,  executors,  etc.,  appellants;  Bar- 
bara Irauer,  Edward  W.  Lauer,  and  Gesine  En- 
gcl,  as  executrix,  etc.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  November 
19,  1920.)  Appeal  dismissed,  without  costs. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Blackmar, 
and  JaycoXy  JJ.,  concur. 


Samuel  I.  EPSTEIN,  respondent,  ▼.  Rose 
GLUCKIN,  appellant,  and  another,  defend- 
ant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department     October  8,  1920.)     Motion 


granted,  in  so  far  as  It  resettles  the  order  spec- 
ifying  the  reversed  findings,  and  otherwise  de- 
nied.    Settle  order  before  Mr.  Justice  Black- 


Annie  EPSTEIN,  respondent,  v.  IRebecca' 
WERBELOVSKY,  etc.,  et  al.,  defendants,  and 
Abraham  Werbelovsky  et  al.,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. November  5,  1920.)  Motion  to  re- 
settle order  granted,  so  as  to  award  costs  of  the 
appeal  and  the  action,  and^2,000  additional  al- 
lowance to  the  guardian  aJptem,  and  otherwise 
denied. 


E.  RICHARD  MEINIG  CO.  v.  UNITED 
STATES  FASTENER  CO,  (Supreme  Court, 
Appellate  Division,  First  Department  Octo- 
ber 13,  1920.)  Motion  for  stay  granted,  upon 
condition  stated  in  order.    Order  filed. 


In  the  matter  of  the  claim  of  Willie  A.  EU- 
ROPE, as  widow  of  James  Reese  Europe,  en^ 
ployee,  for  death  benefits  under  the  Workmen's 
Compensation  Law,  claimant,  respondent, 
against  ADDISON  AMUSEMENTS,  Inc.,  em- 
ployer, and  United  States  Casualty  Company, 
insurant  carrier,  appellants.  (Supreme  Court, 
Appellate  Division,  Third  Department.  No* 
vember  18,  1920.)  Award  aflSrmed.  All  con- 
cur, except  Cochrane  and  Henry  T.  Kellogg, 
JJ.,  who  dissent. 


Chester  W.  PATRI/TE,  as  Trustee,  etc.,  Respt, 
V.  Spencer  W.  STEWART  et  al.,  impleaded, 
etc.,  Applts.  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  October  29,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    No  opinion.     Settle  order  on  notice. 


Frank  FAU.ITICO  et  al  v.  FORTY-SEO 
OND  ST.,  MANHATTAkVILLB  &  ST. 
NICHOIiAS  AVE.  RAILWAY  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  22,  1920.)  Application  denied,  with 
$10  costs,  and  stay  vacated.    Order  signed. 


In  the  matter  of  the  claim  of  Nicholas  FA-< 
RONE,  claimant,  respondent,  for  compensation 
under  the  Workmen's  Compensation  Law, 
against  Joseph  FARONE,  employer,  and  ^tna 
life  Insurance  Company,  insurance  carrier, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  September  22,  1920.) 
Award  unanimously  affirmed. 


F.  B.  LAWRENCE,  Ltd.,  Respt,  t.  Walter 
HAST,  impld.,  etc,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  Novem- 
ber 26,  1920.)  Order  modified,  by  striking 
therefrom  all  after  the  word  ^'discontinued,'* 
and  inserting  'Srith  oosta  to  defendant  to  be 
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taxed/*  and,  as  so  modified^  affirmed,  with  ^0 
costs  and  disbursements  to  appellant.  No  opin- 
ion.    Order  filed. 


Harry  PEINGOLD,  Rcspt.,  v.  WALWORTH 
BROS.,  Inc.,  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  No- 
vember 5.  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements;  the  date  for  the  "ex- 
amination  to  proceed  to  be  fixed  in  the  order. 
No  opinion.    Settle  order  on  notice. 


In  the  matter  of  the  claim  of  Israel  FELD- 
MAN,  employee,  for  compensation  under  the 
Workmen's  Compensation  Law,  respondent, 
against  ELMONT  CEMETERY,  Inc.,  employ- 
er, appellant.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  November  10,  1920.) 
Award  unanimously  affirmed. 


FELS  &  COMPANY,  Respt,  v.  PHILIP- 
PINE VEGETABLE  OIL  CCJMPANY,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  12,  1920.)  Order  revers- 
ed, with  $10  costs  and  disbursements,  and  mo- 
tion granted,  and  the  order  dated  April  30, 1920, 
for  examination  before  trial,  vacated.  No  opin- 
ion.   Order  filed. 


Frank  FEROCE,  Applt.,  v.  Gifford  PINCHOT 
et  al.,  Respts.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  5,  1920.) 
Order  affirmed,  with  costs.  No  opinion.  Or- 
der filed. 


Rudolph  FERSENHEIM,  respondent,  t.  Men- 
del PRESBERGER,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department, 
October  8,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursemonts.  See  Baldwin  v.  Dillon, 
188  App.  Div.  991.  177  N.  Y.  Stipp.  910. 
No  opinion.  Jenks,  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Kelly,  JJ.,  concur. 


In  the  matter  of  the  application  of  Max 
FEUER,  respondent,  for  an  order  for  the  ex- 
amination of  Leopold  SCHALLER,  appellant,  in 
proceedings  supplementary  to  execution,  etc. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. November  23,  1920.)  Order  re- 
versed, without  costs,  and  proceeding  remitted 
to  the  Special  Term,  to  determine,  after  in- 
quiry, by  reference  or  otherwise,  as  may  be  best, 
the  question  whether  or  not  the  wife  of  the 
judgment  debtor  and  her  apparent  grantees, 
Abramowitz  and  Schafran,  were  holding  title 
to  the  real  property  in  trust  for  the  judgment 
debtor,  and  whether  the  avails  that  came  into 
the  hands  of  the  judgment  debtor  belonged  to 
him  or  to  his  wife,  and  the  disposition  thereof, 
and  to  make  such  order  as  the  evidence  jus- 
tifies.   We  are  of  opinion  that  in  this  case  every 


question  of  fact,  which  it  is  necessary  to  de- 
cide in  order  to  determine  whether  the  judgment 
debtor  had  violated  the  injunction  order,  was 
within  the  jurisdiction  of  the  court  upon  this 
motion,  and  that  a  mere  claim  upon  the  part  of 
the  judgment  debtor  that  the  property  belonged 
to  his  wife  did  not  foreclose  such  inquiry.  The 
inquiry  should  at  least  be  prosecuted  so  far  as 
to  decide  whether  the  claim  was  a  substantial 
one;  in  such  case  the  remedy  is  by  an  action 
by  a  receiver  to  reacli  the  fund.  Jenks,  P.  J., 
and  Mills,  Putnam,  Blackmar,  and  Kelly,  J  J., 
concur. 


In  the  Matter  of  the  application  of  Max 
FEUER.  respondent,  v.  Leopold  SCHALLER, 
appellant.  (Supreme  (Ik)urt,  Appellate  Division, 
Second  Department.  October  8,  1920.)  Mo- 
tion for  stay  granted,  on  condition  that  appel- 
lant perfect  the  appeal,  place  the  cause  on  the 
November  calendar  and  be  ready  for  argument 
when  reached ;  otherwise,  motion  denied,  with 
$10  cosu. 


Frederick  W.  FIELDING,  respondent,  v. 
Robert  L.  BEIiX^HER,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  19,  1920.)  Appeal  dismissed,  with- 
out costs.  Jenks,  P.  J.,  and  Mills,  Putnam^ 
Blackmar,  and  Jaycox,  JJ.,  concur. 


Leo  FINKENBERG,  Inc..  v.  CROMPTON 
BUILDING  CORP'N  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber 13,  1920.)  Motion  to  dismiss  appeal  grant- 
ed, with  $10  co&ts,  unless  appeBant  comply 
with  terms  of  order.    Order  filed. 


Leo  FINKENBERG  v.  Bell  G.  LEVINSON 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  15,  1920.)  Mo- 
tion denied,  with  $10  costs.    Order  filed. 


In  the  Matter  of  the  application  of  John  P. 
FINN,  for  admission  to  the  bar  (from  the  state 
of  Massachusetts).  (Supreme  Court,  Appel- 
late Division,  Second  Department.  November 
5,  1920.)    Application  granted. 


WiUiam  FISCHER  v.  ROMAN  BATHS  CO. 
(Supreme  Court,  Appellate  Division.  BMrst  De- 
partment. October  22,  1920.)  Application  de- 
nied, with  $10  costs.    Order  signed. 


Edwin  W.  FISKE,  etc.,  respondent  v. 
Grace  B.  SIMMS,  appellant,  (Supreme  CJourt, 
Appellate  Division,  Second  Department.  Oc- 
tober 22,  1920.)  Judgment  and  order  of  the 
City  Court  of  Mt.  Vernon  unanimously  affirmed, 
wnth  costs.    No  opinion. 
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5461  EAST  BOSTON  COAL  CO.,  Kespt^  v. 
AROHIBAI4D  McNEIL  &  SONS  CO.,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
paitment.  November  5,  1920.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 
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In  the  Matter  of  the  application  of  Morton 
Elmer  FRANK,  for  admission  to  the  bar 
(from  the  Philippine  Islands).  (Supreme 
Court,  Appellate  Division,  Second  Depart- 
ment. October  28,  1920.)  AppUcation 
granted. 


Minnie  FLAM,  Respt.,  v.  Isak  FLAM,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  12,  1920.)  Order  modified, 
by  reducing  alimony  to  $25  per  week,  and  coun- 
sel fee  to  $250',  and,  as  so  modified,  affirmed, 
without  costs.    No  opinion.    Order  filed. 


Stanley  FLETCHER,  Applt,  y.  Grosvenor 
NICHOLAS  et  al.,  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 19,  1920.)  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 


Ctiarles  B.  FLOOD,  as  administrator,  etc, 
of  Margaret  M.  Flood,  deceased,  respondent,  v. 
GOTHAM  CAN  COMPANY,  appeUant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  22,  1920.)  Order  unani- 
mously affirmed,  with  costs.    No  opinion. 


Henry  FORSHHEIMER  et  al.  v.  Harry 
BERNSTEIN  et  al.  (Supreme  Court,  Appel- 
late Division,  First  Department  October  22, 
1920.     Application  granted.     Order  signed.  ' 


In  the  matter  of  the  claim  of  Irving  FOX 
for  compensation,  claimant,  respondent,  against 
W.  R.  OSTRANDER  &  CO.,  employer,  and 
Employers'  Liability  Assurance  (Corporation, 
Ltd.,  insurance  carrier,  appellants.  (Supreme 
Court,  Appellate  Division,  Third  Department 
November  10,  1920.)  Award  reversed  and 
claim  dismissed,,  on  the  authority  of  Matter  of 
Aylesworth  v.  Phoenix  Cheese  Ck>.,  170  App. 
Div.  34,  156  N.  Y.  Supp.  916,  All  concur,  ex- 
cept John  M.  Kellogg,  P.  J.,  who  dissents. 


FOX  FILMS  CORPORATION,  respondent, 
V.  Stuard  HIRSCHMAN  and  others,  appel- 
lants (two  cases).  (Supreme  Ck>urt,  Appel- 
late Division,  Second  Department  Octo- 
ber 8,  1920.)     Motions,  denied,  without  costs. 


Habib  J.  FRANCIS,  respt.,  v.  Herman  CAS- 
LER  and  one,  applts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Octo- 
ber 15,  1920.)  Judgment  and  order  reversed, 
and  new  trial  granted,  with  costs  to  appel- 
lants to  abide  event.  Jlcldj  that  the  court 
erred  in  submitting  to  the  jury  the  question 
of  whether  the  son  was  by  age  and  experience 
f^.pable,  of  operating  the  car  and  in  permitting 
vtie  jury  to  predicate  negligence  of  the  defend- 
ants upon  allowing  him  to  operate  the  same. 
All  concur. 


FRANKLIN  KNITTING  MILLS,  Respt.,  v. 
Moses  WALLACH  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  £^rst  Department. 
October  15.  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 

FREDERIC  HENJES,  Jr.,  Inc.,  Respt,  v. 
LEVANT   AMERICAN    COMMERCIAL   CO., 

Applt  (Supreme  Court,  Appellate  Division, 
First  Department  October  29,  1920.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.    Order  filed. 


FRBY  ft  SON,  Inc.,  v.  B.  R.  SHERBURNE 
CO.,  et  al.  (Supreme  Court,  Appellate  Divi* 
sion.  First  Department.  November  12,  19^.) 
Motion  denied,  and  stay  vacated.  Order  filed. 
See,  also,  193  App.  Div.  &49,  184  N.  "Y.  Supp. 
^61.  ^ 

Louis  C.  FUCCILLO.  respondent,  v.  AMER- 
ICAN DISTRIBUTING  COMPANY,  appel- 
lant. (Supreme  Court,  Appellate  Division, 
Second  Department  October  28,  1920.)  Or- 
ders affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


James  F.  GALLAGHER  ▼.  McREYNOLDS 
OIL  &  REFINING  CO.  (Supreme  Court, 
Appellate  Division,  First  Department  Octo- 
ber 2Z,  1920.)  Application  denied,  with  $10 
costs.    Order  signed. 


In  the  matter  of  the  daim  of  Vincenzo 
GALLO  for  compensation  under  the  Work- 
men's Compensation  Law,  against  the  BLOCH 
&  HIRSCH  FUR  CO.,  employer,  and  Zurich 
General  Accident  &  Liability  Insurance  Com- 
pany, Ltd.,  insurance  carrier,  appellants.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment September  22,  1920.)  Award  re- 
versed, and  the  matter  remitted  to  the  com- 
mission for  further  consideration.  The  re« 
versal  is  for  the  error  in  refusing  the  cross- 
examination  of  Dr.  Larralde.     All  concur. 


In  the  Matter  of  the  Final  Accounting  of 
Alice  H.  GARDNER,  as  ancillary  executrix  of 
Sarah  A.  WILDER,  deceased."  (Supreme 
C'ourt,  Appellate  Division,  Fourth  Department. 
November  24.  1920.)  Decree  affirmed,  with 
costs.    All  concur. 


Henriette  GARLI^CH,  as  administratrix, 
etc.,  of  Otto  Garlisch.,  deceased,  appellant,  v. 
NEW     YORK,     ONTARIO     &     WESTERN 
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RAILWAY  OOMPANT  respondent.  (Su- 
preme Goart,  Appellate  Division,  Second  De- 
partment October  S,  1920.)  Motion  denied, 
on  condition  that  appellant  perfect  the  ap- 
peal,  place  the  cause  on  the  November  calen- 
dar, and  be  ready  for  argument  when  reached; 
otherwise,   motion  granted,   with  $10  costs. 


Frances  GASS,  appellant,  v,  John  GLUCK- 
IN,  respondent.  (Supreme  Court,  Appellate 
Pivision,  Second  Department  October  S, 
1920.)  Motion  denied,  on  condition  that  ap- 
pellant perfect  the  appeal,  place  the  cause  on 
the  November  calendar,  and  be  ready  for  arg- 
ument when  reached;  otherwise,  motion  grant- 
ed, with  110  costs. 


John  GASS,  appellant,  ▼,  John  GLUCKIN, 
respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  8,  1920.) 
Motion  denied,  on  condition  that  appellant  per- 
fect the  appeal,  place  the  cause  on  the  Novem- 
ber calendar,  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  $10 
costs. 

In  the  Matter  of  Proving  the  Last  Will 
and  Testament  of  Helen  P.  GAY.  Deceased. 
William  G.  Pennypacker,  Jr.  Appellant;  Louis 
Whiting  Gay  and  Another,  Executors,  etc.,  and 
Others,  Respondents.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  July, 
1920.)  Decree  affirmed,  with  costs.  All 
concur. 


In  re  GAY'S  WILL.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Sep- 
tember 29,  1920.)  In  the  matter  of  proving 
the  last  will  and  testament  of  Helen  P.  Gay, 
deceased.  No  opinion.  Motion  for  leave  to 
appeal  to  Court  of  Appeals  denied,  with  $10 
costs. 


J.  Karl  GAYLORD,  ag  administrator  of  the 
estate  of  Clara  M.  Gaylord,  deceased,  respt.,  v. 
Walker  D.  BINES,  Director  General  of  RaU- 
roads;  successor  in  office  to  William  G.  McAdoo, 
Director  General  of  Railroads,  New  York,  On- 
tario &  Western  Railroad  Company,  applt 
(Supreme  Court  Appellate  Division,  Third  De- 
partment November  18,  1920.)  Judgment  and 
order  unanimously  affirmed,  with  costs. 


Max  GEIGER  v.  Joseph  D.  FARKAS  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  22,  1920.)  Application 
denied,  with  $10  costs.    Order  signed. 


Sarah  GBLB,  Respt.,  ▼.  Louis  FIRSTEN- 
BERG,  Applt  (Suprenie  Court,  Appellate 
Division;  First  Department.  October  22, 
1920.)  Judgment  and  order  affirmed,  with 
costs.     No  opinion.     Order  filed. 


Jacob  GBLLMAN.  respondent  ▼.'  Camella 
SPINA,  appellant  (Supreme  Court  Appellate 
Division,  Second  Department  November  19, 
1920.)  Judgment  of  the  County  Court  of 
Queens  County  unanimously  affirmed,  with 
costs.  The  agreement  of  October  23,  1919, 
signed  by  the  defendant  on  which  plaintiff 
then  made  a  $50  deposit,  created  a  complete 
obligation,  binding  upon  both  the  vendor  and 
vendee,  which  is  properly  enforced  by  a  judg- 
ment for  specific  performance.  MUler  ▼. 
Tuck,  95  App.  Div.  134.  88  N.  Y. 
Tobias  v.  hynch,  192  App.  Div.  54, 
Supp.  643. 


Supp.  495; 
182  N.  Y. 


In  the  Matter  of  the  Probate  of  the  Last 
Will  and  Testament  of  Eugene  GBRBERBUX, 
deceased.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  8,  1920.) 
Order  (109  Misc.  Rep.  486,  178  N.  Y.  Supp. 
779)  of  the  Surrogate's  Court  of  Westchester 
County  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  PutnAm,  and  Kelly,  JJ.,  concur. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law 
made  by  Gussie  GBRSONOWITZ,  claimant, 
respondent  on  account  of  the  death  of  Albert 
Gcrsonowitz,  deceased,  against  AMERICAN 
PICKLE  COMPANY  and  Maryland  Casualty 
Company,  appellants.  State  Industrial  Com- 
mission, respondent.  (Supreme  Court  Appel- 
late Division,  Third  Department  Septemner 
22,  1920.)  Award  as  to  the  two  children  re- 
versed, no  claim  having  been  filed  in  their  be- 
half, and  as  to  the  mother  unanimously  affirmed. 


Dante  GIANETTINO,  an  infant,  Regpt,  v. 
Maks  WEISS.  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  Novem- 
ber 19,  1920.)  Judgment  and  order  reversed, 
with  costs,  and  complaint  dismissed,  with 
costs,  on  the  authority  of  MuUer  v.  Hillen- 
brand, 227  N.  Y.  448,  125  N.  fl.  808.  Order 
filed.  

John  B.  J.  GIBBS,  Respt,  t.  Aaron  KREIS- 
EL  et  al.,  Applts.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  12, 
1920.)  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  granted  to  extent  stat- 
ed in  order,  with  leave  to  plaintiff  to  serve 
amended  complaint,  if  so  advised.  No  opinion. 
Order  filed. 


George  GILLIMAN  v.  DUNMORB  WORST- 
ED CO^  Inc.  (Supreme  Court  Appellate  Di- 
vision, First  Department  October  22,  1920.) 
Application  denied,  with  $10  costs.  Order 
signed. 


GLADYSZ,  et  al.,  Appellants,  v.  PPLISH 
UNION  OF  AMERICA,  Inc.,  et  al.,  respond- 
ents. (Supreme  Court,  Appellate  Division, 
Fourth  Department    September  29,  IdSMl)    Ac- 
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tion  by  Jan  Oladysz  and  others,  individnally  and 
as  members  of  the  Polish  Union  of  America, 
against  the  Polish  Union  of  America,  Incorpo- 
rated, and  others.  No  opinion.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied, 
with  $10  costs. 


Abraham  OLANZER  et  al.  y.  LeTU  SHEP- 
ARD  et  aL  (Supreme  Court,  Appellate  Divi- 
sion.  First  Department.  October  13,  1920.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs,  unless  appellants  comply  with  terms  of 
order.    Order  filed. 


Frank  OliOR,  respt.,  v.  PURB  CANB  MO- 
LiASSKS  eORPN.,'^  applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Sep- 
tember 29,  1020.)  Motion  granted,  and  appeal 
dismissed,  with  costs. 


George  McM.  GODLBY,  as  Bx*r,  etc^Bespt., 
V.  CRANDALL  &  GODLEY  COMPANY,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
pArtment.  October  22,  1920.)  Judgment  af- 
firmed, with  costs.  No  opinion.  Order  filed. 
See,  also,  181  App.  Div.  75,  laS  N.  Y.  Supp. 
251. 


Jacob  GOLDBERG,  appellant,  t.  Esphierra 
GOLDBERG,  respondent.  (Supreme  CJourt, 
Appellate  Division,  Second  Department.  No- 
vember 23,  1920.)  We  think  that  this  order  is 
practically  a  review  of  one  Special  Term  by 
another,  made  within  too  short  a  period,  when 
there  is  no  radical  change  in  the  circumstances. 
It  seems  to  us  that  the  increase  of  the  allow- 
ance for  the  child  is  unwarranted.  The  order 
is  therefore  reversed,  and  motion  denied,  with- 
out prejudice  to  an  application  for  an  order  re- 
quinng  the  father  to  pay  the  doctor's  bills. 
Jenks,  P.  J.,  and  Mills,  Pr.tnam,  Blackmar,  and 
Kelly,  JJ.,  concur,      a 

Jerome  GOLDBERG  and  Isidore  Goldberg, 
copartners,  etc..  respondents,  v.  Max  HIGH- 
LIEB,  as  president,  and  Samuel  Lederman,  as 
treafiiurer,  of  Fancy  Leather  Goods  Workers' 
Union,  and  others,  appellants.  (Supreme  Ourt, 
Appellate  Division,  Second  Department.  Oc- 
tober 22,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opimon.  Jenks, 
P.  J.,  and  Milla,  Rich,  Putnam,  and  Kelly,  JJ^ 
concur. 


Mary  A.  GOLDEN,  as  Administratrix,  etc„  of 
Adrian  D.  Golden,  deceased,  Appellant,  v.  Mar- 
garet M.  GINTY,  Respondent.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
July,  1920.)  Judgment  and  order  reversed, 
and  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event.  Held,  that  the  Com- 
pensation Act  is  not  exclusive,  and  that  the 
question  of  the  defendant's  negligence  should 
have  been  submitted  to  the  jury.  The  case  of 
WolfE  v.  Fultc-n  Bag  &  Cotton  Mills,  185  App. 
Div.  436,  173  N.  Y.  Supp.  75,  seems  to  be  in 


harmony  with  a  large  number  of  cases  in  other 
states  where  Compensation  Acts  are  in  force. 
All  concur,  except  Kruse,  P.  J.,  and  De  Angelis, 
J.,  who  dissent  upon  the  ground  that  the  rela- 
tion of  employer  and  employee  existed  between 
plaintiffs  intestate  and  defendant  and  that 
the  plaintiff  has  a  remedy  under  the  Workmen's 
Compensation  Act  (ConsoL  Laws,  c.  67)  which 
is  exclusive, 

Henrietta  GOLDFEIN  et  al.,  Applts.,  t. 
Isaac  MENDELSON  et  al.,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  26,  1920.)  Orders  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 

Ethel  GOLDSTEIN,  Applt,  v.  Samuel  GOLD- 
STEIN, Respt.  (Supreme  Court,  Appellate 
Division,  First  Department  October  29, 1920.) 
Order  affirmed,  without  costs.  No  opinion. 
Order  filed. 


Nettie  GOODMAN  v.  Gussie  RESNICOFF 
et  aL  (Supreme  Court,  Appellate  Division, 
First  Department.  October  29,  1920.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs.  Or- 
der filed. 


Samuel  GOODMAN  t.  Gussie  RESNICOFF 
et  aL  (Supreme  Court,  Appellate  Division, 
First  Department.  October  29,  1920.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs. 
Order  filed.  

James  A.  GOODRICH,_plaintifl,  v.  Satie 
MALINOWSKI,  Anthony  Wosnicke,  Mary  01- 
kowski,  Victoria  Lisziski,  Joseph  Woznicke, 
Bronislaus  Woznicke,Veronica  Woznicke,  John 
Woznicke,  Vincent  Woznicke,  Magdalena  Ol- 
son, and  Satie  Malinowski  and  Joseph  Woz- 
nicke as  executors  of  the  last  will  and  testa- 
ment of  Annie  Woznicke,  deceased,  defendants. 
(Supreme  (3ourt.  Appellate  Division,  Third  De- 
partment, November  10,  1920.)  Order  revers- 
ed, with  $10  costs,  and  order  of  reference,  ref- 
eree's report,  and  judgment  are  set  aside,  and 
new  trial  granted,  with  costs  to  appellant  to 
abide  the  ev6nt.  upon  the  authority  of  Cronon 
v.  Avery,  42  Misc.  Rep.  1,  86  N.  Y.  Supp.  6$9, 
Stebbins  v.  Brown,  65  Barb.  272,  and  Carroll 
V.  Lufkins,  29  Hun,  17.    All  concur. 


In  the  Matter  of  John  W.  GOODRIDGH, 
Respt.,  V.  John  J.  DBLANBY,  as  Transit  Con- 
struction Com'r,  etc.,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  No- 
vember 26,  1920.)  Order  modified,  by  striking 
therefrom  subdivisions  (f)  and  (i),  and,  as  so 
modified  affirmed,  without  costs.  No  opinion. 
Order  filed. 


Fred  A.  GORDON,  Respt.,  ▼.  John  J.  CONE, 
impldj,  etc.,  Applt,  (Supreme  Court,  Appel- 
late I^ivision,  First  Department.  October  15, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.    No  opinion.     Order  filed. 
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Kitty  GORDON,  Respt.,  t.  WORLD  FILM 
CORPORATION,  Applt.  (Supreme  Court,  Ap- 
pellate DiyisioD,  First  Department.  October 
29,  1920.)  Judgment  and  order  affirmed,  with 
costB.    No  opinion.    Order  filed. 


GORDON'S  DRY  GIN  CO.,  Ltd.,  Respt..  ▼. 
Samuel  G.  DOLLIVER,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  29,  1920.)  Determination  affirmed, 
with  costs.    No  opinion.    Order  filed. 


In  the  matter  of  the  claim  of  Alice  GORLE, 
widow,  for  compensation  under  the  Workmen's 
Compensation  Law  for  herself  and  minor  chil- 
dren for  the  death  of  Henry  Gorle,  claimant, 
respondent,  against  ALFRED  E.  JOY  COM- 
PANY. Inc.,  employer,  and  ^tna  Life  Insur- 
ance Company,  insurance  carrier,  appellants. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  10,  1920.)  Award  mod- 
ified, by  striking  out  the  compensation  for  the 
first  14  days  of  disability,  and,  as  so  modified, 
affirmed.  All  concur,  except  John  M.  Kellogg, 
P.  J.,  and  Kiley,  J.,  who  dissent. 


John  GRANA,  Respt.,  v.  WENDELL  &  EV- 
ANS CO. J  Inc.,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
20,  1920.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


In  the  Matter  of  Albert  Z.  GRAY  et  al., 
stockholders  in  the  Perlman  Rim  Corporation. 
(Supreme  Court.  Appellate  Division,  First  De- 
partment. October  15,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


In  the  matter  of  the  claim  of  Ora  L,  GRAY, 
widow,  claimant,  respondent,  for  compensation 
for  herself  for  the  death  of  Robert  J.  Gray, 
under  the  Workmen's  Compensation  Law, 
against  SEMET-SOLVAY  COMPANY,  em- 
ployer and  self -insurer^  appellant  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  10,  1920.)  Award  affirmed.  All 
copcur,  except  Kiley,  J.,  who  dissents. 


tember  29,  1920.)  Action  by  Dorothy  Green 
against  Cornell  University.  No  opinion.  Mo- 
tion for  leave  to  appeal  to  Court  of  Appeals  de- 
nied, with  $10  costs. 


In  the  Matter  of  Hetty  H.  R.  GREEN,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
First  Department.  November  12,  1920.)  Mo- 
tion denied,  with  $10  costs. 


Dorothy  GREEN,  Respondent,  v.  CORNELL 
UNIVERSITY,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July, 
1920.)  .Judgment  and  order  affirmed,  with 
costs.     All  concur. 


GREEN,  Respondent,  v.  CORNELIi  UNI- 
VERSITY, Appellant.  (Supreme  Court,  Ap- 
pellate   Division,    Fourth    Department.      Sep- 


In  the  matter  of  the  claim  of  Samuel  GREEN- 
BERG  for  compensation  under  the  Workmen's 
Compensation  Law,  respondent,  against  Abra- 
ham GEFFNER  and  Max  Koch,  employers,  and 
Massachusetts  Bonding  &  Insurance  Company, 
insurance  carrier,  appellants.  (Supreme  Court, 
Appellate  Division,  Third  Department.  Sep- 
tember 22,  1920.)  Sent  back  to  the  Com- 
mission. 


Meyer  GREENBERG,  appellant,  v.  Charles 
PRESSLER,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber, 19,  1920.)  Appeal  dismissed,  without  costs. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Blackmar,  and 
Jaycox,  JJ.,  concur. 


In  the  mattec  of  the  claim  of  Jennie  GREEN- 
WAY  for  compensation  under  the  Workmen*'s 
Compensation  I^w,  claimant,  respondent, 
against  HOSPITAL  OF  GOOD  SHEPHERD, 
employer,  and  iEtna  Life  Insurance  Coinpany, 
insurance  carrier,  appellants.  (Supreme  (3onrt, 
Appellate  Division,  Third  Department.  Sep- 
tember 22,  1920.)  Award  nnanimouBly  af- 
firmed. 


Percy  GRIFFIN  et  al.,  Applts.,  v.  CITY  OF 
NEW  YORK,  Respts.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November  26, 
1920.)  Judgment  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


Charles  E.  GROAT,  Respondent,  v.  George  A. 
ADAMS,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Demirtment.  July.  1920.) 
Motion  for  reargument  dinied,  with  $1(J  costs. 
Motion  for  leave  to  appeal  to  Ck>urt  of  Ap- 
peals denied. 


G.  ROT5ISON  &  CO.,  Inc.,  v.  Harry  KRAM 
(two  cases).  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  November  12, 
1920.)  Motions  for  stay  pending  appeal  grant- 
ed. Appeal.*?  to  be  promptly  brought  on  for 
argument.    Settle  orders  on  notice. 


George  W.  GROVES,  applt.,  v.  Guy  S. 
WARREN,  respt.  (Supreme  Court,  Appellate 
Division,  Third  Department.  September  22, 
1920.)     Motion  denied.     Kiley,  J.,  not  sitting. 


Abraham  S.  GUMANOW,  respondent,  v. 
COASTWISE  LUMBER  &  SUPPLY  COM- 
PANY,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department,  October  28, 
1920.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 
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Samnel  GUTEFF,  respondent,  y.  Jacob  MOS- 
KOWITZ,  appellant  (Supreme  Court,  Appel- 
late Division,  Secohd  Department  October  8, 
1920.)     Motion  granted,  with  $10  costs. 


Alice  HAEDRICH,  respondent,  t.  Louis 
HAEDRIOH,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  October 
22,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements,  and  stay  of  October  4,  granted 
pending  appeal,  vacated.  No  opinion.  Jenks, 
P.  J.,  and  Mills,  Putnam,  Blackmar,  and  Kelly, 
JJ.,  concur. 
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Irving  HAIGHT,  as  administrator,  etc.,  of 
Frank  Haight,  deceased,  respondent,  v.  S. 
Jeanette  CARMEN,  defendant ;  Jackson  Butts, 
appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  October  8,  1920.)  Judg- 
ment of  tne  County  Court  of  Dutchess  County 
unanimously  affirmed,  with  costs.     No  opinion. 


William  B.  HALE  v.  Benjamin  PLATBK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  ^2,  1920.)  Application  de- 
nied, with  $10  costs.     Order  signed. 


John  B.  HALSTED,  appellant,  v.  Ida  M.  H. 
DENIKE,  respondent,  impleaded  with  others, 
defendants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  28,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Blackmar,  J  J.,  concur. 


Eugene  HAKE,  applt  v.  KmA^Y  ISLAND 
LIME  &  TRANSPORT  CO.,  respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  15,  1920.)  Judgment  affirmed,  with 
costs.     All  concur. 


Eugene  HAKE,  Applt  v.  KELLY  ISLAND 
LIME  &  TRANSPORT  CO.,  Respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  24,  1920.)  Motion  for  reargument 
denied,  with  $10  costs.  Motion  for  leave  to 
appeal  to  Court    of  Appeals  denied. 


Katherine  P.  HAMPTON,  respondent,  y. 
CITY  OP  NEW  YORK,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  23,  1920.)  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide  the 
event,  unless  within  20  days  plaintiff  stipulate 
to  reduce  the  verdict  to  the  sum  of  $5,000, 
and  modify  the  judgment  accordingly,  in  which 
event  the  judgment,  as  so  modined,  and  the 
order,  are  unanimously  affirmed,  without  costs 
of  this  appeal.  Jenks,  P.  J.,  and  Rich,  Putnam, 
Blackmar,   and   Kelly,   JJ.,  concur. 


In  the  matter  of  the  claim  of  Mrs.  A. 
HANNA,  claimant,  respondent,  for  compensa- 
tion for  herself  under  the  Workmen's  Com- 
pensation Law  of  the  state  of  New  York, 
against  J.  H.  PIERSON  CO.  and  Maryland 
Casualty  Co.,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Novem- 
ber 10,   1920.)     Award   unanimously   affirmed. 


In  the  Matter  of  John  H.  HARBECK,  dec'd. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  22.  1920.)  Order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Alfred  M.  HARDES,  Respt.  v.  FBEEMAN- 
STJMNER  CO.,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
12,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements ;   the  date  for  the  examination  to 

groceed  to  be  fixed  in  the  order.     No  opinion, 
ettle  order  on  notice. 


Eva  Bell  HARKINS,  as  Administratrix,  etc.. 
Respondent,  v.  SIZER  FORGE  COMPANY, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  July,  1920.)  Motion  for 
reargument  denied,  with  $10  costs. 


In  the  matter  of  the  claim  of  Charles  F. 
HARMON  for  compensation  under  the  Work* 
men's  Compensation  Law,  claimant,  respondent, 
against  NATIONAL  ICE  &  COAL  COMPANY, 
employer,  and  Ice  Dealers'  Mutual  Insurance 
Company,  appellants.  (Supreme  Court,  Appel- 
late Division.  Third  Department.  November 
10,   1920.)     Award   unanimously   affirmed. 


Harry  A.  HARRIS  et  aL,  Bespts.,  v.  Alexan- 
der PROI'FER  et  al.,  Applts.  (Supreifae  CoutU 
Appellate  Division,  J^rst  Department.  No- 
vember 26,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


HARRIS  HANDMAN  &  BRO.  CO.,  Inc.. 
Applt.  V.  NEW  ERA  MANUFACTTURING 
CO.,  Inc.,  Respt  (Supreme  Court  Appellate 
Division,  First  Department.  October  29,  1920.) 
Orders  affirmed,  with  $10  costs  and  disburse- 
ments.    No  opinion.     Order  filed. 


Inez  R.  HARTLEY,  Respondent,  y.  James 
Myron  RINGER,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  July, 
1920.)  Judgment  and  order  affirmed,  with  costs. 
All  concur;   Clark,  J.,  not  sitting. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workman's  Compensation  Law  made 
by   Mary  HARTMAN,   Mildred  H.   Hartman, 
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William  Hartman,  and  Edward  H!^mazi« 
claimants,  respondents,  against  T.  A.  HEN- 
NESSY,  Inc.,  employer,  and  New  Amsterdam 
Casualty  Company,  insurance  carrier,  appel- 
lants. (Supreme  Court,  Appellate  Divisiom 
Third  Department  September  22,  1920.) 
Award  unanimously  affirmed. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made 
by  Mary  HARTMAN,  Mildred  H.  Hartman, 
William  Hartman,  and  Kdward  Hartman,  claim- 
ants, respondents,  against  T.  A.  HENNESSY, 
IuCm  employer,  and  New  Amsterdam  Casualty 
Company,  insurance  carrier,  appellants.  (Su- 
preme Court,  Appellate  Diyision,  Third  Depart- 
ment    November  18,  1920.)     Motion  denied. 


Louis  N.  HABTOG  t.  CORN  PRODUCTS 
REFINING  CO.,  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  Novem- 
ber 12, 1920.)  Motion  denied,  and  stay  vacated. 
Order  filed. 


Louis  N.  HARTOG,  Respt,  ▼.  Charles  F. 
MURPHY  et  al.,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
12,  1920.J  Order  modified,  as  provided  in  or- 
der, and,  as  so  modified,  affirmed,  with  $10  costs 
and  disbursements.     No  opinion.     Order  filed. 


George  P.  HAWLEY,  as  Executor,  etc.,  of 
Franklin  O.  Todd,  Deceased,  Respondent,  v. 
Frank  E.  RANDOLPH,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
July,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.    All  concur. 


George  P.  HAWLEY,  as  execV,  etc.,  Respt^ 
V.  Frank  E.  RANDOLPH,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  24,  1920.)  Motion  for  reargument 
denied,  with  |10  costs. 


Frederick  HEARN,  an  infant,  etc.,  Respt 
v.  WHITE  COMPANY,  impld.,  etc.,  Applt 
(Supreme  Court,  Appellate  Division.  First  De- 
partment, November  26,  1920.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


Bessie  H.  HELLER,  appellant,  t.  R.  SIMP- 
SON &  CO.,  Inc.,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  19,  1920.)  Appeal  dismissed,  with- 
out costs.  Jenks,  P.  J.,  and  Mills,  Putnam, 
Blackmar,  and  Jaycoz,  JJ.,  concur. 


Helen  E.  HKNNESSY,  an  infant,  by  Eliza- 
beth F.  Hennessy,  her  guardian  ad  litem,  respt, 
V.  Walter  STROUP,  applt     (Supreme  Court 


Appellate  Division,  Third  Department.  No- 
vember 18,  1920.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.  ' 


George  HENRY,  Sr.,  Respondent,  t.  Jamea 
W.  HIGG1N8,  Individually  and  as  Chief  of  Po- 
lice of  the  City  of  Buffalo,  New  York,  and  Oth- 
ers, Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  July.  1920.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  application  for  injunction  denied, 
with  $10  costs.  Held,  that  in  our  opinion  the 
action  of  the  defendants  in  causing  the  surveil- 
lance of  the  plaintilTs  premises  was  justified 
and  taken  in  good  faith.*   All  concur. 


HENRY  HARRISON  CO.,  Inc.,  respt,  .v. 
STATE  of  New  York,  applt  (Supreme  Court 
AppeDate  Division,  Fourth  Department  Oc- 
tober 6,  1920.)  Motion  for  reargument  denied, 
with  $10  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 


James  8.  HERRMAN  y.  HARTWOOD 
HOLDING  C0«  Inc.  (Supreme  Court  Appel- 
late Division,  First  Department  October  15, 
1020.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Katharine  O.  HILTON,  Respt,  v.  Albert  D. 
HILTON  et  al.,  Defts.;  Central  Union  Trust 
Co.,  of  New  York,  as  trustee,  etc,  Applt  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment  November  24,  1920.)  Interlocutory 
judgment  affirmed,  with  costs,  with  leave  to 
the  appellant  to  plead  over  within  20  days,  upon 
payment  of  the  costs  of  the  demurrer  and  of 
this  appeal.    AH  concur. 


Walker  D.  HINES,  Director  General  of  Rail- 
roads, applt.,  V.  Joseph  YANKLOWITZ.  respt 
(Supreme  Court  Appellate  Division,  Third  De- 
partment November  18, 1920.)  Judgment  and 
order  unanimously  affirmed,  with  costs. 


HISTORICAL  PRESS  ASSOCIATION,  re- 
spondent  v.  Anita  Arabe  HART,  appellant. 
(Supreme  Court  Appellate  Division,  Second 
Department  October  8,  1920.)  Order  of  the 
County  Court  of  Nassau  County  reversed,  and 
defendant's  default  opened,  upon  her  payment 
within  20  days  of  $50  costs;  judgment,  how-^ 
ever,  to  stand  as  plaintiff's  security.  No  costs 
on  this  appeal.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  KeUy,  JJ.,  concur. 


HOCKING  VALLEY  RAILWAY  CO.  v.  Julia 
A.  BARBOUR  et  al.,  as  Ex'rs,  etc.  (Supreme 
Court  Appellate  Division,  First  Department 
October  15,  1920.)  Motion  granted;  question 
certified;  order  filed. 
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Frank  B.  HOBGBS  and  Others,  as  Trustees 
In  Bankruptcy  of  Hunter  Arms  Company,  Bank- 
rupt, Respondents,  v.  BANK  OF  PHILADBIr- 
PUIA,  Appellant.  (Supreme  Court,  Appellate 
Diyision,  Fourth  Department.  July,  li&20.) 
Judgment  affirmed,  with  costs.    All  concur. 
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Philip  HOBINSTSUN,  Bespt,  t^  Jacob 
BLUM£3NTHAIs  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
15,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


HODGES  et  al.,  Eespondents,  ▼.  BANK 
OF  PHILADELPHIA,  AppeUant  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  13,  1920.)  Action  by  Frank  B. 
Hodges  and  others,  as  trustees  in  bankruptcy, 
etc.,  against  the  Bank  of  Philadelphia.  No 
opinion.  Motion  for  leave  to  appeal  to  Court 
of  Appeals  granted. 


Henry  HOBEST  v.  FOREST  BOX  &  LUM- 
BER CO.  (Supreme  Court  Appellate  Division, 
First  Department.  October  22,  1920.)  Appli- 
cation denied,  with  $10  costs.     Order  signed. 


In  the  matter  of  the  claim  of  Joseph  HOFF- 
MAN, for  compensation  under  the  Workmen's 
Compensation  Law.  STATE  INDUSTRIAL 
COMMISSION,  respondent,  against  RITZ- 
CARLTON  RESTAURANT  &  HOTEL  COM- 
PANY, employer,  and  The  Travelers*  Insurance 
Companv,  msurance  carrier,  appellants.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment November  IS,  1920.)  Award  unani- 
mously affirmed. 

Cynthia  HOLBROOK.  an  infant,  etc.,  re- 
spondent, V.  Warren  HOLBROOK  and  others, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  28,  1920.) 
Motion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals granted. 


HOLDRIDOE,  Respondent,  v.  FRBD  FEAR 
&  CO.,  Appellant  (Supreme  Court,  Appellate 
Division,  Fourthr  Department.  October  13, 
1920.)  Action  by  Grace  M.  Holdridge  against 
Fred  Fear  &  Co.  No  opinion.  Judgment  af- 
firmed, with  costs.     All  concur. 


In  the  matter  of  the  claim  of  Charles  E. 
HOOPER,  administrator  of  the  goods,  chattels, 
and  credits  of  Mary  ABRAHAM,  deceased,  for 
compensation  under  the  Workmen's  Compensa- 
tion Law,  claimant  respondent,  against  SAU- 
QUOIT  SPINNING  COSlPANY,  employer,  and 
^tna  Life  Insurance  Company,  insurance  car« 
rier,  appellants.  (Supreme  Court,  Appellate 
Division,  Third  Department.  November  18, 
1920.)    Award  unanimously  affirmed. 


Frank  HOOVER  and  Another,  Respondents, 
V.  A.  THEODOROU  and  Others,  Appellants. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  July,  1920.)  Motion  to  dismiss 
appeal  granted. 


HORN  V.  BXUGMAN.  (Supreme  Court,  Ap- 
pellate Term,  Second  Department  June  10, 
1920.)  Final  order  (183  N.  Y.  Supp.  150)  re- 
versed, with  $10  costs  to  abide  the  event,  and 
new  trial  granted.  The  learned  trial  justice 
found  that  the  proof  established  that  the  rent 
was  not  increased  over  that  paid  the  month 
before,  but  failed  to  establish  that  the  rent  did 
not  exceed  25  per  centum  of  what  it  was  the 
year  before.  As  a  consequence  the  petition  was 
dismissed.  Such  dismissal  was  erroneous.  See 
opinion  of  Clark,  J.,  in  Sbanik  v.  Eckhardt,  112 
Misc.  Rep.  86,  183  N.  Y.  Supp.  165,  filed  at  this 
term  of  court  Case  set  for  trial  June  28, 1920. 
All  concur. 


HOSBY,  et  al.,  Appellants,  v,  LONG  ISLAND 
R.  CO.,  Respondent  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  October 
13,  1920.)  Action  by  James  Hosey  and  anoth- 
er against  the  Long  I^and  Railroad  Company. 
No  opinion.  Judgment  affirmed,  with  costs. 
All  concur. 


Glenn  E.  HOSMER.  Respondent,  t.  INTER- 
NATIONAL RAILWAY  COMPANY.  Appel- 
lant (Supreme  Court  Appellate  Division. 
Fourth  Department  July,  1920.}  Judgment 
and  order  affirmed,  with  costs.    All  concur. 


Hattie  B.  HOSMBR,  Respondent,  r.  INTER- 
NATIONAL RAILWAY  COMPANY,  Appel- 
lant (Supren^e  Court,  Appellate  Division, 
Fourth  Department  July,  1920.)  Judgment 
and  order  affirmed,  with  costs.    All  concur. 


In  the  matter  of  the  claim  of  Mrs.  J.  HOS- 
PERS  for  compensation  under  the  Workmen's 
Compensation  Law  for  the  death  of  Henry  P. 
Hospers.  STATE  INDUSTRIAL  COMMIS- 
SION, respondent  against  J.  HUNGERFORD- 
SMITH  CX>MPANY,  employer,  and  the  Trav- 
elers'  Insurance  Company,  insurance  carrier, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  November  10,  1920.) 
Award  affirmed,  on  the  authority  cd  Matter  of 
Klein  v.  Stoller  &  Cook  Co.,  220  N.  Y.  670, 
116  N.  E.  1055,  Matter  of  Fitzpatrick  v.  Black- 
all  &  Baldwin  Co.,  220  N.  Y.  671,  116  N.  E. 
1044,  and  Matter  of  Jenkins  v.  T.  Hogan  & 
Sons,  Inc.,  177  App.  Div.  36,  163  N.  Y.  Supp. 
707;  it' having  been  found  that  the  contract  of 
employment  was  made  in  the  year  1914.  All 
concur,  except  John  M.  Kellogg,  P.  J.,  who  dis- 
sents, on  the  authority  of  Matter  of  Smith  v. 
Heine  Boiler  Co.,  224  N.  Y.  9.  119  N.  E.  878, 
and  Matter  of  Gardner  t.  Horseheads  Con* 
struction  Co.,  171  App.  Div.  66, 156  N.  Y.  Supp. 
899. 
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Mark  A.  HOWELL  et  al.,  applts.,  v.  John  C. 
YOUNG,  respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  September  29, 
1020.)  Motion  granted,  and  appeal  diamiased, 
with  costs. 


Louis  HUEBSHMAN  ▼.  Julius  G.  KUGBL- 
MAN  et  al.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  November  26.  1020.) 
Motion  denied,  with  $10  costs.    Order  filed. 


In  the  Matter  of  James  HUGHES,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  13,  1920.)  Motion  to  dis- 
miss appeal  denied,  with  leave  to  renew  as 
stated  in  order.    Order  filed. 


Albert  V.  HUMBERT,  respt.  y.  Andrew 
CURTIS,  applt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  October  15, 
1920.)  Judgment  and  order  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
the  event.  Held,  it  was  reversible  error  for 
plaintiff's  counsel  to  state,  upon  the  return  of 
the  jury  into  court  for  instruction^nd  in  an- 
swer to  the  inquiry  by  the  jury,  What  would 
become  of  the  horse?  "I  will  stipulate  upon 
the  record  that  this  horse  will  be  returned  to 
the  defendant.*'  All  concur;  Clark,  J.,  not  sit- 
ting. 


Charlotte  L.  HURST,  respondent,  ▼.  James 
HURST,  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October 
28,  1920.)  Order  affirmed,  with  SIO  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


Joseph  E.  HURWITZ  et  al.  v.  Solomon  LEV- 
IN, impld.,  etc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  26. 1920.) 
Motion  to  dismiss  appeal  denied,  with  $10 
costs.    Order  filed. 

HYDE,  Appellant,  v.  HEIM,  Respondent. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  October  13,  1920.)  Action  by 
Curtis  G.  Hyde  against  Innocence  Heim.  No 
opinion.  Judgment  affirmed,  with  costs.  All 
concur. 


In  the  Matter  of  Hydeasburo  OHASIII, 
dec'd.  (Supreme  Court,  Appellate  Division^ 
First  Department.  November  12.  1920.)  Or- 
d<>r  affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  filed. 


Catherine  HYLAND,  Respt,  y.  Valentine 
FINK,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  26,  1920.) 
Determination  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Order  filed.  See,  al- 
so, 178  N.  Y.  Supp.  114. 


I.  J.  KRBSHOVER  CO..  Inc.,  t.  128^  WA- 
VERLY  PLACE  REALTY  CO.,  Inc.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. October  22,  1920.)  Application  denied, 
v^th  $10  coats,  and  stay  vacated.    Order  signed. 


Ada  M.  IMHOF,  respondent,  v.  INTERBOR- 
OUGH  TRANSFER  COMPANY,  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  November  12,  1920.)  Judgment 
and  order  unanimous^  affirmed,  with  costs. 
No  opinion. 


IMPALLORIA,  Respondent  v.  INTERNA- 
TIONAL RY.,  Appellant.  JSupreme  Court, 
Appellate  Division,  Fourth  Department.  Oc- 
tober 13,  1920.)  Action  by  James  Impalloria 
against  the  International  Railway.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 


Schuyler  R.  INGHAM,  Appellant,  v.  HER- 
KIMER COUNTY  LIGHT  &  POWER  COM- 
PANY, Respondent.  (Supreme  Court,  Appel- 
late Division,  B^ourth  Department  July,  1920.) 
Motion  for  reargument  denied,  with  $10  costs. 


In  the  matter  of  the  claim  of  Guiseppa  IN- 
SANA  for  compensation  under  the  Workmen's 
Compensation  Law.  STATE  INDUSTRIAL 
COMAHSSION,  respondent,  against  NORDEN- 
HOLT  CORPORATION,  employer,  and  the 
Travelers'  Insurance  Company,  insurance  car- 
rier, appellants.  (Supreme  Court  Appellate 
Division,  Third  Department.  September  22, 
1920.)  Motion  for  reargument  granted,  and 
case  set  at  the  head  of  the  compensation  ap- 
peals calendar  for  the  November  term. 


INTERBOROUGH  RAPID  TRANSIT  COM- 
PANY, Respt,  V.  CITY  OF  NEW  YORK, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  22,  1920.)  Judg- 
ment and  order  affirmed,  with  costs.  No  opin- 
ion.   Order  filed. 


INTEROCEAN  FORWARDING  CO.,  Applt, 
V.  CHARLES  R.  McCORMICK  &  CO.,  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  19,  1920.)  Order  affirm- 
ed, with  costs.  See  Keeveny  v.  Charles  R.  Mc- 
Cormack  &  Co.,  266  Fed.  314,  U.  S.  Circuit 
Court  of  Appeals.  2d  Circuit.  Order  filed. 
See,  also,  168  N.  Y.  Supp.  177. 


Modesto  lORIO,  appellant,  v.  PENNSYLVA- 
NIA RAILROAD  COMPANY,  respondent 
(Supreme  Court  Appellate  Division,  Second 
Department.  November  19,  1920.)  Appeal 
dismissed,  without  costs.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Blackmar,  and  Jaycox,  JJ^  con- 
cur. 
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Walter  W,  IRWIN,  Bespt,  t.  Harvey  H. 
HEVBNOB,  impld.,  etc.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  26,  1920.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted 
with  $10  costs,  on  the  ground  that  sufficient 
facts  are  not  shown  to  warrant  an  examination 
for  the  purpose  of  framing  a  complaint.  Or- 
der filed. 


Walter  W.  IRWIN  v.  Harvey  H.  HBVBNOB, 
impld.,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  26,  1920.) 
Motion  to  dismiss  appeal  denied.     Order  filed. 


IRWIN  HOLDING  CO.,  Inc.,  Applt.,  v.  Sid- 
ney H.  WEINBERG,  Respt.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber 29,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  The  date  for 
the  examination  to  proceed  to  be  fixed  in  the 
order.    Settle  order  on  notice. 


Arthur  JACKSON,  appellant,  v.  Nettie  A. 
JACKSON,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 12,  1920.)  Judgment  modified,  by  striking 
therefrom  the  words  "upon  the  merits,"  and,  as 
so  modified,  affirmed,  without  costs.  No  opin- 
ion. Jenks,  P.  J.,  and  Rich,  Putnam,  Blackmar, 
and  Kelly,  J  J.,  concur. 


Jacob  JACOBS,  respondent,  v.  Mary  FOR- 
MAN,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  Novemoer  19, 
1920.)  Abpeal  disimissed,  without  costs. 
Jenks^  P.  J.,  and  Mills,  Putnam,  Blackmar, 
and  Jaycox,  JJ.,  concur. 


Richard  J.  JABCKEL,  a«  president,  etc., 
V.  Morris  EZAUFMAN,  indiv.  and  as  presi- 
dent, etc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  29,  1920.) 
Motion  denied,  with  $10  costs.    Order  filed. 


JAMBS  AUDITORB  &  COMPANY.  Inc., 
respondent,  v.  CENTRAL  TRANSPORTA- 
TION COMPANY,  Inc^  appellant  (Supreme 
Court,  Appellatei  Division,  Second  Depart- 
ment November  12,  1920.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


Nathan  JANKOWITZ  v.  MANHATTAN 
SWISS  EMBROIDERY  CO.,  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  26,  1920.)  Application  granted. 
Order  signed. 

J.  F.  LEARY  CONSTRUCJTION  COM- 
PANY, Inc.,  Respondent,  v.  WHITNEY  ELE- 
VATOR  &   WAREHOUSE    COMPANY,   Ap- 
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pellant  (Supreme  Court,  Apellate  Division, 
Fourth  Department.  July,  1920.)  Judgment 
and  order  affirmed,  with  costs.    All  concur. 


JOHN  M.  RIEHLE  &  CO»  Inc.,  v.  LON- 
DON &  LANCASHIRE  INDEMNITY  IN- 
SURANCJB:  CO.  (Supreme  Court  Appellate 
Division,  First  Department  October  22, 
1920.)    Application  granted.    Order  signed. 


Robert  I.  JOHNS,  Respt,  v.  Arthur  H. 
LAMBORN  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber 29, 1920.)  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  denied,  with 
$10  costs,  on  the  ground  that  the  proposed 
amended  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  by  reason 
of  the  failure  to  allege  that  there  were  profits 
in  the  import  and  export  departments.  Or- 
der filed. 


Wesley  .7.  JONES,  Respt.,  v.  Henry  D. 
BREWSTER^  Applt  (Supreme  Court  Ap- 
pellate Division,  First  Department  October 
15,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Date  for  exam- 
ination to  proceed  to  be  fixed  in  order.  Settle 
order  on  notice. 


Rosa  JOSEPH  v.  GLOBE  &  RUTGERS 
FIRE  INSURANCE  CO.  OF  THE  CITY  OP 
NEW  YORK.  (Supreme  Court.  Appellate  Di- 
vision, First  Department.  November  26, 
1920.)  Motions  to  dismiss  appeals  granted, 
with  $10  costs,  unless  appellant  complies  with 
terms  stated  in  orders.    Orders  filed. 


Rosa  JOSEPH  v.  INSURANCE  CO.  OF 
NORTH  AMERICA.  (Supreme  Court  Appe- 
late Division,  First  Department,  November  28, 
1920.)  Motions  to  dismiss  appeals  granted, 
with  $10  costs,  unless  appellant  complies  with 
terms  stated  in  orders.    Orders  filed.    . 


In  the  matter  of  the  application  of  the  CITY 
OF  NEW  YORK,  relative  to  acquiring  title, 
etc.,  JL^IPER  AVENUE,  etc.  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  8,  1920.)  Motion  denied,  without 
costs. 


Philip  KAISER,  applt,  v.  Jacob  H.  BROWN 
and  one,  respts.  (Supreme  Court  Appellate 
Division,  Fourth  Department  September  29, 
1920.)  Motion  granted,  and  appeal  dismissed, 
without  costs. 

Aaron  KAUSHER,  appellant,  v.  Eleazer 
CEDAR,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department    Novem- 
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b«r  12j  1920.)  Order  afBrmed,  with  $10  costs 
and  disbursements.  No  opinion.  Jenke,  P. 
J.,  and  Putnam  and  Kelly,  Jj.,  concur.  Mills 
and  Richf  JJ.,  dissent. 


Solomon  KALVIN  v.  Mary  W.  STURGBS. 
(Supreme  Court,  Appellate  Division,  First 
Department.  October  29;  1920.)  Application 
granted.    Order  signed. 


In  the  matter  of  the  claim  for  compensa- 
tion under  the  Workmen's  Compensation  Law 
made  by  Harry  W.  KARNEY.  against  NA- 
TIONAL BAG  COMPANY,  employer,  and 
Maryland  Casualty  Company,  insurance  car- 
rier, appellants.  (Supreme  Court,  Appellate 
Division,  Third  Department.  September  22, 
1920.)    Award  unanimously  affirmed. 


Samuel  EZARTEN  et  al.  v.  BACHMEIER  & 
CO.,  Inc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  13,  1920.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.    Order  filed. 


Isidor  KASNER  v.  Susan  M.  MERIAN, 
(Supreme  CJourt,  Appellate  Division,  First 
Department  October  13,  1920.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellant  comply  with  ternuei  of  order.  Order 
filed. 


Isidor  KASNER  y.  Susan  M.  MERIAN, 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  22,  1920.)  Motion  de- 
nied, with  $10  costs.     Order  filed. 


Abraham  E[ATZ,  an  infant,  etc.,  Respt.,  t. 
Celestina  F.  DB  uLACIA,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  26,  1920.)  Judgment  and  order  af- 
firmed, with  costs.     No  opinion.     Order  filed. 


Samuel  EIATZ,  Respt,  y.  Celestina  F.  DE 
ULACIA,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  26, 
1920.)  Judgment  and  order  reversed,  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  the 
judgment  as  entered  to  $2,137.43,  in  which 
event  the  judgment,  as  so  modified,  and  the 
order  appealed  from,  are  affirmed,  without 
costs.    No  opinion.     Settle  order  on  notice. 


Katherine  KAVANAGH,  as  administratrix, 
etc.,  of  James  Kavanagh,  deceased,  respond- 
ent, V.  NEW  YORK.  OOTARIO  &  WESTERN 
RAILWAY  COMPANY,  appellant,  impleaded 
with  others,  defendants.    (Supreme  Court,  Ap- 


pellate Division,  Second  Department  October 
8,  1920.)  Judgment  and  order  unanimously  af- 
firmed, ¥^th  costs.    No  opinion. 


Katherine  KAVANAGH,  as  administratriz, 
etc.,  of  James  Kavanagh,  deceaaed,  respondent. 
V.  NEW  YORK,  ONTARIO  &  WESTERN 
RAILWAY  COjVIPANY,  appeUant,  impleaded 
with  others,  defendants.  (Supreme  0)urt,  Ap- 
pellate Division,  Second  Department  NoTem- 
ber  23,  1920.)  Motion  for  reargument  granted, 
and  case  set  down  for  the  first  Wednesday  of 
the  December  term. 


John  S.  KEDROVSKY  t.  Alexander  NEM- 
LOVSKY  et  al.  (Supreme  Ck>urt  Appellate 
Division,  First  Department  October  13, 
1920.)  Motion  to  dismiss  appeal  denied,  with 
$10  costs.    Order  filed. 


Frank  KBIGHTLEY.  respondent,  v.  Albert 
B.  DONNELLY,  appellant  (Supreme  Court 
Appellate  Division,  Second  Department  No- 
vember 12,  1920.)  While  the  number  of  de- 
fendant's witnesses  exceeded  those  for  plain- 
tiff, we  sliould  not  disturb  the  result  on  that 
ground.  Here  the  jury  did  not  clearly  grasp 
the  issues.  Although  the  testimony  was  undis- 
puted that  this  window,  upper  and  lower  sash 
combined,  v(as  5  feet  high,  the  jury  could  infer 
from  the  charge  that  the  sash  alone  was  5 
feet— a  substantial  point,  as  the  size  of  the 
sash  would  bear  on  the  method  of  painting  it 
from  the  inside.  A  retrial  should  be  had  in 
the  interests  of  substantial  justice.  The  judg- 
ment and  order  are  therefore  reversed  and  a 
new  trial  eranted,  with  costs  to  abide  the 
event  Jenks,  P.  J.,  and  Milla,  Rich,  Putnam, 
and  Kelly,  JJ.,  concur. 


Hannah  L.  KELLY,  respondent,  t.  EMPIRE 
CONSTRUCTION  COMPANY,  appeUant,  and 
the  Nassau  Electric  Railroad  Company,  de- 
fendant. (Supreme  Court,  Appellate  Division, 
Second  Department  October  22,  1920.) 
Judgment  and  order  unanimously  aflSrmed,  with 
costs.    No  opinion. 


Thomas  J.  KELI/Y.  respondent,  y.  EMPIRE 
CONSTRUCTION  COMPANY,  appeUant  and 
the  Nassau  Electric  Railroad  Company,  defend- 
ant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  October  22,  1920.)  Judgment 
and  order  unanimously  affirmed,  with  costs.  No 
opinion. 

Otis  W.  KENYON,  Respt,  v.  Carl  H.  REY- 
NOLDS,  et  al.,  Defts.,  Joseph  C.  Robin,  Applt 
(bupreme  Court  AppeUate  Division,  Fourth 
Department.  Novemoer  24,  1920.)  Motion  for 
stay  pending  appeal  granted.  Respondent  may 
move  to  vacate  the  stay  in  case  the  appeal  is, 
through  the  fault  of  the  appeUant,  not  argued  at 
the  January,  1921,  term. 
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Karnle  KBOSATIAN,  as  A^m'r,  etc.,  Respt, 
r.  John  OEZEGBB,  Applt  (ft^upreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 5,  1920.)  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Order  filed.  See,  also, 
188   App.    Div.   829,   176    N.    Y.    Supp.   685. 


George  0.  KILTS  and  Another,  Appellants,  ▼• 
STATE  OF  NEW  YORK,  Respondent.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. July,  1920.)  Judgment  and  order 
affirmed,  with  oosti.    AD  concur. 


George  L.  KINGSTON,  Respondent,  y.  CITY 
OF  BUFFALO,  Appellant.  (Supremo  Court, 
Appellate  Division,  Fourth  Department.  July, 
1920.)  Judgment  affirmed,  with  ooits.  All 
concur. 


KINGSTON,  Respondent,  v.  CITY  OF  BUF- 
FALO, Appellant  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  September  29, 
1920^  Action  by  Ckorge  L.  Kingston  against 
the  City  of  Buffalo.  No  opinion.  Motion  for 
reargumcnt  denied,  vnth  $10  costs.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 


William  H.  KINNBARY,  respondent,  v.  Irene 
E.  PARRETT  et  al.,  defendants,  and  CJlinton 
Trading  Corporation,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  5,  1920.)  Judjrment  (110  Misc.  Rep. 
594,  180  N.  Y.  Supp.  609)  unanimously  affirm- 
ed, with  costs.     No  opinion. 


KIRBY  COAL  IRON  MARINE  CO.,  Respt, 
v.  MATTHEW  ADDYCO«etaL,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. November  12,  1920.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed.    ' 


In  the  matter  of  the  claim  of  Anna  KLOTZ, 
widow,  and  Mary  Klotz,  Michael  Klotz  and 
Anna  Klotz,  minor  children  of  Michael  Klota, 
deceased,  for  compensation  under  the  Work- 
men's Compensation  Law,  against  BUFFALO 
UNION  FURNACE  COMPANY,  employer,  and 
Maryland  Casualty  Company,  insurance  carrier, 
appellants.  (Supreme  Ck>urt,  Appellate  Division, 
Third  Departmeniv  November  18^  1920.) 
Award  unanimously  affirmod. 


Rosa  KOHN,  Respt.,  v.  Isidor  KOHN,  Applt 
(Supreme  Court,  Appellate  Division.  First  De- 

Eartment  November  12,  1920.)  (Jrder  modi- 
ed,  by  reducing  alimony  to  $25  per  week,  and, 
as  so  modified,  affirmed,  without  costs.  No 
oi4nion.     Order  ,filed. 


In  the  Matter  of  the  appHcatfon  of  Joseph 
KOLETSKY,  for  admission  to  the  bar  (from 
the  state  of  Connecticut).  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 6,   1920.)     Application  granted. 


Silas  KOONTZ,  respt,  v.  DUANESBURGH 
WATER  COMPANY,  applt  (Supreme  Ck)urt 
Appellate  Division,  Third  Department  No- 
vember 18,  1920.)  Order  unanimously  affirmed, 
with  |10  costs  and  disbursements. 


John  KRAMB,  Respondent  ▼.  Julia  BAR- 
ING and  Others,  Appellants,  and  Richard  Dell 
and  Others,  Respondents.  (Supreme  Court  Ap-  * 
pellate  Division,  Fourth  Department  July, 
1920.)  Motion  for  reargument  denied,  with  $10 
costs.  Motion  for  leave  to  appeal  to  Court  of 
Appeals   denied. 


Leon  H.  KRAMER  y.  Max  ROSENKRANZ 
et  aL  (Supreme  Court,  Appellate  Division, 
First  Department  October  15,  1920.)  Motion 
for  stay  granted.     Settle  order  on  notice. 


Leon  KRAMER  v.  Max  ROSENKRANZ  et 
al.,  impl'd,  etc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  October  29,  1920.) 
Motion  to  dismiss  appeal  denied,  with  $10  costs. 
Order  filed. 


Joseph  KRAUSS,  respondent  ▼.  Christopher 
MEHLINQ  et  aL,  defendants,  William  M.  Bar- 
rett, as  president  of  the  Adams  Express  (Com- 
pany, appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  November  19, 
1920.)  Order  modified,  so  as  to  require  particu- 
lars of  want  of  probable  cause,  but  not  as  to 
malice,  and  the  demands  numbered  1,  2,  3  and  4 
are  restricted  to  those  acts  which  plaintitf 
relies  on  to  show  want  of  probable  cause.  As 
thus  modified,  the  order  is  affirmed,  without 
costs.  Jenks,  P.  J.,  and  Rich,  Putnam,  Black- 
mar,  and  Kdly,  JJ.,  concur. 


TesBie   KRIEGSMAN  v.   THE   ANSONIA. 

(Supreme  CJourt.  Appellate  Division,  First  De- 
partment. October  22,  1920.)  Application  de- 
nied, with  $10  costs.    Order  signeo. 


Tripo  KRSTOTTO,  applt,  t.  Charles  H.  VAN 
BUREN  and  Samuel  W.  Day,  copartners  doing 
business  under  the  name  and  style  of  C.  H.  Van 
Burcn  &  Co.,  respts.  (Supreme  Court,  Appel- 
late Division,  Third  Department  November  10, 
1920.)  Judgment  reversed,  and  new  trial  grant- 
ed, with  costs  to  the  appellant  to  abide  the 
event  on  the  ground  that  the  evidence,  including 
the  correspondence  between  the  defendants  and 
KHne,  presented  a  question  for  the  consideration 
of  the  jury.    All  concur. 
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Harry  KUGLER  ▼.  Fred  SOHULTZ,  (Su- 
preme CJourt,  Appellate  Division,  First  De- 
partment. October  22,  1920.)  Application  de- 
nied, with  $10  costs.    Order  signed. 


Gussie  KURSHINSKY,  as  Adm'x,  etc., 
Respt.,  V.  CITY  OF  NEW  YORK,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. November  19,  1920.)  Judgment  and  or- 
der reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event,  unless  plaintiff  stip- 
ulates to  reduce  the  judgment  as  entered,  in- 
cluding interest  and  costs,  to  the  sum  of  $7,892.- 
35,  in  which  event  the  judgment,  as  so  modified, 
and  the  order  appealed  from,  are  affirmed, 
without  costs.  No  opinion.  Settle  order  on 
notice. 


Henrietta  C.  LACHMAN,  appellant,  v.  David 
LACHMAN,  respondent  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 12,  1920.)  Order  affirmed,  without  costs. 
No  opinion.  Jenks.  P.  J.,  and  Rich,  Putnam, 
Blackmar,  and  Kelly,  JJ.,  concur. 


Wilton  liACKAYE,  Respt,  v.  Ruth  S. 
DURAND,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department.  October  29.  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer,  on  payment  of  said  costs 
and  $10  costs  of  motion  at  Special  Term.  No 
opinion.    Order  filed. 


LA  DORA  TOILET  PREPARATIONS,  Inc., 
Respt,  V.  GUILFORD  DRUG  CO..  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  29,  1920.)  Order  aflSrmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  ol 
Pasquale  LALLOS,  claimant,  respondent, 
against  TERMINAL  BARBER  SHOPS,  Inc., 
employer,  appellant.  (Supreme  Court,  Appel- 
lant Division,  Third  Department.  November  10, 
1020.)  Award  reversed,  and  claim  dismissed,  on 
the  ground  that  there  is  no  proof  that  the  in- 
jury complained  of  resulted  from  an  accident 
arising  out  of  and  in  the  course  of  employment. 
AH   concur. 


In  the  Matter  of  the  application  for  letters  of 
Guardianship  of  the  person  and  property 
of  EUen  C.  LAMBERT  and  Emma  H.  Lambert, 
infants  under  the  age  of  14  years.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  22,  1920.)  Order  of  the  Surrogate's 
Court  of  Westchester  County  affirmed,  without 
costs.  No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


Edward  J.  LANCE,  respt,  ▼.  G.  E.  Milton 
EDWARDS,  applt.  (Supreme  Court,  Appel- 
late Division.  Third  Department  November 
18,  1920.)  Judgment  and  order  nnanimouaiy 
affirmed,  with  costs. 


In  the  matter  of  the  claim  of  Lina  B.  LAN- 
DAU, claimant,  respondent,  for  compensation 
for  herself  and  for  her  daughter,  Ella  Landaa, 
under  the  Workmen's  Compensation  Law,  for 
the  death  of  Herman  Landau,  against  HEY- 
MAN  EMBOSSING  COMPANY  and  Maryland 
Casualty  Company,  appellants.  (Supreme 
Court,  Appellate  Division,  Third  Department 
November  18,  1920.)  Award  reversed,  on  the 
authority  of  Matter  of  VassUakis  v.  Fairfax 
Hotel  Co.,  Inc.,  193  App.  Div.  829,  184  N.  Y. 
Supp.  774,  decided  herewith,  and  matter  re- 
mitted to  the  Commission.  All  concur,  except 
John  M.  Kellogg,  P.  J.,  who  dissents. 


LARKIN  COMPANY,  Respondent,  v.  NEW 
YORK,  CHICAGO  &  ST.  LOUIS  RAII#- 
ROAD  COMPANY,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
July,  1920.)  Judgment  (98  Misc.  Rep.  446, 
162  N.  Y.  Supp.  870)  affirmed,  with  costs.  All 
concur. 


John  LA  ROSA,  appellant,  ▼•  Warren  T. 
HARINGt  respondent,  and  Richmond  Light 
&  Railroad  Company,  defendant  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  23,  1920.)  Order  modified,  by  elimi- 
nating therefrom  the  eighth,  ninth,  and  tenth 
requirements,  and,  as  so  modified,  affirmed, 
without  costs.  No  opinion.  Jenks,  P.  J.,  and 
Rich,  Putnam,  Blackmar,  and  Kelly,  JJ.,  con- 
cur. 


Stanley  LAVES,  respondent,  v.  William  A. 
JAMISON  et  al.,  etc.,  appellants.  (Snpreme 
Court,  Appellate  Division,  Second  Department 
October  2S,  1920.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.     No  opinion. 


WillJam  LAVES,  an  infant,  by  his  guardian 
ad  litem,  Stanley  Laves,  respondent,  ▼.  William 
A.  JAMISON  et  al.,  etc.,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  28,  1920.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 


Charles  F.  LAWLER,  plaintiff,  v.  SHEF- 
FIELD CONSTRUCTION  COMPANY,  re- 
spondent, and  others,  defendants,  WUliam 
J.  Dilthey,  appellant,  and  Sound  Holding  Com- 
pany, purchaser,  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 5,  1920.)  Order  of  the  County  Court 
of  Kings  County  reversed,  with  $10  costs  and 
disbursements,  to  be  paid  by  the  Shefiield  Con* 
struction    Company    and    the    Sound    Holding 
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Company  to  the  ai^Ilant,  and  motion  to  va- 
cate the  order  of  discontinuance,  entered  March 
31,  1920,  p^ranted,  with  $10  costs  against  the 
same  parties,  and  the  notice  of  pendency  of 
action  restored,  unless  the  respondents  pay 
to  the  appellant  the  said  costs  of  the  appeal  and 
motion,  and  the  sum  of  $183.80  (the  expenses 
of  the  reference),  and  a  counsel  fee  of  $350.  If 
such  payment  be  made  within  10  days,  the 
order  is  affirmed,  without  costs.  When  the 
case  was  last  before  this  court,  we  held  that 
the  appellant  could  maintain  the  appeal,  and 
that  the  case  should  not  be  discontinued  with- 
out compensating  him  for  the  expenses  of  the 
reference  and  a  counsel  fee  of  $250.  The  re- 
spondents did  not  accept  the  conditions  of 
discontinuance,  and  the  reference  continued. 
The  referee's  report,  confirmed  by*  the  court,  up- 
held the  appellant's  contention  regarding  the 
two  mortgages  inserted  to  his  injury  in  the 
terms  of  sale,  and  provided  for  a  payment  to 
him,  out  of  the  avails  of  the  sale,  of  $183.80, 
the  expenses  of  the  reference.  Notwithstand- 
ing; the  decision,  the  respondents  have  again  ob- 
tained an  order  of  discontinuance  without  no- 
tice, to  appellant,  upon  condition  that  the  ex- 
penses of  the  reference,  not  including  counsel 
fee,  be  paid  to  appellant,  and  the  order  appeal- 
ed from  denies  appellant's  motion  to  vacate. 
Our  prior  decision  was  that  the  case  should 
not  be  discontinued  without  paying  to  appel- 
lant a  counsel  fee,  as  well  as  the  expenses  of 
the  reference,  and  the  reasons  which  prompted 
the  decision  are  not  impaired  by  the  fact  that 
the  appellant  has  carried  the  reference  to  a  suc- 
cessful conclusion.  Jenks,  P.  J.,  and  Mills, 
Blackmar,  and  Kelly,  JJ.,  concur.  Jaycox,  J., 
not  voting. 


Abraham  LEICHTAG,  Respt,  v.  REAI/TY 
ASSOCIATES,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
26,  1920.)  Determination  affirmed,  with  costs. 
No  opinion.    Order  filed. 


LEKAS  &  DRIVAS,  Inc.,  Applt.,  r.  Bill 
PARASKAS,  otherwise  known  as  Vassilios 
Paraskas,  Respt.  (Supreme  C!ourt,  Appellate 
Division,  First  Department  October  29, 1920.) 
Order  reversed,  with  ^10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs,  and 
attachment  reinstated.  No  opinion.  -Dowling 
and  Smith,  JJ.,  dissent.     Order  filed. . 


LBROTIO,  Respondent,  v.  TOMLENOVIC 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  October  13, 
1920.)  Action  by  Mihaly  Iierotic  against  John 
Tomlenovic  and  another.  No  opinion.  Inter- 
locutory judgment  affirmed,  with  costs.  All 
concur. 


Allen  R.  LEROY,  as  ancillary  adm'r,  etc., 
applt.,  V.  Lincoln  A.  MINK  et  al.,  respts.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. October  15,  1920.)  Judgments  and 
order  affirmed,  with  costs.    All  concur. 


Alexander  LEVETT,  respondent,  t«  Walter 
C.  McCLURE  et  al.,  etc.,  appellants.  Su- 
preme (^urt.  Appellate  Division,  Second  De- 
partment. November  12,  1920.)  Judgment  and 
order  reversed,  and  new  trial  granted,  with 
costs  to  abide  .the  event,  upon  the  ground  that 
the  verdict  was  against  the  weight  of  the  evi- 
dence upon  the  issue  of  the  price  stated  in 
plaintifiTs  telephone  order;  also  upon  the  issue 
of  Rudkln's  honest  understanding  at  the  time, 
of  that  price;  also  upon  the  issue  of  de- 
fendants' ability  to  purchase  the  stock  at  145 
on  that  day,  August  17,  1915;  and  also  upon 
the  ground  that  the  trial  justice  erred  in  re- 
fusing defendants'  request  to  charge  at  folio 
245.  Jenks,  P.  J.,  and  Mills,  Rich,  Putnam, 
and  Kelly,  JJ.,  concur. 


William  LEVIN  v.  NEW  ENOIiAND  CAS- 
UALTY CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  12,  1920.) 
Motion  dismissed.    Order  filed. 


Solomon  A.  LEVY,  Applt,  V.  Louis  NOSCH- 
KES,  Respt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  19, 1920.) 
Judgment  affirmed,  with  costs.  No  opinion. 
Order  filed. 


Nathan  LE  WINTER,  respondent,  v.  Max 
GOLDMAN,  appellant  Appeal  No.  1.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. October  28,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. Jenks,  P.  J.,  and  Mills,  Rich,  Pntnam, 
and.  Kelly,  JJ.,  concur. 


Nathan  LE  WINTER  respondent,  t.  Max 
GOLDMAN,  appellant  Appeal  No.  2.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  28,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opin- 
ion. Jenks,  P.  J.,  and  Mills,  Rich,  Putnam,  and 
Kelly,  JJ.,  concar. 


Roswell  H.  L'HOMMEDIBU,  respondent  v. 
Joseph  COOK  and  others,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. October  8,  1920.)  Motion  for  re- 
argument  denied.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  granted,  withont  costs. 


David  LIEBER,  Respt,  t.  CHARLES  & 
COMPANY,  Applt.  (Supreme  CJourt  Appellate 
Division,  First  Department  November  26, 
1920.)  Judgment  and  order  reversed,  and  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  the 
judgment  as  entered  to  $5,385.46,  including  in- 
terest and  costs,  in  which  event  the  judgment, 
as  80  modified,  and  the  order  appealed  from,  are 
affirmed,  without  costs.  No  opinion,  ^ttle 
order  on  notice. 
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Samuel  LIEBSTER,  Respt,  v.  Mitchell  M. 
FRIEDMAN  et  al.,  AppltB.  (Supreme  Ck>urt, 
Appellate  Division,  First  Department.  Octo- 
ber 15,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Date  for  ex- 
amination  to  proceed  to  be  fixed  in  order.  Set- 
tle order  on  notice.  See,  also,  190  App.  Div. 
649,  180  N.  T.  Supp.  822. 


Emma  LINDEMANN  et  al.  ▼.  Joseph 
SCHUESSLER,  impld.,  etc  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 12,  1920.)  Motion  deniefl,  with  $10  costs., 
Order  filed. 

Sally  LINFANTB.  appellant,  v.  Robert  W. 
LINFANTE,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 6.  1920.)  Judgment  affirmed,  without  costs. 
No  opinion.  Jenks,  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Kelly,  JJ.,  concur. 


Ellen  LITHANDER,  Respt,  y.  B.  Heekscher 
WETHERILL.  Applt.  (Supreme  Court,  Ap- 
pellate Division,  B^rst  Department.  October 
29,  1920.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Bessie  L.  LOOMIS.  as  adm*x.  etc.,  respt.,  y. 
D.  L.  &  W.  R.  R.  CO.,  applt  (Supreme  Ck>urt. 
At^ellate  Division,  Fourth  Department.  Octo- 
ber 15,  1920.)  Judgment  and  order  affirmed, 
with  costs.    All  concur. 


Frances  J.  LOOS,  respt.,  ▼.  N.  T.  STATE 
RAILWAYS  et  al.,  applts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Sep- 
tember 29,  1920.)  Appeal  dismissed,  without 
costs,  upon  stipulation  filed. 


Ellas  LOOS,  respt,  y.  N.  T.  STATE  RAIL- 
WAYS et  al.,  applts.  (Supreme  CJourt,  Appel- 
late Division,  Fourth  Department  September 
29,  1920.)  Appeal  dismissed,  without  costs,  up- 
on stipulation  filed. 


LORD  CONSTRUCTION  CO.,  Respt.,  v. 
EDISON  PORTLAND  CEMENT  CO.,  Applt 
(two  cases).  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  October  15.  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Order  filed.  See,  also, 
189  App.  Div.  886,  178  N.  Y.  Supp.  250. 


LORD  &  BURNHAM  COMPANY,  respond- 
ent, V.  J.  Ebb  WEIR,  Sr.,  and  J.  Ebb  Weir,  Jr., 
partners,  etc.,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  October 
8,  1920.)  Judgment  unanimously  affirmed,  with 
costs.    No  opinion. 


Jeanne  LOUGHMAN,  Applt.,  y.  Thomas 
lOVOHUANf  Respt  (Supreme  Court  Appel- 
late Division,  First  Department  November 
12,  1920.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
costs.    No  opinion.    Order  filed. 

George  J.  LUCKHARDT,  Respt,  y.  CITY 
OF  NEW  YORK,  Applt  (Supreme  0>nrt  Ap- 
pellate Division,  First  Department  October 
29,  1920.)  Judgment  and  order  affirmed,  widi 
costs.  No  opinion.  Order  filed.  See,  also,  — 
App,  Div.  — ,  185  N.  Y,  Supp.  96. 


Mabel  E.  LUDLAM  y.  Henry  LUDLAM  et 
al.  (Supreme  Court  Appellate  Division,  First 
Department.  October  13,  1920.)  Motion  grant- 
ed.   Order  filed. 


LUDLOW  VALVE  MANtJFAOTURING 
COMPANY.  Respondent  v.  VILLAGE  OF 
MIDDLEPORT  and  Others,  Appellants,  Im- 
pleaded with  United  States  Cast  Iron  Pipe  & 
Foundry  Company,  Respondent.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
July.  1920.)  Judgment  (105  Misc.  Rep.  828, 
173  N.  Y.  Supp.  209)  affirmed,  with  costs.  All 
concur. 


LUDLOW  VALVE  MFG.  CO.,  Respondent 
y.  VILLAGE  OF  MIDDLEPORT  et  aL.  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Fourth  Department  September  29.  1920.) 
Action  by  the  Ludlow  Valve  Manufacturing 
Company  against  the  Village  of  Middleport  and 
others.  No  opinion.  Motion  for  leave  to  ap- 
peal to  Court  of  Appeals  denied,  with  $10 
costs. 


Rudolph  LUDWIG  v.  Warren  F.  ROLLINS 
et  al.  (Supreme  Court  Appellate  Division, 
First  Department  October  29,  1920.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs.  Or- 
der filed. 


Jennie  LUMB  v.  Charles  E.  LUMB,  Implead- 
ed, etc.  (Supreme  Court  Appellate  Division, 
First  Department  October  29,  1920.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs.  Or- 
der ffied: 


William  H.  LUNNEY,  respondent,  y.  AMER- 
ICAN SURETY  COMPANY  OF  NEW  YORK, 
appellant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  November  19,  1920.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


In  the  matter  of  the  claim  of  Mabel  J.  LUTZ 
for  compensation  under  the  Workmen*s  Com- 
pensation Law,  claimed  to  be  due  one  William 
A.  Lutz,  her  husband,  deceased,  against  TUEO. 
P.  UUFFMAN  &  CfO.;  employer,  and  Zurich 
General  Accident  &  Liability  Insurance  0>m- 
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paoy,  Ltd.,  insartnce  carrier,  appellants.  (Su- 
preme Court,  Appellate  Diyision,  Third  Depart- 
ment November  10,  1920.)  Awards  unani" 
moualy  affirmed. 


John  D.  LYONS,  applt,  ▼.  Adelaide  M.  AN- 
DERSON, respt.  (Supreme  Court,  Appellate 
Division,  Third  Department.  November  1(). 
1920.)  Order  unanimously  affirmed,  with  $10 
costs  and  disbursements. 


Quentin  B.  McCAIN,  appellant,  v.  Frank  B. 
MINNERLY,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 19, 1920.)    Motion  denied,  without  costs. 


Frank  J.  McCARRON,  Besot,  y.  PLEAS- 
ANT STEAM  LAUNDRY  (50.,  Inc.,  Applt 
(Supreme  Court  Appellate  Division,  First  De- 
partment November  26, 1920.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 

In  the  Matter  of  George  McCOMB,  deceased. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. October  13, 1920.)  Motion  granted. 
Order  filed.  

Luke  McCORMACK,  as  administrator,  etc., 
of  Grace  McCormack,  deceased,  respondent,  v. 
NEW  YORK  CONSOLIDATED  RAILROAD 
COMPANY,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Novem- 
ber 12,  1920.)  Judgment  reversed,  and  new 
trial  granted,  costs  to  abide  the  event,  unless 
within  2Q  days  plaintiff  stipulate  to  reduce  the 
amount  of  the  verdict  to  the  sum  of  $10,000, 
in  which  event  the  judgment  as  so  modified,  is 
unanimously  affirmed  without  costs.  Jenks,  P. 
J,  and  Mills,  Rich,  Putnam,  and  Kelly,  JJ., 
concur. 

Frank  J.  McGOWAN,  respondent,  v.  P.  BAL- 
LANTINB  &  SONS,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  5,  1920.)  Judgment  and  order  af- 
firmed, with  costs.  No  opinion.  Mills,  Rich, 
Putnam,  and  Kelly,  JJ.,  concur.  Jenks,  P.  J., 
dissents,  on  the  ground  that  the  verdict  is 
against  the  weight  of  the  evidence,  and  votes 
for  a  new  triaL 


Robert  J.  MACHER  v.  Annie  GRUBER. 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  13,  1920.)  Motion  to  dis- 
miss appeal  denied,  with  leave  to  renew  as  stat- 
ed in  order.    Order  filed. 


Donald  McKELLAR,  respondent  v.  AMERI- 
CAN   SYNTHETIC    DYES,    Inc.,    appellant. 
i Supreme   Court    Appellate  Division,    Second 
department    November  6,  1920.)     Motion  for 


reargument  denied.  Motion  to  resettle  order 
granted.  Settle  order  before  the  Presiding 
Justice.  See,  also,  229  N.  Y.  106»  127  N.  E. 
895.  «= 

In  the  matter  of  the  judicial  settlement  of 
the  accounts  of  Mary  L.  McKINNON,  as  execu- 
trix of  Frank  H.  McKlnnon,  deceased,  who  was 
administrator  of  the  estate  of  James  R. 
BAUMES,  deceased.  Mary  L,  McKinnon,  applt 
(Supreme  Court  Appellate  Division,  Third  De- 
partment November  10, 1920.)  Decree  unani- 
mously affirmed,  with  costs.  See  also,  182  App. 
Div.  277.  169  N.  Y.  Supp.  416. 


J.  Hermon  McLEAR,  plaintiff,  v.  Joseph 
BALMAT  and  others,  defendants.  (Supreme 
Court,  Appellate  Division,  Third  Department 
September  22.  1920.)  The  order  of  July  8, 
1920,  contemplated  that  the  respondents  would 
expedite  and  not  obstruct  the  progress  of  the 
appeal.  Their  return  of  the  proposed  case  was 
improper.  The  proposed  case  was  prope'rly 
served.  The  respondents  may  have  10  days  to 
serve  proposed  amendments  to  the  proposed 
case.  Appellants  shall  do  all  within  their  pow- 
er to  have  the  case  ready  for  argument  at  the 
next  term  of  this  court  The  stay  is  continued 
until  the  further  order  of  the  court  The  or- 
der conditionally  dismissing  the  appeal  on  Au- 
gust 1st  is  extended  until  the  first  day  of  the 
next  term. 

John  McMillan,  Applt,  t.  WILLIAM  GOR- 
DON CORPORATION,  Respt  (Supreme 
Court  Appellate  Division,  First  Department 
October  15.  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Order 
filed. 


Robert  H.  McNEILL,  aa  Adm'r,  etc.,  Applt, 
V.  John  A.  SHELLITO,  Respt  (Supreme 
Court  Appellate  Division,  First  Department 
October  15,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Or- 
der filed.  See,  also,  185  App.  Div.  857,  173  N. 
Y.  Supp.  810. 

Mary  B.  MADDEN,  appellant,  v.  Bessie 
MORRIS,  respondent  (Supreme  Court,  Appel- 
late Division,  Second  Department.  November 
5,  1920.)  Motion  denied,  on  condition  that 
within  10  days  appellant  pay  $10  costs  to  the 
respondent,  and  file  and  serve  points,  and  argue 
the  cause  at  the  December  term;  otherwise, 
motion  granted. 

Walter  O.  MAHON.  Respondent  v.  NEW 
YORK  CENTRAL  &  HUDSON  RIVER  RAIL- 
ROAD CK>MPANY,  Appellant  (Supreme 
0>urt  Appellate  Division,  Fourth  Department. 
July,  1920.)  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied,  with  $10  costs. 


The  MAINTENANCE  CO.,  Inc.,  Applt,  v. 
WiUiam  RUBENOFF  et  al.,  Respts.  (Supreme 
Court   Appellate   Division,   First  Department 
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November  26,  1920.)  Order  affirmed,  with  $10 
costs  and  disbarsements.  No  opinion.  Order 
filed. 


Howard  MAJOR,  Applt,  v.  Prank  FRANKEL, 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  29,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


MALLOUK-WARDI 


CORPORATION, 


Respt.,  V.  AERO  WAIST  COMPANY,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  5,  1920.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


MALLOUK-WARDI  CORPORATION  v, 
AERO  WAIST  CO.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November  26, 
1920.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Michael  MALONEY  respt.,  v.  INTERNA- 
TIONAL RAILWAY  CO.,  applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  15,  1920.)  Judgment  affirmed,  with 
costs.    All  concur. 


Morris  MAI/TZ,   applt.,   v. 
BOIS  and  LestonJDu  Bois,  respts. 


Vernon  DU 
(Supreme 
Court,  Appellate  Division,  Third  Department. 
September  22,  1920.)  Judgment  and  order 
unanimously  affirmed,  with  costs. 


MARBURG  BROS.,  Inc.,  v.  Joseph  K.  LAR- 
KIN  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  November  8,  1920.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs,  unless  appellants  comply  with  terms  stat- 
ed in  order.    Order  filed. 


Henry  C.  MARCY,  as  Trustee  in  Bankruptcy 
of  Homer  J.  French,  Bankrupt,  Respondent,  v. 
Evangeline  A.  FRENCH  and  Another,  Appel- 
lants, Impleaded  with  Others.  (Supreme  Court, 
Appellate  Division,  Fourth  Depcurtment.  July, 
1920.)  Judgment  modified,  by  allowing  Theo- 
dore L.  French's  daim  for  $2,500,  €ind  allowing 
to  the  plaintiff  but  one  bill  of  costs,  and,  as  so 
modified,  affirmed,  with  costs  of  this  appeal  to 
Theodore  L.  French  against  the  plaintiff.  Set- 
tle order  before  Clark,  J.,  on  two  days'  notice, 
at  which  time  findings  to  be  disapproved  and 
proposed  new  findings  may  be  submitted.  All 
concur.  See,  also,  108  Misc.  Rep.  302,  177  N. 
Y.  Supp.  602. 


Saul  H.  RL^RMUR,  Respt.,  v.  STANLEY  B. 
SEa:.ONICK  CO.,  inc.,.  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  15,  1920.)     Order  reversed,  with  $10 


costs  and  disbtirsemexits,  and  motion  denied, 
with  $10  costs.  Date  for  examination  to  pro- 
ceed to  be  fixed  in  order.  Settle  order  on  no- 
tice. 


Antonio  MAROTTA,  respondent,  y.  Lindley 
M.  GARRISON,  as  receiver  of  the  Coney  Is- 
land &  Brooklyn  Railroad  Company,  appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. November  12, 1920.)  Judgment  and 
order  reversed,  and  new  trial  granted,  costs  to 
abide  the  event,  upon  the  gound  that  the  ver- 
dict is  against  the  weight  of  the  evidence  upon 
the  issue  of  freedom  from  contributory  negli- 
gence. Jenks,  P.  J.,  and  Mills  and  Putnam,  J  J., 
concur.    Rich  and  Kelly,  JJ.,  vote  to  affirm. 


Luther  MARTIN,  Respt,  v.  Charles  W. 
MORSE,  imprd,  etc.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department.  October 
29,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.  The  date  for  the  examination 
to  proceed  to  be  fixed  in  the  order.  No  opin- 
ion.   Settle  order  on  notice. 


Jacob  MARYANOV  et  al.  vj  WilUam  M. 
BARRETT,  as  presdt,  etc.  (Supreme  Court, 
Appellate  Division,  First  Department  October 
22,  1920.)  AppUcation  denied,  with  $10  costs. 
Order  signed. 


George  8.  MAWHINNBY,  respondent,  v. 
Meyer  FREUND,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 5,  1920.)  Motion  granted,  without 
costs. 


George  S.  MAWHINNBY,  respondent,  v. 
Meyer  FREUND,  appellant  (Supreme  Conrt, 
Appellate  Division,  Second  Department  No- 
vember 20,  1920.)  Order  affirmed,  with  $10^ 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Rich,  Putnam,  Blackmar,  and  Kelly, 
JJ.,  concur. 


Jacob  O.  MAY,  Applt,  v.  RAPID  TRANSIT 
SUBWAY  CONSTRUCTION  Co.,  Respt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. November  5,  1920.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed. 


Thomas  J.  MEEHAN  et  al.,  Respts.,  v.  Rose 
V.  B.  COHEN,  Applt  (Supreme  Court  Appel- 
late Division,  First  Department  October  29. 
1920.)  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs. 
No  opinion.    Order  filed. 


Morton  H.  MEINHARD  et  al.,  Respts.,  v. 
Harry  J.  McATEER,  Applt  (Supreme  Court 
Appellate  Division,  First  Department.  Octo- 
ber 22,  1920.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.     Order  filed. 
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METROPOMTAf^  UFB  INSURANCE  CO. 
V.  FIFTY-NINTH  STREET  REAL  ESTATE 
CO.,  impld.,  etc.  (Supreme  Court,  Appellate 
Diyision,  First  Department.  October  15, 1920.) 
Motion  denied,  with  $10  costs.    Order  filed. 


David  MEYER,  respondent,  ▼.  Charles 
HARTMANN,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 5,  1920.)  Judgment  and  order  unanimously 
affirmed,  with  costs.    No  opinion. 


In  the  matter  of  the  claim  of  Emma  MIL- 
LARD, claimant,  respondent,  for  compensation 
to  herself  under  the  Workmen's  Compensation 
Law,  against  William  ELLSWORTH  and  Mary- 
land Casualty  Company,  appellants.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  10,  1920.)  Award  unanimously  af- 
firmed. 


Ivan  W.  MILLER.  Respondent,  v.  PENN- 
SYLVANIA RAILROAD  COMPANY.  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  July,  1920.)  Judgment 
affirmed,  with  costs.    All  concur. 


Gerrish  EL  MILLIKEN  et  al.  ▼.  Julius  PEZ- 
ENIK.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  22,  1920.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


Borden  H.  BULLS,  as  trustee  in  bankruptcy 
of  the  Playthings  Corporation,  bankrupt,  respt., 
V.  D..  Harry  FRIEDMAN,  applt.  (Supreme 
Court,  Appellate  Division,  Third  Department 
November  10,  1920.)  Order  (111  Misc.  Rep. 
253,  l&L  N.  X.  Supp.  285)  unanimously  affirm- 
ed, with  costs.  S)e<i,  also,  —  App.  Div.  — . 
184  N.  Y.  Supp.  613. 


Lewis  G.  MITCHELL,  as  sole  surviving  part- 
ner, etc.,  appellant,  v.  CITY  OF  NEW  YORK, 
and  others,  respondents.  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 19,  1920.)  Appeal  withdrawn,  without 
costs.  Jenks,  P.  J^  and  Mills,  Putnam,  Black- 
mar,  and  Jaycox,  JJ.,  concur. 

In  the  matter  of  the  claim  of  John  MONO- 
HAN,  employee,  for  compensation  under  the 
Workmen's  Compensation  Law,  claimant,  re- 
spondent azainst  Thomas  J.  DENNIS,  employ- 
er, and  United  States  Casualty  Company,  in- 
surance carrier,  appellants.  (Supreme  Court, 
Appellate  Division,  Third  Department  No- 
vember 10,  1920.)  Award  unanimously  affirm- 
ed. 


Frank  W,  MONROE,  applt,  v.  Paul  POL- 
ESCHNER,  respt,  and  A.  Voss  (whose  first 
or  Christian  name  in  full  is  unknown  to  plain- 
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tiff),  defendant  (Supreme-  Court,  Appellate 
Division,  Third  Department  September  22, 
1920.)  Order  unanimously  affirmed,  with*  $10 
costs  and  disbursements. 


MOODY  ENGINEERING  CO.,  Inc.,  Respt, 
V.  CATALANA  DE  GAS  Y  ELBCTRIOIDAD. 

S.  A.,  Applt.  (Supreme  Court  Appellate  Di- 
vision, First  Department  October  29,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    ()rder  filed. 


MOODY  ENGINEERING  CO.,  Inc.,  v.  CAT- 
ALANA DB  GAS  Y  ELECTRICIDAD,  S.  A. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  29,  1920.)  Motion  denied, 
with  $10  costs.    Order  filed. 


Herman  S.  MORE  et  al.,  Respts.,  ▼.  MA- 
RINE BROKERS  CORPORATION,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  22,  1920.)  Orders  affirm- 
ed, with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


James  J.  MORRISEY,  respt.,  v.  GREAT 
EASTERN  ELEVATOR  CO.,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  15,  1920.)  Judgment  and  order  affirm- 
ed, with  costs.  '  All  concur. 


Frank  MOSS  et  al.  v.  NANYANG  BROS.  TO- 
BACCO CO.,  Ltd.,  et  aL  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
27,  1920.)  Motioji  for  stay  pending  appeal 
granted,  on  condition  that  appeal  be  ready  for 
argument  on  November  6,  1920.  Settle  order 
on  notice. 


Frank  MOSS  et  al»  Respts.,  y.  NANYANG 
BROS.  TOBACCO  CO.,  Ltd.,  et  al.,  Applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  12,  1920.)  Order  grant- 
ing motion  for  preference  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs.    No  opinion.    Order  filed. 


Frank  MOSS  et  al.,  respts..  v.  NANYANG 
BROS.  TOBACCO  CO.,  Ltd.,  et  al„  Applts. 
(Supreme  Court  Appellate  Division,  First  De- 
partment November  12,  1920.)  Appeal  dis- 
missed, without  costs.  No  opinion.  Order 
filed. 


In  the  matter  of  the  claim  of  Dora  T.  MOSS- 
BACH,  for  coinpensation  under  the  Workmen's 
Compensation  Law,  for  the  death  of  Leo  J. 
Murphy,  claimant  respondent  against  The 
BEACON  HOLDING  COMPANY,  employer, 
and  .^tna  Life  Insurance  Company,  insurance 
carrier,  appellants.  (Supreme  Court  Appel- 
late Division,  Third  Department.  November  10, 
1920.)    Award  unanimously  affirmed. 
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In  the  matter  of  the  claim  of  William 
MUNCK,  for  compensation  under  the  Work- 
men's Compensation  Law,  claimant,  respondent, 
against  JABEZ  BURNS  &  SONS,  employer, 
and  American  Mutual  Liability  Insurance  Com- 
pany, insurance  carrier,  appellants.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  18,  1920.)  Award  reversed,  and 
matter  remitted  to  the  commission,  on  the  au- 
thority of  Matter  of  Alpert  v.  Powers,  223  N. 
Y.  97,  119  N.  B.  229.    All  concur. 


MatUda  MURPHY,  respt,  ▼.  BROADWAY 
IMPROVEMENT  CO,  applt.  (Supreme  Courb 
Appellate  Division,  First  Department.  Octo- 
ber 29,  1920.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Clarke,  P.  J.,  dissents. 
Order  filed.  See,  also,  189  App.  Diy.  692,  178 
N.  Y.  Supp,  860. 

Hugh  MURPHY,  an  infant,  etc.,  Respt.,  ▼. 
GREEN'S  AUTO  VAN  &  EXPRESS  CO., 
Applt.  (Supreme  Court,  Appellate  Division, 
¥int  Department.  November  5,  1920.)  Judg- 
ment and  order  affirmed,  with  costs,  ao  opin- 
ion.   Order  filed. 


Charlotte  MURPHY  v.  Patrick  McMAHON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  22,  1920.)  Motion  to  dis- 
miss appeal  granted,  with  |lO  costs.  Order 
filed. 


Frank  MUSSARA,  Respondent,  ▼.  George 
BULLOCK^,  as  Receiver  of  the  Buffalo  &  Lake 
Brie  Traction  Company,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
July,  1920.)  Judgment  and  order  affirmed,  with 
costs.    Ail  concur. 


Joseph  NAGLER,  Respt.,  v.  CORNELL  UNI- 
VERSITY, Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  October  22,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  defendant  to  withdraw 
demurrer  and  to  answer,  on  payment  of  said 
costs  and  $10  cost  of  motion  at  Special  Term. 
No  opinion.  Order  filed.  See,  also,  187  App. 
Div  470,  175  N.  Y.  Supp.  797. 


NATIONAL  IMPORTING  &  TRADING  CO., 
Inc.,  V.  David  O.  LINK  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  Oc- 
tober 18,  1920.)  Motion  to  dismiss  appeal 
granted,  with  $10  costs,  unless  appellants  com- 
ply with  terms  of  order.    Order  filed. 


In  the  Matter  of  Wendolin  J.  NAUSS,  dec'd. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  15,  1920.)  Orders  affirm- 
ed, with  $10  costs  and  disbursements.  No  opin- 
ion.    Orders  filed. 


In  the  Matter  of  Wendolin  J.  NAUSS,  de- 
ceased (two  cases).  (Supreme  Court,  Appel- 
late Division,  First  Department.  November 
2ti,  1920.)  Motions  denied,  with  $10  costs. 
Orders  filed. 


In  the  Matter  of  Wendolin  J.  NAUSS,  dec'd. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  2(5,  1920.)  Order  affirm- 
ed, with  $10  costs  and  disbursements.  No  opin- 
ion*   Order  filed. 


William  A.  NEAVB,  applt.,  t.  Anna  Neave 
MURPHY,  respt.  (Supreme  Ck>urt,  Appellate 
Division,  Fourth  Department.  September  29, 
1920.)  Motion  granted,  and  appeal  dismiMed, 
with  costs. 

William  A.  NEAVE,  applt..  v.  Annie  O'NEIL, 
respt.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  September  29,  1920.) 
Motion  granted,  and  appeal  dismissed,  with 
costs. 

NESTLE  FOOD  CO.,  Inc.,  Respt,  t.  FED- 
ERAL LINE,  Inc.,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 26,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.     No  opinion.     Order  filed. 


Sadie  L.  NEWBROOK,  respt,  v.  George 
NEWBROOK,  Jr.,  applt.  (Supreme  (3ourt, 
Appellate  Division,  Fourth  Department  Oc- 
tober 6.  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.    All  concur. 


In  the  Matter  of  Randolph  M.  NEWMAN, 
an  attorney.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  November  26,  1920.) 
Reference  ordered  to  Hon.  Henry  A.  GUder- 
sleeve,  official  referee.     Order  filed. 


Charlotte  B.  NEWMAN,  Appellant  ▼.  Lew- 
is J.  DAVIS,  Respondent  (Supreme  Court 
Appellate  Division,  Fourth  Department  July, 
1920.)  Motion  granted  and  appeal  dismissed, 
with  costs. 


Paul  A.  NEWMAN  v.  Samuel  W.  McAL- 
PINE.  (Supreme  Court  Appellate  Division, 
First  Department  October  29,  1920.)  Motion 
to  dismiss  appeal  granted,  with  $10  costs.  Or- 
der filed. 


NBW  YORK  CENTRAL  RAILROAD  COM- 
PANY, respt.,  V.  William  BARNET  and  Henry 
B.  Bamet,  applts.  (Supreme  Court  Appellate 
Division,  Third  Department  September  22, 
1920.)    Motion  denied. 


NEW  YORK  CENTRAL  RAILROAD  COM- 
PANY, AppeUant  v.  FIRST  NATIONAL 
BANK  OF  THE  THOUSAND  ISLANDS,  Re- 
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spotpdent.  (Supreme  Court,  Appellate  Divi- 
siou.  Fourth  Department.  July*  1920.)  Judg- 
ment affirmed,  with  costa.  All  concur,  ex- 
cept Kruse,  P.  J.,  who  disaents,  upon  the 
ground  that  the  power  waa  a  general  power  of 
sale  for  distrihution  and  payment  of  debts  and 
that  the  lien  of  the  judgment  ia  subject  to  the 
execution  of  the  power  as  is  provided  in  sec- 
tion 97  of  the  Real  Property  Law.  Gonsol. 
Laws,  c.  50.  McCready  y.  Metropolitan  Life 
Ins.  Co.,  83  Hun,  526,  32  N.  Y.  Supp.  489,  af- 
firmed 148  N.  Y.  761,  43  N.  B.  988,  Walter  t. 
Tomkins,  71  App.  Div.  21,  75  N.  Y.  Supp.  557: 
Van  Cott  ▼.  Van  Oott,  167  App.  Diy.  6S4,  152 
N.  Y.  Supp.  840. 

NEW  YORK  CENT.  R.  CO,  Plaintiff,  ▼. 
MIDDLEPORT  GAS  &  ELEOTRIC  LIGHT 
CO.,  Defendant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  Septemoer  29» 
1920.)  Action  by  the  New  York  Central  RaU- 
road  Company  against  the  Hiddleport  Gas  & 
Electric  Light  Company.  No  opinion.  Motion 
for  reargument  denied,  with  $10  costs.  Mo- 
tion for  leave  to  appeal  to  Court  of  Appeals 
denied. 


NEW  YORK  CONSOLIDATED  RAILROAD 
COMPANY,  respondent, V.MASSACHUSETTS 
BONDING  &  INSURANCE  COMPANY,  ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  November  19,  1920.)  As 
it  may  be  considered  that  the  exception  to  the 
refusal  to  dismiss  the  second  cause  of  action,  at 
folio  170  of  the  case,  sufficiently  raises  the 
question  of  law  as  to  plaintiff's  ri^ht  to  recov- 
er for  the  tort,  we  grant  the  motion  for  leave 
to  appeal  to  the  Court  of  Appeals. 


NEW  YORK  TITLE  &  MORTGAGE  CO., 
Respt.,  T.  Mayer  WALLACH,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment November  12,  1920.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


Bernard  NORTON,  applt,  v.  James  7. 
LEAHY  and  one,  respts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Oc- 
tober 15,  1920.)  Order  reversed,  verdict  of 
jury  reinstated,  and  motion  for  new  trial  de- 
nied, with  costs.  Held,  that  the  learned  trial 
court  erred  in  holding  that  the  collision  could 
not  have  occurred  in  the  manner  described  by 
the  plaintiff.    All  concur. 


Chester  H.  NORTON  v.  WiUlam  WEBSTER. 
(Supreme  Court  Appellate  Division,  First  De- 
partment October  29,  19200  Motion  to  dis-< 
miss  appeal  granted,  with  $10  costs.  Order 
filed. 


In  the  Matter  of  Martin  O'BRIAN,  an  attor- 
ney. ( Supreme  Court,  Appellate  Division,  First 
Department  November  26,  1920.)  Reference 
ordered  to  Hon.  John  J.  Freedman,  official  ref- 
eree.   Settle  order  on  notice. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  of 
Anna  R.  O'BRIEN,  widow,  for  the  death  of 
Thomas  S.  O'Brien,  deceased,  against  GREAT 
LAKES  DREDGE  &  DOCK  COMPANY,  em- 
ployer, and  Globe  Indemnity  Company,  insur- 
ance carrier,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  Novem- 
ber 10,  1920.)     Award  unanimously  affirmed. 


John  B.  O'BRIEN  et  al.,  respta.,  v.  TONA- 
WANDA  BOARD  &  PAPER  CO.,  applt  (Su- 
preme Court  Appellate  Division.  Fourth  De- 
partment. October  6,  1920.)  Original  order 
herein  further  modified  by  striking  out  the  pro- 
vision for  "examination  and  inspection"  by  the 
plaintiff  of  the  books  and  papers  of  the  defend- 
ant and  providing  therein  that  said  books  and 
papers  ma^  be  used  only  in  connection  with  the 
oral  exammation  of  the  officers  as  provided  by 
subdivision  7  of  section  872  of  the  Code  of  Civ- 
il Procedure  (see  Harby  Steamship  Co.,  Inc.,  v. 
Staten  Island  Shipbuilding  Co.  et  al.,  189  App. 
Div.  769,  178  N.  Y,  Supp.  818)^  also  by  pro- 
viding therein  that  such  exammation  of  the 
officers  named  and  of  books  and  papers  be  lim- 
ited to  the  Question  of  the  cost  to  the  defend- 
ant of  manuiacturing  paper  and  pulp  board  and 
the  items  which  enter  into  such  coats  (see 
Bamberger  v.  Cooke,  181  App.  Div.  805,  169 
N.  Y.  Supp.  227),  and,  as  so  modified,  the  or-  < 
der  is  affirmed,  without  costs  of  this  appeal  to 
either  party.    AU  concur. 


In  the  Matter  of  Hydeasburo  OHASHI, 
deceased.  (Supreme  Court  Appellate  Division, 
First  Department  October  13,  1920.)  Motion 
to  dismiss  appeal  denied,  with  $10  costs.  Or- 
der filed. 

Stella  OKOLITA,  an  infant  by  Barbara  Ok- 
olita^er  cuardian  ad  litem,  respondent,  v.  Phil- 
ip YBLm,  etc.,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 19,  1920.)  Appeal  dismissed,  without 
costs.  Jenks,  P.  J.,  and  Mills,  Putnam,  Black- 
mar,  and  Jaycox,  JJ.,  concur. 


Wallace  J.  OLDS  and  one,  Respts.,  v.  STATE 
CHARITIES  AID  ASSOCIATION,  Applt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  November  24,  1920.)  The  jus- 
tices qualified  to  sit  in  this  appeal  being  equal- 
ly divided  and  unable  to  render  a  decision  there- 
in, the  same  is  transferred  to  the  Appellate 
Division,  Third  Department,  to  be  there  heard 
and  determined,  pursuant  to  section  231  of  the 
Code  of  Civil  Procedure.  Lambert,  J.,  not  sit- 
ting. 


Ciro  OLIVARES,  respondent,  v.  Gaetano 
BOTTAROj  appeUant  (Supreme  Court,  Ap- 
pellate Division.  Second  Department.  Novem- 
ber 5,  1920.)  Order  modified,  by  providing  that 
the  action  be  placed  upon  the  calendar  of  the 
Supreme  Court  for  the  December  term  of  1920, 
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and,  as  so  modified,  affirmed,  withoat  costs.  No 
opinion.  Jenks,  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Kelly,  JJ.,  concur. 


Albert  M.  OLM,  respondent,  v.  NEW  YORK 
&  QUEENS  ELECTRIC  LIGHT  &  POWER 
COAIPANY,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 23,  1920.)  Judgment  and  order  unanimous- 
ly affirmed,  with  costs.  No  opinion.  See,  al- 
so. 188  App.  Div.  19.  176  N.  Y.  Supp.  370. 


Walter  OLSEN,  respt.,  v.  John  OUGHTER- 
SON,  Jr.,  applt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  October  15, 
1920.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


Liana  R.  O'NEIL  v.  McKINLEY  MUSIC 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  November  26,  1920.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellant  complies  with  terms  stated  in  order. 
Order  filed. 


Herman  OPPENHEIMER,  Respt.,  t.  Her- 
man OURIEL,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  Novem- 
ber 26,  1920.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


COUNTY  OF  OSWEGO,  respt.,  v.  STATE 
OF  NEW  YQRK,  applt.  Claim  No.  9173. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  October  15,  1920.)  Judgment  af- 
firmed, with  costs.    All  concur. 


PAGE,  Appellant,  ▼.  HOLLISTER  REAL 
EJSTATB  &  BLD(*.  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division.  Fourth  De- 
partment. October  13,  1920.)  Action  by  Au- 
gusta Page  against  the  Hollister  Real  Estate 
and  Building  Company.  No  opipion.  Judg- 
ment of  County  Court  reversed,  and  judgment 
of  Municipal  Court  affirmed,  with  costs  of  this 
appeal  and  in  the  Counter  Court  to  the  appel- 
lant. Held,  that  a  question  of  fact  was  made 
out  which  the  Municipal  Court  decided  upon 
sufficient  evidence.    All  concur. 


In  the  matter  of  the  claim  of  Isadore  PAL- 
LEY,  for  compensation  under  the  Workmen's 
Compensation  Law,  respondent,  against  the 
MENDLESON  (CORPORATION,  employer, 
and  the  Travelers'  Insurance  Company,  insur- 
ance carrier,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Novem- 
ber 10,  1920.)    Award  unanimously  affirmed. 


In  the  matter  of  the  claim  of  Isadore  PAL- 
LEY,  for  compensation  under  the  Woricmen's 
Compensation    Law,    respondent,    against    the 


MENDLESON  CORPORATION,  employer, 
and  the  Travelers'  Insurance  Company,  insur- 
ance carrier,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  November 
18,  1920.)     Motion  denied. 


Rose  M.  PALMER  and  lillian  Palmer,  re- 
spondents, v.  ROTARY  REALTY  COMPANY, 
Inc.r  and  others,  appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 5,  1920.)  Motion  denied,  with  $10 
costs.  Plaintiffs'  proper  remedy  is  by  motion 
at  Special  Term. 


PARDEE,  Appellant,  v.  RAYFIELD  ct  aL. 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  October  13, 1920.) 
In  the  matter  of  the  application  of  G.  Herbert 
Pardee  against  W.  W.  Rayfield,  as  district  su- 
perintendent, etc.,  and  others.  No  opinion. 
Motion  to  amend  decision,  so  as  to  show  that 
the  order  was  affirmed  as  a  taiatter  of  law,  and 
not  in  the  exercise  of  any  discretion,  granted. 
Motion  for  leave  to  appeal  to  Court  of  Ap- 
peals granted.  For  former  opinion,  see  192 
App.  iky,  5,  182  N.  X.  Supp.  3. 


Zulena  PARKER,  respt.,  v.  CITY  OF  LOCK- 
PORT,  applt.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  October  15, 1920.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 


Walter  E.  PARFITT,  respondent,  v.  The  SA- 
VARESE  HOUSE  WRECKAGE  COMPANY, 
appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  November  19,  1920.) 
Appeal  dismissed,  without  costs.  Jenks,  P.  J., 
and  Mills,  Putnam,  Blackmar,  and  Jaycoz,  JJ., 
concur. 


George  E.  PASCA,  as  administrator,  etc, 
of  John  Rossielli,  deceased,  respondent,  v. 
ITALIE-AMERICAN  BAKING  CORPORA- 
TION, appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  Octoocr  28, 
1920.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Florence  M.  PATTERSON,  respondent,  ▼. 
DIRECTOR  GENERAL  OF  RAILROADS, 
appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  November  23,  1920.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.     No  opinion. 


William  PATTERSON,  respondent  v.  DI- 
RECTOR GENERAL  OF  RAILRQADS,  ap- 
pellant (Supreme  CJourt,  Appellate  Division, 
Second  Department  Novemoer  23,  1920.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 
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In  the  Matter  of  Frank  W.  PATNB,  Applt, 
▼.  COONBY-DUNN  CO.  OP  NEW  YORK, 
Respt.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  26, 1920.)  Order 
affirmed,  with  $10  cQsts  and  disbursementB.  No 
opinion.    Order  filed. 


AIon2o  R.  PECK  et  al.  v.  Samnel  S.  PECK 
et  id.  '  (Supreme  Court,  Appellate  Division, 
First  Department.  November  22,  1020.)  Mo- 
tion panted,  with  $10  costs,  unless  appellants 
comply  with  terms  stated  in  order.    Order  filed. 


Elizabeth  PEPFLY,  respondent,  ▼.  Augustus 
M.  ANDERSON,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 2S,  1920.)  Order  setting 'aside  verdict 
and  granting  new  trial  affirmed,  with  costs  to 
abide  the  event.  No  opinion.  Jenks,  P.  J.,  and 
Rich,  Putnam,  Blackmar,  and  Kelly,  JJn  con- 
cur. 


Irvin  W.  PEFFLY,  respondent,  v.  Augus- 
tus M.  ANDERSON^  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  23,  1920.)  Order  setting  aside  ver- 
dict and  panting  new  trial  affirmed,  with 
costs  to  abide  the  event  No  opinion.  Jenks, 
P.  J.,  and  Rich,  Putnam,  Blackmar,  and  Kelly, 
JJ.,  concur. 


Eli«a  J.  PELLS,  respt,  ▼.  Carl  KATZBN- 
STEIN,  applt  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  November  10,  1920.) 
Judgment  and  order  unanimously  affirmed,  with 
costs. 


PEOPLE,  etc,  ▼.  John  BALLERO  and  Wil- 
liam Vignold.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  November  26,  1920.) 
Motion  to  dismiss  appeal  granted.    Order  filed. 


PEOPLE,  etc.,  Respt..  v.  Joseph  BERNAVA 
and  Barney  Mortillaro,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  26,  19201)  Judgment  affirmed.  No 
opinion.     Order  filed. 


PEOPLE  of  the  State  of  New  York,  Re- 
apondent  v.  William  A.  BICKFORD.  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Department  July,  1920.)  Judgment  of 
conviction  and  order  affirmed.     AH  concur. 


PEOPLE,  etc.,  v.  CUnton  BRAINARD, 
impld.,  etc  (Supreme  Court,  Appellate  Divi- 
sion. First  Department  October  15,  1920.) 
Motion  denied.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  Respt., 
T.  Alice  W.  BIHIRELL,  Applt  (Supreme 
Court,  AppeUate  Division,  Fourth  Department. 


November  24,  1920.)  Judgment  of  convic- 
tion reversed  and  new  trial  granted.  Held, 
that  the  defendant's  guilt  has  not  been  estab- 
lished by  credible  evidence,  and  that  the  ver- 
dict is  against  the  weight  of  the  evidence.  All 
concur. 


PEOPLE  V.  Giuseppe  CAMPANELLT.  (Su- 
preme  Court,  Appellate  Envision,  First  Depart- 
ment October  29, 1920.)  Motion  to  dismiss  ap- 
peal granted.    Order  filed. 


PEOPI^  of  the  State  of  New  York,  Respond- 
ent, V.  Nicola  OAPOZZI,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
July,  1920.)  Judgment  of  conviction  and  order 
affirmed.     All  concur. 


PEOPLE  V.  Josenh  CATALDO.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  29.  1920.)  Motion  to  dismiss  appeal 
granted.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Frank  CONSOLE,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment November  8,  1920.)  Judgment  of 
conviction  of  the  County  Court  of  Kings  Coun- 
ty affirmed  by  default.  Jenks,  P.  J.,  and  Rich, 
Blackmar,  Kelly,  and  Jaycoz,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Frank  CONSOLE,  appellant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment November  12,  192Qi.)  Default  open- 
ed on  consent,  and  cause  set  down  for  the 
December  term.  Jenks,  P.  J^  and  Rich,  Black- 
mar,  Kelly,  and  Jaycoz,  JJ.,  concur. 


PEOPLE  V.  Max  ESHUK.  (Supreme  Court, 
Appellate  Division,  First  Department  No- 
vember 22,  1920.)  Motion  granted,  and  order 
of  April  28,  1920,  vacated.     Order  filed. 


PEOPLE  of  the  State  of  New  York,  respon- 
dents, V.  John  W.  FLANAGAN,  appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment. November  6,  1920.)  Motion  denied, 
on  condition  that  appellant  perfect  the  appeal, 
place  the  cause  on  the  December  calendar,  and 
be  ready  for  argument  when  reached;  otherwise, 
motion  granted. 

PEOPLE,  etc.  v.  John  D.  FOWLER.  (Su- 
preme Court  Appellate  Division,  First  De- 
partment November  26,  1920.)  Motion  to  dis- 
miss appeal  granted.    Order  filed. 


PEOPLE  V,  Jacob  GOLDSTEIN  and  Dave 
Goldberg.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  October  29.  1920.) 
Motion  to  dismiss  appeal  granted.    Order  filed. 
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PEOPLE  V.  Moe  GRAVET.  (Supreme  Court, 
AppeUate  Division,  First  Department.  Oc- 
tober 29,  1920.)  Motion  to  dismiss  Appeal 
granted.    Order  filed. 


PfeOPLB  V.  Isabel  GRIFFENHAGEN.  (Su- 
preme Court,  Appellate  Division,  B^rst  Depart- 
ment. October  29,  1920.)  Motion  to  dismiss 
appeal  granted.     Order  filed. 


PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Murray  GROSSMAN,  appellant. 
(Supreme  Court,  Appellate  Division,  Second 
Department  November  5,  1920.)  Judgment 
of  conviction  of  the  Court  of  Special  Sessions 
affirmed.  No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  HALPERT  MILLS,  Inc.,  appellant. 
i Supreme  0>nrt,  Appellate  Division,  Second 
>epartment.  November  12,  1920.)  Judgment 
of  conviction  of  the  Court  of  Spedal  Sessions 
affirmed.  No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Blackmar,  JJ.,  concur. 


PEOPLE  v.  David  HANSEN.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  29.  1920.)  Motion  to  dismiss  appeal 
granted.     Order  filed. 


PEOPLE,  etc.,  V.  HARPER  &  BROTHERS, 

impld.,  etc.  (Supreme  Ck)urt, .  Appellate  Divi- 
sion, First  Department.  October  15,  1920.) 
Motion  denied.    Order  filed. 


PEOPLE  V.  Vincenzo  INGENI.  (Supreme 
Court,  AppeUate  Division,  First  Department 
October  29,  1920.)  Motion  to  dismiss  appeal 
granted.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  re- 
spondents, T.  Abraham  KAFKA,  appellant 
i Supreme  .  Court,  Appellate  Division,  Second 
)epartment  October  8,  1920.)  Motion  de- 
nied, on  condition  that  appellant  perfect  the 
appeal,  place  the  case  on  the  calendar  for  the 
second  Monday  of  the  November  Term,  and  be 
ready  for  argument  when  reached;  otherwise, 
motion  granted.        

PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Abraham  KAFKA,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment October  8,  1920.)  Motion  for  per- 
mission to  dispense  with  printing  of  record 
on  appeal  denied. 


PEOPLE  v.  lUchard  H.  LANE.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  29.  1920.)  Motion  to  dismiss  appeal 
granted.     Order  filed. 


PEOPLE,  etc.,  V.  Lawrence  LAND.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. November  26,  1920.)  Motion  to 
dismiss  appeal  granted.    Order  filed. 

PEOPLE,  etc.,  Respt,  v.  John  LBVENTTNE, 
Applt  (Supreme  Court  Appellate  Division, 
First  Department  November  5,  1920.) 
Judgment  affirmed.    No  opinion.    Order  filed. 


PEOPLE  v.  Samuel  LUBASCH.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  29,  1920.)  Motion  to  dinniss  appeal 
granted.    Order  filed. 


PEOPLE  of  the  State  of  New  York  v.  Joseph 
MALFITANO.  R.  D.  Woolsey,  applt.,  and  A. 
G.  Waldo,  respt  (Supreme  Court,  AppeUate 
Division,  Third  Department  November  10, 
1920.)  Appeal  dismissed,  on  the  ground  that 
no  appeal  has  been  taken  which  presents  a 
question  for  determination  by  this  court. 


PEOPLE  y.  Raymond  MASON.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  29,  1920.)  Motion  to  dismiss  appeal 
granted.    Order  filed.  / 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Richard  MILLER,  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment October  22,  1920.)  Judgment  of 
the  County  Court  of  Westchester  County,  af- 
firming a  judgment  of  conviction  of  the  Court 
of  Special  Sessions  of  the  City  of  Yonkers,  af- 
firmed. No  opinion.  Jenks,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Kelly,  JJ.,  ooncor. 


PEOPLE  of  the  State  of  New  York,  re- 
spondents, V.  Daniel  O'BRIEN  appellant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment November  8,  1920.)  Judgment  of 
conviction  of  the  County  Court  of  Kings  0)un- 
ty  affirmed  by  default  Jenks,  P.  J.,  and  Rich, 
Blackmar,  Kelly,  and  Jaycox,  JJ.,  concur. 


PEOPLE,  etc.,  V.  Walter  PATTERSON  et 
al.  (Suoreme  Court,  Appellate  Division,  First 
Department.  October  29,  1920.)  Motion  to 
dismiss  appeal  granted.    Order  filed. 


PEOPLE,  etc.,  V.  Harry  S.  PROCTOR.  (Su- 
preme Court,  AppeUate  Division,  First  De- 
partment. November  12,  1920.)  Motion  to 
dismiss  appeal  granted.    Order  filed. 
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PEOPLE  of  the  State  of  New  York,  respt, 
V.  Winne  RADCUFFE,  Edward  Lorenz,  and 
Ralph  Requa,  applts.  (Snpreme  Court,  Ap- 
pellate Division,  Third  Department.  Novem 
ber  10,  1920.)  Judgment  of  conviction  re 
versed,  and  new  trial  granted,  on  the  ground 
of  errors  in  the  charge  on  the  Question  of  rea* 
sonable  doubt.    All  concur. 


PEOPLE,  Respondents,  y.  TRTMAROHI, 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department.  October  13,  1920.) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Carmello  Trimarchl.  No  opinion. 
Judgment  of  conviction  and  order  reversed, 
and  new  trial  granted,  upoh  questions  of  law 
only;  the  facts  having^ been  examined  and  no 
error  found  therein.  Held,  that  the  defendant 
was  not  given  the  full  benefit  of  the  rule  re* 
specting  evidence  of  good  character,  and  that 
the  exceptions  to  rulings  of  the  trial  court  in 
charging  the  jury  upon  that  question  are  weU 
taken.    All  concur. 


PEOPLE,  etc.,  V.  Joseph  WARD.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  12,  1920.)  Motion  denied.  Order 
filed. 


PEOPLE  of  the  State  of  New  York,  respt., 
V.  Edward  M.  WILLI.  applL  (Supreme  Court, 
Appellate  Division,  Third  Department.  No- 
vember 10,  1920.)  Judgment  of  conviction 
unanimously  affirmed.  For  opinion  below,  see 
109  Misc.  Rep.  79,  179  N.  Y.  Supp.  542. 

PEOPLE,  ex  rel.  Deveara  AUGUILUAR  v, 
Peter  MALLON,  Warden,  etc  (Supreme 
Court,  Appellate  Division,  First  Department 
November  26,  1920.)  Motion  to  dismiss  ap- 
peal granted.    Order  filed. 


PEOPLE,  etc.,  ex  rel.  Joseph  BIRDSELL, 
appellant,  v.  Albert  W.  HENDRICKSON,  Jus- 
tice of  the  Peace,  respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  6,  1920.)  Orders  affirmed,  with  |10 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Mills,  Rich,  Putnam,  and  KeUy,  JJ., 
concur. 


PEOPLE  of  the  State  of  New  York,  on  the 
relation  of  Patrick  CASSIDY,  relator,  appel- 
lant, V.  Lewis  E.  LA  WES,  as  warden  of  Sing 
Sing  Prison^  respondent.  (Supreme  Court, 
Appellate  Division,  Third  Department.  Sep- 
tember 22,  1920.)  Order  appealed  from  (182 
N.  Y.  Supp.  545)  unanimously  affirmed,  on  the 
opinion  of  Howard.  J.,  at  Special  Term.  Leave 
to  appeal  to  the  C^ourt  of  Appeals  is  granted. 

PEOPLE  ex  rel.  Sarah  T.  COCKCROFT,  as 
Excx..  etc.,  Applt.,  V.  Rudolph  P.  MILLER  et 
al.,  tne  appointed  members  of  the  Board  of 


Standards  and  Appeals,  et  al.,  Respts.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. October  15,  1920.)  Order  affirmed, 
with  110  costs  and  disbursements.  No  opinion. 
Order  filed.  See,  also,  187  App.  Div.  704,  176 
N.  Y.  Supp.  206. 


PEOPLE,  etc.,  ex  rel.  Mark  COTTON  et  al., 
respondents,  v.  John  P.  LEO  et  al..  constitut- 
ing the  Board  of  Appeals  of  the  City  of  New 
York,  appellants,  and  Pohl-Abbott  Construction 
Company,  intervener  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  23,  1920.)  As  the  action  of  the 
board  was  quasi  judicial,  we  think  that  the 
order  (110  Misc.  Rep.  519,  180  N.  Y.  Supp. 
554)  should  be  modified,  by  striking  out  the 
provision  as  to  costs,  and,  as  so  modified,  af- 
firmed, without  costs.  No  opinion.  Jenks,  P. 
J.,  and  Mills,  Putnam,  Blackmar,  and  Kelly, 
Jj .,  concur. 


PEOPLE  ex  rel.  Richard  DOLMETSOH 
Respt.,  V.  EGYPTIAN  LACQUER  MANUFAC- 
TURING CO.  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department  Octo- 
ber 15,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.     No  opinion.    Order  filed. 


PEOPLE  ex  rel.  Richard  DOLMETSCH  t. 
EGYPTIAN  LACQUER  MANUFACTURING 
CO.  et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  15,  1920.)  Motion 
denied.    Order  filed. 


PEOPLE,  etc.,  ex  rel.  John  S.  DOWD,  ap- 
pellant, V.  Thomas  J.  DRENNAN,  as  Fire  Com- 
missioner, respondent  (Supreme  Court,  Appel- 
late Division,  Second  Department.  November 
23.  1920.)  Order  affirmed,  with  $10  costs  and 
d'sbnrscmentcr.  No  opinion.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Blackmar,  and  Kelly,  JJ.,  con« 
cur. 


PEOPLE  ex  rel.  Joseph  EDELS  v.  ENTER- 
PRISE TINWARE  CO.,  IncM.et  al.  (Supreme 
Court  Appellate  Division.  First  Department. 
November  12,  1920.)  Motion  to  dismiss  appeal 
granted,  with  $10  costs.    Order  filed. 


PEOPLE,  ex  rel.  ERIE  B.  R.  CO.,  Respt, 
V.  Frank  WILDY  et  al.,  constituting  Town 
Board  of  Cheektowaga,  etc.,  Applts.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
November  24,  1920.)  Order  affirmed,  with 
coats.    All  concur. 


PEOPLE,  etc.,  ex  rel.  Albert  B.  FACEY,  ap- 
pellant, V.  John  P.  LEO  et  aL,  consUtuting  the 
Board  of  Appeals,  etc.,  respondents,  and  Mar- 
tha R.  French,  intervener.  (Supreme  <3ourt, 
Appellate  Division,  Second  Department     Oc- 
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tober  8, 1920.)  Motion  granted.  It  in  not  nec- 
essary to  specify  questionB.  Settle  order  be- 
fore Mr.  Justice  Blackmar.  See,  also,  110 
Misc.  Rep.  516,  180  N.  Y.  Supp.  563,  affirmed 
193  App.  Div.  910,  183  N.  Y.  Supp.  954. 

PEOPLE  of  the  State  of  New  York  ex  rel. 
FRANKLIN  MILLS  COMPANY,  Respondent, 
▼.  Lewis  D.  COLLINS  and  Others,  as  ^Members 
of  and  Comprising  the  Board  of  Education  of 
Union  Free  School  District  No.  2,  of  Batavia, 
Genesee  County,  New  York,  Appellants.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment July,  1920.)  Order  (109  Misc.  Rep. 
1,  178  N.  Y.  Supp.  (35)  affirmed,  with  costs, 
upon  the  opinion  of  Wheeler,  J.,  delivered  at 
Special  Term.     All  concur. 


PEOPLE  ex  rel.  FRANKLIN  MILLS  CO., 
fespt.,  V.  Lewis  D.  COLLINS  et  al.,  applta. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  September  29,  1920.)  Motion 
lor  reargument  denied,  with  $10  costs.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied. 


PEOPLE  ex  rel.  HOFELLBR,  Respondent, 
▼.  BUCK  et  al.,  appellants.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  Sep- 
tember 29,  1920.)  1^'roceeding*  by  the  People, 
on  the  relation  of  Eugene  D.  Hofeller,  against 
George  S.  Buck  and  others.  No  opinion.  Mo- 
tion for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  $10  costs. 


PEOPLE  ex  rel.  Edward  A.  HUTCHINGS  t. 
Richard  E.  ENRIGHT,  Police  Com'r,  etc.  (Su. 
preme  Court,  Appellate  Division,  First  Depart- 
ment. October  13,  1920.)  Motion  for  aUy 
denied,  and  stay  vacated.     Order  filed. 


PEOPLE,  etc.,  ex  rel.  Michael  IMBRIALB, 
relator,  v.  Richard  B.  ENRIGHT,  as  Police 
Commissioner  of  the  City  of  New  York,  re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  5,  1920.)  Mo- 
tions denied,  without  costs. 


PEOPLE,  etc.,  ex  rel.  William  KNOTS,  re- 
lator, V.  Richard  ENRIGHT,  as  Police  Com- 
missioner of  the  City  of  New  York,  respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  October  22,  1920.)  Determina- 
tion confirmed,  and  writ  dismissed,  with  $50 
costs  and  disbursements.  No  opinion.  Jonks, 
P.  J.,  and  Mills,  Rich,  Putnam,  and  Kelly,  JJ., 
concur. 


PEOPLE  ex  rel.  Elso  LENTINO  ▼.  Charles 
G.  FESER  et  al.  (Supreme  Court,  Appellate 
I>ivision,  First  Department.  October  15,  1920.) 
Motion  for  stay  pending  appeal  granted.  Set- 
tle order  on  notice. 


PEOPLE,  etc.,  ex  rel.  LONG  ISLAND  RAII% 
ROAD     COMPANY,     relator     respondent,     v. 


STATE  BOARD  OF  TAX  COMMISSIONERS, 
appellant,  and  City  of  New  York,  intervener 
appellant  1912  Proceeding.  (Supreme  Court, 
Appellate  Division,  Second  Department  No* 
vember  6,  1920.)  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  granted. 


PEOPLE,  etc.,  ex  rel.  LONG  ISLAND  RAIL- 
ROAD COMPANY,  relator  respondent  v. 
STATE  BOARD  OF  TAX  COMJVIISSIONERS. 
appellant  and  CJity  orNew  York,  intervener  ap- 
pellant. 1917  Proceeding.  (Supreme  Court, 
Appellate  Division,  Second  Department  No- 
vember 5,  1920.)  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  granted. 


PEOPLE  ex  rel.  George  M.  MAYEB,  reapt, 
V.  Willis  Z.  GEORGIA,  as  Mayor,  etc.,  applts., 
et  al.  (Supreme  Court,  Appellate  Diviaion, 
Fourth  Deipartment  October  6,  1920.)  Order 
affirmed,  with  coats.    All  concur. 


PEOPLE  of  the  State  of  New  York  ex  rel. 
METROPOLITAN  LIFE  INSURANCE  COM- 
PANY, relator,  against  "VValter  H.  KNAPP, 
John  J.  Merrill,  and  Michael  J.  Walsh,  ha  and 
constituting  the  State  Tax  Commission  of  the 
State  of  New  York,  respondents.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  18,  1920.)  Order  settled  as  propos- 
ed by  the  relator. 

PEOPLE  ex  rel.  Charles  D.  NEWTON,  At- 
ty.  Gen.,  etc.,  v.  SPECIAL  TERM,  PART  1, 
SUPREME  COURT,  etc.,  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  26,  1920.)  Motion  denied,  with  $10 
costs.    Order  filed. 


PEOPLE  ex  rel.  NEW  YORK  DOCK  CO.  v. 
John  H.  DELANBY,  as  Transit  Construction 
Com'r.  (Supreme  Court,  Appellate  Division, 
First  Department  October  15,  1920.)  Motion 
denied,  with  $10  costs.    Order  filed. 


PEOPLE  ex  rel.  NEW  YORK,  WESTCHES- 
TER &  BOSTON  RAILWAY  CO.  v.  PUBLIC 
SERVICE  COMMISSION,  1ST  DISTRICT,  et 
al.  (Supreme  Court  Appellate  Division,  First 
Department  October  15,  1920.)  Motion 
granted;    questions  certified;    order  filed. 


PEOPLE  of  the  State  of  New  York  ex  rel 
Charles  E.  NOEL  and  Katherine  Noel,  respta., 
V.  Mary  ODELL,  applt.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Septem- 
ber 22,  1020.)     Motion  denied. 


PEOPLE,  etc.,  ex  rel.  Charles  F.  O'DON- 
NELL,  appellant  v.  Edward  W.  COX,  as  Coun- 
ty Clerk  of  Queeos  County,  and  others,  re- 
spondents.      (Supreme    Court,   Appellate  Divi- 
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sion,  Second  Department.  October  8,  192(K) 
Motion  denied.  See  Matter  of  Hart,  169  N.  X. 
278,  54  N.  B.  44. 


PEOPLE,  etc.,  ex  rel.  Charlea  P.  O'DON- 
NELL,  appeUant,  v.  Edward  W.  COX,  and 
others,  respondents.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October 
28,  1920.)  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied. 


PEOPLE  ex  rel.  POST  &  McCORD,  Inc., 
V.  Jacob  A.  CANTOR  et  aL  (Supreme  Court, 
Appellate  Division,  First  Department.  No- 
vember 12,  1920.)  Motion  granted,  in  so  far 
as  it  asks  leave  to  file  a  brier  as  amicus  cnrite; 
said  brief  to  be  served  on  the  parties  to  the  lit- 
igration. 

PEOPLE  ex  rel.,  ROCHESTER,  SYRA- 
CUSE ft  EASTERN  R.  R.  Ck).,  respt.,  v. 
Daniel  MORONEY  et  al.,  as  Board  of  Asses- 
sors, etc.,  applts.  (Supreme  Court,  Appellate 
Division,  F(/urth  Department.  September  29, 
1920.)     Motion  granted,  and  appeal  dismissed. 


In  the  matter  of  the  application  of  PEOPLE 
of  the  State  of  New  York  by  Jesse  S.  PHIL- 
LII'S  as  State  Superintendent  of  Insurance  for 
an  order  to  take  possession  of  the  property  and 
conduct  the  business  of  the  POLISH  UNION 
OF  AMERICA.  (Supreme  Court.  Appellate 
Division,  Fourth  Department.  September  29, 
1920.)  Wo  opinion.  Motion  for  leave  to  appeal 
to  Court  of  Appeals  denied,  with  $10  costs. 


PEOPLE,  etc,  ex  rel.  T.  Langland  THOMP- 
SON, relator.  V.  ELECTRIC  WELDING  COM- 
PANY OF  AMERICA  et  al.,  defendants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment   November  5,  1920.)    Motion  granted. 


PEOPLE,  etc,  on  Complaint  of  Mary 
BROWNI5,  Respt.,  V.  James  V.  BROWNE, 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  November  19.  1920.)  Order 
affirmed.     No  opinion.     Order  nled. 


PEOPLE,  etc.,  on  information  of  Hufrh  J. 
ANDERSON,  Respt.,  v.  ROSEDALB  DAIRY 
CO.,  Inc.,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department  November  5. 
1920.)  Judgment  affirmed.  No  opinion.  Or- 
der filed. 


PEROL^N  &  Cp«  Inc.,  Applt,  t.  BAT- 
TERY PARK  TRADING  CO.,  Inc.  Respt 
(Snpreme  Court,  Appellate  Division,  First  De- 
partment October  29,  1920.)  Judgment  af- 
firmed, with  costs.    No  opinion.    Order  filed. 
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Margaret.PETBR,  Respt,  t.  CITY  OFJ«EW 
YORK,  Applt  (Supreme  Court  Appellate  Di- 
vision, BHrst  Department.  November  5,  1920.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.     Order  filed. 


PETTEBONE-CATARACT  PAPER  COM- 
PANY, Respondent  v.  ERIE  RAILROAD 
COMPANY  and  Another.  Appellants.  (Su- 
preme Coart,  Appellate  Division,  Fourth 
Department.  July,  1920.)  Judgment  affirmed, 
with    costs.     All    concur. 


lu  the  Matter  of  Duncan  PHYFE,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  26,  1920.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


H.  Clay  PIERCE,  Respt,  ▼.  John  H.  KIR- 
BY,  Applt  (Supreme  Court,  Appellate  Divi- 
sion, i^rst  Department  October  29,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  defendant  to  withdraw  de- 
murrer and  to  answer  within  10  days,  on  pay- 
ment of  said  costs  and  $10  costs  of  motion  at 
Special  Term.    No  opinion.    Order  filed. 


John  POLKOWSKI,  as  AdmV,  etc..  Respt.  v. 
HARVILL  REALTY  CORPORATION,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment November  26,  1920.)  Judgment  and 
order  reversed,  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event,  unless  plain- 
tiff .stipulates  to  reduce  the  judgment  as  enter- 
ed to  $2,254.79,  including  interest  and  costs, 
in  which  event  the  judgment,  as  so  modified, 
and  .the  order  appealed  from,  are  affirmed,  with- 
out costs.    No  opinion.    Settle  order  on  notice. 


James  N.  POSTLETHWAITB,  Applt.,  v. 
TRAVELERS'  INSURANCE  CO.,  impleaded, 
etc.,  Respt  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  19.  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  plaintiff  to  serve  an  amend- 
ed complaint,  on  payment  of  said  costs  and 
.$10  costs  of  motion  at  Special  Term.  No  opin- 
ion.   Order  filed. 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Estate  of  Lucy  Elizabeth  POWELL,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  October  6,  1920.)  De- 
cree (112  Misc.  Rep.  74.  183  N.  Y.  Supp.  939), 
so  far  as  appealed  from,  affirmed,  with  costs. 
All  concur. 


In  the  Matter  of  Henry  C.  PRICE,  an  At- 
torney and  Counselor  at  Law.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  July, 
1920.)  Application  for  open  commission  grant- 
ed, and  Hon.  George  A.  Benton,  official  referee, 
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appointed  commissioner,  to  take  the  testimony 
or  such  witnesses  as  may  be  produced  before 
him  in  the  city  of  Indianapolis  at  such  time  and 
place  as  he  may  designate,  giving  to  the  re- 
spondent's attorney  notice  of  such  hearings  at 
least  10  days  prior  thereto,  upon  the  condition, 
however,  that  the  petitioner  pay  the  necessary 
expenses  of  the  commissioner  in  taking  such 
evidence,  including  his  traveling  expenses  and 
the  fees  of  a  stenographer  in  taking  the  same, 
and  the  respondent  may.  likewise  at  the  same 
time  produce  such  witnesses  as  he  may  desire, 
but  the  stenographer's  fees  for  taking  such  tea^ 
timony  shall  be  paid  by  the  respondent. 


PROOTOB  &  GAMBLE  CO.,  Bespt.,  ▼. 
PETERS,  WHITE  &  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
November  5,  1920.)  Judgnient  und  orders 
affirmed,  with  costs.  No  opinion.  Smith  and 
Greenbaum,  JJ.,  dissent;  Smith,  J.,  dissenting 
as  to  five  of  the  car*  upon  his  dissent  on  the 
former  appeal^  187  App.  Div.  376,  176  N. 
"  jr  meC 


Y.  Supp.  169.     Order  filed. 


Peter  PSZESTOWSKI,  applt.,  v.  D.  L.  & 
W.  R.  R,  CO.,  respt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  September 
29,  1920.)  Appeal  dismissed  unless  appellant 
shall  file  and  serve  printed  papers  on  appeal 
within  60  days. 

PUBLTO  NATIONAL  BANK  OP  NEW 
YORK,  Respt.,  v.  Mortimer  H.  REISS,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  26,  1920.)  Order  affirm- 
ed, with  $10  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


Lillian  I.  PURCELL,  as  administratrix,  etc., 
of  John  A.  PurceU,  deceased,  respondent,  v. 
Frederick  W.  VAN  COTT,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. November  12,  1920.)  Judgment  and 
order  reversed,  and  new  trial  granted,  costs  to 
abide  the  event,  upon  the  ground  that  the  ver- 
dict finding  the  deceased  free  from  contributory 
negligence  is  against  the  weight  of  the  evidence. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Blackmar,  and 
Kelly,  JJ.,  concur. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  Gaetano  QUATRAFFO,  against  BOOTH  & 
E\LINN,  Ltd.,  employer  and  self-insurer^  appel- 
lant. (Supreme  Court,  Appellate  DivisionL 
Third  Department.  November  IB,  1920.) 
Award  unanimously  affirmed. 


Vasm  RACK.  Applt,  v.  AMERICAN  RAIL- 
WAYS EXPRESS  CO.,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  20,  1920.)  Judgment  and  order  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


Vasili  RACK  v.  AMERICAN  RAILWAYS 
EXPRESS  CO.  (Supreme  Court,  AppeUate 
Division,  BMrst  Department  November  26, 
1920.)  Motion  denied,  with  $10  costa.  Order 
filed. 


Marie  RASMUSSEN,  as  administratrix,  etc., 
of  Jacob  Rasmussen,  deceased,  respondent,  v. 
Michael  KRAUSE  sCnd  Louu  Krause,  co- 
partnery, etc.,  appellants,  and  another,  de- 
fendant. (Supreme  Court,  AppeUate  Division, 
Second  Department.  November  26,  1920.) 
Judgment  and  order  unanimously  affirmed,  with 
costs.    No  opinion. 


James  E.  RATCHFORD,  applt,  y.  John 
H.  YOUNG,  respt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  October  6, 
1920.)  Order  affirmed,  with  $10  costa  and 
disbursements.     All  concur. 


In  the  matter  of  the  claim  of  Mrs.  Nancy  L. 
RATHBONE  for  compensation  under  the  Work- 
men's Compensation  Law,  claimed  to  be  due 
George  S.  Rathbone,  dr^^eased,  her  husband, 
agamst  E.  L.  WHEELER,  employer,  and  Zu- 
rich General  Accident  &  Liability  Insurance 
Company,  Ltd.,  insurance  carrier,  appellants. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment November  10,  1920.)  Award  unani- 
mously affirmed. 


Alfred  RATHS,  as  adm'r,  etc,  respt,  y.  N. 
Y.  CENTRAL  R,  R  COm  applt  (Supreme 
Court,  AppeUate  Division,  Fourth  Department 
October  15,  1920.)  Judgment  and  order  affirm- 
ed, with  costs.     All  concur. 


Michael  J.  K.  RBITXY,  respondent  v.  HEN- 
RI GUTMANN  SILKS  CORPORATIONj  ap- 
pellant.  (Supreme  Court  Appellate  Division, 
Second  Department  October  28,  1920.)  Order 
of  the  Special  Term  of  June  4,  1920,  affirmed, 
with  $10  costs  and  disbursements.  It  is  there- 
fore remitted  to  the  Special  Term  to  fix  the 
time  and  place  for  defendant  to  appear  for  ex- 
amination before  trial.  No  opinion.  Jenka,  P. 
J.,  and  Mills,  Rich,  Putnam,  and  Kelly,  JJ., 
concur.     See,  also,  185  N.  Y.  Supp.  60. 


Elizabeth  M.  REINHARD,  Respondent  ▼. 
SIDNEY  B.  ROBY  COMPANY  and  Another, 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  July,  1920.)  Judg- 
nient  (110  Misc.  Rep.  152,  179  N.  Y.  Supp.  781) 
affirmed  with  costs.    All  concur. 


Elizabeth  M.  REINHARD,  respt,  v.  The 
SIDNEY  B.  ROBY  CO.  et  al.,  appefiante.  (Su- 
preme Court,  Appellate  Division,  Fourth  JDe- 
partment  September  29,  1920.)  Motion  for 
reargument  denied,  with  $10  costs.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  denied. 
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Josef  REITEB,  AppeHant,  ▼.  B.  R.  SHER 
BURNE  COMPANY  and  liQwyers'  Title  &. 
Trust  Company,  respondents.  (Supreme  Court, 
Appellate  DivisioDt  Second  Department.  No- 
vember 26,  1920.)  As  this  action  was  brought 
and  this  application  is  made  so  short  a  time 
before  the  limitation  date  for  drafts  under  the 
letter  of  credit,  and  as  the  Special  Term  has 
exercised  its  discretion  in  denying  this  motion, 
passing  upon  disputed  questions  of  fact  as  to 
the  agreement  of  August,  1920,  we  think  that 
the  application  for  an  injunction  should  be  de- 
nied, and  the  temporary  stay  vacated,  with  $10 
costs. 


Claire  RENARD  v.  David  SLIVE.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  22,  1920.)  Application  denied,  with 
$10  costs.    Order  signed. 


Cbarlottn  Josephine  RENNIE  and  Mary  Mar- 
garet Rennie.  appellants,  V.  STATE  BANK,  re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Department  November  5,  1920.)  Or- 
der afBrmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenk&  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Kelly,  Jj.,  concur. 


RENSSELAER  and  SARATOGA  RAIL- 
ROAD COMPANY  V.  DELAWARE  &  HUD- 
SON COMPANY  and  R6seoe  Irwin,  as  Collec- 
tor of  United  States  Internal  Revenue,  Four- 
teenth District,  State  of  New  York.  (Supreme 
Court,'  Appellate  Division,  Third  Department 
September  22,  1920.)     MotioA  denied* 


In  the  matter  of  the  claim  of  Antonio  RICH 
for  compensation  under  the  Workmen's  Cokn- 
pensation  Law  against  the  STANDARD  TEX- 
TILE COMPANY,  employer,  and  Massachu- 
setts Bonding  &  Insurance  Company,  Insur- 
ance carrier,  appeUanta.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Septem- 
ber 22,  1920.)     Award  unanimously  affirmed. 


RICHARD  ANDREWS  ft  CO.,  Inc.,  v. 
BUSH  TERMINAL  BUILDINGS  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment October  15,  19200  Motion  to  dismiss 
appeal  granted,  with  $1()  costs.     Order  filed. 


Ely  RIZZOTTI,  respondent,  v.  Joseph  M. 
SWARCENSKI,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  Oc- 
tober B,  1920.)  Motion  denied,  on  condition 
that  appellant  pay  $10  costs,  perfect  the  ap- 
peal, place  the  case  on  the  November  calendar, 
and  be  ready  for  argument  when  reached;  oth- 
erwise, motion  granted,  with  $10  costs. 


Rose  S.  ROBERTS,  Respt,  t.  Benjamin  H. 
ROBERTS,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  October  29, 1920.) 
Order  .affirmed,  with  $10  costs  and  disburse- 
ments.   No  opmion.    Order  filed. 


Caroline  M.  ROBINSON,  Respt,  t.  Hubert 
E.  ROGERS  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department,  October 
15,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


ROGERS  PBBT  COMPANY,  Applt,  v.  Sid- 
ney HILLMAN,  as  president,  etc.,  et  al.,  Re- 
spts.  (Supreme  Court,  Appellate  Division, 
First  Department  November  26,  1920.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.    Order  ffied. 


Elizabeth  M.  ROSENWASSER,  respondent, 
V.  Philip  ROSENWASSER,  appeflant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. November  12,  1920.)  Order  affirm, 
ed,  with  $10  costs  and  disbursements.  No  opin* 
ion.  Jenks,  P.  J.,  and  Mills,  Putnam,  Black- 
mar,  and  Kelly.  J  J.,  concur.  See,  also,  191 
App.  Div.  716,  182  N.  Y.  Supp.  27. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made 
by  Antonio  ROSILLO,  cifdmant  respondent, 
against  PHIL  WALCOPF  &  COMPANY,  em- 
ployer, and  the  Ocean  Accident  &  Guarantee 
Corporation,  Ltd.,  insurance  carrier,  appellants. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  18,  1920.)  Award  affirm- 
ed. All  concur,  except  Woodward  and  Coch- 
rane, JJ.,  who  dissent,  on  the  authority  of  Al- 
pert  ▼.  Powers,  223  N.  Y.  97, 119  N.  B.  229. 


Esra  ROSNER,  respondent,  y.  Harry  HAL- 
PERIN,  appellant.  (Supreme  Court  Appel- 
late Division.  Second  Department  November 
12,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Jenks,  P,  J.,  and 
Mills,  Putnam,  Blackmar,  and  Kelly,  JJ.,  con- 
cur. 


Jacob  ROTHENBERO,  respondent,  v.  Belle 
GASMAN  and  another,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
October  8,  1920.)  Motion  denied,  on  condi- 
tion that  appellants  perfect  the  appeal,  place 
the  cause  on  the  November  calendar  and  be 
ready  for  argument  when  reached;  otherwise; 
motion  granted,  with  $10  costs. 


Jacob  ROTHENBERG,  respondent,  T.  Belle 
GASMAN    and    Gladys    Sparago,    appellants. 

i Supreme    Court,   Appellate   Division,    Second 
department    November  26,  1920.)     Judgment 
unanimously  affirmed,  with  costs.    No  opinion. 


Herman  ROTHMAN,  an  infant,  etc.,  v. 
THOMPSON  BROS.,  INC.  (Supreme  Court 
Appellate  Division,  First  Department  No- 
vember 26.  1920.)  Motion  denied,  with  $10 
costs.    .Order  filed. 
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Eugene  A.  RUDIGER  and  John  M.  Rudiger, 
respondenta,  t.  James  S.  COLEMAN  et  al.,  de- 
feodants,  and  Jules  Breuchaud  and  Bernard  F. 
Coleman  individually  and  as  administrator,  etc., 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  22,  1920.) 
Order  of  June  2,  1920,  modified,  by  eliminating 
therefrom  all  the  decretal  part  thereof,  and 
also  the  recitals  contained  in  the  paragraph  or 
subdivision  thereof  numbered  3  therein,  and 
inserting  in  place  thereof:  Ordered  that  the 
order  and  judgment  of  the  Court  of  Appeals 
be  and  hereby  is  made  the  order  and  judgment 
of  this  court.  The  interlocutory  judgment  tiled 
and  entered  June  2,  1920,  is  modified  by  elim- 
inating therefrom  the  recitals  and  decretal  part 
in  and  following  the  paragraph  or  subdivision 
numbered  3  therein,  and  inserting  in  place 
thereof:  Further  adjudged  that  the  defend- 
ants account  to  the  plaintiffs  for  the  use  of  the 
lands  in  controversy  from  the  date  of  the  trial 
in  October,  1906,  to  the  date  of  the  reconvey- 
ance, and  for  the  profits  realized  therefrom 
other  than  the  rents  of  the  buildings.  £\irther 
adjudged  that  Stephen  Perry  Sturges,  Esq., 
be  appointed  referee  to  take  and  state  the  ac- 
counts and  to  report  to  the  court  with  all  con- 
venient speed,  and  that  said  defendants  do  bring 
in  and  exhibit  before  the  referee  an  account  un- 
der oath,  showing  the  use  of  the  lands  in  con- 
troversy from  the  date  of  the  trial  in  October, 
1906,  to  the  date  of  the  conveyance,  and  the 
profits  realized  therefrom  other  than  the  rents 
of  the  buildings.  Further  adjudged  that  either 
party  may  apply  to  the  court  for  such  further 
direction  at  the  foot  of  this  judgment  as  may 
seem  just,  and  that  the  question  of  costs,  ex- 
cept of  tnis  appeal,  be  reserved  to  the  final 
judgment  to  be  entered  on  the  report  of  the 
referee.  As  so  modified,  the  order  and  judg- 
ment are.affirmed,  with  costs  of  this  appeal  to 
be  paid  by  the  respondents  to  the  appellants. 
Jenks,  P.  J.,  and  Mills,  Rich,  Putnam,  and 
Blackmar,  JJ.,  concur.  Submit  proposed  orders 
within  five  days.  See,  also,  228  N.  Y.  225, 
126  N.  E.  723. 


Anna  BTJPPBRT  and  others,  as  executors, 
etc.,  of  Jacob  Ruppert,  deceased,  applts.,  v. 
GBRMANIA  BANK,  respt  Anna  RUPPERT 
and  others,  as  executors,  etc..  of  Jacob  Rup- 
pert, deceased,  applts.,  v.  YORKVILLB  BANK, 
respt  (Supreme  Court,  Appellate  Division* 
Third  Department.  September  22,  1920.)  Mo- 
tions denied.  

George  Herman  RUTH,  Applt.,  v.  EDUCA- 
TIONAL FILMS,  Inc.,  et  al.,  Respts.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. November  12,  1920.)  Order  affirmed, 
with  |10  costs  and  disbursements.  No  opinion. 
Order  filed. 


In  the  Matter  of  the  petition  of  Earl  RYAN, 
a  stockholder  of  Ransom e  €k>ncrete  Machinery 
Company.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  15,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Jn  the  matter  of  the  claim  of  Josephine  RY- 
AN for  compensation  under  the  Workmen's 
Compensation  Law,  claimant,  respondent, 
against  the  BOSSERT  OORPORATION,  em- 
ployer, and  Utica  Mutual  Insurance  Company, 
insurance  carrier,  appellants.  (Supreme  Courts 
Appellate  Division,  Third  Department  Sep- 
tember 22»  1920.)    Award  unanimously  affirmed. 


Leah  ST.  DENNIS,  as  Administratrix,  etc., 
of  Joseph  St.  Dennis,  Deceased,  Respondent,  v. 
DIRECrrOR  GENERAL  OP  RAILROADS, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  July,  1920.)  Judg- 
ment and  order  affirmed,  with  costs.  All  con- 
cur, except  De  Angelis  and  Hubbs,  JJ.,  who 
dissent 

Harry  SAMWIOK  v.  BLINDERMAN  &  CO- 
HEN AMUSEMENT  CO..  Inc.  (Supreme 
Court  Appellate  Division,  First  Department. 
October  29,  1920.)  Motion  to  dismiss  eppeal 
granted,  with  $10  costs.    Order  filed. 

SANITARY  PIRBPROOFING  &  CON- 
TItACTING  CO.,  Inc.,  v.  FINKBL  TIMBREL- 
LA  FRAME  CO.r  Inc.  (Supreme  Court  Ap- 
pellate Division.  First  Department  October 
22,  1920.)    Appucation  granted.    Order  signed. 


Leroy  SARGENT,  appellant,  v.  Mary  A. 
VOUGHTj  respondent  (Supreme  Court  Ap- 
pellate Division.  Second  Department  Octo- 
ber 8,  1920.)  Motion  for  stay  granted,  on  con- 
dition that  appellant  perfect  the  appeal,  place 
the  case  on  the  calendar  for  the  first  day  of 
the  November  term,  and  be  ready  for  argument 
when  reached;  otherwise,  motion  denied,  with 
$10  costs. 


Ida  SAWMILLER,  respt,  y.  Joseph  DO- 
MENICO,  applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  October  6, 
1920.)  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  granted,  with  $10  costs 
to  abide  evmt  All  concur,  except  Hobbs,  J., 
who  dissents. 


Esther  SAXE,  respondent,  ▼.  Sarah  PEEAR- 
SKY,  defendant  and  Max  Pekarsky,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  November  5.  1920.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs. 


Eugene  SAXE  v.  SUGARLAND  MANUFAC- 
TURING CO.  (Supreme  Court  Appellate  Di- 
vision, First  Department  November  22,  1920.) 
Motion  granted.    Settle  order  on  notice. 


Henry    SCANLON,    Respt,   ▼.   HENRY   P. 
BURGARD  CO.,  Applt     (Supreme  Court,  Ap- 

gellate  Division,  Fourth  Department     Novem- 
er  24,  1920.)     Judgment  and  order  affirmed, 
with  costs.    All  concur. 
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In  the  Matter  of  the  application  of  Marion 
Blanche  SCANTLBBURY,  formerlv  Marion 
Blanche  Searing,  to  compel  William  M.  Huckel 
to  render  and  settle  his  account  as  trustee.*  etc., 
of  Susan  Cornwall,  deceased.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 12,  1920.)  Order  of  the  Surrogate's 
Court  fit  Queens  County  affirmed, ,  with  $10 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Mills,  Putnam,  Blackmar,  and  Kelly, 
JJ.,  concur. 

Frederick  H.  SCHARDT,  applt.,  v.  FEL- 
MAR  REALTY  CO.,  Inc.,  respt.  (Supreme 
Court,  Appellate  Division,  First  Department 
October  15,  1920.)  Order  affirmed,  with  |10 
cHwts  and  aisburBements.  No  opinion.  Order 
filed. 

Susie  SCHARDT,  Applt.,  ▼.  FELMAR 
REALTY  CO..  Inc.,  Respt.  (Supreme  Court, 
Appellate  Division.  First  Department.  Octo- 
ber 15,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


Bartholomew  W.  SCHERMERHORN,  respt., 
V.    SCHENECTADY  TRUST   COMPANY,   as 

executor  and  trustee  of  and  under  the  last  will 
and  testament  of  E.  Nott  Schermerhorn,  de- 
ceased, C.  Ellis  Schermerhom,  Linwood  Q. 
Schermerhom,  J.  Ward  Schermerhom,  Bar- 
tholomew W.  Schermerhom,  as  tmstee  under 
a  certain  indenture  dated  September  23,  1913, 
Amelia  C.  Schermerhom,  Katie  May  Schermer- 
hom, Madaline  Schermerhom,  Salina  Miller, 
Ethel  Connors,  Lena  Akin,  Martha  Hunter, 
Thomas  Music  Stores,  Inc.,  Luther  Williams 
and  Earl  R.  Miller,  defendants,  the  Schenectady 
Trust  Company,  as  executor,  etc,  and  all  other 
defendants,  except  Bartholomew  W.  Schermer- 
hom as  trustee  under  a  certain  indenture,  dat- 
ed September  23d,  1913,  and  Amelia  C.  Scher- 
merhom, appellants.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  November 
10,  1920.)  Interlocutory  judgment  unanimous- 
ly affirmed,  with  costs,  with  leave  to  the  appel- 
lants to  serve  an  answer  within  20  days,  on 
payment  of  such  costs  and  of  the  costs  contain- 
ed in  said  interlocutory  judgment 


Harry  SCHIMMEL  v.  Alma  SCHIMMEL. 
(Supreme  Court.  Appellate  Division.  First  De- 
partment. October  13,  1920.)  Motion  for  stay 
•denied,  with  $10  costs.    Order  filed. 


Harry  SCHIMMEL,  Applt.,  v.  Alma  SCHIM- 
MEL, Kespt  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  29,  1920.) 
Order  modified,  by  reducing  alimony  to  $75  per 
week,  and  counsel  fee  to  $1,000,  and,  as  so 
modified,  affirmed,  without  costs.  No  opinion. 
Order  filed. 


David  SCHLESINGER,  Applt.,  y.  GOOD- 
MAN COLLAR  CO.,  Inc.,  Respt.  (Supreme 
Court,  Appellate  Division,   First  Department. 


October  15,  1920.)  Order  reversed,  and  case 
restored  to  the  calendar  and  to  be  marked  set- 
tled, in  accordance  with  the  acknowledged 
agreement  of  the  parties,  without  costs  to  ei- 
ther party.  No  opinion.  Settle  order  on  no- 
tice. 


Michael  SCHMIDBAUER,  Appellant,  v. 
NEW  YORK  CENTRAL  RAILROAD  COM- 
PANY and  Another,  Respondents.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
July,  1920.)  Motion  for  leave  to  appeal  to 
Coprt  of  Appeals  denied,  with  $10  costs. 


Barbara  SCHNATZ  v.  George  J.  8CHNATZ 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  13,  1920.)  Mo- 
tion to  dismiss  appeal  denied,  with  $lO  costs. 
Order  filed. 


Isaac  SCHI^IERSON,  Applt,  ▼.  MAS^A- 
CHUSBTTS  BONDING  &  INSURANCE  CO., 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department  October  29,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Paulina  SCHOENHOLZ  ▼.  NEW  YORK 
LIFE  INSURANCE  CO.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber 15,  1920.)  Motion  denied,  with  $10  costs. 
Order  filed. 


SCHOONMAKBR-^ONNERS  CO.  Y.  PENN- 
SYLVANIA RAILROAD  CO.  (Supreme  Court, 
Appellate  Division,  First  Department  October 
22,  1920.)  Application  denied,  with  $10  costs. 
Order  siipied. 


Max  SCHWARTZ  et  al.  v.  Louis  VIGDBN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  22,  1920.)  Application 
granted.     Order  signed. 


Louis  SCHWARTZREICJH  v.  William  BAU- 
MAN.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  22,  1920.)  Appli- 
cation denied,  with  $10  costs.    Order  signed. 


Martha  SEBKY,  Respondent,  v.  NEW  YORK 
CENTRAL  RAILROAD  COMPANY,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  July,  1920.)  Appeal 
dismissed,  unless  appellant  shall  file  and  serve 
printed  papers  and  briefs  on  appeal  by  Sep- 
tember 1st 


Annie  8EIDMAN,  Respt,  T.  Max  BRIM- 
BERG,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  12, 1920.) 
Order  affirmed^  with  $10  costs  and  disburse- 
ments.    No  opmion.    Order  filed.  . 
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Max  SELimCK  r.  Salyator  GIGIO.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. October  15,  1920.)  Application  de- 
nied, with  $10  costs.    Order  signed. 


Matter  of  the  CITY  OF  NEW  YORK.  Be 
SEVENTH  AVE.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  8, 
1920.)  Motion  to  dismiss  appeal  denied,  with 
$10  costs.    Order  filed. 

Matter  of  the  CITY  OF  NEW  YORK.  RE 
SEVENTH  AVE.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  8, 
1920.)  Motion  to  withdraw  papers  from  the 
files  granted.    Order  filed. 


John  T.  SHAW,  respt,  ▼.  George  GILBERT, 
applt.  (Supreme  Court,  Appellate  Division, 
Ofhird  Department  November  10,  1920.) 
Judgment  unanimously  affirmed,  with  costs. 


Charles  J.  RHELANSKY,  AppeUant,  v.  Wal- 
ker D.  HINES,  as  Director  General  of  Rail- 
roads. Respondent.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  July,  1920.) 
Order  affirmed,  with  costs.    All  concur. 


Sarah  SHORT,  Respt,  v.  NORWOOD  GA- 
RAGE, Applt.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  November  24, 
1920.)  Judgment  and  order  affirmed,  with 
costs.     All  concur. 


Philip  SILBER  et  al,  Respts.,  v.  (CONSOLI- 
DATED WAFER  CO.,  Inc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
November  26,  1920.)  Judgment  and  order  af- 
lirmed,  with  costs.    No  opinion.     Order  filed. 


William  E.  SILESTEN,  respondent  v.  RE- 
GINA  CANDIES,  Inc.,  defendant  and  Orient 
Merchandise  Company,  Ltd.,  appellant  (Su- 
preme CJourt  Appellate  Division,  Second  De- 
partment. November  5,  1920.)  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied. 


Fanny  SILVERMAN  et  al.,  Respts.,  v. 
GLENBROOK  COMPANY,  Inc.,  Applt.  (Su- 
preme  Court,  Appellate  Division,  First  Depart- 
ment October  15,  1920.)  Order  affirmed,  with 
$10  costs  and  <Usbursemcnts.  No  opinion. 
Order  filed. 

SIMON,  Respondent,  v.  ALLEN,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  September  29.  1920.)  Action  by 
George  Simon  against  Comfort  Allen.  No  opin- 
ion.   Motion  to  amend  order,  entered  upon  de- 


cision rendered  March  18,  1920.  denied  with 
$10  costs.  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied. 


Samuel  SIMON,  applt,  v.  James  O'DONO- 
HUE,  respt  (Supreme  Court  Appellate  Divi- 
sion, Third  Department  November  10,  1920.) 
Judgment*and  order  unanimously  affirmed,  with 
costs. 

Carroll  SINNOTT  et  al.,  respondents,  v.  John 
G.  McLaughlin  et  al.,  appellants,  Helen 
McLaughlin  and  another,  defendants.  Paul  Sin- 
nott  respondent,  and  John  G.  McLaughlin  and 
Arthur  T.  Carroll,  executors,  etc.,  of  John  D. 
Ca'TroU,  deceased,  appellants.  (Supreme  Court 
Appellate  Division,  Second  Department  No- 
vember 19,  1920.)  Judgment  reversed,  with  one 
bill  of  costs  to  appellants  to  abide  the  event 
and  plaintiffs'  motion  for  judgment  on  the  plead- 
ings denied,  with  $10  costs.  The  answers  of 
the  infant  and  adult  defendants  and  by  the  de- 
fendant^ executors  present  issues  to  be  deter- 
mined by  trial  (1)  as  to  the  existence  of  the 
trust  declared  in  the  deed  mentioned  in  the  com- 
plaint (Bates  V.  L.  M.  Co.,  130  N.  Y.  200,  at 
page  205.  29  N.  E.  102:  Wright  v.  Douglass,  7 
N.  Y.  664) ;  (2)  as  to  delivery  of  the  deed;  (3> 
as  to  possession  of  the  real  property  by  plain- 
tiffs, required  by  Code  of  CivU  Procedure,  | 
1638.  Jenks,  P.  J.,  and  Rich,  Putnam,  Black- 
mar,  and  Kelly,  JJ.,  concur. 


Herbert  H.  SISSON,  as  State  Commissioner 
of  Excise  of  the  State  of  New  York,  Respond- 
ent V.  Samuel  H.  HERTZBBRG,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  July,  1920.)  Motion  for  leave  to 
appeal  to  Court  of  Appeals  denied,  with  ten  dol- 
lars costs. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made 
by  Mike  SKIBICKI,  appellant  v.  J.  P.  DB- 
VINB  COMPANY,  employer,  and  the  Travelers'^ 
Insurance  Company,  insurance  carrier,  respood- 
enta.  (Supreme  Court,  Appellate  Diviaionf 
Third  Department  November  18,  1920.)  Mo- 
tion granted. 

Louis  A.  SLATTEEY,  Respt.,  v.  Samuel  S. 
JONES,  Applt.  (Supreme  Court  Appellate  Di- 
vision, First  Department  November  26,  1920.) 
Judgment  affirmed,  with  costa.  No  opinion. 
Order  filed. 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounta  of  William  H.  SMITH  and  Others, 
as  Trustees,  etc.,  of  John  H.  Smith,  Deceased. 
(Supreme  Court,  Appellate  Division.  Fourth 
Department.  July,  1920.)  Appeal  dismissed, 
without  costs,  upon  stipulation  filed. 


In  the  matter  of  the  application  of  William 
Manning   SMITH,   for   admission   to  the   bar 
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(from  the  state  of  Georgia}.  (Supreme  Goort, 
Appellate  Divudon,  Sccoqcl  Department.  No- 
vember 5,  1920.)     Application  granted. 

SMITH,  Respondent,  t.  BLOOD,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  October  18,  1920.)  Action  by 
Louise  B.  Smith,  as  executrix,  etc.,  against  De- 
Witt  P.  Blood.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs.    All  concur. 


Ony  Croswell  SMITH.  Respt.,  v.  Isaac  B. 
OHADWIGK,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  October  15, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.     Order  filed. 


Delancy  T.  SMITH,  Applt.,  y.  E.  Clarence 
MILLER  et  al.,  impld.,  etc.,  Respts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  29,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements,  with  leave  to  plaintiff 
to  serve  amended  complaint,  on  payment  of  said 
costs  and  $10  costs  of  motion  at  Special  Term. 
No  opinion.     Order  filed. 

George  S.  SMTTHLIN  v.  Henry  W.  BUSB. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  13,  1920.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 

.  SNTDER,  Respondent,  v.  (K>I/r,  Appellant. 

i Supreme  0)urt,  Appellate  Division,  Fourth 
department  October  13, 1920.)  Action  by  Al- 
bert W.  Snyder  against  Emery  H.  Golt  No 
opinion.  Judgment  and  order  affirmed,  vnth 
costs.    AH  concur. 

Nettie  SOBEL  v.  Morris  L.  MASHKOWITZ. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  27,  1920.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs,  unless  rec- 
'Ord  on  appeal  filed  on  or  before  November  3, 
1920.    Order  filed. 


Michael  SPANO,  respondent,  ▼.  Christopher 
MEHLINO  et  al..  defendants,  and  William  M. 
Barrett,  as  presiuent  of  the  Adams  Express 
<iOmpany,  appellant  (Supreme  0)urt,  Appel- 
late Division,  Second  Department  November 
19,  1920.)  Order  modified,  so  as  to  require 
particulars  of  want  of  probable  cause,  but  not 
as  to  malice,  and  demands  numbered  1,  2,  3, 
and  4,  are  restricted  to  acts  which  plaintiff  re« 
lies  on  to  show  want  of  probable  cause.  Ai 
thus  modified,  the  order  is  affirmed,  vnthout 
costs.  Jenks.  P.  J.,  and  Rich,  Putnam,  Black- 
mar,  and  Kelly,  JJ.,  concur. 

Joseph  SPANO,  respondent,  y.  Christopher 
MEHLINO  et  al.,  defendants,  and  William  M. 
Barrett,  as  president  of  the  Adams  Express 
-Company,  appellant.  (Supreme  Court,  Appel- 
4ate  Division,  Second  Department    November 


19,  1920.)  Order  modified,  so  as  to  require  par- 
ticuiars  of  want  of  probable  cause,  but  not  as 
to  malice,  and  demands  numbered  1,  2,  3,  and 
4  are  restricted  to  acts  which  plaintiff  relies  on 
to  show  want  of  probable  cause.  As  thus  modi- 
ed,  the  order  is  affirmed,  without  costs.  Jenks, 
P.  J.,  and  Rich,  Putnam,  Blackmar,  and  Kelly, 
JJ.,  concur. 

Joseph  SPBCJTOR,  Respt.,  t.  NATIONAL 
SAFE  CO.,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  26, 
1920.)  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  granted,  with  $10  costs. 
No  opinion.    Smith,  J.,  dissents.    Order  filed. 


Delia  SPELLACT,  as  Adm*x,  etc,  Respt, 
V.  HAGERTY  MOTOR  TRUCKING  CO., 
Inc.,  applt.  (Supreme  Court,  Appellate  Division, 
First  Department  November  26, 1920.)  Judg- 
ment and  order  (182  N.  Y.  Supp.  355)  affirmed, 
with  costs.    No  opinion.    Order  filed. 


In  the  Matter  of  Frederick  Q.  SPENCER,  an 
attorney  and  counselor  at  law.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
October  6,  1920.)  Order  entered  designating 
the  district  attorney  of  Cayuga  county  to  act 
as  prosecuting  attorney  in  the  disbarment  pro- 
ceedings herein. 


Elisa  J.  SPERRIN,  respt,  ▼.  Francis  G. 
ERNSHAW,  impleaded,  etc.,  applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
September  29,  1920.)  Motion  to  dismiss  appeal 
denied  upon  condition  that  appellant  shall  file 
and  serve  printed  papers  within  60  days  and 
give  undertaking  in  usual  form  to  continue 
stay. 

Harold  SPIELBERG,  Applt,  ▼.  AMERI- 
CAN STAR  LINE,  Inc.,  Respt  (Supreme 
Court,  Appellate  Division,  First  Department 
October  29,  1920.)  Judgment  and  order  af- 
firmed, with  costs.    No  opinion.    Order  filed. 


Henry  SPIELTOGEL,  respondent,  ▼.  Rich- 
ard F.  VEIT  and  another,  appellants.  (Su- 
preme Court  Appellate  Division,  Second  JDe- 
partment  November  23,  1920.)  Motion  grant* 
ed.    Undertaking  fixed  at  ^00. 


Minnie  L.  SPINK,  Respondent,  T,  TOWN 
OF  CHAUTAU(JUA,  Appsjlant  (Supreme 
Court,  Appellate  Division,  fourth  Department 
July,  1920.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


SPINK,  Respondent,  ▼.  TOWN  OF  CHAU- 
TAUQUA, Appellant.  (Supreme  Court  Appel- 
late Division,  Fourth  Department.  September 
29,  1920.)    Action  by  Minnie  U  Spink  against 
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the  Town  of  Chaatanqua.  No  opinion.  Mo- 
tion for  leave  to  appeal  to  Couit  of  Appeals 
denied,  with  $10  costs. 


SPIRITUSFABRIEK  ASTRA,  OF  AM- 
STERDAM, HOLLAND,  V.  SUGAR  PROD- 
UCTS CO.  (Supreme  Conrt,  Appellate  Divi- 
siouj  First  Department  November  12,  1920.) 
Motion  denied,  with  $10  costs.     Order  filed. 


SPIRITUSFABRIEK  ASTRA  OF  AM- 
STERDAM, HOLLAND,  Respt.,  v.  SUGAR 
PRODUCTS  CO.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
15,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Smith,  J.,  con- 
curs in  result,  by  reason  of  the  issue  raised 
as  to  what  is  the  regular  arbitration  clause 
specified  in  the  agreement.  Order  filed.  See, 
also,  176  App.  Div.  829,  163  N.  Y.  Supp.  516. 


SPIRITUSFABRIEK  ASTRA  OF  AM- 
STERDAM, HOLLAND,  V.  SUGAR  PROD- 
UCTS CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  15,  1920.) 
Motion  denied.     Order  filed. 


Daniel  SPITZER  et  al.  v.  PORTO  RICAN 
EXPRESS  CO.  (Supreme  Ck)urt,  Appellate 
Division,  First  Department.  October  22,  1920.) 
Application  denied,  with  $10  costs.  Order 
signed. 


John  STAFF,  Respt.,  v.  Abraham  FINKBN- 
TIIAL,  impld.,  etc.,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 26,  1920.)  Order  affirmed,  with  $10  costs 
and  disbursements,  with  leave  to  defendant  to 
withdraw  demurrer  and  to  answer  on  payment 
of  said  costs  and  $10  costs  at  Special  Term. 
No  opinion.     Order  filed. 


Joseph  I.  STAHL,  as  receiver  of  the  prop- 
erty of  Israel  B.  Lehrich,  judgment  debtor,  re- 
spondent, v.  Israel  B.  LEHRICH.  Teenie  Leh- 
rich, William  Lehrich,  and  Joseph  L.  Frieder, 
appellants,  and  EUsworth  Baker,  defendants. 
(Supreme  CJourt,  Appellate  Division,  Third  De- 
l)artment.  September  22,  1920.)  Upon  filing 
with  the  clerk  of  Sullivan  county,  w^ithin  five 
days  from  the  entry  hereof,  a  proper  undertak- 
ing in  the  penalty  of  $1,500,  approved  of  as  to 
form  and  sufficiency  in  the  manner  required  by 
law,  the  motion  ^  the  defendant  Frieder  for  a 
stay  of  all  proceedings  as  to  him  upon  the  or'* 
der  appealed  from  is  granted ;  the  stay  to  con- 
tinue imt^l  the  hearing  and  determination  of  the 
appeal,  or  the  further  order  of  the  court.  Up- 
on filing  with  the  clerk  of  Sullivan  county, 
within  five  days  from  the  entry  hereof,  a  prop- 
er undertaking  in  the  penalty  of  $2,300,  ap- 
proved of  as  to  form  and  sufficiency  in  the 
mariner  required  by  law,  the  motion  of  the  de- 


fendant Lehrich  for  a  stay  of  all  proceedings  as 
to  her  upon  the  order  appealed  from  is  grant- 
ed ;  the  stay  to  continue  until  the  hearing  and 
determination  of  the  appeal,  or  the  further  or- 
der of  the  court. 


Joseph  I.  STAHL,  as  receiver  of  the  proper- 
ty of  Israel  B.  Lehricb,  judgment  debtor,  t. 
Israel  B.  LEHRICH  and  others,  applts.  (Su- 
reme  Court,  Appellate  Division,  Third  Depart- 
ment. November  18,  1920.)  Motion  to  dismiss 
appeal  denied,  without  costs. 


STANDARD  CODE  CO.,  Inc.,  Respt.,  v. 
Arthur  BISHOP  et  al..,*  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  29,  1920.)  Judgment  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Loretta  STARK,  Applt.,  ▼.  MASONIC  LIFE 

A«^SOCJATIO^^  Respt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  November 
26.  1920.)  Judgment  (180  N.  Y.  Supp.  235) 
affirmed  with  costs.     No  opinion.     Order  filed. 


John  STEGE  v.  Adelbert  T.  EMERSON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  22,  1920.)  Application 
granted.     Order  signed. 


Edward  STEGER  et  al.,  Respts.,  v.  Francis 
R.  MAYER  et  ^al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  No- 
vember 12,  1920.)  Orders  affirmed,  with  $10 
costs  and  disbursements;'  the  date  for  the  ex- 
amination to  proceed  to  be  fixed  in  the  order. 
No  opinion.     Settle  order  on  notice. 


In  the  matter  of  the  claim  of  Harold  STE- 
VENS, for  compensation  under  the  Workmen's 
Compensation  Law,  claimant.  Respondent, 
against  CONNORIZED  MUSIC  COMPANY, 
employer,  and  ^Etna  Life  Insurance  Company, 
insurance  carrier,  appellants.  (Supreme  Court, 
Appellate  Division,  Third  Department.  No- 
vember 10,  1920.)    Award  unanimously  affirmed. 


Henry  STOLL,  Respt.,  v.  Louis  BUSTAN- 
OBY,  Inc.,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  October  15,  1920.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Smith,  J.,  votes  for  modi- 
fication, so  as  to  exclude  the  examination  of 
contracts  and  contract  registration.  Order 
filed.  

Henry  STOLL,  Applt.,  v.  Louis  BUSTANO- 
BY,  Inc.,  Respt,  (Supreme  Court,  Appellate  Di- 
vision.   First  Department    October  15,  1920.> 
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Order  reTersed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs.  No 
opinion.     Order  filed. 


John  STOUT,  respt.,  t.  0.  HII/TEBRANT 
DRY  DOCK  COMPANY,  Inc.,  applt.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. November  10,  1920.)  Order  unanimous- 
ly affirmed,  with  costs. 


Leo  K.  STUPELL  v.  Annie  RABINO- 
WITZ.  (Supreme  Court,  Appellate  Division, 
First  Department.  October  22,  1920.)  Appli- 
cation granted.    Or^er  signed. 


Patrick  J.  SULLIVAN,  respondent,  v.  FIRE- 
MEN'S MUTUAL  BENEVOLENT  ASSOCI- 
ATION OP  THE  CITY  OF  NEW  YORK  et 
al.,  appellants.  Appeal  No.  2.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 23,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  and  Mills,  Putnam,  Blackmar,  and  Kel- 
ly, J  J.,  concur. 

John  J.  SULLIVAN,  respt.,  v.  INTERNA- 
TIONAL RAILWAY  CO.,  applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
October  15,  1920.)  Judgment  and  order  af- 
firmed, with  costs.    All  concur. 


Le  Roy  SWETMAN,  applt.,  v.  BORDEN'S 
FARM  PRODUCTS  CO.,  respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
October  6,  1920.}  Judgment  reversed,  and  new 
trial  granted,  with  costs  to  appellant  to  abide 
event  Held,  that  the  evidence  was  sufficient  to 
present  ouestions  of  fact  as  to  whether  there 
was  a  sale  and  delivery  of  the  milk  to  the  de- 
fendant and  whether  the  defendant  had  notice 
of  the  plaintiff*8  claim,  and  it  was  error  to  grant 
the  nonsuit    All  concur. 


Evelyn  Cora  TAHL,  respondent,  v.  Lionel 
TAHL,  appellant.  (Supreme  Court,  Appellate 
Division.  Second  Department  October  28^ 
1920.)  Both  motions  of  plaintiff  denied,  with- 
out costs.  Order  for  alimony  and  counsel  fee 
affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Blackmar,  JJ.,  concur. 


Leon  TANENBAUM  et  al.  v.  DETROIT, 
TOLEDO,  &  IRONTON  RAILROAD  CO.  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department  November  12.  1920.)  Motions 
to  dismiss  appeal  granted.    Orders  med. 


Leon  TANENBAUM  et  al.,  Applts.,  v. 
DETROIT,  TOLEDO  &  IRONTON  RAIL- 
KOAD  CO.  et  ah,  Respts.     (Supreme  Court, 


Appellate  Division,  First  Department  Novem- 
ber 12.  1920.)  Order  affirmed,  without  costs, 
and  without  passing  upon  the  merits,  for  the 
reason  that  it  does  not  appear  that  a  temj^orary 
injunction  is  necessary  for  the  preservation  of 
the  rights  of  the  plaintiffs  as  claimed.  Order 
filed. 


Leon  TANENBAUM  et  aL  v.  DETROIT, 
TOLEDO  &  IRONTON  R.  R.  CO.  et  al.  (Su- 
preme (}ourt.  Appellate  Division.  First  De- 
partment November  12,  192(M  Motion 
denied,  and  stay  vacated.    Order  med.  ' 


Leon  TANENBAUM  et  al.,  Respts.,  ▼.  66a- 
666  BROADWAY  CO.,  Inc.,  Applt  (Supr^e 
Court  Appellate  Division,  First  Department. 
October  2Q,  1920.)  Judgment  and  order  affirm- 
ed, with  costs.    No  opinion.    Order  filed. 


Leon  TANENBAUM  et  al.  ▼.  663-665 
BROADWAY  CO.,  Inc.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
26,  1920.)  Motion  denied,  with  $10  costs,  and 
stay  vacated.    Order  filed. 


Tfllie  TASHLINSKY,  respondent,  ▼.  Lind- 
ley  M.  GARRISON,  receiver  of  the  New  York 
Consolidated  Railroad  Company,  appellant. 
(Supreme  Court  Appellate  Division,  Second 
Department  November  23,  1920.)  Order 
unanimously  affirmed,  with  costs  of  tiie  appeal 
to  abide  tlie  event    Ko  opinion. 


Maude  D.  TAYLOR  respt,  v.  NEW  YORK 
STATE  RAILWAYS,  applt  (Supreme  Court 
Appellate  Division,  Fourth  Department  Oc- 
tober 16,  1020.)  Judgment  and  order  affirmed, 
with  costs.    All  concur. 


Andrew  TEEL.  Respondent,  v.  INTERNA- 
TIONAL RAILWAY  COMPANY,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  July,  1920.)  Judgment  and  or- 
der reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.  Held,  that  the 
court  erred  in  refusing  to  charge  that  if  the 
street  car  was  at  a  standstill  at  the  time  of  the 
collision  there  could  be  no  recovery.    All  concur. 


In  the  matter  of  the  claim  of  Magno  TERZI, 
for  compensation  under  the  Workmen's  Com- 
pensation  Law,  for  the  death  of  John  Stama- 
tion.  STATE  INDUSTRIAL  CO»fMISSION, 
respondent,  against  STANLEY  CONSTRUC- 
TION COMPANY,  employer,  and  the  Travel- 
ers' Insurance  Company,  insurance  carrier,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Third  Department  November  18,  1920.) 
Award  unanimously  affirmed. 
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In  the  matter  of  the  appHeation  of  Gastave 
R.  THOMPSON  for  admission  to  the  bar,  froiQ 
Washington,  D.  0.  (Supreme  Court,  Appellate 
Division,  Second  Department.  November  5, 
1920.)    Application  granted. 


Robert  H.  THORBURN  v.  John  J.  MITCH- 
ELL et  ai.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  22,  1920.) 
Motion  granted;  questions  certified;  order 
filed. 


Robert  H.  THORBURN  v.  John  J.  MITCH- 
ELL et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  22,  1920.) 
Motion  for  extension  of  time  granted.  Settle 
order  on  notice. 


Robert  H.  THORBURN  v.  John  J.  MITCH- 
ELL, et  al.  (Supreme  Court,  Appellate  Divi- 
siouj  First  Department.  October  22,  1920.) 
Motion  for  resettlement  denied,  with  $10  coj^ts. 
Order  filed. 


Lou  H.  THORN,  Respt,  ▼.  Percy  M.  THORN, 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department.  October  15,  1920.)  Orders 
afiirmed,  with  ^10  costs  and  disbursements.  No 
opinion.    Orders  filed. 


Harnr  H.  TILLEY,  appellant,  ▼.  Emeretta  I. 
TILLEY,  respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  October  22, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Jenks,  P.  J.,  and 
Mills,  Putnam,  Blaounar,  and  Kelly,  JJ.,  con- 
cur. 


Samuel  U.  TIX/TON  et  al.,  Respts.,  v.  Max 
SCHWARZ,  Applt  (Supreme  Court,  Appel- 
late Dv^ision,  First  Department.  October  15, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


John  M.  TORR,  Respt,  v.  Alexander  J. 
HEMPHILL,  as  Treasurer,  etc.,  Applt.  (Su- 
preme 0>urt.  Appellate  Division,  First  Depart- 
ment October  16,  1920.)  Order  reversed, 
with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs.  No  opinion.  Order 
filed. 


TOWN  OF  NORTH  HEMPSTEAD,  appel- 
lant V.  PUBLIC  SERVICE  CORPORATION 
OF  LONG  ISIiAND,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
November  5,  1920.)  Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  granted.  See, 
also,  193  App.  Div.  224,  183  N.  Y.  Supp.  788. 

TOWN  OF  NORTH  HEMPSTEAD,  appel- 
lant V*  :?UBLIC  SERVICE  CORPORATION 
OF   LONG   ISLAND,   respondent      (Sqpreme 


Court  Appellate  Division,  Second  Department. 
November  5,  1920.)  Motion  to  resettle  order 
granted.    Settle  proposed  order  on  aotiee. 


In  the  Blatter  of  the  Appli(»tion  of  the 
TRANSIT  CONSTRUCTION  CCTmMISSION- 
ER  for  the  appointment  of  three  cprnmission- 
ers,  etc.  Modification  of  FOURTEENTH 
STREET-EASTERN  LINE  (Route  No.  68). 
(Supreme  Court,  Appellate  Diviaion,  Second 
Department  October  5,  1920.)  Application 
granted,  and  order  signed. 


In  the  Matter  of  the  Application  of  the 
TRANSIT  CONSTRUCTION  COMMISSION- 
ER for  the  appointment  of  commissioners,  etc. 
Modification  of  FOURTEENTH  STREET- 
EASTERN  LINE  (Route  No.  68).  (Supreme 
Court  Appellate  Division,  Second  Department 
November  19,  1920.)  Motion  granted.  Theo- 
dore Frothingham,  George  W.  Chauncey,  and 
Theodore  G.  Christmas,  appointed  commission- 
ers. 


Beatrice  TRANTER,  respondent  ▼.  Sefton 
TRANTER,  defendant  and  J.  Herbert  Ware, 
Jr.,  and  Walter  Williams,  appellants.  (Su- 
preme Court  Appellate  Division*  Second  De- 
partment November  19,  1920.)  Motion  for 
stay  denied,  and  the  stay  contained  in  the  order 
to  show  cause  vacated. 


Eugene  M.  TRAVIS,  as  Comptroller,  etc., 
V.  AMERICAN  CITIES  CO.  et  al.  (Supreme 
Court  Appellate  Division,  First  Department 
November  12,  1920.)  Motion  granted.  Order 
filed. 

Cora  TRAVIS,  respondent,  v.  Norton  C. 
TRAVIS,  appellant  (Supreme  Court  Appel- 
late Division,  Second  Department.  October 
28,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opimon.  Jenks,  P.  J., 
and  Mills,  Rich,  Putnam,  and  Kelly,  JJ.,  concur. 


Cora  TRAVIS,  respondent  ▼.  Norton  C. 
TRAVIS,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department.  Novem- 
ber 12,  1920.)     Motions  denied,  without  costs. 


Louis  TREUHAFT,  respondent  ▼.  Merits 
BENDER  and  Flora  Bender,  copartners,  etc., 
appellants.  Supreme  Court  Appellate  Divi- 
sion, Second  Department  November  12, 
1920.)  Judgment  and  order  affirmed,  with 
costs,  in  accordance  with  opinion  in  193  App. 
Div.  666,  184  N.  Y.  Supp.  805,  decided  here- 
with. Jenks,  P.  J.,  and  Rich,  Putnam,  and 
Kelly,  JJ.,  concur.  Mills,  J.,  is  of  opinion  that 
the  defendants'  exception  to  the  refusal  to 
charge  is  reversible  error. 
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TROOADBRO  AAIUSBMBNT  CO.,  Inc., 
Applt.,  V.  CENTRAL  BUILDING  IMPBOVB- 
MBNT  &  INVESTMENT  Co.,  Bespt.  (&i- 
preme  Court,  Appellate  Divialon,  First  De- 
partment. November  5,  1920.)  Jadgment  af- 
firmed, with  costs.     No  opinion.     Order  filed. 
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UTICA  PARTITION  CORPORATION. 
Applt.,  ▼.  JACKSON  CONSTRUCTION  CO., 
impleaded,  etc.,  Respt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  October 
15,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements,  and  appellants'  brief  stricken 
from  the  files  of  the  court  as  being  improper 
and  scandalous.    No  opinion.    Order  filed. 


TROCADBRO  AMUSEMENT  CO.,  Inc.,  ▼. 
CENTRAL  BUILDING  IMPROVEMENT  & 
INVESTMENT  CO.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November 
26,  1920.)  Motion  denied,  with  $10  costs.  Or- 
der filed. 


In  the  Matter  of  the  ESTATE  of  BHzabeth 
TROTT,  deceased.  Supreme  Court,  Appellate 
Division,  Fourth  Department.  November  24, 
1920.)  Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 


TRUSTEES  OF  THE  SUSTENTATION 
FUND  OF  THE  REFORMED  EPISC30PAL 
CHURCH,  applt.,  v.  HOOSAC  SCHOOL, 
respt.  (Supreme  Court,  Appellate  Division, 
Third  Department.  September  22,  1920.) 
Motion  denied.  See,  also,  192  App.  Div.  742, 
183  N.  Y.  Supp.  5S6. 


In  the  Matter  of  the  ESTATE  of  Jeronemus 
S.  UNDERHim  deceased.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
vember 5,  1920.)  Motion  for  reargument  de- 
nied, without  costs.  Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  denied. 


UNITED  STATES  TRUST  CO.  OF  NEW 
YORK  V.  Ada  L.  HEINZE  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  15.  1920.)  Motion  denied,  with  $10 
costs.    Order  filed. 


Oscar  UNZ  y.  William  B.  FITZGERALD. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  27,  1920.)  Motion  to  dis- 
miss appeal  denied,  without  prejudice  to  re- 
newal after  determination  of  appeal  from  or- 
der entered  June  4,  1920.    Order  filed. 


Oscar  UNZ  v.  William  B.  FTTZQERALD. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. October  27,  1920.)  Motion  to  dis- 
miss appeal  granted,  with  |10  costs,  unless  ap- 
pellant procure  record  on  appeal  and  appel- 
lant's points  to  be  filed,  so  that  the  appeal 
can  be  argued  on  or  before  November  5,  1920. 
Order  filed. 


Oscar  UNZ,  Respt,  v.  William  E.  FITZGER- 
ALD, Applt,  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  November  12,  1920.) 
Order  reversed,  with  ^10  costs  and  disburse- 
ments, and  motion  granted.  No  opinion.  Order 
filed. 


Aithur  J.  VADNBY,  respt.,  t.  UNITED 
TRACTION  COMPANY,  applt.  (Supremo 
Court,  Appellate  Division,  Third  Department. 
November  18»  1920.)     Motion  denied. 


Arthur  L.  VAN  ETTEN  and  Another, 
Plaintiffs,  v.  Charles  M.  HIRSCHFELDER 
and  Others,  Defendants.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  July, 
1920.)  Motion  for  reargument  denied,  with 
$10  costs.  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied. 


George  W.  VAN  PELT,  an  infant,  by  Wil- 
liam A.  Van  Pelt,  his  guardian  ad.  litem,  ap- 
pellant, V.  Arthur  B.  C APRON  and  others,  etc., 
respondents.  (Supreme  Court,  Appellate  Di- 
vision.  Second  Department.  November  19, 
1920.)  Appeal  dismissed,  without  costs. 
Jenks,  P.  J.,  and  Mills,  Putnam,  Blackmar,  ana 
Jaycoz,  JJ.  concur. 


Frank  B.  VANTINB.  Respt,  T.  NATIONAL 
DRAMA  CORPORATION,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  15,  1920.)  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  granted, 
with  |10  costs.    No  opinion.    Order  filed. 


Glen  VAUGHN,  an  infant,  etc.,  respt.,  v. 
J.  Newton  MILLS,  applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  Octo- 
ber 16,  1920.)  Judgment- affirmed,  with  costs. 
All  concur. 


R.  De  Witt  VEBDERj_re8pt,  v.  SCHENEC- 
TADY HUDSON  THBATRB  COMPANY, 
applt.  (Supreme  Court,  Appellate  Division, 
Third  Department*^  November  18,  1920.)  Mo- 
tion granted. 


Anessto  VERNARD,  Respt.,  v.  YOURO- 
VETA  HOME  &  FOREIGN  TRADE  CO.,  Inc., 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  19,  1920.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.     Order  filed. 


In  the  matter  of  the  condemnation  of  land 
for  street  purposes  in  the  VILLAGE  OF  TUP- 
PBR  LAKE,  N.  Y.  (Supreme  Court,  Appel- 
late Division,  Third   Department.     November 
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10,  1920.)  Order  reversed,  and  motion  grant- 
ed, without  costs,  on  the  ground  that  as  a  mat- 
ter of  discretion,  and  not  as  matter  of  right, 
the  default  should  be  excused.  All  concur; 
Ealey,  J.,  in  result. 


Maison  VIOLBTTB  v.  SINGER  BROS.  & 
DAY  CO.,  Inc.,  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  October 
22,  1920.)  Application  denied,  with  |10  costs. 
Order  signed. 

In  the  matter  of  the  claim  of  Joseph  VOK- 
OLEK  for  compensation  under  the  Workmen's 
Compensation  Law.  STATE  INDUSTRIAL 
COIMMISSION.  respondent,  against  NICHOL- 
SON &  GALLOWAY,  employer,  and  the  Trav- 
elers' Insurance  Company,  insurance  carrier, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  September  22,  1920.) 
Award  unanimously  affirmed. 


Otto  W.  VOLGER,  Appellant,  v.  LAKE 
VIEW  BREWING  COMPANY,  Respondent. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. July,  1920.)  Order  affirmed,  with 
costs.     All  concur. 


Beatrice  B.  VOM  HOFB,  respondent,  v.  Ed- 
win C.  VOM  HOFE,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
November  23,  1920.)  Motion  granted,  and 
case  set  down  peremptorily  for  the  first  day  of 
the  December  term. 


WAGNER  TRADING  CO.,  Respt.,  v.  Vin- 
cenzo  RADILLO,  Applt,  (Supreme  Court,  Ap- 
pellate Division,  E*irst  Department.  October 
15,  1920.)  Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.    Order  filed. 


WAITT  INVESTING  CO.,  Inc.,  v.  Ralph  S. 
ROBBINS.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  October  13,  1920.) 
Motion  granted.    Order  filed. 


George  H.  WALKER,  Applt.  v.  Truly  WAR- 
NER, Respt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  November  26,  1920.) 
Order  affirmed,  with  costs.  No  opinion.  Order 
^led. 


WALKER  BIN  CO.,  respt,  v.  John  WIL- 
fETT,  applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  September  29, 
1020.)  Motion  granted,  and  appeal  dismissed, 
with  costs. 


Fanet  O.  WALLACE,  Respt,  v.  Moses  U. 
WALLACH,  Applt  (Supreme  Court,  Appel- 
late Division,  BHrst  Department.     October  15, 


1920.)  Order  modified,  by  reducing  connflel  fee 
to  $200,  and,  as  so  modified,  affirmed,  without 
costs.    No  opinion.    Order  filed. 


Fanet  O.  WALLACH  v.  Moses  U.  WAL- 
LACH. (Supreme  Court,  Appellate  Division, 
First  Department  October  15,  1920.)  Motion 
denied.    Order  filed. 


May  W.  WAI/TERS,  applt.  v.  Truman  J. 
WHITMAN  and  Anna  W.  Atkinson,  respts. 
(Supreme  Court  Appellate  Division,  Third  De- 
partment November  18,  1920.)  Judgment 
unanimously  affirmed,  with  costs. 


Robert  A.  WARDROP,  respondent  v.  SAN- 
TI  MOVING  &  EXPRESS  COMPANY,  appel- 
lant (Supreme  dJourt  Appellate  Division,  Sec- 
ond Department  November  5,  1920.)  Judg- 
ment and  order  reversed,  and  complaint  unani- 
mously dismissed,  with  costs,  on  the  ground  that 
plaintiff  was  guilty  of  contributory  negligence 
as  a  matter  of  law. 


Malcolm  S.  McN.  WATTS,  Applt.,  v.  Evan 
V.  QUINN,  Respt.  (Supreme  Court  Appel- 
late Division,  First  Department  November  26, 
1920.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Jacob  WAXMAN  v.  Isldor  LANDAU.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. November  26,  1920.)  Motion  to  dismiss 
appeal  denied,  without  costs.    Order  filed. 


Everett  I.  WEAVER,  applt,  ▼.  PACIFIC 
IMPROVEMENT  CO.  et  aL,  respts.  Frank 
Sullivan  SMITH,  individually  and  as  receiver 
of  Pittsburgh,  Shawmut  &  Northern  R.  R.  Co., 
etc.,  applts.,  V.  PACIFIC  IMPROVEMENT 
CO.  et  al.,  respts.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  October  6» 
1920.)  Appeal  in  each  case  transferred  to  the 
Appellate  Division,  Second  Department  in  fur- 
therance of  justice,  to  be  there  heard  and  de- 
termined, pursuant  to  section  231  of  the  Code 
of  Civil  Procedure ;  Clark,  J.,  being  disqualified 
and  not  sitting.  See,  also,  104  Misc.  Rep.  481, 
172  N.  y.  Supp.  65. 


WEBSTER  MANUFACTURING  COM- 
PANY, respondent  v.  RICHMOND  LIGHT  & 
RAILROAD  COMPANY,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
October  8,  1920.)  Judgment  and  order  unani- 
mously affirmed   with  costs.    No  opinion. 


Archibald  C.  WEEKS,  appellant  v.  Leonard 
MILLER,  respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department     Novem- 
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ber  19, 1020.)  Appeal  dUnnissed,  without  costs. 
Jenks,  P.  J^  and  MiUs,  Patnam,  Blackmar,  and 
Jaycox,  JJ.,  concur. 


John  WEQMAN  ▼.  CITT  OF  NEW  YORK 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  October  22,  1920.)  Ap- 
plication granted.     Order  signed. 


MIDMORANDTTM  DBCI8IONS  95T 

(lt4  M.T.a) 

Constant  F.  WHITNETT  et  al.,  appellants,  y. 
CONSIDINB  INVESTING  COMPANY  et  al., 
respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  Cictober  8,  1920.) 
Motion  for  extension  of  time  to  serve  case  grant- 
ed, but  appellants  must  perfect  their  appeal* 
place  the  case  upon  the  calendar  for  the  De- 
cember term,  and  be  ready  for  argument  when 
reached;  otherwise,  motion  denied,  with  $10 
costs.  


In  the  matter  of  the  claim  for  compensation, 
under  the  Workmen's  Compensation  llaw,  made 
by  Hyman  WEINBERG,  claimant,  respondent, 
against  EHRENBER6  BRASS  MANUFAC- 
TURING COMPANY,  employer,  and  United 
States  Fidelity  &  Guaranty  Company,  insur- 
ance carrier,  appellants.  (Supreme  Court  Ap- 
pellate Division,  Third  Department.  November 
10,  1920.)     Award  unanimously  affirmed. 


WEINBERG,  Respondent  v.  WEISBERG, 
Appellant  (Supreme  Ck>urt  Appellate  Divi- 
sion, Fourth  Department  (Jctober  13,  1920.) 
Action  by  Solomon  Weinberg  against  Max 
Weisbcrg.  No  opinion.  Judgment  modified  by 
reducing  the  amount  of  the  recovery  to  the  sum, 
of  $126.48,  being  the  amount  of  the  repairs  and 
new  parts  exclusive  of  the  axle,  and;  as  so  mod- 
ified, the  judgment  is  affirmed,  without  costs 
of  this  appeal,  and  without  costs  at  Special 
Term,  to  either  party.  Held,  the  trial  court 
apparently  allowed  for  new  axle,  which  does  not 
seem  to  be  covered  by  written  warranty.  All 
concur. 


In  the  matter  of  the  application  of  the  WEST- 
ERN UNION  TELEGRAPH  COMPANY  for 
writ  of  mandamus  against  Josiah  T.  MAREAN, 
(Supreme  Court  Appellate  Division,  Second  De- 
partment October  28,  1920.)  Motion  for  leave 
to  renew  application  for  mandamus  to  settle 
case  denied,  without  costs.  The  difference  seems 
to  turn  on  the  reality  of  certain  objections  and 
exceptions  to  rulings,  and  not  over  the  actual 
testimony  taken.  The  amendments  touching 
such  issues  may  be  still  presented  to  the  trial 
justice  for  settlement  upon  affidavits  pro  and 
con,  or  other  extrinsic  proofs. 


Eugenia  WEX,  Applt,  v.  INTERNATION- 
AL RAILWAY  CO.,  et  aL,  Reapts.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
November  24,  1920.)  Motion  granted,  and  ap- 
peal dismissed,  with  costs. 


Richard  D.  WHITING,  as  surviving  Ex'r, 
etc,  Applt,  V.  HUDSON  TRUST  CO.  et  aL, 
Kcspts.  (Supreme  Court  Appellate  Division, 
First  Department  October  16.  1920.)  Order 
reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  with  $10  costs.  No  opinion. 
Order  filed. 


In  the  Matter  of  Louis  0.  WHITON,  an  at- 
torney. (Supreme  CJourt,  Appellate  Division, 
First  Department  November  26,  1920.)  Ref- 
erence ordered  to  Hon.  Henry  A.  Gildersleeve, 
official  referee.    Order  filed. 


Theodore  H.  WICKWIRE,  Jr.,  Respondent 
V.  George  C.  WARNER,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
July,  1920.)  Motion  for  reargument  (of  191 
App.  Div.  835,  182  N.  Y.  Supp.  165)  denied, 
with  $10  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 


Richard  WIGHTMAN,  Applt.,  v.-G.  O.  HYN- 
SON  &  CO.,  Inc.,  Deft,  and  Cora  B.  Wightman, 
Respt  (Supreme  Court  Appellate  Division, 
First  Department  October  29,  1920.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 

Richard  WIGHTMAN  v.  G.  G.  HYNSON  & 
CO.,  Inc.  (Supreme  Court,  Appellate  Division, 
First  Department.  November  S.  1920.)  Motion 
to  dismiss  appeal  granted,  witn  $10  costs,  un- 
less appellant  comply  with  terms  stated  in  or- 
der.   Order  filed. 

WIGHTMAN  GLASS  CORPORATION,  Ap- 
pellant V.  Katherme  Love  STBINFELD.  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Fourth  Department  July,  1920.)  Judgment 
afiirmed,  with  costs.    All  concur. 

WIGHTMAN  GLASS  CORPORATION, 
applt,  V.  Katharine  Love  STBINFELD,  re- 
spondent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  September  29, 1920.)  Mo- 
tion for  reargument  denied,  with  $10  costs. 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied. 


Caroline  WILKS,  as  adm'x,  etc,  respt  v. 
NEW  YORK  TELEPHONE  CO.,  inapleaded, 
etc.,  applt  (Supreme  Court  Appellate  Division, 
Fourth  Department  October  15,  1920.)  Or- 
der reversed,  with  $10  costs  and  disbursements, 
and  motion  granted,  with  $10  costs.  All  con- 
cur.   

Archibald  WILLIAMSON  et  al.  v.  NEW 
YORK  OVERSEAS  CO.,  Inc.  (Supreme  Court 
Appellate  Division,  First  Department.  Oc- 
tober 15.  1920.)  Motion  denied,  with  $10  costs. 
Order  filed. 
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William  H.  WIMSB,  applt,  ▼.  THOMAS 
MILLEN  CO.,  reept.  (Supreme  Coort,  Appel- 
late DWinion,  Fourth  Department.  October  6, 
1020.)  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  $10  costs. 


Archibald  WILLIAMSON  et  aL  v.  NEW 
YORK  OVERSEAS  CO.,  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department. 
October  lo^  1920.)  Motion  for  sUy  pending 
application  for  leave  to  appeal  denied ;  stay  con- 
tained in  order  to  show  cause  continued  for  five 
days.    Order  filed. 


Robert  H.  WILSON,  as .  trustee,  etc,  re- 
spondent, V.  Livingston  HATCH,  Jr.j  and  Pay- 
son  Hatch,  appellants,  impleaded  with  others, 
defendants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  October  22,  1920.) 
Judgment  afBrmed,  with  costs  payable  to  re- 
spondent out  of  the  estate.  No  opinion.  Jcnks, 
P.  J.,  and  Mills,  Rich,  Putnam,  and  Black- 
mar,  J  J.,  concur. 


Robert  H:  WILSON,  as  trustee,  etc..  re- 
spondent, V.  Livingston  HATCH,  Jr.,  and 
Payson  Hatch,  appellants.  Impleaded  with  oth- 
ers, defendants.  (Supreme  CJourt,  Appellate  Di- 
vision, Second  Department.  November  26( 
1920.)  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied. 


Edgar  W.  WINSLOW,  respt,  v.  Joseph  W. 
DAY,  applt  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  September  22, 1920.) 
Motion  denied. 


Stephen  WISE  et  al.,  Respts.,  v.  Jadob 
BLUMENTHAL,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
19,  1920.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 

John  R.  WOPIELD  and  Alvin  S.  Memrean, 
respondents,  v.  W.  BECKERS  ANILINE  & 
CHEMICAL  WORKS,  Inc.,  appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment (October  22,  1920.)  Judgment  and 
order  unanimously  amrmed,  with  costs.  No 
opinion. 

In  the  matter  of  the  claim  of  Henry  WOHLE- 
BEN,*  employee,  claimant,  respondent,  for  com- 
pensation under  the  Workmen's  Compensation 
Law,  against  FLYNN  BROS.,  employer,  and 
United  States  Casualty  Company,  insurance 
carrier,  appellants.  (Supreme  Court,  Appellate 
Division,  Third  Department  November  10, 
1920.)     Award  unanimously  affirmed. 

In  the  matter  of  the  application  of  Dann  L. 
WOOD,  for  admission  to  the  bar  (from  Wash- 
ington, D.  C).  (Supreme  Court,  Appellate 
Division,  Second  Department  November  5, 
1920.)     Application  granted. 


Curtis  P.  WOODBURY.  Respt,  t.  Georg« 
B.  LEIGHTON,  impleaded,  etc.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment October  15,  1920.)  Order  affirmed, 
with  SIO  costs  and  disbursements.  No  opin- 
ion. Date  for  examination  Co  proceed  to  be 
fixed  in  order.     Settle  order  on  notice. 

Vasconcellos  H.  WOODHOUSB  et  al., 
ResptB.,  V.  PAUL  QERLI  &  (X>.,  Inc.^  Applt. 
(Supreme  Court,  Appellate  Division,  B*irst  De- 
partment October  29,  1920.)  Order  modified, 
by  providing  that  the  paragraph  marked  (a)  in 
the  original  order  for  examination  be  stricken 
out,  and,  as  so  modifiedj  affirmed,  without  costs. 
The  date  for  the  examination  to  proceed  to  be 
fixed  in  the  order.  No  opinion.  Settie  order 
on  notice. 


Ch'fford  S.  WOODRUFF,  Applt,  v.  Max 
GERMANSKY,  impld.,  etc.,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department 
November  19,  1920.)  Judgment  affirmed,  with- 
costs.  No  opinion.  Merrell,  J.,  dissents.  Or- 
der filed. 


WiUett  G.  WOODWORTH,  respt,  v.  RICE 
3ROS.  CO..  applt.  (Supreme  Ck)urt,  Appellate 
Division,  Fourth  Department  October  15, 
1920.)  Judgment  (110  Misc.  Rep.  158,  179  N. 
Y.  Supp.  722)  and  order  affirmed,  with  costs. 
All  concur. 


Willett  G.  WOODWORTH,  respt,  v.  RICE 
BROTHERS  COMPANY.  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
November  24, 1920.)  Motion  for  leave  to  appeal 
to  Court  of  Appeals  denied,  with  $10  costs. 


Christina  H.  WORDEN,  as  Administratrix, 
etc.,  of  Frederick  B.  Worden.  Deceased,  Re- 
spondent V.  DIRECTOR  GENERAL  OF 
RAILROADS,  Appollant  (Supreme  Court 
Appellate  Division,  Fourth  Department  July, 
1920.)  Judgment  and  orders  affirmed,  wlUi 
costs.    All  concur. 


Christina  H.  WORDEN,  as  adm'x,  ett», 
respt,  V,  DIRECTOR  GENERAL  OF  RAIL- 
ROADS, applt.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  October  6.  1920.) 
Motion  for  reargument  denied.  Motion  for 
leave  to  appeal  to  Court  of  Appeals  granted. 


Mary  C.  WRIGHT,  Rcspondentv.  EMPIRE 
STATte  RAILROAD  CORPORATION,  Appel- 
lant (Supreme  Court,  Appellate  Division^ 
Fourth  Department  July,  1920.)  Judgment 
and  order  affirmed,  with  costs.    All  concur. 


In  the  matter  of  the  daim  of  Allen  WRIGHT, 
for  compensation  under  the  Workmen's  (^m- 
pensation  Law,  claimant  respondent,  against  L. 
E.  HARROWER,  employer,  and  American  Mu- 
tual  Liability  Insurance   Company,   insurance 
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oarrier,  appellaiits.  (Snpreme  Court,  Appellate 
DiTision,  Third  Department,  ^^ovember  10, 
1920.)     Award  Qnanimoasly  afilrmed. 


Anna  YAUCH,  Respondent,  v.  INTERNA- 
TIONAIi  RAILWAY  COMPANY.  AppeUant 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment July,  1920.)  Appeal  dismissed,  un- 
less appellant  snail  file  and  serve  printed  pa- 
pers by  September  Ist. 

William  YATJCH,  Respondent,  v.  INTER- 
NATIONAL RAILWAY  COMPANY,  Appel- 
lant. (Supreme  Court.  Appellate  Division, 
Fourth  Department.  July,  1920.)  Appeal  dis- 
missed, unless  appellant  shall  nle  and  serve 
printed   papers  on  appeal  by   September  Ist. 


William  A.  YOUNG,  respondent,  v.  BEST  & 
COMPANY,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  October 
28,  1920.)  Judgment  and  order  unanimously 
affirmed,  with  costs.     No  opinion. 


Emma  L.  YOUNG,  as  trustee,  etc.,  v.  John  V. 
D.  YOUNG.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  October  29,  1920.) 
Motions  grafted,  without  costs.     Orders  filed. 

Charles  F.  YUENGLING  v.  ELEVATOR 
SUPPLY  &  REPAIR  CO.  (Supreme  Court, 
Appellate  Division,  First  Department.  Octo- 
ber 27,  1920.)  Motion  to  dismiss  appeal  grant- 
ed, with  $1()  costs,  unless  appellant's  points 
filed  on  or  before  November  8,  1920.  Order 
filed. 

In  the  matter  of  the  claim  of  George  ZAG- 
GELL,  claimant,  respondent,  for  compensation 
for  himself  under  the  Workmen's  Compensa- 
tion Law  of  the  State  of  New  York,  against 
FENTON  FIBRE  BOX  CO.,  and  Maryland 
Casualty  Company,  appellants;  State  Industrial 
Commission,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  Septem- 
ber 22,  1920.)    Award  unanimously  affirmed. 

In  the  matter  of  the  claim  of  Walter  B.  ZAM- 
PIERE  for  compensation  under  the  Workmen's 
Compensation  Law.  STATE  INDUSTRIAL 
COMMISSION,  respt,  against  WILLIAM 
SPENCER  &  SON  CORP..  employer,  and  the 
Travelers  Insurance  Company,  insurance  car- 
rier, applts.  (Supreme  (3ourt,  Appellate  Di- 
vision. Third  Department.  September  22, 
1920.)  Motion  for  reargument  (of  —  App. 
Div.  — ,  183  N.  Y.  Supp.  969)  granted,  and 
case  set  at  the  head  of  compensation  appeals 
calendar  for  the  November  term. 

Samuel  J.  ZECCHINI,  Respt.,  v.  Francis  R. 
MAYER  et  al.,  impld.,  etc.,  Applts.  (Supreme 
Ck>urt,  Appellate  Division,  First  Department. 
October  29, 1920.)  Order  modified,  by  granting 
motion  as  to  demands  Nos.  8  and  4,  and,  as  so 
modified,  affirmed,  with  $10  costs  and  disburse- 
ments to  appellants.    No  opinion.    Order  filed. 
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Samuel  J.  ZECCHINI  t.  Francis  R  MAYER, 
(Supreme  Court,  Appellate  Division,  First  De- 
partment October  29.  1920.)  Order  affirmed, 
with  |10  costs  and  disbursements;  the  date 
for  the  examination  to  proceed  to  be  fixed  in 
the  order.    No  opinion.    Settle  order  on  notice. 


Samuel  J.  ZECCHINI  t.  Frauds  R.  MAYER 
et  al.,  impld.,  etc.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  2(5, 
1920.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Edmund  ZIEUNSKI,  by  John  Zielinski,  his 
guardian  ad  litem,  appellant,  y.  Beckie  SIN  AT, 
respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  October  22,  1920.) 
Judgment  unanimously  affirmed,  with  costs.  No 
opinion. 

In  the  matter  of  the  daim  for  compensation 
under  the  Workmen's  Compensation  Law  made 
by  Richard  J.  ZIMMER,  claimant,  respondent, 
against  CHARLES  L.  SEABURY  &  (50MPA- 
NY,  employer,  and  the  United  States  Fidelity 
&  Guaranty  (company,  insurance  carrier,  ap- 
pellants. (Supreme  Court,  Appellate  Division. 
Third  Department.  November  10,  1920.) 
Award  unanimously  affirmed. 


William  ZINKE  and  Diedrich  Rnnge,  copart- 
ners, etc.,  respondents,  v.  3ohjx  C.  HIPKINS 
and  Farmers'  Loan  &  Trust  (Company,  indi- 
vidually and  as  trustee,  etc.,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. October  8,  1920.)  Motion  for  re- 
argument  denied.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied,  on  the  ground 
that  such  leave  is  unnecessary. 


William  ZINKE  and  Diedrich  Runge.  copart- 
ners, etc.,  respondents,  v.  John  C.  HIPKINS 
and  Farmers'  Loan  &  Trust  Company,  indi- 
vidually and  as  trustee,  etc.,  appellants.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. November  23, 1920.)  Motion  grant- 
ed. 

Joseph  ZIRN,  as  administrator,  etc»  of  Ma- 
tilda Cf.  Zirn,  deceased,  respondent,  v.  ULSTER 
&  DELAWARE  RAILROAD  C50MPANY,  ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department.  November  23,  1920.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Jenks,  P.  J.,  and  Rich,  Putnam, 
Blackmar,  and  Kelly,  JJ.,  concur. 


Harry  L.  ALLEN,  as  Trustee  In  Bankrupt- 
cy of  American  Railway  Brotherhood  Associa- 
tion, Inc.,  Bankrupt,  Appellant,  v.  W.  F. 
BOWEN,   Respondent.     (Supreme  CJourt,  Ap- 
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pellate  Division,  First  Department.  October 
6,  1920.)  Order  affirmed,  without  costs.  AU 
concur. 


Harry  L.  ALLEN,  as  Trustee  in  Bankrupt- 
cy of  American  Railway  Brotherhood  Associa- 
tion, Inc.,  Bankrupt,  Appellant,  v.  D.  M. 
RYON,  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department.  October  6, 
1920.)  Order  affirmed,  without  costs.  All  con- 
cur. 


Roy  BUTTERPIELD,  Respondent,  v.  Wil- 
lard  G.  JEFFERS,  Appellant.  (Supreme 
Court,  Appellate  Division,  I'^rst  Department. 
October  6,  1920.)  Order  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


Fred  A.  GORDQN,  in  B«half  of  HimseU, 
etc.,  Respondent,  v.  MOJAVS  TUNGSTEN 
COMPANY  and  Others  impleaded  with  John 
J.  Cone,  Appellant  (Supreme  Court,  Ap- 
pellate Division,   First  Department.     October. 


1920.)      Order    affirmed    with 
disbursements.     No  opinion. 


$10    costs    and 


Janet  B.  HOFFMAN,  Respondent,  v.  Hekn 
L.  PRESTON,  Appellant.  (Supreme  Coart 
Appellate  Division,  First  Department,  Oci.v 
ber,  1920.)  Judgment  and  order  affirmed,  vriih 
costs.  No  opinion.  Present — Clarke,  P.  J.,  an«i 
Laughlin.  Dowling,  Smith,  and  Greenbaum.  JJ. 
Clarke,  P.  J.,  and  Laughlin,  J.,  dissenting,  on 
the  ground  that  in  their  opinion  the  verdict  l> 
to  plaintiff's  freedom  from  contributory  necli- 
gence  and  the  negligence  of  the  defendant  ^m 
against  the  weight  of  the  evidence. 
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ABATEMENT  AND  REVIVAL. 

n.  AHOTHEB  ACTION  PENDING. 

^=»5  (N.Y.Sup.)  Proceeding  before  Public 
Service  Gommission  not  pendinsr  "action"  un- 
der statute.— Village  of  Warsaw  v.  Pavilion 
Natural  Gas  Co.,  327. 

Pendency  of  proceeding  for  increased  gas 
rates  no  ground  for  demurrer  to  injunction 
suit.— Id. 

V.  DEATH  OF  PARTT  AND  REVIVAL 
OF  ACTION. 

(A)   Abatement  or  Sarr^lval  of  Action. 

«=s>55(4)  (N.Y.Sup.)  Action  on  bank  stockhold- 
er's liability,  did  not  abate  by  bis  death.— Skin- 
ner V.  Sullivan,  159. 

(B)   Continuance  or  ReTlval  of  Act^n. 

^=»7I   (N.Y.Sup.)  Court's  consent  to  continu- 
ance necessary.— Skinner  v.  Sullivan,  159. 
^=»75(l)    (N.Y.Sup.)  Issuance    of    supplemen- 
tal  summons   and  complaint  not  necessary.— 
Skinner  v.  Sullivan,  159. 

Service  of  petition  and  order  to  substitute  de- 
fendant's executors  must  be  personal.— Id. 

ACCORD  AND  SATISFACTION. 

<S=»7(I)  (N.Y.Sup.)  Would  have  been  effected 
by  payment  by  check,  had  dispute  existed  at 
time.— Meehan  v.  Kaplan,  578. 

ACTION. 

See    Abatement    and    Revival;    Dismissal   and 
Nonsuit. 

n.   NATURE  AND  FOBM. 

<S=»27(2)  (N'.Y.Sup.)  Complaint  held  to  be  for 
breach  of  contract.— Paradies-Carroll  Co.  v. 
Lyman,  604. 

Allegation  of  conversion  does  not  change 
contract  to  tort  action.— Id. 

m.   JOINDER,   SPLITTING,   CONSOLI- 
DATION,  AND   SEVERANCE. 

^=»38(l)  (N.Y.Sup.)  Complaint  for  breach  of 
contract  to  honor  checks  held  to  state  single 
cause  of  action.— Spiegel  v.  Public  Nat.  Bank 
of  New  York,  1. 

<g=>38(2)  (N.Y.Sup.)  Against  administratrix 
and  third  person  for  money  judgment  and  can- 
cellation of  release  involves  single  cause  of 
action.— Morrison  v.   Sheinbaum,  487. 
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<S=>38(6)  (N.Y-Sup.)  Complaint  to  enjoin  vio- 
lation of  contract  as  to  rates  held  to  state  one 
cause  of  action.— Village  of  Warsaw  v.  Pavilion 
Natural  Gas  Co.,  327. 

^=»48(3)  (N.Y.Sup.)  Causes  of  action  arising 
out  of  same  transaction  properly  included  in 
one  complaint. — Village  of  Warsaw  v.  Pavilion 
Natural  Gas  Co.,  327. 

^c=>48(3)  (N.Y.Sup.)  Action  on  contract  prop- 
erly united  with  one  for  damages  for  fraud  m 
inducing  contract.— Sommer  v.  Bhrgott,  802. 

IV.    COMMENCEMENT,  PROSECUTION. 
AND  TERMINATION. 

^=»64  (N.Y.Sup.)  Filing  of  summons,  com- 
plaint, and  lis  pendens  did  not  constitute  ac- 
tion pending.^Nosrep  Corporation  v.  Clinton 
Securities  CJorporation,  771. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMIRALTY. 

See  Shipping. 

ADVERSE  POSSESSION. 

I.  NATURE  AND  REQUISITES. 

(A)  ▲oanlsltlon  of  JRIfflkts  by  Preaerlptlon 

In  General. 

^=»7(1)  (N.Y.Sup.)  Property  may  be  acquired 
from  city  by  prescription.— Jamestown,  W.  & 
N.  W.  R.  Co.  V.  City  of  Jamestown,  545. 

(B2)    DnrAtlon   and    Gontinnity   of    Posses- 
sion. 

®=3>46  (N.Y.Sup.)  Passage  of  Forest  Preserve 
Act  interruptea  adverse  possession  against  the 
state. — People  v.  Baldwin,  715. 

AGENCY. 

See  Principal  and  Agent. 

AGREED  CASE. 

See  Submission  of  Controversy. 

ANIMALS. 

^=370  (N.Y.Sup.)  Owner's  knowledjre  of  vi- 
cious disposition  of  dog  essential  to  liability  for 
injuries.— Prince  v.  Fried,  873. 
0=>74(5)  (N.Y.Sup.)  Bad  character  of  dog 
and  knowledge  of  owner  not  shown.— Prince  v. 
Fried,  873. 
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APPEAL 

See   Certiorari;   Criminal  Law,   <@=5>1024-1173. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

m.   DECISIONS  REVniWABIiE. 
(D)    Finality    of    Determination. 

^=:366  (N.Y.Sup.)  Interlocutory  judgment  not 
appealable— Betor  v.  City  of  Albany,  44. 

(E)  Nntnre,  Scope,  and  Effect  of  Declnlon. 
<g=»9l(6)  (N.Y.Sup.)  Order  sustaining  de- 
murrer to  defense  held  appealable.— Betor  v. 
City  of  Albany,  44. 

«S=»IIO  (N.Y.Sup.)  No  appeal  from  order  de- 
nving  motion  for  reargument— In  re  Under- 
bill's Estate,  310. 

V.   PRESENTATION    AND     RESERVA- 
TION IN  LOIXTER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)  iBsnes  and  ^nentlons  In  Lower  Court. 

€=>I7I(3)  (N.Y.Sup.)  No  complaint  of^  sub- 
mission of  defense  of  justification,  acquiesced 
in  by  both  parties.— McCain  v.  Minnerly,  340. 

(B)  Objeetlonn   and   Motions,   and   RnllnirM 

Tliereon. 

€=>204(3)  (N.Y.Sup.)  Objection  that  evidence 
varied  contract  cannot  be  urged  for  first  Ume 
on  appeal.— Bloom  v.  Abram     Bloom  Co.,  622. 

(C)  Exception*. 
<©=»262(I)  (N.Y.Sup.)  Appellate  Division  can 
reverse  for  erroneous  submission  of  qi^suon 
uncxoepted  to.— New  York  Consolidated  R.  Co. 
V.  Massachusetts  Bonding  &  Insurance  Co., 
243. 

(D)  Motions  ior  New  Trial. 

«S»294(I)  (N.Y.Sup.)  Order  denying  new  trial 
unnecessary  to-  appeal.— Gold  v.  Alpert,  dl*. 

Vn.  REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 

(B)  Petition    or    Prayer.    Allowance,    and 

Certificate  or  Affidavit. 

<t=>358  (N.Y.Sup.)  Failure  of  judge  of  Appel- 
late Division  to  vote  does  not  give  appeal  to 
Court  of  Appeals  as  of  right;  "dissent.  — 
Zinke  v.  Hipkins,  802. 

(C)  Payment  oC  Fees  or  Coats,  and  Bonds 

or  Other  Securities. 

<&=>387(6)  (N.Y.Sup.)  Appellants  relieved  of 
default  in  filing  of  undertakings.— In  re  Steph- 
enson's WiU,  311. 

(D)   Writ  of  Krror,  Citation,  or  Notice. 

<S;=:»422  (N.Y.Sup.)  Appeal  notice  cannot  be 
amended,  by  adding  name  of  additional  appel- 
lant.—Kaumagraph  Co.  V.  Stampagraph  Co., 
321. 

IX.  SUPERSEDEAS  OR  STAY  OF  PRO- 
CEEDINGS. 

€s=>482  (N.Y.Sup.)  Order  staying  execution 
treated  as  an  ordinary  order  to  show  cause, 
with  temrorary  rf^straining  provisions.— Ger- 
shel  V.  llickson.  Inc.,  2V)8. 

XIII.  DISMISSAI.,  WITHDRAWAL,  OR 
ABANDONMENT. 

®=>78l(4)  (N.Y.Sup.)  Appeal  involving  pro- 
priety of  stay  dismissed,  after  termination  of 
stay.— Lammers  v.  Wickes,  408. 

(2) 


XVI.   REVIEW. 
(A)   Scope  and  Extent  la  Gemerol- 

<g=»840(l')  (N.Y.Sup.)  Appellate  court  ehonld 
permit  trial  court  first  to  pass  on  reasonaWe- 
ness  of  contract  limitation.— GreenhiU  v.  De- 
lano, 617.  .„  ^ 
<t=>843(3)  <N.Y.Sup.)  Appellate  court  will  not 
consider  what  effect  timely  objection  vonld 
have  had.— Bloom  v.  Abram  Bloom  Co.,  er*2. 

(C)  Parties  Entitled  to  Allege  Error. 

^=»882(l  I)  (N.Y.Sup.)  Omission  to  prove  can- 
not be  complained  of  by  one  objecting  to  the 
proof.— Ensign  v.  Travelers*  Ins.  Co.  of  Hart- 
ford, Conn.,  7. 

That  jury  rejected  expert  testimony  not  to 
be  complained  of  by  one  refusing  to  permit  aim- 
Dar  testimony  of  other  party.— Id. 

(D)   Amend  men  til.   Additional    Proofn,  and 
Trial  of  Cause  Anew. 

®=»889(3)    (N.Y.SUP.)     Complaint  deemed 

amended  after  verdict  as  to  amouut  dauQeii. 
which  was  matter  of  calculation.— Slater  Bros. 
Cloak  &  Suit  Co.  v.  Quaker  Woolen  MiUs,  353. 

(ES)  Presantptlons. 

<©=»927(3)  (N.Y.SUP.)  Plaintiff,  on  dismissal 
of  complaint,  entitled  to  most  favorable  infer- 
ences from  testimony. — Soilson  v.  Nemcth.  627. 
<g=>927(3)  (N.Y.Sup.)  Plaintiff  entitled  tv 
most  favorable  inferences  from  evidence  on 
dismissal.— David  Schwartz  Co.  v.  Brander  k 
Curry,  639. 

(H)  Hamalens  Brror. 

<&=>I045(I)    (N.Y.SUP.)  Whether  jury   proper- 


held  harmless,  in  view  of  other  evidence  as  lo 
same  facts.— Washburn  v.  Village  of  Schuyler- 
ViUe,  472.  ,     . 

®=»1D56(3)  (N.Y.Sap.)  Erroneous  exclusion  of 
matter  as  not  pleaded  harmless,  when  evidence 
insufficient— Gainer  v.  Hines,  768. 

XVII.   DETERMINATION  AHB  DIS* 
POSITION  OF  CAUSE. 

(B)  Affirmance. 

(@=:>  1140(1)  (N.Y.SMP.)  Errors  as  to  evidenw 
hearing  on  damages  cured  by  reducing  recoT- 
ery.— Bishop  v.  New  York  Tunes  Co.,  37S. 

(D)   Re-vefsal. 

<S;=:»M75(5)  (N.Y.Sttp.)  Presuming  that  plain- 
tiff adduced  all  evidence  available,  case  rev€r8e«d 
and  complaint  dismissed. — Sarantides  v.  Wil- 
liams, Belmont  &  Co.,  612. 
«©=>M75(6)  (N.Y.Sup.)  Where  new  trial  use- 
less, judgment  rendered  for  amount  stipulat«i 
by  parties  on  a  reversal.— Cuyler  Realty  Co.  t. 
Teneo  Co.,  791. 

<@=»M77(5)  (N.Y.Sup.)  Where  only  question 
for  jury  was  amount  of  damages,  verdict  ef 
no  cause  of  action  will  be  reversed. — ^Jewett  t. 
Moll,  342. 

<©=»M77(6)  (N.Y.Sup.)  New  trial  granted 
where  testimony  did  not  develop  facts  involved 
in  onlv  issue.— Meehan  v.  Kaplan^  578. 
<@=:»M80(2)  (N.Y.Sup.)  Injunction  against 
prosecution  of  action  by  defendant  reversed 
in  view  of  decision  on  appeal  sustaining  demiir- 
rer.— Insurance  Co.  of  the  State  of  Pennsyl- 
vania V.  Park  &  Pollard  Co.,  209. 
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(F)    aiandntc    ajid    Proceedlnarn    in    Lo^er 
Court. 

<&=s>l207(2)  (N.Y.Sup.)  Plaintiff  not  required 
to  enter  judgment  on  order  reversing  judgment 
on  pleadings.— Bryant  v.  Shaw,  315. 
^»  1207 (3)  (N.Y.Sup.)  Clerk,  on  taxation  of 
costs,  bound  by  order  of  Appellate  Division.— 
Rotbman   v.  Thompson  Bros.,  505. 

ASSESSMENT. 

See    Drains,    ^=>79;    Municipal    Corporations, 
«»450-491;  Taxation,  <S=>387-478. 

ASSIGNMENTS. 

I.   REQUISITES   AND  VAIiIDITT. 

(A)  Property,  BstateM,  and  Rtsrlittt  Aaslffn- 
able. 

<3=>I2  (N.Y.Sup.)  Order  by  shipowner  to  pay 
part  of  freight  to  charterer  held  assignment 
pro  tanto.— A.  O.  Andersen  &  Co.  v.  Lamborn, 
88. 

Order  for  payment  of  freight  to  charterer 
held  not  collateral  security  for  owner's  obliga- 
tion.—Id. 

IV.  ACTIONS. 

€=»I3I  (N.Y.Sup.)  Complaint  held  to  state 
payment  of  funds  to  assignor  notwithstanding 
assignment.- A,  O.  Andersen  &  Co.  v.  Lamborn, 
88 

ASSOCIATIONS. 

(d=s>l5(l)  (N.Y.Sup.)  Deed  to  unincornorated 
association  conveyea  no  legal  title.— Schein  v. 
Erasmus  Realty  Co.,  840. 

€=»I5(3)  (N.Y.Sur.)  Unincorporated  associa- 
tion cannot  take  legacy.— In  re  Cameron's  Es- 
tate. 540. 

^=»20(2)  (N.Y.Sup.)  President  of  unincorpo- 
rated association  sufficient  party  to  foreclosure 
proceeding.— SSchein    v.    Erasmus    Realty    Co., 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor.  / 

ATTACHMENT. 

I.  NATURE  AND  GROUNDS. 
(B)   Grounds    of    Attaokment. 

^=s>36  (N.Y.Sup.)  Not  sustainable  on  ground 
of  absence  without  designating  person  for  sery- 
icc  of  process,  where  defendant  has  appeared. 
— O'Rourke  v.  Rankin,  845. 
^=s>47(2)  (N.Y.Sup.)  Party  seeking  remedy  on 
ground  of  fraud  must  show  facts  tending  to 
establish  guilt— O'Rourke  v.  Rankin,  845. 
^=s>47(4)  (N.Y.Sup.)  That  resident  gave  up 
business  and  engaged  passage  to  foreign  coun- 
try held  'not  to  show  removal  of  property.— 
O'Rourke  y.  Rankin,  845. 

m.   Pl^OOEEDINGS  TO  PROCURE. 

(B)  AAdaTitn. 

<@=s>l07  (N.Y.Sup.)  Plaintiff  held  not  to  have 
shown  damages  with  sufficient  certainty  to  war- 
rant attachment.— Prentiss  v.  Greene,  558. 

ATTORNEY  AND  CLIENT. 

X.   THE  OFFICE  OF  ATTORNEY. 
(C)   Saspenslon  and  I>l«barn&ent. 

^=938   (N.Y.Sup.)  Attorney  required  to  be  of 
good  character. — In  re  Popper,  406. 
<&s>38  (N.Y.Sup.)  Indifference  to  basic  obliga- 
tions  olf   profession   shown.— In  re    Steinberg, 
450. 


<&=>42  (N.Y.Sup.)  Technical  perjury  need  not 
be  proved. — In  re  Popper,  40t5. 

False  testimony  in  proceeding  before  court- 
martial  ground  for  disbarment. — Id. 
<^=>44(2)  (N.Y.Sup.)  Attorney's  conversion  of 
funds  not  excused  because  of  no^  ultimate  loss 
by  clients.— In  re  Steinberg,  4.50. 
<S=»46  (N.Y.Sup.)  Settlement  with  dient  does 
not  condone  conversion  of  funds.— In  re  Mac- 
Williams.  343. 

$=»49  (N.Y.Sup.)  Disbarment  .disciplinary  pro- 
ceeding.—In  re  Popper,  406. 
<@=>53(2)    (N.Y.Sup.)  Evidence    held   to    show 
deficiency  in  honor  and  morals,  requiring  disbar- 
ment—In re   Steinberg,  450. 
©=»57  (N.Y.Sup.)  Where  record  was  admitted 
by  consent,  jurisdiction  of  tribunal,  etc.,  can- 
not be  questioned.— In  re  Popper,  40C. 
^=>58   (N.Y.Sup.)  Attorney    suspended    for    6 
months  for  conversion  of  client's  funds.— Iji  re 
MacWilliams.  343. 

III.  DUTIES  AND  I1IABII.ITIES  OF  AT- 
TORNET  TO  CLIENT. 

<@=»II2  (N.Y.Sup.)  Attorney's  failure  to  make 
futile-  defense  not  lack  of  reasonable  diligence. 
— Utterback-Gleason  Co.  v.  Standard  Accident 
Ins.  Co.  of  Detroit,  Mich.,  862. 

Attorney  held  not  liable  for  failure  to   use 
evidence. — ^Id. 

,    AUCTIONS  AND  AUCTIONEERS. 

<e=s»8  (N.Y.Sup.)  Purchaser  of  land  may,  after 
bid,  investigate  as  to  restrictive  covenants.-^ 
Josephy  v.  Golden,  549. 

BAILMENT. 

See  Pledges. 

<@=:>I8(1)  (N.Y.Sup.)  BaUee  entitled  to  pay- 
ment on  completion  of  work. — Kutcher  v.  Orien- 
tal Silk  Printing  Co.,  595. 

Payment   and   redelivery   to   be   contempora- 
neous.— Id. 

<8=>I8(I)  (N.Y.Sup.)  Bailee,  who  refused  to 
redeliver  pursuant  to  contract,  can  only  recov- 
er for  work  on  articles  delivered. — Landau  v. 
Goldstein,  812. 

<6s>18(2)  (N.Y.Sup.)  Silk  dyer  held  to  have 
lien  for  work.— Kutcher  v.  Oriental  Silk  Print- 
ing Co.,  595. 

Bailee  can  hold  proporty  for  entire  balance 
due  for  work  performed. — Id. 
<@=s>18(3)  (N.Y.Sup.)  Automobile  repairman 
had  lien  for  repairs.— Burman  v.  Michaehs,  474. 
^=»I8(4)  (N.Y.Sup.)  Bailee  does  not  lose  lien 
by  assertion  of  excessive  amount  for  services. 
—Kutcher  v.  Oriental  Silk  Printing  Co.,  595. 
<S=s>30  (N.Y,Sup.)  Allegation  of  refusal  to  de- 
liver not  equivalent  to  allegation  of  wrongful 
refusal.— Kutcher  v.  Oriental  Silk  Printing  Co., 
595. 

Allegation  of  undertaking  to  redeliver  insuffi- 
cient to  charge  bailee  with  liability.— Id. 

Ck>mplaint  insufficient  to  state  cauae  of  ac- 
tion for  refusal  to  redeliver.— Id. 

BANKRUPTCY. 

m.    ASSIGNMENT.        ADMINISTRA- 
TION    AND     DISTRIBUTION     OF 
BANKRUPT'S   ESTATE. 

CB)   Actions  hT  or  Airalnat  Trnntee. 

<S=:»305  (N.Y.Sup.)  Decree  in  husband's  bank- 
ruptcy proceedings  that  payment  on  notes 
signed  by- him  and  wife  was  preference  bind- 
ings on  wife.— Dundee  Nat.  Bank  v.  Strow- 
bridge,  257. 
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(F)    Claims    Airalnst    and    Dlstrlbvtlon    of 
Bstate. 

^=»363  (N.Y.8up.)  Accommodation  maker  not 
relieved  by  payment  of  dividend  in  maker's 
bankruptcy  procee«iing8.— Dundee  Nat.  Bank  v. 
Strowbridge,  257. 

V.   BIGHTS,  REMEDIES,  AND  DIS- 
CHARGE OF  BANKRUPT. 

<S=>  421(1)  (N.Y.Sup.)  Discharge  relieves 
bankrupt  from  obligation  to  pay  balance  on 
notes.— Dundee  Nat.  Bank  y.  Strowbridge,  257.' 
^=:»428  (N.Y^up.)  Wife,  who  signed  hus- 
band's no^es  for  accommodation,  hable  after 
his  discharge.— Dundee  Nat.  Bank  y.  Strow- 
bridge, 257. 

BANKS  AND  BANKING. 

m.  FUNCTIONS   AND   DEAUNGS. 
(C)  Deposits. 

4=»I39   (N.Y.Sup.)  Owner  held  not  entitled  to 

stop   payment   on  check. — Neuberger  v.  Irvin, 

491. 

^=s>143(4)   (N.Y.8ap.)  Special    damages    from 

breach   of   contract   to  honor  checks   must   be 

pleaded.— Spiegel  v.  Public  Nat.  Bank  of  New 

York,  1. 

^s=>l49  (N.Y.Sup.)  Negligence   of, drawer  held 

no  defense  to  action  for  money  paid  by  drawee 

on  forged  checks.— U.  S.  Mortgage  &  Trust  Co.. 

y.  Liberty  Nat.  Bank,  32. 

(F)   Exdianv^y  Money,  Securities,  and  In- 
vestments. 

^=>I91  (N.Y.Sup.)  Letter  of  credit  issued  by 
bank  at  instance  of  buyer  of  sugar  for  import 
unaffected  by  seller's  breach.— Frey  &  Son  v.  JB. 
R.  Sherburne  Co.,  661. 

BIGAMY. 

^=9 1  (N.Y.Sup.)  Voidable  marriage  supports 
conviction,  in  case  of  subsequent  marriage.— 
People  V.  Dunbar,  765. 

^s>\S  (N.Y.Sup.)  Question  whether  first  mar« 
riage  was  void  or  voidable  properly  submitted 
to  jury.— People  v.  Dunbar,  765. 

BILLS  AND  NOTES. 

Z.  REQUISITES  AND  VALIDITY. 

(B)   Form   and  Contents  of  Promlssovx 
Notes    and    Dnebllls. 

^s>45  (N.Y.Sur.)  Instrument  agreeing  to  pay 
after  death  enforceable.— In  re  Conger's  Es- 
tate, 74. 

(D)   Acceptance. 
^5>74  ^N.Y.Sup.)  Effect  of  acceptance  stated. 
— luternatfonal  Banking  Corporation  v.  Morcott 
Co.,  747. 

(B)  Consideration. 

<8=5>98  (N.Y.SHP.)  Recital  of  "value  received" 
is  admission  of  consideration.- International 
Banking  Corporation  v.  Morcott  Co.,  747. 

VII.   PAYMENT    AND    DISCHARGE. 

^=>429  (N.Y.Sup.)  Receipt  by  payee  bank  of 
preferential  check  of  maker,  with  surrender 
of  notes  before  due,  not  payment  as  to  accom- 
modation maker.— Dundee  Nat.  Bank  v.  Strow- 
bridgo,  2f)7. 

Wife  liable  on  notes  of  husband,  signed  for 
accommodation,  though  when  he  paid  them, 
prior  to  bankruptcy,  they  had  been  rediscount- 
ed.— Id. 

(4) 


Vm.  ACTIONS. 

^=9452(3)  (N.Y.Sup.)  Failure  of  consideratioD 
no  defense  to  action  on  unconditional  accept- 
ance.—International  Banking  Corporation  v. 
Morcott  Co.,  747. 

^=:»463  (N.Y.Sup.)  Stamping  instrument   need 
not  be   pleaded.— Feigelman  y.  Lefrak  &  Al- 
bert, 582. 
<S=»469  (N.Y.SNP.)  Complaint    held    to    plead 

Protest  and  notice  of  dishonor.— Feigelman  v. 
lefrak  &  Albert,  582. 
^=:>476(2)  (N.Y.Sup.)  In  action  on  acceptance 
of  drafts  answer  pleading  failure  of  considera- 
tion is  insufficient,  where  not  pleading  condi- 
tional acceptance.— International  Banking  Cor- 
poration V.  Morcott  Co.,  747. 

Failure   of    consideration   is   affirmatlye   de- 
fense.- Id. 

^    ^  ^  BROKERS. 

See  Factors. 

n.   EMPLOYMENT  AND  AUTHORITY. 


(3)  (N.Y.SQP.)  Evidence  in  action  for 
commissions  held  to  show  ^aintiff  was  not  act- 
ine  as  agent.— Wolf  son  v.  Brooklyn  Trust  Co., 

m.  DUTIES  AND  LIABILITIES  TO 
PRINCIPAL. 

<e»38(9)  (N.Y.Sup.)  Stockholder  held  liable 
to  customer  for  proceeds  of  sale  of  stock.^ 
Wade  V.  Moyse,  636. 

rv.   COMPENSATION  AND  LIEN. 

^=>54  (N.Y.Sup.)  Where  no  contract  of  sale 
is  made,  broker  must  show  purchaser's  readl- 
nci^s  and  ability  to  perform.-->raffe  y.  Lederer, 
585. 

V.   ACTIONS  FOR  COMPENSATION. 

<S=>86(5)  (N.Y.Sup.)  Broker  must  prove  by 
more  than  inference  purchaser*8  financial  abil- 
ity to  perform.— JafCe  v.  Lederer,  685. 

CANALS. 

I.   ESTABLISHMENT,  CONSTRUCTION, 
AND  MAINTENANCE, 

«ss>l5  (N.Y.Sup.)  State  held  not  liable  to  can- 
tractor  for  additional  compensation.— Founda- 
tion Co.  v.  State.  720. 

State  contractor  not  entitled  to  recover  addi- 
tional compensation  for  extra  pumping  work 
occasioned  by  improper  manner  of  doing  work. 
— ^d. 

No     additional     compensation     for     changed 
method  of  doing  work  on  state  contract— Id. 
t^'^.u   Ki%.  Y.  Ob.  ui.>  Permitting     overflow     of 
Erie  Canal  negligence  for  which  state  is  liable. 
—Holland-Dale  Garden  Co.  y.  State,  237. 

State  held  not  liable  for  damage  caused  by 
backing  up  of  water  in  creek.— Id. 

Liable  only  for  such  portion  of  dapiage  from 
floods  occasioned  by  water  turned  on  land  by 
state.— Id. 

State  held  liable  only  for  one -third  of  dam- 
age from  three  separate  causes  for  only  one  of 
which  it  was  liable.— Id. 

<@=s>18  (N.Y.Ct.CI.)  State  held  not  Uable  for 
negligence  in  maintenance  of  bridge  over  canal 
reservoirs.— Learn  v.  State,  281. 

CANCELLATION  OF  INSTRUR^ENTS. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

<®=:9|8  (N.Y.Sup.)  Defrauded  buyer  may  have 
remedv,  though  he  used  property  after  action 
brought.— Weigel  v.  Cook,  693. 
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CARRIERS. 

I.   COirrROL  AND  REOUI«ATIOK  OF 
COMMON  CARRIERS. 

(A)   In   General. 

^=s>l2(9)  (N.Y^up.)  Can  charge  maximum 
under  right  to  charge  fare  not  exceeding  max- 
imum.—People  ex  rel.  Brooklyn  City  B.  Co.  v. 
Nixon,  369. 

Right  of  street  railroad  constructed  in  1860 
to  charge  fares  in  hotb  city  and  town  as  before 
after  extensions  in  1890  and  1892.— Id. 

Franchise  rights  of  street  railroad  in  dty  and 
town  to  charge  fares  not  affected  by  annexa- 
tion or  consolidation. — Id. 

Right  of  street  railroad  to  charge  two  fares 
on  one  line  not  affected  by  consent  to  extend 
other  line. — Id. 

Right  of  street  railroad  to  charge  two  fares 
not  affected  by  acts  of  lessee.- Id. 

(B)   Interstate    and    International    Trans- 
portatlon. 

<©=>30  (N.Y.8up.)  Bm  of  lading,  with  tariffs 
and  cTassifications,  constituted  entire  contract. 
— Strahs  v.  New  York  Cent.  R.  Co.,  362. 


CARRIAGE  OF  GOODS. 

ot    liadlnnr*    Shlpplnir    Receipts, 


(B)    Bills 

and  Special  Contracts. 

^=»60  (N.Y.Sup.)  Duplicate  receipt,  issued  by 
receivina  clerk,  held  binding  on  express  com- 
pany.—Cohen  V.  American  Ry.  Express  Co., 
601. 

<@=s>68  (N.Y.Slip.)  A  shipping  contract  held 
completed.— Porter  v.  Lehigh  Valley  R.  Co., 
870. 

Tariff  provision,  requiring  reconsignment  re- 
quests to  be  made  in  writing,  cannot  be  waived. 
— Id. 

(E)  Delay  In  Transportation  or  Delivery. 

^=9 1 04  (N.Y.Sttp.)  Unreasonable  delay  in  de- 
livery raised  presumption  of  negligence.— Strahs 
V.  New  York  Cent.  R.  Co.,  362. 

(F)  Loss  of  or  Injury  to  Goods. 

<S=>I34  (N.Y.Sup.)  Plaintiff,  suing  for  lost 
shipment,  held  entitled  to  full  amount  claimed, 
in  view  of  undisputed  evidence.— Cohen  v. 
American  Ry.  Express  Co.,  601. 

Evidence  held  sufficient  to  warrant  recovery 
for  lost  shipment.— Id. 

CH)  lilmltatlon  of  lilablllty. 

^=>I53  (N.Y.Sup.)  Common-law  liability  lim- 
ited by  receiving  shipments  subject  to  uniform 
bill  of  lading.— Strahs  v.  New  York  Cent.  R. 
Co.,  362. 

(I)   Conneetlnff  Carriers. 

«=»I80(3)  (N.Y.Sup.)  Conditions  of  bill  of 
lading  covering  interstate  shipment  not  an  ex- 
emption from  liability  for  negligence  in  failing 
to  forward.— Strahs  v.  New  York  Cent.  R.  Co., 
362. 

^=»I86  (N.Y.Sup.)  Difference  between  invoice 
value  ana  market  value  awarded  for  failure  to 
forward  with  reaRonable  dispatch. — Strahs  v. 
New  York  Cent.  R.  Co..  362. 

(K)   Olsorlmlnatlon  and   Overel&arve. 

^=s>l99  (N.Y.Sup.)  Cannot  discriminate  against 
shipper.— Burgess  Bros.  Co.  v.  Stewart,  199. 

Common-law  obligation  is  to  serve  the  pub- 
lic without  discrimination. — Id. 


IV.  CARRIAGE  OF  PASSEHGER8. 
(D)   Personal  Injuries. 

<&=»290(l)  (N.Y.Sup.)  LiabUity  to  soldier  fall- 
ing from  box  car  depends  on  duty  to  furnish 
guard.— Gainer  v.  Hines,  768. 

Absence  of  barrier  across  door  of  box  car 
no  proof  of  negligence. — Id. 

Not  required  to  foresee  that  soldier  would 
stand  near  door  of  box  car.— Id. 
<&=9318(3)  (N.Y.Sup.)  Evidence  held  insuffi- 
cient to  show  negligence  in  failing  to  provide 
barrier  for  door  of  box  car.— Gainer  v.  Hines, 
768. 

<&=»320n  I)  (N.YJ8up.)  Whether  guards  or  bar- 
rier had  been  used  to  such  extent  that  carrier 
should  have  known  of  them,  a  jury  question. 
—Gainer  v.  Hines,  768. 

CERTIORARI. 

n.  PROCEEDINGS  AHD  DETER- 
MIHATIOK. 

€=»47  (N.Y.Sup.)  Motion  for  restraining  order 
in  certiorari  to  review  an  affirmance  of  building 
superintendent's  order  denied.— People  ex  rel. 
Levering  &  Garrigues  Co.  v.  Leo,  118. 

CHAMPERTY  AND  MAINTENANCE. 

^=>3  (N.Y.Sup.)  Statute  prohibiting  soliciting 
law  business  within  police  power.— People  v. 
Meola,  353. 

<S=>9  (N.Y.Sup.)  Defendant  held  guilty  of  en- 
gaging in  the  "business**  of  soliciting  employ- 
ment for  lawyers.— People  ▼.  Meola,  353. 

CHARITIES. 

H.   CONSTRtrCTIOK,    ADMnaSTRA. 
TIOK,    AND    EKFORCEMEHT. 

^:934  (N.Y.Siir.)  Legacy  to  unincorporated 
branch  of  corporation  goes  to  principal  cor- 
poration.—In  re  Cameron's  Estate,  54H). 

CHILDREN. 

See  Infants. 

CHURCHES. 

See  Beligioua  Societies. 

CITIES. 

See  Municipal  Corporations. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  ^=9283. 

CLUBS. 

<$=»3  (N.Y.Sup.)  Certificate  of  incorporation 
denied  club  organized  to  perpetuate  Catalonian 
culture,  etc.— Application  of  Catalonian  Nation- 
alist Club  of  New  York,  132. 

COMMERCE. 

H.   StTBJECTS  OF  REGVIiATION. 

^s>33  (N.Y.)  Business  of  natural  gas  com- 
pany operating  pipe  lines  between  states  is  in- 
terstate commerce. — ^People  ex  rel.  Pennsyl- 
vania Gas  Co.  V.  Saxe,  229  N.  Y.  446,  128  N. 
E.  673. 

Natural  gas  company  engaged  in  interstate 
commerce. — Id. 
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in.   MEANS  Airo  USTHODS  OF 
REGULATION. 


(N.Y.)  State  may  not  charge  with  tax, 
as  condition  of  presence,  foreign  corporation 
doing  interstate  business.— People  ex  rei.  Penn- 
sylvania Gas  Co.  V.  Saxe,  229  N.  Y.  448,  128 
N.  B.  673. 

Franchise  tax  on  foreign  corporation  doing 
business  in  state  must  be  measured  by  part 
which  is  intrastate.— Id. 

Deliveries  through  natural  gas  mains  exempt 
from  local  burdens,  despite  infusion  of  local 
gas.— Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction. 

CONDEMNATION. 

See  Eminent  Domain. 

CONSPIRACY. 

I.   CIVU.  IiIABnLITT. 

(A)   Acta  Conntltutlniir  Conaplracy  and  Lt- 
ablllty  Therefor. 

^=>l    (N.Y .Sup.)  Definition   of  term.— Burgess 
Bros.  Co.  V.  Stewart,  199. 
^=:»I3  (N.Y.Sup.)  Each   conspirator   is   bound 
by  acts  and  statements  of  the  other.— Burgess 
Bros.  Co.  V.  Stewart,  199. 

(B)   Actions. 

^=s>l7  (N.Y .Sup.)  One  suffering  from  criminal 
conspiracy  may  maintain  civil  action.— Burgess 
Bros.  Co.  V.  Stewart,  199. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

m.   DISTRIBUTION    OF    GOVERN- 
MENTAL POWERS  AND 
FUNCTIONS. 

(A)  IjC violative   PoTvcrs  and   Delegation 
Tbereof. 

«=»56  (N.Y.Ct.CI.)  Statute  giving  jurisdiction 
•  to  Court  of  Claims  to  determine  cluim  not 
audit  by  Legislature.— Lorich  v.  State,  818. 
^=»63(2)  (N.Y .Sup.)  Keserved  powers  of  state 
can  be  delegated  to  municipalities.— New  York 
Cent.  R.  Co.  v.  Middleport  Gas  &  Electric 
Ught  Co.,  221. 

(B)  Jndtdal  Po^wers  and  Functions. 

^=970(1)  (N.Y.Sup.)  Judicial  department  can- 
not  change  public  policy  as  to  gas  and  electric 
rates.— City  of  New  York  v.  Bronx  Gas  & 
Electric  Co.,  658. 

VI.   VESTED   RIGHTS. 

^=39110  (N.Y.Sup.)  Statute  prohibiting  issu- 
ance of  warrant  under  certain  conditions  held 
not  interference  with  vested  right.— People  ex 
rel.  Wasserman  v.  Fagan,  308. 

Vn.   OBLIGATION  OF  CONTRACTS. 

(C)    Contracts   of  Individuals   and   Prtvnte 
CorporntionN. 

(g=:9l52  (N.Y.Sup.)  Final  order  in  landlord's 
summary  proceeding  not  a  "contract." — People 
ex  rel.  Wasserman  v.  Fagan,  308. 

(6) 


X.   EQUAL  PROTECTION  OF  LAIXTS. 

€==>233  (N.Y .Sup.)  Inclusion  of  land  in  tax 
district  k^ld  not  unconstitutional  as  denying 
equal  protection.— Valley  Farms  Co.  of  Yonkers 
V.  City  of  Yonkers,  300. 

XI.  DUE   PROCESS   OF   LAIXT. 

^=»281  (N.Y.)  Attempt  to  authorize  person 
to  serve  as  judge,  juror,  or  commissioner, 
where  he  is  interested,  would  violate  due  pro- 
cess clause.— Orange  County  v.  Storm  King 
Stone  Co.,  229  N.  Y.  400,  128  N.  E.  677. 
(@r=>290(l)  (N.Y-Sup.)  Inclusion  of  land  in  tax 
district  held  not  unconstitutional  as  denying 
due  process.— Valley  Farms  Co.  of  Yonkers  v. 
City  of  Yonkers,  300. 

CONTEMPT. 

Seo  Injunction,  €=:»230. 

CONTINUANCE. 

<©=»5l(i/2)  (N.Y.Sup.)  Adjournment  should 
have  been  granted,  though  counsel  stated  none 
would  be  asked.— Steinberg  v.  Baron,  811. 

CONTRACTS. 

See  Assignments;  Bills  and  Notes;  Champerty 
and  Maintenance;  Covenants;  Frauds.  Stat- 
ute of;  Indemnity;  Novation;  Sales;  Specific 
Performance;   Vendor  and  Purchaser. 

I.   REQITISITES   AND   VAUDITT. 
(A)  Nature  and  Essentials  In  General. 

€=»10(4)  (N.Y.Sup.}  Contract  of  sale  not  void 
for  want  of  mutuality.— Phillips- Jones  Co.  v. 
Reiling  &  Schoen,  387. 

II.  CONSTRtTCTION  AHD  OPERATION. 

(B)  Parties. 
(S=>186n)  (N.Y.Sup.)  Privity  necessary  to 
cause  or  action  ex  contractu.— Miller  v.  Interna- 
tional Harvester  Co.  of  New  Jersey,  91. 
^=»  187(1)  (N.Y.Sup.)  Private  consumer  may 
enforce  contract  to  furnish  water  at  fixed  rate. 
—Baker  v.  New  York  Interurban  Water  Co., 
833. 

V.  PERFORMAKCE  OR  BREACH. 

<S=9303(2)  (N.Y.Sup.)  Temporary  suspension 
of  rights  relieves  party  only  if  substantial. — 
Schoelkopf  v.  Moerlbach  Brewing  Co.,v  267. 

Payment  for  assignment  of  food  and  fuel 
privileges  required,  notwithstanding  temporary 
FURpension. — Id. 

<©=>3I6(3)  (N.Y.Sup.)  Objections  not  steted. 
when  party  refuses  to  perform,  are  waived. — 
Bernhardt  Lumber  Co.  v.  Metzloff,  289. 

VI.   ACTIOKS  FOR  BREACH. 

<Sz»335(2)  (N.Y .Sup.)  Complaint  alleging  that 
plaintiff  has  "fully  and  entirely"  performed  held 
insufficient. — Zaiss  v.  George  C.  Heimerdinger 
C^o.,  3:J5. 

<g=»353(8)  (N.Y.Sup.)  Refusal  to  instruct  that 
plaintiff  must  have  performed  according  to 
contract  held  error.— Westhofen  v.  Bernard, 
401. 

CONTRIBUTMN. 

<@=>5   (N.Y .Sup.)  Between    joint    tort-feasors, 

where    one    alone    originally    negligent. — ^New 

York    Consolidated   R.    Co.    v.    Massachusetts 

Bonding  &  Insurance  Co.,  243. 

^=>5  (N.YJSup.)  Joint   tort-feasors  could   not 

recover  over.— City   of  White  Plains  v.  Ellis, 

444. 
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CORPORATIONS. 

See  Banks  and  Banking;  GarrierB;  Electricity: 
Gas;  Municipal  Corporations;  Railroads; 
Street  Railroads. 

rV.   OAPITAI..    STOCK.    AKD   DIVI. 

DENDS. 

(B)   Sabncrlptloii    to    StoelE* 

^=:»80(IO)  (N.Y.Sup.)  Purchaser  of  corporate 
stock,  on  discovery  of  gross  fraud,  must  act 
promptly.— Sarantiaes  v.  Williams,  Belmont  & 
Co.,  612. 

(D)    Transfer  of   Shares. 

«=»f39  (N.Y.Sup.)  Possession  of  certificate 
evidence  of  ownership  of  stock  only  when  cou- 
pled with  assignment. — Gaines  v.  Uuyler,  145. 

No  presumption  of  delivery  from  date  of  as- 
signment.—Id. 

V.   MEMBERS    AKD    STOCKHOLDERS. 

(A)  Riiflit*  and  Ltablllttes  as  to  Corpora- 

tton. 

<g=>l8l(3)  (N.Y.Sup.)  Director  and  stockhold- 
er entitled  to  have  accountant  take  part  in  ex- 
amining books  and  records.— People  ex  rel. 
Poleti  v.  PoleU,  Coda  &  Rebecchi,  368. 

VI.   OFFICERS    Airo    AGENTS. 

(C)    Rlvbts,   Dnties,   and    Liabilities   as    to 
Corporation  and  Its  Members. 

^=>309(4)  (N.Y.Sup.)  Manager  creditor  held 
not  entitled  to  statutory  lieu  on  corporate  as- 
sets.—Ueyman  V.  Kevorkian,  783.  ^ 
<g=>3l9(3)  (N.Y.Sup.)  Defense  of  adequate 
remedy  at  law  in  action  under  statute  against 
officers  for  accounting  is  bad.— Woolson  Spice 
Co.  V.  Columbia  Trust  Co.,  484. 
<S=>320(7)  (N.Y.Sup.)  Allegation  in  stockhold- 
er's action  that  defendants  are  in  exclusive 
control  of  corporation  held  improperly  stricken. 
— MacLean  v.  J.  L.  Mott  Iron  Works,  332. 

Vn.   CORPORATE  POWERS   AND 
LIABILITIES. 

(B)  Representation  of  Corporation  by  Of* 

fleers  and  Agents. 

^s»398(2)  (N.Y.Sup.)  One  director  cannot 
bind  corporation.— Mcllrath  v.  S.  Waterbury  & 
Sons  Co.,  886. 

^=s>398(3)  (N.Y.Sup.)  Dominant  stockholder 
cannot  bind  corporation.— Mcllrath  v.  S.  Water- 
bury  &  Sons  Co.,  886. 

<S=s>401  (N.Y.Sup.)  Liable  for  funds  of  other 
company  used  to  reduce  mutual  officer's  over- 
drafts.—Rocky  River  Development  Co.  v.  Ger- 
man-American Brewing  Co.,  155. 
^=:»426(I0)  (N.Y.Sup.)  Estopped  to  disclaim 
fraud  of  officer  while  retaining  benefit.— Rocky 
River  Development  Co.  v.  German-American 
Brewing  Co.,  155. 

<@=s>428(l)  (N.Y.Sup.)  Knowledge  of  agent  or- 
dinarily imputed  to  company,  with  exception.— 
Rocky  River  Development  Co.  v.  German- 
American  Brewing  Co.,  355. 
<@=»432(I2)  (N.Y.Sup.}  Promise  by  largest 
owner  of  stock  and  director  to  pay  employee 
bonus  held  not  corporate  obligation,  under  the 
evidence.— Mcllrath  v.  S.  Waterbury  &  Sons 
Co.,  886. 

XI.  DISSOLUTION  AND  FORFEITURE 
OF  FRANCHISE. 


310(1)  (N.Y.Sup.)  Minorits^  stockholders' 
interests  considerea  on  question  of  voluntary 
dissolution,— In  re  Cowles  Realty  Co.,  778. 


€=s>6IO(5)  (N.Y.Sup.)  Petition  for  volunUry 
dissolution,  misstatmg  attitude  of  nonpetition- 
ing  stockholders,  insufficient.— In  re  Cowles 
Realty  Co.,  778. 

On  motion  to  vacate  dissolution,  stockholder's 
attitude  toward  it  not  presumed  to  have  con- 
tinued for  six  months.— Id. 

Stockholder's  failure  to  appear  held  not  to 
estop  him  from  moving  to  vacate  order  of  dis- 
solution.— ^Id. 

<e=»614(l)  (N.Y.Sup.)  Majority  stockholder 
cannot  petition  for  dissolution  without  apply- 
ing to  directors.- In  re  Friedlieb,  753. 
€=>6I4(4)  (N.Y.Sup.)  Petition  for  dissolution 
held  insufficient  to  show  vacancy  in  directors. 
—In  re  Friedlieb,  753. 

XII.   FOREIGN  CORPORATIONS. 

<g=9668(4)  (N.Y.Sup.)  Cause  of  action  held  to 
arise  in  state.— Glynn  v.  Hyde-Murphy  Co.,  462. 
<&=>668(5)  (N.Y.Sup.)  Process  cannot  be  serv- 
ed on  agent,  merely  taking  orders  in  New 
York  for  foreign  corporation. — Foreign  Prod- 
ucts Co.  V.  C.  C.  Mengel  &  Bro.  Co.,  457. 
<&=>668(15)  (N.Y.Sup.)  Corporation  lield ^oing 
business  in  state,  so*  that  service  might  be  had 
on  agent  in  charge  of  sales  force.^^Glynn  v. 
Hyde-Murphy  Co..  462. 

<@=>67D(2)  (N.Y.Sup.)  Attachment  against  for- 
eign corporation  expressly  authorized.— Pren- 
tiss V.  Greene,  558. 

COSTS. 

I.   NATURE,  GROUNDS,  AND  EXTENT 
OF  RIGHT  IN  GENERAL. 

<&=»3  (N.Y.Sup.)  Right  to  tax  statutory.— Iles- 
sel  V    Weisberg,  709. 

^=p20  (N.Y.Sup.)  Amount  to  which  claim  re- 
duced by  agreement  upon  trial  held  the  amount 
of  demand  in  summons  in  fixing  costs.— Levi  v. 
Bartel,  606. 

^xs>22  (N.Y.Sup.)  Amount  of  final  judgment 
determines  right  to  costs.— H.  M.  Goldstein  Co. 
V.  Naday  &  Fleischer,  481. 
<@=s>32(l)  (N.Y.Sup.)  Not  awarded  on  dismis- 
sal of  coplaintiff,  whom  defendant  insisted 
should  be  made  party. — Dundee  Nat.  Bank  v. 
Mtrowbridpo.  '2't7. 

<&s>53  (N.Y.Sup.)  Party  held  not  entitled  to 
costs  as  on  application  for  judgment  on  special 
verdict.— W.  N.  Stevenson  &  Co.  v.  Hartman, 
634. 

V.   AMOUNT,  RATE,  AND   ITEMS. 

<@=:»15l  (N.Y.Sup.)  Amount  of  cost  to  be  taxed 
on  entry  of  final  judgment,  after  granting  of 
motion  for  judgment  on  pleadings,  stated.— Mc- 
Laughlin V.  Shaw,  644. 

vn.   ON  APPEAL  OR  ERROR,  AND  ON 

NEW  TRIAL  OR  MOTION 

THEREFOR. 

^=:»236  (N.Y.Sup.)  Plaintiff  entitled  to,  on 
reversal  of  order  granting  new  trial  and  di- 
recting judgment  for  plaintiff. — Rothman  v. 
Thompson  Bros.,  505. 

<g=9236  (N.Y.Sup.)  Costs  of  prevailing  party 
in  Municipal  Court  based  on  amount  of  recov- 
ery in  final  judgment.— Hessel  v.  Weisberg,  709. 
<@=>239  (N.Y.Sup.)  Plaintiff,  not  appellant  on 
former  appeal,  cannot  claim  costs  of  reversal. 
—Hessel  v.  Weisberg,  709. 

COUNTERCUIM. 

See  Set-Off  and  Counterclaim. 
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COURTS. 

See  Criminal  Law,  <es»93-100;  Judges;  Pro- 
hibition. 

I.   NATITRE,  EXTENT,  ASTD  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

^s^i?  (N.Y.Sup.)  "Jurisdiction  of  the  subject- 
matter**  defined.— Mulligan  v.  Bond  &  Mortgage 
Guarantee  Co.,  429. 

<$=s>36  (N.Y.Sup.)  Jurisdiction  of  City  Court 
to  enter  judgment  not  presumed. — Klatzko  v. 
Golodetz,  367. 

IL  ESTABLISHMENT.  ORGANIZA- 

T](ON.  AND  PROCEDURE  IN 

GENERAL. 

(B)  Terms,  Taoatlons,  Place  and  Time  of 

Uoldinif   Court,   Conrtlioiisea,   and 

Acoommodatfonii. 

^=»70  (N.Y.Sttp.)  Justice  of  Supreme  Court 
may  accept  assignment  out  of  county. — People 
ex  rel.  Newton  v.  Special  Term,  Part  1,  Su- 
preme Court,  New  York  County,  193. 

(D)*  Rules  of  Decision,  Adjudications, 
Opinions*    and  'Records. 

«=>9I(2)  (N.Y.Ct.Cl.)  Court  of  Claims  follows 
opinion  of  Appellate  Division. — Empire  State 
Railroad  Corporation  v.  State,  234. 

IV.   COURTS  OF  LIMITED  OR  INFE- 
RIOR JURISDICTION. 

€=9163  (N.Y.Mun.Ct.)  Summary  proceeding 
held  to  involve  possession  and  not  title.— Mc- 
Kcefry  v.  O'Hara,  700. 

<g==>l89(4)  (N.Y.CItyCt.)  Jurisdiction  of  City 
Court  as  to  service  of  summons  limited  to 
Manhattan  and  Bronx.— Silberberg  v.  Rouden 
Mfg.  Co.,  77. 

<S=>I89(6)  (N.Y.Sup.)  Plaintiff  in  City  Court 
should  be  given  leave  to  file  additional  affida- 
vit for  attachment.— Erdrich  v.  Amory,  490. 

Moving  papers  in  attachment  in  City  Court 
should  be  liberally  construed.— Id. 

Defects  in  moving  papers  in  attachment  in 
City  Court  corrected  nunc  pro  tunc— Id. 
«S=>I89(7)  (N.Y.CityCL)  Defendant's  faHure 
to  serve  order  with  answer  renders  pleading 
ineffective. — Hein  v.  Standard  Die  &  Tool 
Works,  78. 

<8=»I89(I5)  (N.Y.8up.)  Municipal  Court  order 
of  restitution  inconsistent  with  previously  en- 
tered order  invalid.— Fristachi  v.  American  Ry. 
Express  Co.,  473. 

Municipal  Court  order  of  restitution  for 
purpose  of  enabling  defendant  to  punish  plain- 
tiff for  contempt  unauthorized. — Id. 

Municipal  Court  not  authorized  to  make  or- 
der of  restitution,  except  in  specified  case. 
-Id. 

4=»I89(I5)  (N.Y.Sup.)  Plaintiff,  to  open  his 
default  in  Municipal  Court,  must  show  meri- 
torious cause  of  action.— Hurta  Realty  Co.  v. 
Greenstone,  477. 

<8=>I89(I5)  (N.Y.Sup.)  Court  erred  in  not 
opening  default  occurring  through  illness  of 
attorney.— Giardina  v.  Bonanno,  478. 
^;=s>l89(l5)  (N.Y.Sup.)  Default  in  Municipal 
Court,  resulting  from  clerk's  inadvertence  open- 
ed.—Schlamm  V.  De  Milt.  479. 

Default  in  Municipal  Court,  resulting  from 
counsel's  necessary  appearance  in  other  court, 
opened.— Id, 

<@=»  189(15)  (N.Y.SUP.)  Default  in  Municipal 
Court  not  opened  without  showing  of  defense 
and  excuse  for  failure  to  serve  answer  within 
time. — Ililleary  v.  Wells  Fargo  &  Co.  Express, 
493.  , 

(S) 


Default  due  to  oversight,  exceptional  hind- 
rance, or  difficulty  in  preparation  of  pleading, 
or  attendance  in  court,  may  be  opened. — Id. 
<@=s>189(15)  (N.Y.Sup.)  Defatdt  due  to  inad- 
vertence of  counsel's  derk  opened. — Seaberg  t. 
Town  Taxi  Co.,  629. 

<©==>! 89 (1 5)  (N.Y.$ap.)  Municipal  CQurt  err- 
ed in  not  opening  defendant's  default.— Margon 
V.  General  Development  Co.,  706. 
<S:=>I89(I5)  (N.Y.City  Ct.)  Plaintiff  held  enti- 
tled to  enter  judgment  as  on  default  in  six 
days.— Hein  v.  Standard  Die  &  Tool  Works, 
78. 

<e=s>l90(6)  (N.Y.Sup.)  Appeal  from  order  not 
appearing  in  record  dismissed. — Bergoif  v.  Park 
Row  Bazaar,  477. 

<g=s>f90(6)  (N.Y.Sttp.)  Appeal  <^  landlord  from 
orders  of  Municipal  Court,  not  contained  in 
record,  must  be  dismissed.— Solinger  v.  Maw- 
en,  494. 

(&=>190(6)  (N.Y.Sup.)  Record  on  appeal  from 
Municipal  Court  must  show  that  order  contains 
stay  in  favor  of  tenant.— Aurora  Operating  Co. 
v.  Doman,  585. 

^=9l90(6)  (N.Y.Sup.)  Question  as  to  eviction 
not  presented  by  record  on  tenants'  appeal  from 
Municipal  Court.— 434  Broadway  Realty  Corpo- 
ration V.  Stone  &  Schleimer,  678. 

If  point  expressly  mentioned  in  motion  for 
final  order  in  Municipal  Court  was  not  intend- 
ed to  be  pressed,  there  must  be  stipulation. — ^Id. 
(©=>I90(7)  (N.Y.Sup.)  Brief  cannot  supply 
matters  not  in  record. — Giardina  v.  Bonanno. 
478. 

(@=>i90(8)  (N.Y.8ap.)  Appellate  Term  cannot 
attribute  weight  to  mere  memorandum  of  Mu- 
nicipal Court  of  stay  of  warrant  for  possession. 
— Kohn  V.  Barrett,  480. 

€=s>l90(8)  (N.Y.Sup.)  Appellate  Term,  on  ap- 
peal from  Municipal  Court,  empowered  to 
amend  complaint  to  conform  to  proof. — Simon 
Zinn,  Inc.,  v.  Herman,  502. 
(SX=>I90(8)  (N.Y.Sup.)  Submission  of  errone- 
ous claim  to  jury  in  City  (jourt,  reversible  er- 
ror.—Landau  v.  Goldstein,  812. 

COVENANTS. 

nr  PERFORMANCE  OR  BREACH. 

€==>I03(2}  (N.Y.Sup.)  Fire  escape  held  not  a 
"building,^'  within  restrictive  covenant. — Grout 
V.  Zapfe,  498. 

Front  lot  line  restrictive  covenant  construed. 
—Id. 

Erection  of  stone  stoop  within  restricted 
space  held  violative  of  restrictive  covenant. 
—Id. 

IV.   ACTIONS  FOR  BREACH. 

€=^108(2)  (N.Y.Sup.)  No  injunction  to  re- 
strain violation  of  covenant,  where  plaintiff 
and  other  owners  had  violated  it. — Grout  v. 
Zapfe,  498. 

CRIMINAL  LAW. 

See  Bigamy;  Disorderly  House;  Embezzlement; 
Extradition;  Grand  Juryj  Homicide;  Indict- 
ment and  Information;  Riot. 

I.   NATURE   AND   ELEMENTS   OF 

CRIME  AND   DEFENSES 

IN  OENERAIi. 

<©=»27  (N.Y.Sup.)  Riot  always  a  felony.— Peo- 
ple V.  Brown,  1(55. 

<Sr=>31  (N.Y.Sup.)  No  justification  for  riot  by 
strikers  that  authorities  ignored  offenses  by 
others.- People  y.  Brown,  165. 
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IV.  JtTRISDICTION. 

<8=s>93  (N.Y.8up.)  Jurisdiction  of  Court^  of 
Special  Sessions  defined.— People  ex  rel.  Kop- 
litz  V.  Warden  of  Penitentiary,  254. 
^=»  100(2)  (N.Y.Sup.)  Criminal  jurisdiction  not 
conferred  upon  any  particular  part  of  Supreme 
Court.— People  ex  rel.  Newton  v.  Special  Term, 
Part  1,  Supreme  Court,  New  Yorls  County,  193. 

Court  rules  relating  to  applications  to  differ- 
ent parts  of  same  court  do  not  apply  to  crim- 
inal actions. — ^Id. 

Special  Term,  Part  1,  could  hear  motion  to 
dismiss  indictment  found  at  Extraordinary 
Term.— Id. 

Vm.  PREUIIINART  COMPI< AIKT.  AF- 
FIDAVIT, WARRAirr,  EXAMI- 
NATION, COBfMITMENT,  AND 
SUMMARY  TRIAL. 

<$s>252(3)  (N.Y.Co.Ct.)  Complaint  held  not  to 
charge  a  breach  of  the  peace.— People  v.  Beck- 
er. 395. 

In  summary  trials,  right  of  accused  to  be  in- 
formed as  to  specific  charge  should  not  be 
withheld.— Id. 

IX.   ARRAIGNMENT  AND  PLEAS.  AND 

NOIXE  PROSEQUI   OR  DISCON- 

TINUANOE. 

^=:»273  (N.Y.Sup.)  Acceptance  of  pleas  of 
guilty  by  joint  indictees  not  error.— People  v. 
Brown,  165. 

«=>291  (N.Y.8np.)  Defendant  should  have 
been  permitted  to  amend  plea  to  allege  former 
acquittal.— People  t.  Brinkman,  356. 

X.   EVIDENCE. 

(A)     Judicial    Ifotlce,    Presamptlona,    and 
Burden  of  Proof. 

^=>304(7)  (N.Y.SUP.)  Judicial  notice  taken 
that  New  York  is  city  of  first  class.— People  ex 
rel.  Koplitz  v.  Warden  of  Penitentiary,  254. 
<@=9304(13)  (N.Y.Sup.)  Judicial  notice  taken 
that  Court  of  General  Seesions  is  court  "of  or 
in"  city  of  New  York.— People  ex  rel.  Koplitz 
V.  Warden  of  Penitentiary,  254. 

Judicial  notice  takon  that  Court  of  Special 
Sessions  is  a  court  "of  or  in"  city  of  New 
York.— Id. 

XII«  TRIAL. 

(G)   Neceaaity,  Reqalalten,  and   SalBciency 
of   InstructionM. 

<&=9778(6)  (N.Y.Sup.)  Instruction  as  to  wheth- 
er act  was  done  intentionally,  or  willfully  erro- 
neous.- People  v.  Brinkman,  356. 

(H)  Requentii  for  InMtrnctlona. 

^=>826  (N.Y.Sup.)  Refusal  to  define  degrees 
of  crime,  requested  after  verdict,  not  error.— 
People  V.  Brown,  165. 

Xm.   MOTIONS    FOR   NEW   TRIAL 
AND    IN   ARREST. 

«©=>957(l)  (N.Y.Sup.)  Verdict  cannot  be  im- 
peached by  affidavits  of  Jurymen.— People  v. 
Brown,  165. 

XV.  APPEAL  AND  ERROR,  AND 
CERTIORARI. 

(A)   Form    of    Remedr,    Jurisdiction,    and 
RlRht  of  Review. 

C»  1 024(3)  (N.Y.Sup.)  People  have  no  right 
of  appeal  from  order  dismissing  indictment.— 
People  ex  rel.  Newton  v.  Special  Term,  Part  1, 
{Supreme  Court,  New  York  County,  193. 


(G)    Proceedlnflm    for  Transfer    of    Canse, 
and  Effect  Tliereof. 

ie=>i073  (N.Y.Sup.)  Certificate  of  reasonable 
doubt  granted  on  ground  of  unjust  conviction. — 
People  V.  Byrne,  114. 

(G)   Review. 

<^==>l  144(2)  (N.Y.Sup.)  Presumed  that  only  le- 
gal evidence  was  considered  by  grand  jury.— 
People  V.  Brown,  165. 

<$=>M44(16)  (N.Y.Sup.)  Defendant  presumed 
to  have  been  found  guilty  upon  question  sub- 
mitted by  court.— People  v.  Meola,  353. 
«=5>1 167(2)  (N.Y.Sup.)  Joinder  of  misdemean- 
ors held  not  reversible  error,  where  sentence 
was  correct.— People  v.  Meola,  353. 
<©=>!' 1 72 (8)  (N.Y.Sup.)  Instruction  not  cured 
by  modification  of  verdict.— People  v.  Brinkman, 
356. 

<$=»(  173(3)  (N.Y.Sup.)  Refusal  to  define  de- 
grees of  crime  not  prejudicial,  where  sentence 
within  lowest  degree.- People  v.  Brown,  166. 

XVII.  PUNISHMENT     AND     PREVEN- 
TION OF  CRIME. 

0=^1206(1)  (N.Y.Sup.)  Parole  Commission 
Ivaw  held  valid.- -People  ex  rel.  Koplitz  v.  War- 
den of  Penitentiary,  254. 

Sentence  under  parole  law  not  illegal,  though 
act  does  not  specify  judge  to  enforce  it.— Id. 
<S=>1206(3)  (N.Y.SUP.)  Specific  statutes  held 
inapplicable  to  persons  sentenced  under  Parole 
Commission  Law.— People  ex  rel.  Koplitz  v. 
Warden  of  Penitentiary,  254. 

CUSTOMS  AND  USAGES. 

<Sss^2l  (N.Y.Sup.)  Existence  of  custom  held 
for  jury.— Bloom  v.  Abram  Bloom  Co.,  622. 

DAMAGES. 

I.   NATXTRE   AND   GROUNDS   IN   GEN- 
ERAL. 

<S=:96  (N.Y.Sup.)  Jury  msLj  award  for  breach 
of  contract,  despite  uncertainty  aa  to  amount. — 
Prentiss  v.  Greene,  568. 

Unliquidated  damages  for  breach  of  contract 
must  be  certain  and  definite.— Id. 

IV.   LIQUIDATED   DAlftAGES   AND 
PENALTIES. 

€=s>76  (N.Y.Sup.)  In  case  of  doubt,  damages 
will  be  construed  as  penalty. — CJity  of  New 
York  V.  Brooklyn  &  Manhattan  Ferry  Co.,  124. 
<@=»78(l)  (N.Y.Sup.)  Not  construed  partly  aa 
liquidated  damages  and  partly  as  penalty. — City 
of  New  York  v.  Brooklyn  A  Manhattan  Ferry 
Co.,  124. 

€=»78(7)  (N.Y.Sup.)  Sum  named  to  be  paid 
fot  breach  of  any  of  several  covenants  will  be 
treated  as  penalty. — City  of  New  York  v.  Brook- 
lyn &  Manhattan  Ferry  Co.,  124. 
<S=s>8l  (N.Y.Sup.)  Provision  in  ferry  lease  re- 
quiring deposit  as  security  for  performance 
construed  as  fixing  liquidated  damages.— City  of 
New  York  v.  Brooklyn  &  Manhattan  Ferry  Co., 
124. 

Vn.   INADEQUATE    AND    EXCESSIVE 
DAMAGES. 

<g=»l3l(3)  (N.Y.Sup.)  $1,600  for  injuries  to 
left  wrist  and  shoulder  excessive,  and  reduced 
to  $800.— Holzapfel  v.  Independent  Provision 
Co.,  322. 

DEAD  BODIES. 

^=>5  (N.Y.Sup.)  Religious  corporation  not 
within  Membership  Corporations  Law,  relating 
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to  court  order  for  removal  of  bodies.— Applica- 
tion of  Bleistift,  296. 

Body  can  be  removed  without  consent  only  in 
the  instance  of  a  membership  corporation. — Id. 

Rights  as  to  removal  may  be  enforced  in  eq- 
uity.-Id.* 

DEEDS. 

See  Mortgages. 

I.   REQUISITES   AND   VALIDITY. 
(A)    Nature    and   Baaentlala   of   Conveyan- 
ces In  General. 

^=»8  (N.Y.Sup.)  Grantor  conveying  to  incor- 
porated association  could  subsequently  convey 
title  to  individual.— Schein  v.  Erasmus  Realty 
Co.,  840. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;  Wills. 

DISCOVERY. 

II.  UNDER  STATUTORY  PROVISIONS. 

(A)    Interroflratorles    and    Examination    of 
Parties   and  of   Otlier  Persona. 

i&ss>SO  (N.Y.Sup.)  Surrogate  can  order  pre- 
liminary examination  of  proponent  of  will. — 
In  re  Carter's  Will,  39, 

^=s>30  (N.Y.Sup.)  Defendant  can  be  examined 
before  trial  in  action  on  contract,  although  com- 
plaint alleges  conversion.— Pa radies- Carroll  Co. 
V.  Lyman,  604. 

<&=>32  (N.Y.Sup.)  Ordered  where  moving  pa- 
pers comi)ly  with  statute.— In  re  Carter's  WJl, 

^=>38  (N.Y.Sur.)  Examination  before  trial  of 
proponent  of  will  refused  to  contestants.— In  re 
Oakley's  Will,  106. 

^=»40  (N.Y.Sur.)  Not  allowed  in  will  contest, 
where  testamentary  capacity  is  sole  issue,  but 
permissible  on  question  of  undue  influence.— In 
re  Hodgman's  Estate,  185. 
€=>58  (N.Y.Sup.)  Order  permitting  inquiry  as 
to  sales  other  tnan  those  on  which  commis- 
sions sued  for  w6re  earned  too  broad. — Shul- 
man  v.   Friedman,  379. 

^=^59  (N.Y.Sup.)  Service  of  order  for  exam- 
ination held  too  late.— E.  Richard  Meinig  Co. 
v.  U.  S.  Fastener  Co.,  483. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  €=»781. 

I.   VOIiUNTART. 

^==>5  (N.Y.Sup.)  Plaintiff  may  discontinue 
without  costs,  unless  substantial  rights  have  in- 
tervened.—Nosrep  Corporation  v.  Clinton-Se- 
curities Corporation,  771. 
<S=>43(2)  (N.Y.Sup.)  Special  Term  could  va- 
cate ex  parte  order  for  discontinuance.— Nosrep 
Corporation  v.  Clinton  Securities  Corporation, 
771. 

H.  INVOLUNTARY. 

^=s»60(2)  (N.Y.Sup.)  Motion  to  dismiss  after 
17  years*  delay  granted.— Morgan  v.  Squatz, 
311. 

DISORDERLY  HOUSE. 

^=»24  (N.Y.Sup.)  Sentence  may  be  under  Pa- 
role Commission  Law,  instead  of  under  Penal 
Law.— People  ex  rel.  Koplitz  v.  Wax-den  of  Pen- 
itentiary, !2i>4. 


DIVORCE. 

IV.     JURISDICTION,     PROCEEDINGS, 

AND  RELIEF. 

(D)  Bvidence. 

<©=>I29(5)  (N.Y.Sup.)  Finding  against  com- 
mission of  adultery  by  husband  with  motheiv- 
in-law  hild  not  supported.— Gelbman  v.  Gclb- 
man,  902. 

V.  AUMONT,  AXLOV7ANGES,  AND 
DISPOSITION  OF  PROPERTY. 

^=s>245(2)  (N.Y.$up.)  Provision  in  decree  for 
payment  of  certain  sum  per  annum  while  plain- 
tiff remained  unmarried  should  have  been 
stricken  on  remarriage.— Goldfish  v.  €roldfish, 
512. 

Provision  in  decree  for  certain  annual  pay- 
ments for  life  of  plaintiff  held  to  survive  re- 
marriage.— Id. 

Provisions  in  divorce  decree  for  annual  pay- 
ment, otherwise  than  as  alimony  and  sapport, 
not  to  be  stricken  by  motion. — Id. 
(&=>249(2)  (N.Y.Sup.)  Provision  in  final  di- 
vorce decree  for  payment  otherwise  than  for 
alimony  or  support,  embodied  by  consent  bind- 
ing on  husband. — Goldfish  v.  Goldfish.  512. 
^s:>2Q9i9)  (N.Y.Sup.)  Payment  of  annual  in- 
come to  wife  held  not  enforceable  by  contempt 
proceedings.— Goldfish  v.  Goldfish,  512. 

VI.   CUSTODY  AND   SUPPORT  OF 
CHII.DREN. 

€==9294  (N.Y.Sup.)  After  dismissing  complaint 
for  separation,  court  could  not  award  custody 
of  children  to  husband. — Chamberlin  v.  Cham- 
berlin,  404. 

<g=>297  (N.Y.Sup.)  Court,  denying  separation, 
may  not  award  custody  of  children  contrary  to 
separation  agreement. — Chamberlin  v.  Cham- 
berlin, 464. 

Court,  in  providing  for  children,  can  disregard 
terms  of  prior  separation  agreement. — Id. 

DOWER. 

III.   RIGHTS   AND   REMEDIES   OF 
WIDOW. 

$=>7I(I)  (N.Y.Sup.)  Action  for  admeasure- 
ment of  dower  is  not  on  contract,  but  is  a  pro- 
ceeding in  rem. — Bonert  v.  Bonert,  274. 
<®=s>72  (N.Y.Sup.)  Counterclaim  in  an  action 
for  dower  held  insufficient  to  state  a  cause  of 
action.— Bonert  v.  Bonert,  274. 

DRAINS. 

II.  ASSESSMENTS  AND  SPECIAI. 
TAXES. 

^=979  (N.Y.Sup.)  Imposing  equal  rate  of  as- 
sessment  on  properties  not  equally  benefited 
held  erroneous.— Petition  of  Crowell,  687. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  €s»281-290. 

EJECTMENT. 

I.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

(@r:9l9  (N.Y.Sup.)  Maintained  only  against  per- 
son in  actual  possession.— Raffaeh  Xr  Pomeroy, 
1314. 
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ELECTRICITY. 

<@=»4  (N.Y.8up.)  Use  of  street  for  lighting  is 
for  a  street  purpose.— New  York  Cent.  R.  CJo. 
V.  Middleport  Gas  &  Electric  Light  Co.,  221. 

EMBEZZLEMENT. 

^=:>44(l)  (N.Y.Sup.)  Evidence  insufficient  to 
convict  attorney  of  second  degree  grand  larceny. 
—People  V.  Wyclsoff,  781. 

EMINENT  DOMAIN. 

I.  NATURE,  EXTENT,  AND  DELEGA^ 
TION  OF  POWER. 

<®=»2(I0)  (N.Y.Ct.CI.)  No  appropriation  by 
canal  taking  up  waters  of  creek  and  discharging 
*equal  amount.— Barnhart  v.   State,   139. 

II.  COMPENSATION. 

(A)  IVecenfiltr  and   Safitctency  In  General. 

®=>7I  (N.Y.)  Attempt  to  authorize  person  to 
serve  as  judge,  juror,  or  commissioner,  where 
he  is  interested,  would  violate  Constitution. — 
Orange  County  v.  Storm  King  Stone  Co.,  229 
N.  Y.  460,  128  N.  E.  677. 

(B)  Taktn«   .  or      Injorlngr      Property      aa 

Gron'nd   for   Coutpensatton. 

^=s>84  (N.Y.Sup.)  Riparian  rights  cannot  be 
taken  from  upland  owner,  except  by  cousent  or 
proper  compensation. — Nevins  v.  Friedauer, 
894. 

^=s>96  (N.Y^Sup.)  Railroad  may  be  required 
without  compensation  to  allow  streets  to  be 
laid  out  across  tracks. — New  York  Cent.  R. 
Co.  V.  Middleport  Gas  &  Electric  Light  Co., 
221. 

(C)  Meaaure  and  Amount. 

^=»I48  (N.Y.Sup.)  Compound  interest  on 
award  for  damages  from  erection  of  viaduct  not 
authorized.— Crane  v.  Craig,  740. 

Statute  applicable  to  award  of  damages  from 
change  in  grade,  and  of  interest  thereon,  deter- 
mined.—Id. 

III.  PROCEEDINGS    TO  TAKE   PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

^=s>227  (N.Y.)  Legislature  may  remove  dis- 
qualification of  taxpayer,  commissioner  in 
county's  proceedings. — Orange  County  v.  Storm 
King  Stone  Co.,  220  N.  Y.  4?i0.  12S  N.  E.  677. 

Taxpayer  in  county  not  disqualified  as  com- 
missioner in  its  condemnation  proceeding;  '*dis- 
interested."— Id. 

<©=>237(7)  (N.Y.Sup.)  Special  Term  had  ju- 
risdiction to  determine  motion  of  owner  to  va- 
cate report  of  award.— Board  of  Water  Supply 
of  City  of  New  York  v.  Buck,  437. 

IV.   REMEDIES   OF   OWNERS  OF 
PROPERTY. 

<@=>277  (N.Y.Ct.CI.)  Claim  against  state  for 
injuries  to  water  rights  from  Barge  Canal,  filed 
without  notice  of  intention,  not  maintainable  if 
such  rights  were  not  appropriated.— Barnhart 
V.  State,  139. 

V.   TITLE   OR  RIGHTS  ACQUIRED. 

<@=s>3l9  (N.Y .Sup.)  Riparian  rights  of  upland 
owner  not  affected  by  opening  of  street.— Nev- 
ins V.  Friedauer,  894. 

EQUITY. 

See  Cancellation  of  Instruments;  Discovery; 
Injunction;  Partition;  Specific  Performance; 
Subrogation;  Trusts. 


Eyidenee 


See  Dower;  Executors  and  Administrators;  Life 
Estates;  Perpetuities;  Wills. 

ESTOPPEL 

m.   EQUITABLE    ESTOPPEL. 

(A)  Nature  and  Kaaentiala  In  General. 

€=>58  (N.Y.Sup.)  Party  to  be  estopped  must 
have  misled  other  party  to  his  prejudice.— Stan- 
ton v.  Hawley,  415. 

(B)   Gronnda  off  Ratoppcl. 
<@=s>69  (N.Y.Sup.)  Plaintiff's  testimony  that  he 
was  employee  did  not  estop  him  in  later  ac- 
tion to  declare  a  partnership.- Pierce  v.  Feno, 
851. 

<®=»94(l)  (N.Y.Sup.)  Nonaction  by  remainder- 
man does  not  estop  attack  on  grantee  of  life 
tenant.— Livingston  v.  New  York,  O,  &  W.  Ry. 
Co.,  665. 

(D)   Mattera    Precluded. 

«P=>I06  (N.Y.Mun.Ct.)  Not  favored  in  law.— 
McKeefry  v.  O'Hara,  700. 

EVIDENCE. 

See  Criminal  Law,  ^=s»304;  Discovery;  Wit- 
nesses. 

For  evidence  as  to  particular  facts  or  issues 
or  in  particular  actions  or  proceedings,  see 
also  th»»  various  specific  topics. 

For  review  of  rulings  relating  to  evidence,  see 
Appeal. 

I.  JUDICIAL  NOTICE. 

<g=»M  (N.Y .Sup.)  Judicial  notice  of  World 
War.— Roy  Realty  Co.  v.  B.  Altman  &  Co.,  458. 
•©=>I4  (N.Y.Sup.)  Housing  congestion  in  New 
York  City  judicially  known.— Paterno  Investing 
Corporation  v.  Katz,  129. 
^:»2I  (N.Y .Sup.)  Judicial  cognizance  taken 
that  insurance  agency  looks  after  adjustment 
for  insured. — Gilchrist  Transp.  Co.  v.  Worthing- 
ton  &  Sill,  81. 

n.  PRESUMPTIONS. 

^=>64  (N.Y.Sup.)  Presumption  of  intent^ 
Burgess  Bros.  Co.  v.  Stewart,  199. 

tV.   RELEVANCY.  MATERIALITY,  AND 

COMPETENCY   IN   GENERAL. 

(E)    Competency. 

^==>I55(6)  (N.Y.Sup.)  Testimony  in  which 
witness  described  defendants  as  swindlers  held 
inadmissible,  althQugh  part  of  conversation  tes- 
tified to.— ward  v.  Richmond,  508. 

IX.  HEARSAY. 

<@=s>3l7(2)  (N.Y .Sup.)  Statement  as  to  return 
of  articles  hearsay  and  inadmissible. — Liberty 
Lace  &  Netting  Works  v.  Goetz,  470. 

XI.   PAROL  OR  EXTRINSIC  EVI- 
DENCE AFFECTING  WRITINGS. 

(A)   ContradictlnsT,  Varylnsr,  or  Addlnsr  to 
Terma    of    Written    Inatrnnient. 

(@s»39l  (N.Y.Sup.)  Complete  contract  may  be 
shown  by  parol,  notwithstanding  bill  of  sale.— 
Kasa  v.  Horowitz.  511. 

<g=»397(3)  (N.Y.SUP.)  Written  order,  not  ac- 
cepted in  writing,  not  a  written  contract,  with- 
in parol  evidence  rule.— A.  O.  Andersen  Trad- 
ing Co.  V.  Brody,  383. 


Digitized  by  Vji9J^gle 


Bvidenc« 


184  NEW  YOBK  8UPPLBMENT 


(B)   Invalidating  "Written  Instrnment.    ^ 

^434(11.)  (N.Y.Sup.)  Parol  evidence  ad- 
missible to  show  fraudulent  representations  as 
to  incumbrances.— Sommer  v.  Ehrgott,  802. 

(C)    Separate    or   Snbseaneat   Oral   Aarree- 

Bt. 


€5=>442(l)  (N.Y.Sup.)  Receipt  for  payment 
on  land  contract  held  not  to  purport  to  em- 
body all  terms.— Birnbaum  v.  Stein,  50. 
«©=>442(6)  (N.Y.Sup.)  Parol  warranty  admis- 
sible, notwithstanding  written  order  giving  buy- 
er right  of  inspection.— A.  O.  Andersen  Trading 
Co.  V.  Brody,  383. 

Parol  evidence  as  to  mode  of  examination  of 
goods  admissible.— Id. 

Xn.   OPINION    EVIDENCE. 

(A)    Conclnslonii     and     Opli^ons     of     Wit- 
nesses In  General. 

€=»474(I9).  (N.Y.8up.)  Owner's  opinion  as  to 
reasonable  value  of  fur  held  incompetent. — 
Berthel  v.  Auspitz,  469. 

^=s»500  (N.Y.Sup.)  Witness  giving  opinion 
cannot  testify  to  specific  instances.— Ensign 
▼.  Travelers*  Ins.  Co.  of  Hartford,  CJonn.,  7. 

(G)   Competeney  of  Experts. 

«=»535  (N.Y.Sup.)  Testimony  as  to  X-ray 
photograph  by  witness  not  shown  to  be  expert 
held  error.— Saas  v.  Hindmarsh.  407. 

(F)   Bffeet  of  Opinion  Krldence. 

^=5>570  (N.Y.Sup.)  Expert  testimony  may  be 
disbelieved  by  jury. — Ensign  v.  Travelers'  Ins. 
Co.  of  Hartford.  Conn.,  7. 

XIV.   WEIGHT    AND    SUFFICIENCT. 

€=»584(l)  (N.Y.Sup.)  Scintilla  of  evidence  not 
judicially  cogniaable.— W.  J.  Crouch  Co.  v.  Far- 
rell,  5(J4. 

€==^587  (N.Y.Ct.CI.)  Necessary  showing  for 
proof  by  circumstances  .  stated. — Lavenia  v. 
State.  108. 

^=>594  (N.Y.Sup.)  Positive  uncontradicted 
testimony,  not  opposed  to  probabilities,  entitled 
to  conclusiveness. — Cohen  v.  American  Ry.  Ex- 
press Co.,  001. 

EXECUTION. 

X.  SUPPLEMENTARY  PBOOEEDINOS. 

iS;=>420y2  [New,  vol.  10  Key-No.  Series] 

(N.Y.Sup.)  Finding  of  implied  employ- 
ment of  judgment  debtor  for  reasonable  value 
of  services  held  sustained. — ^Wood  v.  Dock  & 
Mill  Co.,  225. 

Extent    of   lien   of    garnishee    execution    on 
earnings  of  judgment  debtor.— Id. 

Reasonable  value  of  services  held  subject  of 
garnishee  execution.— Id. 

Action   on  failure  \o  pay  on  garnishee   ex- 
ecution held  one  at  law. — Id. 

Times  fixed  for  payment  in  order  for  gar- 
nishee  execution  held  reasonable. — ^Id. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Wills. 

II.   APPOINTMENT,    QUAUFIOATION, 
AND  TENURE. 

«=>32(l)  (N.Y.Sur.)  Letters  to  brother  not 
taking  personalty  revoked  where  granted  with- 
out citation  to  county  treasurer. — ^In  re  Ander- 
ton's  Estate,  277. 

(12) 


m.  ASSETS;  APPRAISAL,  AND  IK- 
VENTORT. 

^cs»59  (N.Y.Sup.)  Possession  of  instroment  hj 
executor  with  written  assignment  from  de- 
ceased does  not  prove  ownership. — Gaines  t. 
Huyler,  145. 

Executor  held  not  to  have  shown  delivery  of 
stock  certificate  by  decedent.— Id. 

New  certificate  to  executors  individuaUy  by 
corporation  after  former  owner's  death  does 
not  show  validity  of  assignment  to  them.— Id. 

IV.  COLLECTION  AND  MANAGEMEHTT 
OF  ESTATE. 
(C)  Pemonal  PropertT* 
^s>l64  (N.Y.Sup.)  Assignments  as  individaalji 
ineffectual  to  pass  title  to  assets  of  estate. — 
Vander  Veer  v.  M.  L.  Improvement  Corpora- 
tion, C2S. 

VL   ALLOWANCE  AND  PAYMENT  OF 
CLAIMS. 
(A)  lilabllitles  of  Estate. 
i@ss>22\i\)   (N.Y.Sur.)  Oaim    on    indorsement 
invalid,  without  proof  of  notice  of  dishonor. — 
In  re  Tharp,  232. 

^=»22l(4)  (N.V.Sup.)  Evidence  insufficient  to 
show  that  decedent  purchased  cape  sued  for. — 
S.  Atkins,  Inc.,  v.  Nelson,  876. 
<&=»22l  (4)  (N.Y.Sur.)  Claims  against  dece- 
dents* estates  should  be  established  by  satisfac- 
tory evidence. — In  re  Becker's  Estate,  57. 

Uncontradicted  testimony  of  disinterested 
witness  not  conclusive  against  estates.— Id. 
<S^22I(5)  (N.Y.Sur.)  Evidence  held  to  show 
board  furnished  gratuitously  to  decedent  up  to 
given  date.— In  re  Becker's  Estate,  57. 
<©=522l(8)  (N.Y.Sup.)  Evidence  held  insuffi- 
cient to  sustain  rejection  of  claim  against  de- 
cedent's estate.— In  re  McQillicuddy's  Estate, 
755. 

(B)  Present*tton  and  Alloivance. 

e=s>233  (N.Y.Sur.)  Administratrix  cannot  re- 
vive claim  barred  by  limitations.— In  re  Tharp, 
232. 

<®=:>234  (N.Y.Sur.)  Failure  to  act  on  claim 
amounts  to  an  allowance.— In  re  Tliarp,  232. 

Claim    disputed   by   administratrix   and    heir 
must  be  considered  rejected.— Id. 

Waiver  of  legal  defense  to  claim  by  adminis- 
trator is  at  his  own  peril.— Id. 

(C)  Disputed  Claims* 

<@ss>252  (N.Y.Snp.)  Executor  held  justified  in 
confining  proof  to  issue  of  express  contract.— 
In  re  Bayles'  Estate,  273. 

(D)   Prioritieii  and   Payment. 

<@=s>267  (N.Y.Sur.)  On  unliquidated  daim  for 
legal  services,  interest  runs  only  from  date  of 
referee's  report.— In  re  Hitchcock's  Will,  091. 

VII.   DISTRIBUTION    OF    BSTATB. 

<g=»298  (N.Y.Sur.)  Executors,  paying  legacy 
to  life  tenant  without  taking  bond  to  protect 
romaindorn»en,  held  liable. — In  re  Recke's  Es- 
tate. 278. 

<@=9304  (N.Y.Ssr.)  Executors'  delivery  to  in- 
fant held  not  to  entitle  them  to  credit. — In  re 
Kecke's   Estate,  278. 

XI.  ACCOUNTING  ANB  8BTTLBMENT. 
(B)   Proceedings  for  Accounting. 

<@==>47l  (N.Y.Sur.)  Citation  held  not  to  give 
jurisdiction  over  corporations.— In  re  NewelL 

ei. 
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(B)    Statlnff,    Settllnff,    Opening,    and    Re- 
view. 

®=s>507(l)  (N.Y.Siir.)  Surrogate  can  determine 
on  accounting  whether  claim  has  been  accept- 
ed or  rejected.— In .  re  Tharp,  232. 
<@=»5I3(9)  (N.Y.Sur.)  Citation  held  not  to 
yiye  jurisdiction  over  corporations  so  that  set- 
tlement was  conclusive  against  them. — In  re 
Newell    61. 

^=^5 1 3(10)  (N.Y.Sur.)  Decree  on  accounting 
that  legacies  had  lapsed  held  not  conclusive.— 
In  re  Newell,  61. 

EXTRADITION. 

n.  INTERSTATE. 

^=»2I  (N.Y.Sup.)  Provisions  as  to  fugitives 
should  be  faithfully  and  vigorously  enforced.— 
People  ex  rel.  MacSherry  v.  Ennght,  248. 
^=»32  (N.Y.Sup.)  Technical  sufficiency  of  in- 
dictment will  not  be  inquired  into.— People  ex 
rel.  MacSherry  v.  Enrlght,  248. 
^=>36  (N.Y3up.)  Requisition  warranty  with 
informations  attached,  held  to  sufficiently 
charge  crime  and  to  authorize  fugitive's  ar- 
rest—People ex  reL  MacSherry  v.  Enright,  248. 

FACTORS. 

See  Brokers. 

^=»l  (N.Y.$up.)  Insurance  agents  held  not 
factors  for  transportation  company;  "super- 
cargo;" "foreign  factor.*'— Gilchrist  Transp. 
Co.  V.  Worthington  &  Sill,  81. 
^=947(1)  (N.Y.Sup.)  Manager  creditor  held 
not  entitled  to  statutory  lien  on  corporate  as- 
sets.—Heyman  V.  Kevorkian,  783. 

FIXTURES. 

^5s>27(0  (N.Y^Sap.)  Parties  may  agree  that 
building  annexed  shall  be  considered  personalty. 
— Heckscher  Bldg.  Corporation  v.  Melton.  624. 
^s>32  (N.Y.8up.)  Right  to  remove  building 
forfeited,  where  renmval  not  completed  withm 
snodfied  time.— Heckscher  Bldg.  Corporation  v. 
Melton,  624. 

FOREIGN  CORPORATIONS. 

See  Corporation,  «=»66S-670. 

FRAUD. 

See  Frauds,  Statute  of;   Fraudulent  Convey- 
ances. 

I.  DECEPTION   CONSTITUTIMO 

FRATTD,  ASJ}  LIABILITT 

THEREFOR. 

<S=:»20  (N.Y.SHP.)  Stock  purchaser  must  have 
read  prospectus.— Ward  v.  Richmond,  508. 

n.  ACTIONS. 
(B)  Trial,  Jndfrm«mt,  and  Re^levr. 

<8=>64(3)  (N.Y^np.)  Guilty  knowledge  In 
making  misrepresentations  to  induce  partner- 
ahip  held  question  of  fact.— Soilson  v.  Nemeth, 

FRAUDS,  STATUTE  OF. 

m.  PROMISES   TO   ANSWER    FOR 
DEBT,  DEFAin^T,  OR  MISCAR- 
RIAGE  OF   ANOTHER. 

^=»32  (N.Y.Sup.)   Statute  applicable   to  com- 
plete novation.— May  v.  Schn^der,  705. 
€=>33(l)    (N.Y.Sup.)   Statute    inappUcable    to 
original  promise  on  good  consideration.— May  v. 
Schneider,  705. 


VII.  8ai.es  of  goods. 

(B)  Aeeeptanee   of  Part  of  Goods. 

<g=»89(l)  (N.Y.Sup.)  Statute  inapplicable, 
where  part  of  goods  accepted  and  paid  f or.— 
Phillips-Jones  Ck>.  v.  Reiling  &  Scboen,  387. 

rS.  OPERATION  AND  EFFECT  OF 
STATUTE. 

€=»  131(1)  (N.Y.Sup.)  Written  contract  within 
statute  cannot  be  modified  by  parol.— W.  J. 
Crouch  Co.  V.  Farrell,  564. 

X.  PLEABING,  EVIDENCE,  TRIAL, 
AND    REVIEW. 

«=5>I47  (N.Y.Sup.)  Statute  matter  of  defense 
and  not  ground  for  dismissing  complaint.— May 
T.  Schneider,  705. 

FRAUDULENT  CONVEYANCES. 

m.  RSBIEDIES   OF   CREDITORS  AND 
PURCHASERS. 

(B)  Partie*  and  Proeean. 

<&»255(l)  (N.Y.Sup.)  Administratrix  held 
proper  defendant  in  action  by  creditor  to  can- 
cel release.— Morrison  y.  Shembaum,  487. 

(F).plea41iiff. 

<&=»263(l)  (N.Y^up.)  Complaint  by  judgment 
creditor  to  hold  third  person  liable  held  to  state 

food  cause  of  action.— Morrison  v.  Sheinbaum, 
87. 

GAS. 

f^=sS  (N.Y.Sup.)  Municipal  consent  to  pipes  in 
street  is  a  franchise.— Morrell  v.  Brooklyn  Bor- 
ough Gas  Co.,  656. 

(@=»I4(I)  (N.Y.8up.)  Public  Service  Commis- 
sions Law  held  not  to  oust  Jurisdiction  of  court. 
—Village  of  Warsaw  v.  Pavilion  Natural  Gas 
Co.,  327. 

<@=s>l4(l)  (N.Y.Sap.)  Bate  fixed  by  Public 
Service  Commission  should  not  exceed  statu- 
tory maximum.— Morrell  v.  Brooklyn  Borough 
Gas  Co.,  651. 

Gas  company  cannot  eharge  unreasonable 
rate.— Id. 

After  declared  invalidity  of  statute,  company 
has  no  common-law  right  to  fix  rates. — Id. 

It  cannot  be  presumed  that  a  rate  fixed  by 
company  is  reasonable. — Id. 

Public  utilities  may  not  fix  their  own  rates. 
-Id. 

Public  Service  Commissions  Law  takes  from 
gas  companies  power  to  fix  rates.— Id. 

Company  may  sue  to  establish  fair  rate.— Id. 

Consumers  may  sue  to  lower  an  excessive 
rate.- Id. 

Must  be  furnished  at  reasonable  rate. — Id. 

Threat  to  adjust  meter  at  excessive  rate  is 
refusal  to  furnish  at  reasonable  rate.— Id. 
<Ss>l4(l)    (N.Y.Sup.)  Implied  duty   to   furnish 
at  reasonable  rate.— Morrell  v.  Brooklyn  Bor- 
ough Gas  Co.,  656. 

Municipality  granting  franchise  may,  as  trus- 
tee for  its  inhabitants,  intervene  in  consumer's 
rate  suit.— Id. 

^=:>I4(1)  (N.Y.Sup.)  Supreme  Court  has  no 
authority  to  fix  gas  and  electric  rates.— City  of 
New  York  v.  Bronx  Gas  &  Electric  Co.,  U.5.S. 

Increase  of  gas  rates  enjoined  pending  pro- 
ceeding to  change  authorized  rate.— Id. 
^ps>\4(2)  (N.Y.Sup.)  Inhabitants  of  munici- 
pality have  action  against  gas  company  to  com- 
pel it  to  furnish  gas  at  specified  rate.— Morrell 
V.  Brooklyn  Borough  Gas  Co.,  656. 

(X3) 
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^z^\7  (N.Y.Sup.)  Care  commensurate  with 
danger  is  required  of  distributor. — Bell  v. 
Brooklj^n  Union  Gas  Co.,  807. 
^=»20(4)  (N.Y.Sup.)  Explosion  made  prima 
facie  case  against  gas  company:— Bell  v.  Brook- 
lyn Union  Gas  Co.,  807. 

GIFTS. 

I.  INTER    VIVOS. 

<^=5>l  I  (N.Y.Sur.)  Executory  promise,  without 
consideration  to  operate  as  gift  after  death, 
unenforceable.— In  re  Conger's  Estate,  74. 
^=^30 (4)  (N.Y.Sur.)  Change  of  account  to 
joint  account  of  depositor  and  wife  held  dona- 
tion.—In  re  Lydig*s  Estate,  542. 

GRAND  JURY. 

^=923  (N.Y.Sup.)  Charge  to  grand  jury  held 
no  assumption  of  functions  of  jury.— People  v. 
Brown,  165. 

GUARANTY. 

See  Indemnity. 

HABEAS  CORPUS. 

II.  JURISDICTION.    PROCEEBINOS, 
AND   RELIEF. 

^=^95  (N.Y.Sup.)  Power  of  Special  Sessions 
to  impose  definite  sentence  immaterial,  where 
indeterminate  sentence  imposed.- People  ex  rel. 
Koplitz  V.  Warden  of  Penitentiary,  254. 

HARMLESS  ERROR. 

See  Appeal,  «=»1045-1056;  Criminal  Law,  «=» 
1167-1173. 

HIGHWAYS. 

m.   CONSTRUCTION,  IBIFROVEMENT, 
AND  REPAIR. 

<g=»ll5  (N.Y.Ct.CI.)  State  liable  for  damages 
to  claimant  through  obstruction  by  road  patrol- 
man.—Borden  V.  State,  285. 

Evidence  held  to  show  road  under  patrol  sys- 
tem.— Id. 

State  liable  for  damages  from  defect  while 
road  not  actually  patrolled. — Id. 

V.   REGUIiATION  AND  USE  FOR 
TRAVEIi. 

(B)   ttiie   of   Hlirb^Tay   and   La^v  of  the 
Road. 

^=>I83  <N.Y.Sup.)  Operator     of     motorcycle 

with   side   truck   must   show  that  it  had   two 

lights,  to  recover  for  injury. — Willie  v.  Luczka, 

751. 

^=>\S^i\)    (N.Y.Sup.)  Allegation  as  to  driving 

in  an  unlawful  manner  must  be  proved,  when 

denied.— Willie  v.  Luczka>  751, 

HOMICIDE. 

VII.   EVIDENCE. 

(E)  'Weiffht   and  Stnfilctoncr. 

«»254    (N.Y.Sup.)    Evidence     insufficient     to 
sustain  conviction  of  murder  in  the  second  de- 
gree.—People  V.  Murphy,  174. 
(14) 


HUSBAND  AND  WIFE. 

See  Divorce;  Dower;  Marriage. 

VIII.   SEPARATION    ^ND    SEPARATE 
MAINTENANCE. 

€x=>278(l)  (N.Y.Sup.)  Parties  may  agree  to 
separation  and  make  provision  for  support  and 
custody  of  children.— Chamberlin  v.  Chamberlia. 
464. 

^=s>279(2)  (N.Y.Sup.)  Provision  for  abroga- 
tion in  separation  agreement  conferred  no  pow- 
er on  court  to  disregard  agreement. — Chamber- 
lin v.  Chamberlin,  404. 

IMPROVEMENTS. 

See  Municipal  Corporations,  ^i=»346— 491. 

INDEMNITY. 

(@=>I3(2)  (N.Y.Sup.)  Recovery  against  plain- 
tiff for  injuries  does  not  prevent  his  recovery 
against  another  primarily  liable. — Knippenberg 
v.  Lord  &  Taylor,  785. 

Remote  negligence  of  plaintiff  does  not  bar 
recovery  against  defendant  directly  liable. — Id. 
^=s>l3(4)  (N.Y.Sup.)  Plaintiff,  seeking  recov- 
ery over,  must  show  that  defendant  was  duly 
vouched  in  to  defend.— Knippenberg  ▼.  Liord  & 
Taylor,  785. 

<@=:»t4  (N.Y.Sup.)  Recovery  against  auto  driv- 
er by  pedestrian  conclusive  proof,  in  action  by 
driver  against  another,  that  he  was  liable.— 
Knippenberg  v.  Lord  &  Taylor,  785. 
^=>I5(6)  (N.Y.Sup.)  Complaint  of  automobile 
driver  to  recover  over  against  motor  truck 
operator  insufficient.— Knippenberg  v.  Lord  & 
Taylor;  785. 

INDICTMENT  AND  INFORMATION. 

IV.   FILING  AND  FORMAI.  REQUI- 
SITES  OF   INFOBMATION    OK 
OOBiPLAINT. 

C=>35  (N.Y.Sup.)  "Information"  distinguished 
from  "indictment"  and  from  "affidavit," — ^Peo- 
ple ex  rel.  MaeSberry  v.  £nright,  248. 
<8==>52(3)  (N.Y.Sup.)  Prosecuting  officer  need 
not  swear  to  an  information.— Peope  ex  rel. 
MacSherry  v.  Enright,  248. 

V.   REQUISITES     AND     SUFFICIENCY 
OF  ACCUSATION. 

^=5>55  (N.Y.Sup.)  Sufficiency  of  information  i< 
tested  by  rules  applicable  to*  indictments. — ^Peo- 
ple ex  rel.  HacSherry  v.  Enright,  248. 
<^=s>59  (N.Y.Sup.)  As  to  description  of  offense, 
indictments  and  informations  are  tested  by  the 
same  rule.— People  ex  rel.  MacSherry  v.  En- 
right, 248. 

VII.  MOTION  TO  QUASH  OR  DISMISS. 
AND  DEMURRER. 

<e=>133(IO)  (N.Y.Sup.)  Objection  for  duplic- 
ity taken  only  by  demurrer  .^People  t.  Meola, 
353. 

<@=s>i37(t)  (N.Y.Sup.)  Publication  of  charge  to 
grand  jury  not  ground  for  quashing  indict- 
ment.—I'eople  v.  Brown,  165. 
^=»  137(3)  (N.Y.Slip.)  Motion  to  quash  held  not 
founded  on  ground  specified  In  statute. — ^PeopI^ 
V.  Brown,  165. 

^=9 1 47  (N.Y.Sup.)  Indictment  based  on  a  re- 
pealed statutory  subdivision  is  subject  to  de- 
murrer.—People  v.*  Foley,  270. 
($==>I5I  (N.Y.Sup.)  On  sustaining  demurrer, 
resubmission  to  grand  jury  Will  be  directed.^ 
People  V.  Foley,  270. 
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INFANTS. 

VU.  ACTIONS. 

^=»72(2)  (N.Y.Sup.)  Action  lies  for  prenatal 
injuries  to  child.--Drobner  v.  Peters,  337. 

INJUNCTION. 

H.  SUBJECTS  OF  PROTECTION  AND 
RELIEF. 

<B)    Property,    Conveyancesy    and    Inenm- 
bramcea. 

€=s>43  (N.Y.$up.)  Payment  of  drafts  not  en- 
joined where  remedy  at  law  is  ade.quate. — 
Frey  &  Son  v.  E.  R.  Sherburne  Co.,  661. 

(G)  Contracta. 

^=»60  (N.Y.Sup.)  Equity  will  not  require  em- 
ployer to  retain  servant  or  agent  against  his 
wishes.— Kerr  S.  S.  Co.  v.  Kerr  Nav.  Corpora- 
tion, 646. 

m.   ACTIONS    FOR    INJUNCTIONS. 

<S=s>M8(3)  (N.Y.Sup.)  Complaint  held  to  show 
garbage  remover  was  contractor,  not  employ^ 
of  plaintiflf.— Eddy  v.  City  of  Buffalo,  51. 

IV.   PRELIMINARY  AND  INTERLOCU^i 

TORT  INJUNCTIONS. 
(A)   Gronnda  and  Proeeedlnsv  to  Procure. 

<S=9 136(2)  (N.Y.Sup.)  Until  termination  of 
contract  for  management  of  shippinz  granted 
pending  due  termination  of  terms.— Kerr  S.  S. 
Co.  V.  Kerr  Nav.  Corporation,  646. 
«8=>I36(3)  (N.Y.8up.)  Owner  held  entitled  to 
enjoin  removal  of  building  after  expiration  of 
contract  period  for  such  removal,  pending  suit 
for  breach  of  contract.— Heckscher  Bldg.  Cor- 
poration V.  Melton,  624. 

<gs=>l37(4)  (N.Y.Sup.)  Though  not  ordinarily 
granted  on  disputed  facts,  it  may  be  wh^re 
denial  is  not  convincing.— Heckscher  Bldg.  Cor- 
poration y.  Melton,  624. 

4&=>137(4)  (N.Y.Sup.)  Dispute  between  con-' 
sumer  and  producer  as  to  gas  rate  does  not 
prevent  injunction  pending  action  to  fix  rate. — 
Morrell  v.  Brooklyn  Borough  Gas  Co..  6.jl, 
<g=3l44  (N.Y.Sup.)  Failure  to  deny  admits  al- 
legations of  fact  in  complaint  on  which  motion 
for  injunction  is  based.— Morrell  v.  Brooklyn 
Borough  Gas  Co.,  051. 

^=>I47  (N.Y.Sup.)  Preliminary  injunction 
against  conspiracy  of  labor  unions  and  carriers 
granted.— Burgess  Bros.  Co.  v.  Stewart,  190. 
4^157  (N.Y.Sup.)  Injunction  order,  not  recit- 
ing grounds  on  which  it  was  made,  defective. 
— Klatzko  V.  Golodetz,  307. 

(B)   Contlnalnir,  ModlCylnir,  Vaeatlnff,  or 
DiaiiolTlnir* 

^=»I88  (N.Y^up.)  Costs  allowed  on  reference 
to  assess  damages  from  injunction  limited  to 
^10.— Tannenbaum  v.  North  Star  Park  Cor- 
poration, 338. 

VU.  VIOUITION   AND    PUNISHMENT. 

<^230(4)  (N.Y.)  Contempt  mandate  void  for 
failure  to  state  circumstances  warranting  con- 
clusion of  knowledge  of  injunction  order  vio- 
lated.—Briddon  V.  Briddon,  229  N.  Y.  452,  128 
N-  E.  675. 

Vm.   UABII.ITIES  ON  BONDS  OR 
UNDERTAKINGS. 

^=:»24l  (N.Y.Sup.)  Surety  not  aggrieved  by 
fact  referee  reports  damages  in  excess  of 
amount  of  undertaking.— Tannenbaum  v.  North 
Star  Park  Corporation,  33a 


<$=»252(9)  (N.Y.Sup.)  Expenses  of  reference 
to  fix  damages  and  costs  recoverable  from  sure- 
ty .—Tannenbaum  V.  North  Star  Park  Corpora- 
tion, 338. 

Counsel  fee  on  proceedings  before  referee  to 
fix  damages  recoverable  against  surety  only 
as  damages.— Id. 

INNKEEPERS. 

<S=9il(l2)  (N.Y.Sup.)  Clerk's  authority  to  re- 
ceive money  from  one  not  guest  must  be  shown. 
— Muhlhauser  v.  Dwyer,  635. 

INSANE  PERSONS. 

II.   INQUISITIONS. 

€:=9l3  (N.Y.Sup.)  Incompetent  entitled  to  no- 
tice.—In  re  Wilkins,  299. 

INSOLVENCY. 

See  Bankruptcy. 

INSTRUCTIONS. 

See  Criminal  Law.  <S=»778-826:  Trial,  <g=>205- 
260. 

INSURANCE. 

V.   THE  CONTRACT  IN  GENERAI.. 
(A)  Natare,  Requisites,  and  Validity. 

<&»I4S(8)  (N.Y .Sop.)  Reforming  policy  to 
state  real  age  of  insured  not  precluded  by  stat- 
ute forbidding  suit  on  misrepresentations  in  ap- 
plication not  attached  to  policy. — ^^letropolitan 
Life  Ins.  Co.  v.  Trilling,  898. 

(B)  Con*trnction  and  Operation. 
<g=>l46(3)    (N.Y .Sup.)  Policy  Uberally  ciJnstru- 
ed  in  favor  of  insured.— Gertner  v.  Glens  Falls 
Ins.  Co.,  669. 

<g=>l65  (N.Y.SUP.)  "Additions."  within  a  fire 
policy,  may  be  separate  from  main  building.— 
Gertner  v.  Glens  Falls  Ins.  Co.,  669. 

Building  14  feet  away  held  an  addition,  with- 
in fire  policy. — Id. 

^=s>t79</2  (N.Y.Sup.)  Insured  held  owner  of 
life  policy  for  purposes  of  loan,  though  wife 
was  beneficiary.— Hilton  v.  New  York  Life 
Ins.  Co.,  2. 

Right  to  loan  on  policy  held  with  owner  or 
holder. — ^Id. 

Clause  held  to  protect  company  against  as- 
signment of  life  policy  without  notice.— Id. 

Under  life  policy,  dividends  held  not  to  be 
applied   to   reduce  loan.— Id. 

XI.  ESTOPPEL,  WAIVER,  OR  AGREE- 

MENTS    AFFECTING    RIGHT    TO 
AVOID  OR  FORFEIT  POLICY. 

<&=>388(5)  (N.Y .Sup.)  Liability  insurer,  by  de- 
fending suit  against  insured,  held  estopped  from 
denying  liability.— Utterback-Gleason  Co.  v. 
Standard  Accident  Ins.  Co.  of  Detroit,  Mich.. 
862. 

XII.  RISKS    AND    CAUSES    OF    LOSS. 

(D)   Life  Insurance. 
«=>438  (N.Y .Sup.)  No    liability,    under    policy 
exempting    death    resulting    from    **war,"    for 
drowning    of    insured    when   Lusitania    sank.— 
Vanderbilt  v.  Travelers'  Ins.  Co.,  54. 

Xm.   EXTENT  OF  LOSS  AND  LIA- 
BILITY  OF  INSURER. 
(C)    Guaranty    and    Indemnity    Inanrance. 

<S=>5l4i/2  [New,  vol.  I  lA  Key-No.  Series] 

(N.Y.Sup.)  Liability   insurer    under   duty 
to    defend    against   policy   holder.— New   York 
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Consol.  R.  Co.  ▼.  Massachusetts  Bonding  & 
Insurance  Co.,  243. 

Indemnity  insurer  liable  for  depriving  insured 
of  right  to  judgment  against  codefendant.— Id. 

Casualty  insurer  held  to  strict  rule  of  good 
faith  in  conducting  defense  assumed.— Id. 

Xyi.   RIGHT  TO  PROCEEDS. 

^=>583(2)  (N.Y.Sup.)  Effect  of  facility  of  pay- 
ment clause  in  industrial  life  policy  stated.— 
Tarasowski  v.  Prudential  Ins.  Co.  of  America, 
264. 

Promise  of  industrial  insurer  entitles  wife  to 
proceeds  of  policy  on  husband's  life,  on  which 
she  paid  premiums.— Id. 

XVIII.   ACTIONS   OK   POLICIES. 

^=»655(2)  (N.Y.Sup.)  Amounts  and  circum- 
stances of  policies  proper  evidence  bearing  on 
question  of  fraud.— Ensign  v.  Travelers'  Ins. 
Co.  of  Hartford,  Conn.,  7. 
<gx=»665(5)  (N.Y.Sup.)  Finding  that  insured 
was  accidentally  burned  to  death  sustained  by 
evidence.— Ensign  v.  Travelers*  Ins.  Co.  of 
Hartford,   Conn.,  7. 

€=:»668(3)  (N.Y.Sup.)  Construction  of  unam- 
biguous policy  quesjbion  of  law.— Gertner  v. 
Glens  Falls  Ins.  Co.,  669. 

INTERNATIONAL  LAW. 

<$s>IO  (N.Y.CityCt.)  Republic  of  France  may 
not  be  sued  in  New  York  courts  without  its 
consent. — Kcpublic  of  France  v.  Pittsburgh 
Steel  Export  Co.,  280. 

INTOXICATING  LIQUORS. 

II.   CONSTITUTIONAI.ITY  OF  ACTS 
AND  ORDINANCES. 

<&=>I3  (N.Y.Sup.)  Federal  Prohibition  Act 
takes  precedence  over  state  law  only  where 
eonflicting.—People  v.  Foley,  270. 

XX.   SEARCHES,  SEIZURES,  AND  FOR- 
FEITURES. 

<es9250  (N.Y.Slip.)  Proof  that  bottled  beer 
was  for  sale  does  not  warrant  confiscation  of 
that  in  kegs.— Sisson  v.  134  Cases  of  Ale, 
Lager,  and  Divers  Other  Liquors,  33. 

JUDGES. 

IV.  DISQUAXIFICATION  TO  ACT. 

^=:»42  (N.Y.Sup.)  Surrogate  not  required  to 
file  certificate  of  disqualification  where  inter- 
ested.—In  re  Carter's  Will,  40. 
^=>49(l)  (N.Y.Sup.)  Judge's  belief  crime  was 
committed  not  disqualification.- People  v. 
Brown,  1G5. 

^=s>5l(l)  (N.Y.Sup.)  Surrogate  cannot  be 
compelled  to  file  certificate  of  disqualification.— 
In  re  Carter's  Will.  40. 

€=»53  (N.Y.Sup.)  Objection  to  disqualification 
of  surrogate  waived  by  party  joining  issue. — In 
re  Carter's  Will,  40. 

JUDGMENT. 

See  Execution. 

For  judgments   in   particular   actions   or   pro- 
ceedings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal. 

I.   NATURE  AND  ESSENTIAIiS  IN 
GENERAL. 

C=»I7(8)  (N.Y.Sup.)  Against  executors,  not 
made  parties,  on  death  of  defendant,  not  valid. 
—Skinner  v.  Sullivan,  159. 

(10) 


VL  ON  TBIAZ.  OF  ISSUES. 

.A)    Rendition,   Form,    and   Revnlslte^     tm 
General. 

^=s>l94  (N.Y.Sup.)  Should  dispose  of  counter- 
claim.—Oannone  V.  Lanzissa,  482. 

(C)  Conf ormltT  to  Process,  Pleadiniray 
Proofs,   and  Verdict   or  Findlnv*- 

<$=s>249  (N.Y.Sup.)  May  be  obtained,  after  an- 
swer,  for  breach  of  contract,  without  proving 
alleged  conversion.— Paradiea-CarroU  Co.  ▼.  Ly- 
man, 604. 

IXi   OPENING   OR  VAOATINO. 

®=:»340  (N.Y.Sup.)  Supreme  Court  may  open 
its  judgment  at  any  time  in  furtherance  of  jus- 
tice.—Mack  V.  Hines,  152. 

Supreme  Court  has  control  of  and  may  open 
its  judgment  at  any  time/  in  furtherance  of 
justice.— Id. 

X.  EQUITABLE   RELIEF. 

(B)  Jurisdiction  and  Proceedinflrn* 

^=5>464  (N.Y.Sup.)  Surety  company,  subrogat- 
ed to  judgment  against  city,  neld  entitled  to 
payment  of  city*s  liability  on  the  judgments.— 
City  of  White  Plains  v.  Ellis,  444. 

XI.  OOLIfATERAXi  ATTACK. 
(B)  Oronnds. 

^=^501  (N.Y.Sup.)  Of  court  having  jurisdic- 
tion of  subject-matter  is  binding,  until  reversed 
or  set  aside.— Mulligan  v.  Bond  &  Mortgage 
Guarantee   Co.,  42^, 

Xni.   MERGER  AND  BAR  OF  OATJ8E8 
OF  ACTION  AND  DEFENSES. 

(C)  Fer«on»  Who  may  Take  AdT-antn^re  ot 
•  tlie  Bar. 

^s>630  (N.Y.Sap.)  City  not  liable  for  nuisance 
treated  by  landowner,  who  was  held  not  liable. 
— Betor  v.  City  of  Albany,  44. 

UV.   CONCLUSIVENESS   OF   ADJUDI- 
CATION. 

(B)  Persons  Conclnded, 

^s»684  (N.Y.Mun.Ct.)  In  summary  proceeding 
by  tenant  against  subtenants  held  not  binding 
on  landlord  in  action  against  tenant.— McKeefry 
V.  O'Hara,  700. 

(C)  Mattem  Conclnded. 

€=5>721  (N.Y.Sup.)  Against  individual  defend- 
ant and  city  held  to  adjudicate  that  each  par- 
ticipated in  the  maintenance  of  a  nuisance- 
City  of  White  Plains  v.  Ellis,  444. 
^s»744  (N.Y.Sup.)  Overruling  defense  of  evic* 
tion  in  previous  action  held  not  res  judicata.— 
Steinberg  v.  Baron,  811. 

XXI.   ACTIONS  ON  JUDGMENTS. 

(D)  Forefgrn   Jndsrn&ents. 

(S=»929  (N.Y.Sup.)  Action  on  assigned  foreign 
judgment  does  not  lie,  where  personal  service 
is  not  had.— Carroll  v.  Curran,  G03. 

JUDICIAL  POWER. 

See  Constitutional  Law,  C=>70. 

JURISDICTION. 

See  Criminal  Law,  «ss>93~100. 
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JURY. 


H.  BIGHT  TO  TBIAIi  BT  JITBT. 

^==>I3(6)  (N.Y.Sup.)  Defendant  has  right  to 
jury  trial  of  legal  counterclaim  in  equitable 
suit.— Maag  v.  Maag  Gear  CJo.,  630.  .  , 
C=»28(4)  TN.Y.Sup.)  Right  to  jury  trial  can  be 
waived  by  oral  consents—Alfred  University  v. 
Frace.  216. 

<e=»28(6)  (N.Y.Sup.)  Bight  to  jury  tnal  waiv- 
ed by  treating  case  as  an  equitable  one.— Alfred 
University  v.  Frace,  216. 

Noticing  case  for  trial  by  court  does  not  de- 
prive defendants  of  right  to  jury  trial.— Id. 

VI.  IMPAHBIJNO  FOB  TBIAI<  AND 
OATH. 


iS;=>l50  (N.Y.Sup.)  Will 
right  to  drawing  of  new 
ject.— In  re  Hall's  Will, 


contestant      waived 
ury  by  failure  to  ob- 


LANDLORD  AND  TENANT. 

H.  I«EASES  AND   AGBBEMENTS   IN 
GBNEBAIi. 

(A)  Reanliiites   and  Validity. 

^=s>25(l)  (N.Y.Co.Ct.)  Lease  held  "subscrib- 
ed" in  compliance  with  statute.— Herubin  v. 
Malackowski,  829. 

^1=926  (N.Y.Co.Ct.)  Lease  not  recorded  for 
want  or  acknowledgment  held'  valid.— Herubin 
V.  Malackowski,  829. 

.    (B)  Coii«triietfon  and  Operation. 

^=»49(3)  (N.Y.Sup.)  Lease  provision  for  add- 
ing to  rent  money  paid  by  reason  of  tenant's 
breach  of  covenants  held  to  include  attorney's 
fees  in  suit  to  enjoin  breach.— Cuyler  Realty 
Co.  V.  Teneo  Co.,  791. 

Reimbursement  for  attorney's  fees  in  suit  to 
enjoin  breach  of  covenants  held  not  barred  by 
stipulation  in  judgment  that  it  should  not  car- 
ry costs.— Id. 

ni.   XiANDLOBD'S   TITLB   AND  BB. 
THBBSION. 

(D)   Kfltoppel  of  Tenant. 

«s>63(3)  (N.Y.Mun.Ct.)  Tenant  cannot  ac- 
quire title  antagonistic  to  landlord  without 
prior  surrender.— McKeefry  v.  O'Hara,  700. 

XV.  TEBMS   FOB  TEABS. 

(B)   Aimlffnment*    Snbletttnff,    and    Mort- 


^s»79(4)  (N.Y.Mun.Ct.)  Assignment  of  lease 
as  security  held  superior  to  subsequent  lease  by 
assignor.— McKeefry  v.  O'Hara,  700. 

Tenants  of  assignee  of  unexpired  term  held 
not  entitled  to  possession  longer  than  term  un- 
der subsequent  lease  from  assignor  for  longer 
period.— Id. 

(C)  ESxtenslons,  Rene-waU.  and  Options  to 
Pnrcl&aae  or  Sell. 

^=s>86(l)  (N.Y.Sup.)  Agreement  to  execute 
written  option  to  extend  lease,  if  tenant  makes 
alterations  enforceable.— Stone  v.  434  Broad- 
way Realty  rornoration,  116. 
^==>90(4)  (N.Y.Sup.)  Leaving  furniture  on 
premises  during  winter,  attor  occupancy  of 
summer  home,  held  not  a  holding  over.— Orville 
Realty  Co.  v.  Warnick,  641. 
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Vn.  PBEMISES,  AND  ENJOYMENT 
AND   USE  THEBEOF. 


(B)  Possession,  Enjo^menty  and  Use. 

<@=»I44  (N.Y-Sup.)  Evidence  held  to  show 
damages  to  new  tenant  by  holding  over.— Segal 
v.  Bingnam  Engra?ing  Co.,  584. 

(D)  Repairs,  laanraneof  and  Improve- 
ments* 

^=>I50(5)  (N.Y.Sup.)  No  recovery  from  rent- 
ing agent  by  carpenter,  who  treated  transaction 
as  one  between  himself  and  tenant— Wirsing  v. 
Steinmetz,  607. 

€=9f52(4)  (N.Y.8up.)  Tenant  held  liable  for 
expense  of  constructing  fire  escapes. — Federal 
Estates  Corporation  v.  Lucca  Restaurant  Co., 
679. 

^=5>I58  (N.Y.Sup.)  Covenant  to  decorate  ceas- 
ed on  lessor's  breach  requiring  lessee  to  do  it. 
—810  West  End  Ave.,  Inc.,  v.  Frankel,  564. 

(E3)  Injuries  from  Dansrerons  or  Defective 
Condition. 

<S=:3 165(  I )  (N.Y.SUP.)'  Lessor  not  liable  to  ten- 
ant's servant  for  injuries  from  defect  existing 
when  lease  was  renewed. — Yousden  v.  United 
Cities  Realty  Corporation,  763. 

Vm.  BENT  AND   ADVANCES. 

(A)    RlflTlita    and    Liabilities. 

€=s>205  (N.Y.SUP.)  Rent  payable  to  landlord, 
and  assignment  transfers  mere  chose  in  action. 
—810  West  End  Ave.,  Inc.,  v.  Frankel,  654. 

Statute  as  to  assignment  of  rent  construed. 
-Id- 

(B)  Actions. 

^=^218  (N.Y.Sup.)  Statute  as  to  oppressive 
rent  not  applicable  to  pre-existing  leases.— 
Paterno  Investing  Corporation  v.  Katz,  129. 
<&=9223(6)  (N.Y.Sup.)  Damages  for  breach  of 
covenant  cannot  be  set  off  against  landlord's 
grantee's  daim  for  rent— ^0  West  End  Ave., 
Inc.,  V.  Frankel,  654. 

IX.   BE-ENTBT    AND    BEOOVEBT    Ol- 
POSSESSION  BT  I.ANDI1OBD. 

<S=»278y2  [Now,  vol.  1 1 A  Key-No.  Series] 

(N.Y.Sup.)  Summary     proceeding     held 
"pending,"    notwithstanding    granting    of   final 
order  and  stay  of  issuance  of  warrant.--People 
ex  rel.  Wasserman  v.   Fagan,  308. 
<g=»278t/2  LNow,  vol.  1 1 A  Key-No.  Series] 

(N.Y.Sup.)  Allegation  held  not  sufficient 
to  entitle  landlord  to  bring  ejectment.— Aulam 
Co.  V.  Stearns,  616. 

Landlord  could  not  bring  summary  proceed- 
ings against  holdover  undertenants,  without 
brmging  itself  within  statute.— Id. 

Landlord  held  entitled  to  bring  summary  pro- 
ceeding;   against    undertenants.— Id. 
^=»278i/2  LNow,  vol.  1 1 A  Key-No.  Series] 

(N.Y.Sup.)  New    York    City    Municipal 
Court  cannot  vacate  warrant  already  issued  in 
summary  proceeding.— People  ex  rel.  Halperin 
V.  Strabl,  710. 
(@=>278y2  [New,  vol.  1 1 A  Key-No.  Series] 

(N.Y.Sup.)  Summary  proceeding  for 
possession  held  not  'Spending"  under  statute  so 
that  clerk  may  be  compelled  to  issue  warrant. — 
People  ex  rel.  H.  D.  H.  Realty  Corporation  v. 
Murphy,  868. 

(^=9280  (N.Y.Sup.)  Landlord^  with  adequate 
remedy  by  summary  proceedmg,  not  entitled  to 
mandatory  injunction.— Aulam  Co.  v.  Steams, 
51(5. 

<@=»295  (N.Y.Sup.)  Statute  prohibiting  issu- 
ance of  warrant  under  certain  conditions  held 
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not  interference  with  vested  right.— People  ex 
rel.  Wasserman  v.  Fagan,  308. 
(S!=>296{\)    (N.Y.Sup.)   Landlord    held    entitled 
to   bring   summary   proceeding   against   under- 
tenants.—Aulam  Co.  V.  Stearns,  516. 
^=»296(1)    (N.Y.SiJp.)  Nonpayment  of  overdue 
rent  assigned  to  grantee  of  premises  not  ba- 
sis   of    summary    proceeding.— 810  -West    End 
Ave.,  Inc.,  v.  Frankel,  554. 
^=»3M    (N.Y.Sup.)  Matters  which   could  have 
been  litigated  concluded  in  suit  to  restrain  ex- 
ecution of  warrant.— Vanderlofsky  v.  Herman, 
304. 

Warrant  of  dispossession  can  be  enjoined  for 
facts,  subsequent  to  judgment,  entitling  occu- 
pant to  possession.- Id, 

LEASL 

See  Landlord  and  Tenant. 

LEGISLATIVE  POWER. 

See  Gonstitational  Law,'  «=»56-63. 

LIBEL  AND  SLANDER. 

I.   WORDS   AKD    ACTS   ACTIONABLE, 
AHD  LLABILITT  THEREFOB. 

<g=>7(l)  (N.Y.Sup.)  The  word  "crook"  not 
slanderous  per  se,  as  imputing  cringe. — ViUemin 
v.  Brown,  570. 

IV.   ACTIONS. 

(A)   Rlffltt  of  Action  and  Defem»eii. 

^=»68  (N.Y.Sup.)  Complaint  for  words  not  de- 
famatory may  be  read  as  in  action  on  the  case. 
— Husted  V.  A.  P.  Husted  Co.,  844. 

(B)   Partlea,    Preliminary    Proceeftlnarii, 
and  Pleadlnsr. 

^=s>99  (N.Y.Sup.)  Defendant,  charged  with  ut- 
terance of  words,  may  ask  bill  of  particulars, 
where  special  damages  pleaded. — ^Ilusted  v.  A. 
P.  trusted  Co.,  844. 

(D)   Damaisre«. 

^=:>II4  (N.Y.Sup.)  Substantial  damages  against 
newspaper  for  gross  libel  under  aggravating 
circumstances  proper.— Bishop  v.  New  York. 
Times  Co.,  378. 

LIENS. 

See  Mechanics*  Liens. 


LIFE  ESTATES. 

^z^S  (N.Y.Sup.)  Possession  by  grantee  of  life 
tenant  not  adverse  to  remainderman  during  life 
of  grantor.— Livingston  v.  New  York,  O.  &  W. 
Ry.   Co.,  665. 

^=»2I  (N.Y.Sur.)  Legatee  of  money  for  life 
without  right  to  principaL—In  re  Recke's  Es- 
tate, 278. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

I.   STATUTES  OF  LIMITATION. 

(A)  Nature,  Validity,  and   Conatrnctlon   in 
General. 

^=^14  (N.Y.Sup.)  Parties  may  agree  on  short- 
er limitation.— Greeuhill  v.  Delano,  017. 

(18) 


II.   OOMFUTATIOK    OF     PEBIOD 
LIMITATION. 


OF 


(B)    Perforn 


Aoe    of    Conditfom,    Dea 
and   Notice. 


<@»66(I0)  (N.Y.Sup.)  Demand  before  action 
for  moneys  collected  by  agent  from  insurer  held 
not  necessary. — Gilchrist  Transp.  CJo.  v.  Worth- 
ington  &  Sill,  81. 

(F)  Ignorance,  Mlatake,  Trumtj  Fr«nd,  aJid 
Concealment   of  Canse   off  Action. 

€=>IOO(I2)  (N.Y.SUP.)  Accounting  by  execu- 
tor held  not  to  put  plain tiif  on  inquiry  as  to 
ownership  of  stock.— Gaines  v.  Huyler,  145. 

V.  PLEADING,  EVIDENCE,  TRIAI., 
AND   REVIEW. 

^=»I95(5)    (N.Y.Sup.)  Burden  of  proving  time 

of  discovering  fraua  rests  on  plaintiff. — Gaines 

V.  Huyler,  145. 

(S;=»197(2)   (N.Y.Sup.)  Evidence    hel4t    not    to 

show  plaintiflTs  ignorance  of  fraud. — Gaines  v. 

Huyler,  145. 

<&=>  199(1)     ((J.Y.Sup.)     Reasonableness         of 

agreed  limitation  is  question  of  law. — GreenhHI 

v.  Delano,  617. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

^=»20  (N.Y.Sup.)  Plaintiff  may  cancel  lis  pen- 
dens without  costs,  unless  substantial  rights 
have  intervened.— Nosrep  Corporation  v.  (Jlin- 
ton  Securities  Corporation,  771. 

Special  Term  could  vacate  ex  parte  order  for 
cancellation  of  lis  pendens.— Id. 

Defendant  need  not  answer,  to  lift  lis  pen- 
dens.—Id. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

l/  NATURE   AND    COMMENCEHENT 
OF   PROSECUTION. 

<@=»I2  (N.Y.Sup.)  Ijunacy  proceeding  basis  for 
action.— Reade  v.  Halpin,  438. 

II.   WANT  OF   PROBABUB  CAUSE. 

^=»24(2)  (N.Y.Sup.)  Want  of  probable  cause 
not  shown  by  acquittal.— Benner  v.  Walsh,  340. 

V.   ACTIONS. 

<$=»49  (N.Y.Sup.)  Complaint  held  not  to  show 
probable  cause  for  lunacy  proceeding. — Beade 
V.  Halpin,  438. 

MANDAMUS. 

I.  NATURE  AND  GROUNDS  IK  GEN- 
ERAL. 

^=»3(7)  (N.Y.Sup.)  Ordinary  remedies  at  lav 
for  nonperformance  of  obligation  to  farniah  wa- 
ter supply  inadequate. — Baker  v.  New  York  In- 
terurhan  Water  Co.,  833. 

^=s>3(9)  (N.Y.Sup.)  Ordinary  remedies  in  eq- 
uity for  nonperformance  of  obligation  to  fur- 
nish water  supply  inadequate. — Baker  v.  New 
York  Inttruroan  Water  (Jo.,  S33. 
^=s>\5  (N.Y.Sup.)  Question  of  cost  of  installa- 
tion of  new  w^ater  mains,  etc.,  immaterial.— 
Baker   v.   New    York   Interurban    Water    Co., 

€=>23(l)  (N.Y.$up.)  Private  consumer  may 
enforce  contract  requiring  installation  of  new 
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mains.— Baker  v.  New  York  Intenirban  Water 
Co.,  833. 


n.   SUBJECTS  AND  F0BPOSE8  OF 
RELIEF. 

(B)    Act*   and   Prooeedlnar*    of  Pubic   Offi- 
cers and    Boards   and   Mnnieipaliticn* 

^==»7I  (N.Y.Sup.)  Exercise  of  ministerial  pow- 
er will  not  be  coerced.— People  ex  rel.  Bloy  v. 
Walker.  879. 

^=»72  (N.Y.Sup.)  Exercise  of  discretionary 
power  will  not  be  coerced.— People  ex  rel.  Bloy 
V.  Walker,  879. 

€=^90  (N.Y.Sup.)  Board  of  trustees  of  village 
required  to  hear  petition  for  sidewalk,  but  not 
to  decide  in  particular  way.— People  ex  rel. 
Bloy  V.  Walker,  879. 

in.  JURISDICTION.      PROCEEDINGS, 
AND  REUEF. 

^=»t80  (N.Y.Sup.)  Contention  '  that  news 
stands  on  sidewalks  were  a  public  convenience 
did  not  raise  a  question  of  fact.— People  ex  reL 
Hofeller  v.  Buck,  210. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

^ss>\0  (N.Y.Sap.}  Marriage  between  niece' and 
uncle  of  the  half  blood  is  not  void.— Audley  v. 
Audley,  38. 

<d=>37  (N.Y.Sup.)  Marriage  between  relatives 
void,  though  no  objection  made  for  16  years.— 
Audley  v.  Audley,  38. 

^=»58(7)  (N.Y.Sup.)  Concealment  of  insanity 
in  family  history  held  fraud  warranting  annul- 
ment.—Smith  V.  Smith,  134. 

Persons  engaged  to  marry  should  infprm  each 
other  of  facts  material  to  their  marrmge.— Id. 
€==>60(l)  (N.Y.Sup.)  No  annulment  for  insan- 
ity, except  on  suit  of  the  insane  person,  after 
restoration  to  sanity. — Smith  v.  Smith,  134. 

MASTER  AND  SERVANT. 

I.  THE  REI.ATION. 
(B)  Statutory  Reipulatlon. 

^=^161/2.  Owing  to  the  great  increase  of  matter 
heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=» 
number  sections  346^20,  at  the  end  of  this 
topic,  where  the  matter  in  this  and  future  index- 
digests  will   be   found.  • 

(C)  Termination    and    DIacharae. 

<8ss>30(4)  (N.Y.CItyCt.)  Discharge  for  mis- 
conduct justified.— Yokel  v.  New  York  Tribune 
Corporation,  822. 

(Ss»30(5)  (N.Y.CItyCt.)  Discharge  for  diso- 
bedience justified.— Yokel  v.  New  York  Tribune 
Corporation,  822. 

Discharge  for  disobedience  tending  to  cause 
injury  justified.- Td. 

<©=>30(7)  (N.Y.CItyCt.)  Discharge  for  breach 
waived,  and  subse(iuent  misconduct  lawful. — 
Yokel  V.  New  York  Tribune  Corporation,  822. 
^s»43  (N.Y.Sap.)  Employment  by  corporation 
jury  question.— Singerman  v.  Commercial  Out- 
fitting Co.,  881. 

n.    SERVICES    AND    COMPENSATION. 
(B)   'Waarea    and    Other    Remuneration. 

^s>70(2)  (N.Y.Sup.)  Salesman,  leaving  serv- 
ice, entitled  to  commissions  on  subsequent  ship- 
ments.—McCaskey  V.  Cumberland  Glass  Mfg. 
Co.,  300. 


^=s>70(3)  (N.Y.Sup.)  Employing  partners  not 
justified  in  deductirg  salaries  to  themselves 
from  profits,— Hoeland  v.  Lange,  885. 
<S=s>74  (N.Y.Sup.)  Compensation  is  payable 
presently,  when  tune  not  fixed.— Wood  v.  Dock 
&  MiU  Co.,  225. 

€=>74  (N.T.Sup.)  Salesman  not  entitled  to  re- 
cover commissions  on .  theory  of  anticipatory 
breach  of  contract.— McCaskey  v.  Cumberland 
Glass  Mfg.  Co..  360. 

^=:»80(10)  (N.Y.Sup.)  Evidence  insufiicient  to 
show  employee's  knowledge  of  charging  of  sal- 
aries of  employing  partners  against  profits 
measuring  his  compensation.— Hoeland  v. 
Lange,  886. 

in.   MASTER'S    LIABILITT    FOR    IN- 
JURIES  TO  SERVANT. 

CA)  Nature  and  Extent  in  General. 

^=»87'/2.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we  have 
made  a  new  subdivision,  consisting  of  ^=3  num- 
ber sections  346-420.  at  the  end  of  this  topic, 
where  the  matter  in  this  and  future  index-di- 
gests will,  be  found. 

<8=»88(l)  (N.Y.Sup.)  Assessor,  injured  while 
riding  in  automobile  owned  by  ci^,  held  not 
servant  or  officer  of  city.— Carroll  v.  City  of 
Yonkers,  847. 

(H)  Actions. 
^=s>^503^.  Owing  to  the  great  increase  of  mat- 
ter heretofore  classified  to  this  section,  we 
have  made  a  new  subdivision,  consisting  of  ^s» 
number  sections  346-420,  at  the  end  of  tiiis 
topic,  where  the  matter  in  this  and  future  in- 
dex-digests will  be  found. 

<Ss=>258(8)  (N.Y.Sup.)  Complaint  for  injury  to 
employ^  under  16  while  operating  saw  insuffi- 
cient to  charge  violation  of  Labor  Law.— Boyle 
V.  A.  C.  Cheney  Piano  Action  Co.,  374. 

rV.  IflABIIiITIES    FOR   INJURIES   TO 

THIRD  PERSONS. 

(A)  Acts  or  Omissions  of  Servant. 

<@=»302(6)  (N.Y.Sup.)  Negligent  chauffeur  held 
not  in  employer's  service. — ^Perlmutter  v. 
Byrne,  580. 

(C)   Actions. 

<&=>330(l)  (N.Y.Sup.)  Chauffeur  presumed  to 
be  on  master's  business. — Perlmutter  v.  Byrne, 
580. 

€==>330(3)  (N.Y.Sup.)  Evidence  held  to  over- 
come presumption  that  automobile  owner  was 
in  control  at  time  of  collision.— Audubon  Taxi- 
cab  Co.  V.  Marlin- Rockwell  Corporation,  485. 

VI.  WORKMEN'S    COMPENSATION 
ACTS. 

(A)   Nature  and  G'rounds  of  Master's  Lia- 
bility. 

€^347  (N.Y.Sttp.)  Classification  of  employ- 
ments as  hazardous  by  Compensation  Law  ex- 
ercise of  police  power. — Clark  v.  Voorhees,  888. 
<S=:>348  (i^.Y.Ct.CI.)  Workmen's  Compensation 
Law  for  benefit  of  employer  and  employ^. — 
Callanan  v.  State,  688. 

(S=»35l  (N.Y.Sup.)  Remedy  under  Compensa- 
tion Law  exclusive. — Boyle  v.  A.  C.  Cheney  Pi» 
ano  Action  Co.,  374. 

^=s>36f  (N.Y.Sup.)  News  stand  salesman  pro- 
tected by  Workmen's  Compensation  Act;  "haz- 
ardous employment." — ^Krinsicy  v.  Ward  &  Gow, 
443. 

€==>36l  (N.Y.Sup.)  Compensation  not  allowa- 
ble against  city  as  special  employer  of  driver 
injured   while  returning  team  to  general  em- 

(10) 

Digitized  by  VjOU^lt: 


Master  and  Serrant 


184  NEW  YORK  8UPFLBMENT 


plover's     barn;      "hazardous     enyployment.*'-— 

Mackey  v.  City  of  New  York,  495. 

^=^36 1    (N.Y.Sup.)  Clerical    and    professional 

employees  held  not  **workmen  or  operatives," 

within  Compensation  Law.— Clark  v.  Voorhees, 

888. 

Wholesale  produce  commission  merchant, 
i^dth  more  than  four  workmen  or  operatives, 
held  subject  to  Com];ien8ation  Law;  "em- 
ployee.**—Id. 

Clerical  and  professional  employees  held 
"workmen  or  operatives,"  within  Compensation 
Law.— Id. 

^ps>366  (N.Y.Sup.)  Compensation  law  affords 
exclusive  remedy  for  injuries  to  minor  unlaw- 
fi^lly  employed  without  certificate  required  by 
Labor  Law.— Boyle  y.  A.  C.  Cheney  Piano  Ac- 
tion Co.,  374. 

<S=s>367  (N.Y.Sup.)  One  cutting  poles  with  own 
team  and  helper  held  an  "independent  contrac- 
tor," not  an  "employ^,"  within  Compensation 
Law.— Roach  V.  Hibbard  &  Gifford,  418. 
^=s>367  (N.Y.Sup.)  Engine  repairer,  paid  on 
hour  basis,  held  an  "employ^.-'  within  Compen- 
sation Law,  and  not  an  "mdependent  contrac- 
tor."—Peck  V.  Tassell  &  Fairbanks,  426. 
€::»37l  (N.Y.)  Injury  "arising  out  Of  and  in 
course  of  employment"  within  Compensation 
Law  defined.— Leonbruno  v.  Champlain  Silk 
Mills,  229  N.  Y.  470,  128  N.  E.  711. 
^=»37i  (N.Y.Sup.)  Injury  to  fruit  store  em- 
ploy 6  Tield  not  incidental  to  employer's  princi- 
pal business  within  Compensation  Act.— Wood 
V.  Papaw,  686. 

^=:»373  (N.Y.)  Injury  by  coemploy6  engaged 
in  horseplay  held  one  "arising  out  of  and  in  the 
course  of  employment"  within  compensation 
law.— Leonbruno  v.  Champlain  Silk  Aiills,  229 
N.  Y.  470,  128  N.  B.  711. 

^=s»373  (N.Y3up.)  Blister  permitting  infec- 
tion of  hand  held  accidental  injury,  within  Com- 
pensation Law.— Scoville  v.  Tolhurst  Mach. 
Works,  608. 

€=;9375(2)  (N.Y.Sup.)  Injury  while  riding  on 
pass  on  way  to  work  held  within  Compensation 
Law.— TaUon  v.  Interborough  Rapid  Transit 
Co.,  588. 

<&=5>375(2)  (N.Y.Sup.)  Injury  while  gohog  for 
cup  of  coffee  held  one  "arising  out  of  and  in 
course  of  employment,"  within  Compensation 
Law.— Clark  v.  Voorhees,  888. 
4$s=>382  (N.Y.Sup.)  Compensation  claimant's 
settlement  with  wrongdoer  held  not  to  affect 
claim  against  employer  except  as  to  amount. — 
Solomone  v.  Degnon  Contracting  Co.,  735. 

Dependents*  claim  for  compensation  for 
death  not  defeated  by  employee's  settlement 
with  wrongdoer. — ^Id. 

Amount  received  from  wrongdoer  by  em- 
ployee in  lifetime  not  chargeable  against  de- 
pendents, within  Compensation  Act.— Id. 


(D)  Compensation. 

<@=s>386(4)  (N.Y.Sup.)  Lump  sum  compensa- 
tion award  to  widow,  with  daughter,  for  pur- 
chase of  farm,  not  within  power  of  Industrial 
Commission. — Lauritzen  v.  Terry  &  Tench  Co., 
683. 

<@=»388  (N.Y.Sup.)  Parent,  supporting  family 
by  own  resources,  not  "dependent"  on  son, 
within  Compensation  Law\— Schedzick  y.  Vol- 
ney  Paper  Co..  424. 

<©=)388  (N.Y .Sup.)  Dependents*  cause  of  ac- 
tion against  wrongdoer  under  Compensation 
Act  independent,  and  not  derived  from  rights 
of  employee. — Solomone  v.  Degnon  Contracting 
Co.,  735. 

<3=>389  (N.Y.Sup.)  Amount       received       from 
wrongdoer  by  employee  in  lifetime  not  chargea- 
(20) 


ble  asAinst  dependents,  within  Compensation 
Act.— Solomone  v.  Degnon  Contracting  Co^  735u 

(C)  Proceed Inara. 

^=»403  (N.Y.Sup.)  Compensation  claimant  has 
burden  of  proof.— Gale  v.  Munro,  413. 
(S:=9403  (N.Y .Sup.)  Compensation  claimant  has 
burden  of  estabbshing  continuance  of  disability. 
— Chimora  v.  International  Ice  Cream  Co.,  500. 
^=5>404  (N.Y.Sup.)  Deposition  !n  compensation 
case  must  conform  to  Code.— Eretza  ▼•  Ft. 
Montgomery  Iron  Works,  789. 
^s>4Cf5(l)  (N.Y.Sup.)  Compensation  award 
field  not  sustained  by  testimony  based  on  hear- 
say statements. — Brown  v.  Downey-Snell  Log- 
ging Co.,  417. 

<&:=»405(4)  (N.Y .Sup.)  Compensation  award 
for  death  from  tuberculosis,  resulting  from  in- 
jury, held  warranted.— Van  (xordon  v.  Hires 
Condensed  Milk  Co.,  402. 

^=s>405(4)  (N.Y3up.)  Multigraphing  machine 
operator's  injury  not  shown  to  have  arisen  out 
ox  employment  under  Compensation  Law. — Gale 
v.  Munro,  413. 

^s»405(4)    (N.Y.Sup.)    Compensation      award 
for  deafness  from  testing  dictagraphs  held  not 
sustained    by    evidence.— Ferst   ▼.    Dictagri^h 
Products  Corporation,  422. 
(®::s>405(4)   (N.Y.SHp.)  Unsupported^      hearsay 
evidence    insufficient    to    establish^  injury    in 
course    of   employment,    within    Compensation 
Law.— McHale  v.  Sheffield  Farms  Co.,  576. 
<S=s>405(4)  (N.Y.Sup.)  Evidence    held    not    to 
show  fatal  injury  by  fall  in  course  of  employ- 
ment, within  Compensation  Law. — ^Michelov  v. 
Century  Metal  Spinning  &  Stamping  Co.,  615. 
^=»405(4)   (N.Y .Sup.)  Evidence   as   to   injury, 
within   Compensation  Law,  held  insufficient,— 
Hager  v.  Griffin  Mfg.  Co.,  750. 
<$=:»405(4)   (N.Y.Sup.)  Evidence    held    not    to 
sustain  compensation  award  for  injury  causing 
hernia. — Gentelong  y.  American  Hide  &  Leatu- 
er  Co.,  808. 

<S;=9405(5)  (N.Y.Sup.)  Dependency,  within 
Compensation  Law,  must  be  proved  by  legal 
evidence.— Vassilakis  v.  Fairfax  Hotel  Co.,  774. 

Evidence  insufficient  to  establish  dependency 
and  relationship  of  alien  daixnants  under  Com- 
pensation Law. — Id. 

<$=s>405(5)  (N.Y.Sup.)  Dependency,  within 
Compensation  Law,  must  be  proved  by  compe- 
tent evidence.— Eretza  v.  Ft.  Montgomery  Iron 
Works,  789. 

Evidence  insufficient  to  show  dependency  of 
alien  father,  within  Compensation  Law.— Id. 
<S=:=>405(6)    ^N.Y.Sup.)  Evidence    held    not    to 
prove  continuance  of  disability. — Chimora  v.  In- 
ternntionnl  Ire  Cream  Co.,  BOO. 
^3>4I6  (N.Y .Sup.)  Misnomer  of  deceased  em- 
ployee in  compensation  award  requires  correc- 
tion.—Vassilakis  V.  Fairfax  Hotel  CJo.,  774. 
«=»4I7(7)    (N.Y.Sup.)   Findings  of  fact  in  com- 
pensation case  final.— Peck  v.  Tassell  &  Fair- 
banks 426 

^4r7(7)'(N.Y.Sup.)  Finding  on  confficting 
evidence  in  compensation  case  conclusive. — 
Klein  y.  George  W.  Stiles  Const.  Co.,  598. 

MECHANICS'  LIENS. 

VII.  ENFORCEMENT. 

<@=s>263(8)  (N.Y.Sup.)  Sublienors  should  be 
made  parties  to  chiei  building  contractor's  ac- 
tion against  owner.— Morgan  v.  Sagamore  De- 
velopment Co.,  311. 

(@=:»264(l)  (N.Y.Sup.)  Owner,  sued  by  con- 
tractor, held  entitled  to  interplead  subcontrac- 
tors and  lienors.— Morgan  v.  Sagamore  Devel- 
opment Co.f  311. 
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See  Infants. 

MONEY  RECEIVED. 

^=»I7(2)  (N.Y.Sup.)  Answer  alle^ng  disposi- 
tion of  the  money  received  keld  to  state  a  de- 
fense.—OreenhiU  V.  Delano,  621. 

MONOPOLIES. 

I.  VAIJDITT  AND  EFTECT  OP 
GRAKTS. 

^=»4  (N.Y.Sup.)  City  can  prohibit  removal  of 
garbage,  except  by  licensee  or  contractor.— 
Eddy  v.  City  of  Buffalo,  51. 


MORTGAGES. 


IV.   RIGHTS  AND  UABIUTIES  OF 
PARTIES. 

^s>20l  (N.Y.Sup.)  Mortgagee  under  no  affirm- 
ative obligation  to  comply  with  fire  policy.— 
Whiting  v.  Lane,  793. 

V.  ASSIGNMENT   OF  MORTGAGE    OR 

DEBT. 

^=5>265  (N.Y^Hp.)  Complaint  by  alleged  ovm- 
ers  of  mortgage  held  insufficient  to  show  title 
in  plaintiffs.— Vander  Veer  v.  M.  L.  Improve- 
ment Corporation,  52S. 

VI.  TRANSFER  OF  PROPERTY  MORT- 

GAGED   OR   OF   EQUITY   OF 
REDEMPTION. 

<d=>278  (N.Y.Sup.)  Grantee  of  property  sub- 
ject to  mortgage  cannot  dispute  validity.-^ 
Schein  v.  Erasmus  Realty  Co.,  840. 

X.  FORECLOSURE  BT  ACTION. 

(O)   Injnmctioii  and  Reeeiver. 

^=>470  (N.Y.Sup.)  Receivership  does  not  af- 
fect title.— Burtaine  v.  Barr,  796. 
^s»47\  (N.Y.Sup.)  Temporary  receiver,  ap- 
pointed in  receivership  action,  cannot  oust  ten- 
ants under  existing  leases. — Burtaine  v.  Barr, 
796. 

(I)    Jndflrment    or    Decree    and   Execution. 

^==>489  (N.Y.Sup.)  Though  fire  policy  be  con- 
sidered collateral  security,  mortgagee  can  en« 
force  full  payment— Whiting  v.  Lane,  793. 
«=»497<f)  (N.Y3up.)  Equitable  interest  bar- 
red by  foreclosure  action.— Schein  y.  Erasmus 
Realty  Co.,  840. 

rJ)  Sale. 

^=»533  (N.Y.Sup.)  Purchaser  at  foreclosure 
obtained  only  title  of  mortgagors.— Schein  y. 
Erasmus  Realty  Co.,  840. 

MUNICIPAL  CORPORATIONS. 

See  Street  Railroads;  Towns. 

H.   GOVERNMENTAL  POWERS  AND 
FUNCTIONS   IN   GENERAL. 

^=:>60  (N.Y.Sup.)  Common  council  has  none  of 
the  inherent  powers  of  the  Lregislature.— In  re 
Investigation  of  Contracts  of  City  of  Albany 
and  Its  Officials,  518. 

HI.   LEGISLATIVE  CONTROL  OP  MU- 
NICIPAL  ACTS,   RIGHTS,   AND 
LIABILITIES. 

^=»69  (N.Y.Sup.)  Source  of  authority  of  coun- 
cil to   mvestigate    municipal   affairs    stated.— 


tV.   PROCEEDINGS  OF  COUNCIL  OR 
OTHER  GOVERNING  BODY. 

(A)  MeeMnffa,   Rules,   and  Prooeedlava  la 

I  General. 

^=991  <N.T.8upk)  Motives  or  desires  not  in- 
quired into  on  question  of  right  of  committee 
of  council  to  subpoena  witnesses. — In  re  Inves- 
tigation of  Contracts  of  City  of  Albany  and  Its 
Officials.  518. 

Council  committee  vested  with  power  to  com- 
pel attendance  of  witnesses  from  departments. 
— Id. 

Statute  compelling  attendance  of  witnesses 
before  committee  of  council  to  be  strictly  con- 
strued.—Id. 

Subpoena  must  be  issued  by  council,  and  not 
by  committee  appointed. — ^Id. 

Subpoena  for  witnesses  in  investigation  by 
council  must  be  signed  by  president  of  coun- 
ca.-Id. 

General  City  Law  held  to  supply  concurrent 
remedy  for  summoning  witnesses  before  com- 
mittee of  council.— Id. 

Justice  or  judge  authorized  to  issue  subpoena 
duces  tecum  only  to  city  officers  in  proceeding 
before  council  committee.— Id. 

Inherent  power  of  court  not  possessed  in 
subpoensing  witnesses  for  council  committee. 
-Id. 

Council  committee  cannot  require  corpora- 
tion having  contract  with  it  to  submit  to  an 
examination  of  its  books  and  papers.— Id. 

General  statutes  to  be  pursued  in  punishing 
witness  for  nonattendance  at  council  commit- 
tee investigation.— Id. 

IX.   PUBLIC  IMPROVEMENTS. 
(Cy)  Contracts. 

€=9346  (N.Y.Sup.)  Bond  of  public  contractor, 
conditioned  on  paying  for  material  and  services, 
enforceable.— Merchants*  Nat.  Bank  of  Wor- 
cester V.  Long,  34. 

^==^353  (N.Y.Sup.)  Assignment  by  contractor 
must  be  filed.— Merchants'  Nat.  Bank  of  Wor- 
cester V.  Long,  34. 

•S=»373(l)  (N.Y.Sup.)  Item  for  removing  ma- 
terials had  not  allowable  on  subcontractor's 
claim  against  contractor. — New  Jersey  Terra 
Cotta  Co.  V.  City  of  New  York,  816. 

Provisions  of  subcontract  h^ld  not  to  limit 
amount  of  subcontractor's  liens. — Id. 
€=»373(3)  (N.Y.SUP.)  NoHce  of  lien  held  in- 
sufficient as  to  time  when  payment  became  due. 
—New  Jersey  Terra  Cotta  Co.  v.  City  of  New 
York,  316. 

When  recital  in  notice  of  lien  as  to  date 
when  payment  becomes  due  is  substantial  com- 
pliance with  statute  stated.— Id. 

Not  necessary  that  notices  of  lien  state  that 
no  material  was  manufactured. — Id. 

Second  notice  of  lien  daim  held  invalid,  with- 
out affecting  first  notice.— Id. 
(&s>373(4)  (N.Y.Sup.)  Unbonded  liens  of  sub- 
contractors held  to  attach  to  fund  certified  to 
be  due.— New  Jersey  Terra  Cotta  Co.  v.  City 
of  New  York,  316. 

<g=»373(6)  (N.Y.Sup.)  Lien  of  subcontractor 
held  discharged  by  lapse  of  time  under  the 
statute.— New  Jersey  Terra  Cotta  Co.  v.  City 
of  New  York,  316. 

(B)  Aaaeiianienta  for  Benefits,  and  Special 

Taxes. 

€=>450(i)  (N.Y.Sup.)  Legislature  may  estab- 
lish tax  district  of  property  benefited  by  im- 


(21) 
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provement— Valley  Farms  Co.  of  Yonkers  v. 
City  of  Yonkers,  300. 

Legislature   may   create   tax   district  to  pay 
for  improvements  previously  made. — Id. 
<Ss»450(4)    (N.Y.Sup.)  Owner   not    entitled    to 
bearing   as   to   creation  of  district,  but  as  to 
apportionment  of  taxes.— Valley  Farms  Co.  of 
Yonkers   v.   City  of  Yonkers,  300. 
<$=:»465  (N.Y.Sup.)  Legislature  may  determine 
basis    of    assessment.— Valley    Farms    Co.    of 
Yonkers  v.  City  of  Yonkers,  300. 
^=:>49l    (N.Y.Sup.)  Owners  of  land  in  tax  dis- 
trict held  entitled  to  be  heard  as  to  apportion- 
ment of  tax.— Valley  Farms  Co.  of  Yonkers  v. 
City  of  Yonkers,  300. 

XI.   USE  AND  REGUIiATION  OF  PUB- 
LIC  PLACES,   PROPERTY, 
AND   WORKS. 

(A)  Streeta  and  Other  Pabllc  Waya. 

(e=»680,  681(5)  (N.Y.Sup.)  Granting  francbise 
to  electric  company  performance  of  legislative 
act.— New  York  Cent.  R.  Co.  v.  Middleport  Gas 
&  Electric  Light  Co..  221. 

€=>693  (N.Y.Sup.)  News  stands  on  sidewalks 
unlawful  encroacnment.— People  ex  rel.  Hofeller 
v.  Back,  210. 

<@=5706(5)  (N.Y.Sup.)  Finding  that  bus,  collid- 
inj?  with  child,  turned  into  street  on  wrong  side, 
unjustified.— Meltzer  v.  Barrett,  241. 
^=»706(7)  (N.Y.Sup.)  Boy  crossing  corner  not 
negligent  as  matter  of  law  in  depending  on  au- 
tomobiles sounding  warning.— Perlmutter  v. 
Byrne,  580. 

XII.  TORTS. 

(C)  Defects  or  Obntmetlons  In  Streetn  and 
Other  Public   "Wayn, 

®==>8I9(6)  (N.Y.Sup.)  Evidence  held  to  prove 
notice  to  village  of  accumulation  of  ice  on  side- 
walk.—Washburn  V.  Village  of  SchuylerviUe, 
472. 

<gs»82l(20)  (N.Y.Sup.)  Negligence  of  pedes- 
trian, who  fell  on  icy  sidewalk,  held  for  jury.— 
Washburn  v.  Village  of  Schuylerville,  472. 

(E)   Condition  or  Use  of  Pabllc  Bnlldinsra 
and  Otber  Property. 

<@=>852  (N.Y.Sup.)  City  owed  no  duty  of  ac- 
tive inspection  of  automobile  in  favor  of  asses- 
sor soliciting  ride.— Carroll  v.  City  of- Yonkers, 

847. 

NAVIGABLE  WATERS. 

iSec   Canals. 

II.   LANDS  UNDER  WATER. 

^=>37(4)  (N.Y.Sup.)  Grant  bounded  by  sea 
gives  title  only  to  high -water  mark.— Nevins  v. 
Friedauer,  894. 

m.   RIPARIAN   AND   lilTTORAIi 
RIGHTS. 

^3:939(2)  (N.Y.Sup.)  Rights  of  riparian  own- 
er stated.— Nevins  v.  Friedauer,  894. 
€=>39(3)  (N.Y.Sup.)  Rijrhts  of  riparian  own- 
er to  access.— Nevins  v.  Friedauer,  894. 
<&»43(4)  (N.Y.Sup.)  Riparian  owner  of  up- 
land held  entitled  to  enjoin  erection  of  build- 
ings on  land  formed  by  filling  and  accretion.— 
Nevins  v.  Friedauer,  894. 

<S=>44(2)  (N.Y.Sup.)  Land  filled  in  by  city  on 
its  land  under  water  without  consent  of  up- 
land owner  regarded  as  accretion  to  upland.— 
Nevins  v.  Friedauer,  894. 

^=>44(3)  (N.Y.Sup.)  Rights  of  riparian  owner 
to  accretions.— N<^vin8  v.  Friedauer,  894. 

Title  to  land  filled  in  without  consent  of  up- 
land owner  held  to  go  to  upland  owner.— Id. 
(22) 


NEGLIGENCE. 

See  Master  and  Servant,  «=s>88-330;  Municipal 
Corporations,   ^=»819-852. 

I.  ACTS  OR  OBilSSIONS  CONSTITUT- 
ING  NEGLIGENCE. 
(A)   Personal   Conduct  in   Qeneml. 

®==>2  (N.Y.Sup.)  Duties  imposed  by  law  stated. 
—Miller  v.  International  Harvester  Co.  of  New 
Jersey,  91.  .     ,  ,  , 

Seller  of  tractor  liable  for  injuries  to  buyer  s 
employ 4.— Id.  ,  ^.  , 

<©=»2  (N.Y.Sup.)  Violation  of  duty  essential 
element.— Carroll  v.  City  of  Yonkers,  84 1. 

n.   PROXIMATE   CAUSE   OF  INJURY. 

(S=s>59  (N.Y.Sup.)  Unforeseen  injury  not  ac- 
tionable.—Gainer  V.  Hines,  768. 

IV.   ACTIONS. 

(A)   RtKbt  of  Action,  PnrtleH,  Prcllmlnnrr 
Proceedlnffn,  and  Pleadlnsr. 

(@=s>liO  (N.Y.Sup.)  Pleading  contract  for  sale 
of  machine  injuring  buyer's  employ^  fceW  prop- 
er.—Miller  V.  International  Harvester  Co.  of 
New  Jersey,  91. 

(C)  Trial,  Jndgrment,  and  Rcvlei?r. 

<8=»I39(7)  (N.Y.Sup.)  Instruction  on  duty  of 
general  contractor  to  inclose  shafts  with  bar- 
rier erroneous.— Korfanta  v,  Vanderbilt  Avenue 
Realty  Co.,  503. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL 

See  Criminal  Law,  «=»957. 

H.    GROUNDS. 
(A)  Brrors  and  Irreirularltles  In  General. 
(g=;:>25  (N.Y.Sup.)  Granted    in    furtherance    of 
justice  after  statute  declared  unconstitutional. 
-Mack  V.  Hines,  152. 

(F)  Verdict  or  Findlnfcs  Contrary  to  I^aw 
or  Bvldence. 

<&=968  (N.Y.CIty  Ct.)  Where  verdict  is  contra- 
ry to  evidence,  new  trial  should  be  granted. — 
Yokel  V.  New  York  Tribune  Corporation,  822. 
(S=»69  (N.Y.CIty  Ct.)  Jury  judges  of  credibility 
of  witnesses.— Yokel  v.  New  York  Tribune  Cor- 
poration, 822.  ^  .  ^.  * 
<g=>72  (N.Y.CIty  Ct.)  Jury  judges  of  weight  of 
evidence.— Yokel  v.  New  York  Tribune  Corpo- 
ration, 822. 

<@=>77(l)  (N.Y.CIty  Ct.)  Verdict  should  not  be 
disturbed,  unless  rendered  by  mistake,  etc.— 
Yokel  v.  New  York  Tribune  Corporation,  822. 

(H)   Ifcwly  Dlacovercd  K^ldence. 

<g=»l08(4)  (N.Y.Sup.)  Refusal  to  grant  for 
newly  discovered  evidence,  when  error.— Mc- 
Manus  v.  Van  Duzer,  420. 

III.   PROCEEDINGS    TO    PROCURE 
NEW  TRIAL. 

<g=>l43(l)  (N.Y.Sur.)  Affidavits  of  jurors  in- 
admissible to  impeach  their  verdict.— In  re 
Smith,  696. 

<©==>{ 43  (4)  (N.Y.Sur.)  Affidavits  of  jurors  aft- 
er their  tUscharge  to  show  misapprehension  af- 
fecting their  verdict  held  inadmissible.— In  re 
Smith,  696. 
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PARTNERSHIP. 

I.    THE  RELATION. 
^  (A)  Creation  and  Reanlatten^ 

NOTE$. 

Sec  Bills  and  Notes. 


NONSUIT. 

See  Dismissal  and  Nonsuit. 


NOTICE. 

^=>I0  (N.Y.Sup.)  Must  be  personally  served.— 
Skinner  v.  SuUivan,  159. 

NOVATION. 

^=:»5  (N.Y.Sup.)  Agreement  for  adjournment 
of  cIoBine  title  not  a  novation.— 328  East 
Twenty-Sixth  St.  Realty  Co.  v.  Kahn,  95. 

OBLIGATION  OF  CONTRACTS. 

See  €k>n8titutional  Law,  €=»152. 

OFFICERS. 

See  Judges;  Receivers. 

I.   APPOINTMENT,      QUAUFICATION, 
AND   TENURE. 

(G)   BHarlblllty  and  daaltlloatlon. 

^=»I9  (N.Y.Sttp.)  Preference  to  those  reach- 
ing eligible  list  before  or  during  service  in 
World  War  is  valid.— Barthelmess  r.  Cukor, 
133 

PARENT  AND  CHILD. 

See  Infants. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 

to  parties,  see  Appeal. 
For   parties   to  particular  proceedings   or  in- 
struments, see  also  the  various  specific  top- 
ics. 

I.  PLAINTIFFS. 
(A)   Peraonn  liriio  may    or  must    Sae. 

^ss>\    (N.Y.Sup.)  Difference    between    "capac- 
ity to  sue"  and  "cause  of  action"  stated.— Mul- 
ligan V.  Bond  &  Mortgage  Guarantee  *Co.,  429. 
"Incapacity  to  sue"  defined. — Id. 

V.   DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

^=s>76(7)  (N.Y.Sup.)  Objection  that  trustee 
cannot  recover  because  of  not  having  given 
bond  goes  to  the  cause  of  action.— Mulligan  v. 
Bond  &  Mortgage  Guarantee  Co.,  429. 
^s»95(l)  (N.Y.Sup.)  On  sustaining  demurrer 
for  misjoinder  of  plaintiffs,  leave  wiU  be  given 
to  amend.— Village  of  Warsaw  v.  Pavilion  Nat- 
ural Gas  Co.,  327. 

^=995(7)  (N.Y.Sup.)  Court  mny  grant  motion 
to  amend  summons  and  proceedings  by  striking 
out  misjoined  parties. — Village  of  Warsaw  v. 
Pavilion  Natural  Gas  Co.,  327. 

PARTITION. 

II.   ACTIONS   FOR   PARTITION. 
(A)  Rlsrht  of  Action  and  Defenaea. 

^=>30  (N.Y.Sup.)  Special  order  of  court  re- 
quired to  partition  only  portion  of  land  held  in 
common.— lich man  v.  Lehman,  113. 
^^33  (N.Y.Sup.)  Incompetency  of  one  of  the 
defendants  no  defense.- Lehman  v.  Lehman, 
113. 


<9=s>l7  (N.Y.Sup.)  Intention  controls  in  de- 
termining existence  of  partnership  inter  se.— 
Pierce  v.  Feno,  851. 


(O)  BSTldenoo* 

€s»53  (N.Y.Sup.)  Evidence  held  to  show  part- 
nership inter  se. — Pierce  v.  Feno,  851. 

III.  MUTUAL   RIGHTS,  DUTIES,   AND 
LIABILITIES   OF  PARTNERS. 
(A)   Flrnt  Property  and  Bnalneaa. 

^=:>83  (N.Y.Sup.)  Drawing  account  of  part- 
ners not  "salary."— Hoeland  v.  Lainge,  885. 

Vn.   DISSOLUTION,    SETTLEMENT, 
AND   ACOOUNTINO. 

(A)  Canaea  of.  Diaaolntlon. 

^=»258i/2  (N.Y.Sup.)  Dissolution  must  be  by 
actual  agreement  or  notice  of  election.— Pierce 
V.  Feno,  851. 

PAYMENT. 

See  Subrogation. 

PERPETUITIES. 

(S=»6(4)  (N.Y.Sup.)  Testamentary  trust  held 
not  void  for  failure  to  provide  for  disposal  of 
corpus  on  death  of  one  of  the  beneficiaries.— 
Epstein  v.  Werbelovsky,  330. 
^=»6(10)  (N.Y.Sup.)  Trust  held  not  to  sus- 
pend the  power  of  alienation.— Epstein  v.  Wer- 
belovsky, 330. 

<©=>9(7)  (N.Y.Sup.)  Trust  providing  for  illegal 
accumulations  of  income  not  illegal,  except  as 
to  accumulation  beyond  beneficiary's  minority. 
—Epstein  v.  Werbelovsky,  330. 

PHYSICIANS  AND  SURGEONS. 

<@=s»l8(8)  (N.Y.Sttp.)  Evidence  held  not  to 
sustain  recovery  against  dentist  for  malprac- 
tice.—Saas  V.  Hindmarsh,  467. 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal. 

1.   FORM  AND  ALLEGATIONS  IN 
GENERAL. 

<8=»l  (N.Y.Sup.)  "Pleadings"  are  steps  prelim- 
inary to  judgment.— Heubschman  v.  Kugelman, 
48. 

€»8(2)  (N.Y.Sup.)  Allegation  that  gas  com- 
pany's rates  were  unreasonable  and  unjust  held 
a  pleadable  conclusion  of  fact. — ^Morrell  v. 
Brooklyn  Borough  Gas  Co.,  651. 
C=>8(6)  (N.Y.Sup.)  Allegation  that  tax  was 
not  paid  as  required  by  law  a  conclusion. — 
SmyUi  V.  Pure  Ice  Co.  of  Williamsburg,  305. 
<S=s>8(ll)  (N.Y.Sup.)  Allegation  as  to  owner- 
ship of  bond  and  mortgage  held  mere  conclu- 
sion of  law. — Vander  Veer  v.  M.  L,  Improve- 
ment Corporation,  528. 

€=>34(2)  (N.Y.Sup.)  General  allegations  not 
considered,  where  specific  allegations  are  in- 
sufficient.—Vander  Veer  v.  M.  L.  Improvement 
Corporation,  528. 

^=»36(5)  (N.Y.Sup.)  Failure  to  answer  admit- 
ted defendant's  alleged  attempt  to  exact  from 
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plaintiff  an  unreasonable  charge.—Morrell  y. 
Brooklyn  Borough  Gas  Co.,  651. 

ni,   PliEA  OR  ANSWER,  CROSd-COM« 

PLAINT,   AND.  AFFIDAVIT 

OF   DEFENSE. 

(C)  TrtL-verneu  or  benlala  and  Admlsinlonft. 

^s>125  (N.Y.Sup.)  Denial  of  conclusions  are 
insufficient.-<International  Banking  Corporation 

V.  Morcott  Co..  747. 

«S=>  129(1)  (N.Y.Sup.)  Allegations  not  denied 
are  admitted.— International  Banking  Corpora- 
tion V.  Morcott  Co.,  747. 

V.   DEMURRER   OR   EXCEPTION. 

<SX=»  193(7)   (N.Y.Sup.)  No    demurrer    Ues    to 
prayer  for  relief.— Sommer  v.  Ehrgott,  802. 
^=»I94(I)  (N.Y.Sup.)  Omission  to  state  partic- 
ular exception  in  bill  of  lading  relied  on  not 
ground  for  demurrer. — Greenhill  v.  Delano,  617. 
^=»2I4(I)   (N.Y.Sup.)  Demurrer  admits  state- 
ments   of    complaint.— Miller    v.    International 
Harvester  CJo.  of  New  Jersey,  91. 
€=»2I4(3)    (N.Y.Sup.)  Allegation  of  complaint 
is  admitted  by  a  demurrer. — Morrell  v.  Brook- 
lyn Borough  Gas  Co.,  651. 
<@=5>2I4(5)    (N.Y.Sup.)  Allegation  that  tax  was 
not  paid  as  required  by  law  a  conclusion,  not 
admitted  by  demurrer. — Smyth  v.  Pure  Ice  Co. 
of  Williamsburg,  305. 

^=s>225(  I )  (N.Y.Sup.)  Amendment  as  of  course 
not  proper  after  sustaining  of  demurrer.— 
Huebshman  v.  Kugelman,  447. 

VI.  AMENDED  AND   SUPPUBMENTAIi 
PI.EADINGS  AND   REPUBADER. 

€s»23l  (N.Y.Sup.)  Defendant  held  without 
right,  after  demurrer  sustained,  to  amend  as  of 
course.- Heubschman  v.  Kugelman,  48. 
<®=»237(6)  (N.Y.Sup.)  Amendment  to  conform 
to  proofs  improper,  where  nature  and  extent 
not  fixed.— Jacobson  y.  J.  T.  Robinson  &  Son, 
883. 

IX.  BILL   OF   PARTICtTLARS   AND 

COPY  OF  ACCOUNT. 

^=9318(2)  (N.Y.SupO  Defendant  setting  up 
contract  in  counterclaim  held  entitled  to  bill  of 
particulars  as  to  contract  set  up  in  reply; 
"claim."— James  T.  White  &  Co.  v.  Manowitz, 
Miller  &  Lowe,  411. 

^=»327  (N.Y.Sup.)  Bill  of  particulars  does  not 
enlarge  pleading. — A.  O.  Andersen  Trading  Co. 
V.  Brody,  383. 

<SX=»327  (N.Y.Sup.)  Bill  of  particulars  is  part 
of  pleading,  and  matter  specified  therein  is 
pleaded,  when  complaint  justifies  bill.— Gainer 
V.  Hines,  7()8. 

X.  FILING,  SERVICE.  AND  IVITH- 

DRAWAL. 

^s>338  (N.Y.Sup.)  Answer  raising  no  issue 
need  not  be  accepted. — International  Banking 
Corporation  v.  Morcott  Co.,  747. 

XI.   MOTIONS. 

(S;=:»350(3)  (N.Y.Sup.)  Allegations  not  extend- 
ed by  affidavit  or  evidence  on  motion  for  judg- 
inont.— A.  O.  Andersen  Trading  Co.  v.  Brody, 
383. 

Bill  of  particulars  construed  with  pleading  on 
motion  for  judgment.— Id. 

<S==»350(3)    (N.Y.Sup.)   Defendant's  motion  for 
judgment  on  the  pleadings  admits  facts  in  com- 
plaint.—Mulligan  v.  Bond  &  Mortgage  Guaran- 
tee Co.,  429. 
(24) 


€=s>350(3)  (N.Y.Sup.)  No  authority  for  nse  of 
affidavits  on  motion  for  judgment  on  pleadings. 
— Reade  v.  Halpin,  438. 

^=s>3d0(3)  (N.Y.Supw)  dtipulation  regarding 
construction  of  reply  may  be  considered  in  de- 
termining motion  for  judgment  on  pleadings.— 
Porter  v.  Lehigh  Valley  R.  Co.,  870. 
<@=:»367(5)  (NlY.Sup.)  Omission  to  state  par- 
ticular exception  in  bill  of  lading  relied  on  not 
ground  for  demurrer,  remedy  being  motion  to 
make  definite.— Greenhill  v.  Delano,  617. 

XIII.  DEFECTS    AND    OBJECTIONS, 
WAIVER.  AND  AIDER  BT  VER- 
DICT OR  JUDGBCENT. 

^=»4M  (N.Y.Sup.)  Propriety  of  counterclaim 
not  raised  by  motion  for  jury  trial  on  issues  of 
counterclaims.— Maag  y.  Maag  Gear  Co.,  630. 

PLEDGES. 

^=>25  (N.Y.Sup.)  Pledgee,  by  permitting  sale 
and  shipment,  loses  lien,  and  cannot  stop  good^ 
in  transitu.— Hunter  v.  Payne,  433. 

POWERS. 

n.   CONSTRUCTION  AND  EXECITTION. 

<&=»3I  (N.Y.Sup.)  Power  of  appointment  by 
will  exercised  before  power  was  created.— 
Title  Guarantee  &.  Trust  Co.  ▼.  Ebaugh,  3oL 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Actions. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  d^ient;  Brokers;  Factors. 

I.  THE   REI<ATION. 
(B)  Termination. 

<&3933  (N.Y.Sup.)  Principal  may  revoke  simple 
agency,  subject  to  liability  for  damages. — ^Kerr 
S.  S.  Co.  V.  Kerr  Nav.  Corporation,  ^6. 

n.   MUTUAI<  RIGHTS,  DUTIES,  AND 

LIABIUTIES. 

(A)   Uxecntlon  of  Aarenejr. 

^s^6S  (N.Y.Sup.)  Agent  not  accountable  for 
failure  to  perform  illegal  acts.- Hunter  v. 
Payne,  433. 

III.   RIGHTS  AND  I.IABII.mES  AS  TO 
THIRD  PERSONS. 
(A)   Powers  of  Asrent. 

<S=>I0I(1)  (N.Y.Sup.)  Employ^  not  authorized 
to  modify  contract  as  to  delivery  of  goods.— 
W.  J.  Crouch  Co.  v.  Farrell,  564. 
<&=:»  103(7)  (N.Y.Sup.)  Possession  alone  does 
not  authorize  sale.— Stanton  v.  Hawley,  415. 
(©=» H 6 ( I )  (N.Y.Sup.)  Undisclosed  limitations 
of  authority  inoperative.— Cohen  v.  American 
Hy.  Express  Co.,  601. 

«S=»I24(2)  (N.Y.Sup.)  Employ^  AeW  not  to  have 
authority  as  a  matter  of  law  to  vary  employer's 
contract.— W.  J.  Crouch  Co.  v.  FarreU,  564. 
<@=»I37(I)  (N.Y.Snp.)  Principal  held  not  es- 
topped from  denying  authority  of  agent  to  makf 
sale.— Stanton  v.  Hawley,  415. 
<g=>l37(l)  (N.Y.Sup.)  Buyer  not  estopped  to 
deny  authority  of  its  agent  to  modify  contract. 
W.  J.  Crouch  Co.  v.  Farrell,  564. 


Digitized  by  VaOU^lt: 


INDEX-DIOBST 
For  rm»9h  In  Dcc.IHc.  *  Am.Dlv.  Key-No.Serles  &  Indexes  see  tame  topic  and  KBT-MUMBSB 


Sales 


(B)  Undisclosed  Affencr* 

^=>I43(4)  (N.Y.Sup.)  Undiclosed  principal  en- 
titled to  benefits  of  provision  in  transportation 
contract  with  agent.— Greenhill  v.  Delano,  617. 

(C)  Vnautl&orlsed  and  TVronflrfnl  Acta. 

<@=»l60i/2.  (N.Yi.Sup.)  Agent  known  to  be  act- 
ing for  nimself,  or  to  have  adverse  interest, 
cannot  bind  principal.— Stanton  v.  Hawley,  415. 

PRINCIPAL  AND  SURETY. 

See  Indemnity. 

PROHIBITION. 

I.   KATXTRE  AND  GROUNDS. 

^=»l  (N.Y.Sup.)  Writ  commands  person  not  to 
do  something  which  he  is  about  to  do.— People 
ex  rel.  Halperin  v.  Strahl,  710. 
^=>5(l)  (N.Y.)  Court  of  Appeals  will  not  an. 
ticipate  erroneous  rulings  by  Peacemakers* 
Court.— People  ex  rel.  Mulkin^  v.  Jimerson, 
229  N.  Y.  438,  128  N.  B.  593. 
<@=:95(3)  (N.Y.Sup.)  Granted  to  prevent  jus- 
tice from  granting  motion  to  vacate  warrant  in 
summary  proceeding. — ^People  ex  rel.  Halperin 
V.  Strahl,  710. 

<@=»IO(t)  (N.Y .Sup.)  Only  issued  against  tri- 
bunal without  jurisdiction. — People  ex  rel.  New- 
ton V.  Special  Term,  Part  1,  Supreme  Court, 
New  York  County,  193. 

PROMISSORY  NOTES/ 

See  Bills  and  Notes. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ®=?>346-591. 

PUBLIC    SERVICE    CORPORATIONS. 

See     Carriers;     Electricity;    Gas;    Railroads; 
Street  Railroads. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

RAILROADS. 

See  Street  Railroads. 

L   CONTBOI.  AND  R£G17IiATION  IN 
GEKERAI.. 

€=>5  (N.Y.Siip.)   Subject   to   Legislature's    re- 
served   powers.— New   York    Cent.    R.    Co.    v. 
Middleport  Gas  &  Klectric  Tiight  Co.,  221. 
<g==>5i/2  [New,  vol.  6A  Key-No.  Series] 

(N.Y.Sup.}  Status  of  soldier,  injured 
while  transported  on  road  under  federal  con- 
trol, held  that  of  passenger.— Gainer  v.  Hinea, 
708. 

V.   RIGHT  OF  WAY  AND  OTHER  IN- 
TERESTS  IN  liAND. 

«=»75(5)  (N.Y.Sup.^  Lawful  occupation  of 
street  presumed  from  construction  under  per- 
mit and  long  use. — Jamestown,  W.  &  N.  W.  R 
Co.  V.  City  of  Jamestown,  545. 
<SX=>77  (N.Y.8up.)  Cannot  complain  of  use  by 
electric  company  of  highway  crossing  tracks.— 
New  York  Cent.  R.  Co.  v.  Middleport  Gas  A 
Electric  Light  Co.,  221. 

<@=»79  (N.Y.Sup.)  City  council's  record  as  to 
granting  of  permit  to  occupy  street  must  be 
overcome  by  proof. — Jamestown,  W.  &  N.  W. 
R.  Co.  V.  City  of  Jamestown,  545. 


VI.   CONSTRUCTION,    MAINTENANCS, 
AND  EQUIPMENT. 

®=»96  (N.Y.8up.)  No  legal  highway  over  rail- 
road lands,  effected  where  no  sufficient  notice 
given.— In  re  Overhciser  Road  in  Town  of  Han- 
over,  483. 

REAL  ACTIONS. 

See  Ejectment;  Partition. 


RECEIVERS. 

AIXOWANCE    AND    PAYMENT 
CLAIMS.      ' 


or 


^=»I63  (N.Y.Sup.)  Parties  to  accounting  en- 
titled to  notice  of  motion  to  recover  fund. — 
Martin  v.  Morse,  441. 

RECORDS. 

See  Appeal,  «=s>494r-714. 

RELIGIOUS  SOCIETIES. 

^=»3l(2)  (N.Y.Sttr.)  Incorporated  boards  au- 
thorized to  enforce  payment  of  note. — In  re 
Conger's  EaUte,  74. 

REPLEVIN. 

VI.   TRIAIi,  JXFDGMENT.  ENFORCE- 
MENT OF  JUDGICENT,  AND 
REVIEW. 

^9 1 06  (N.Y.Sup.)  Money  judgment  for  plain- 
tiflF  only  on  defendant's  inability  to  put  plain- 
tiff in  possession.— Burman  v.  Michaels,  474. 

,    ^    ^.        REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal;  Certiorari. 

REVIVAL 

See  Abatement  and  Revival,  €=»71~75. 

RIOT. 

<@=s>l  (N.Y.Sup.)  No  degrees  of  offense.— Peo- 
ple V.  Brown,  165. 

<g=>2  (N.Y.Sup.)  No   justification   for   riot   by 
strikers   that   authorities   ignored   offenses   by 
others.— People  v.  Brown.  105. 
^=>6  (N.Y.Sup.)  Evidence  sufficient  to  show  a 
riot.— People   v.   Brown,   165. 

Finding  of  participation  in  riot  sustained  by 
evidence,— Id, 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  ^=s>3d-44. 


See  Highways. 


ROADS. 


SALES. 

See  Vendor  and  Purchaser. 

« 

I.   REQXnSITES  AND  VALIDITY  OF 
CONTRACT. 

^=s>l(4)  (N.Y.Sup.)  Mere  indefiniteness  as  to 
amount  of  goods  does  not  render  contract  in- 
v^id.— Phillips-Jones  Co.  v.  Rciling  &  Schoen, 
887. 
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n.   CONSTBITCTIOlf     OF     CONTRACT. 

€=>55  (N.Y.Sup.)  Contract  of  sale  held  to  be 
treated  as  Virginia  one,  governed  by  common- 
law  rules.— Bernhardt  Lumber  Co.  -v.  Metzloff, 
289 

<S;==>8I(2)  (N.Y.Sup.)  Delivery  must  be  made 
within  reasonable  time.— Phillips -Jones  Co.  v. 
Keiling  &  Schoen,  387. 

<@=>85(2)  (N.Y.Sup.)  No  benefit  to  seller  from 
reservation  in  buyer's  letter  head.— Bemha/rdt 
Lumber  Co.  y.  Metzloff,  289. 
<©=»85(2)  (N.Y.Sup.)  Contract  held  condition- 
ed on  defendant's  ability  to  perform.— Roy 
Realty  Co.  v.  B.  Altman  &  Co.,  458. 
(@=»85(2)  (N.Y.Sttp.)  Contract  exempting  sell- 
ers from  liability  for  nondelivery  htld  not  to 
permit  arbitrary  refusal  to  deliver. — Sparks  v. 
B.  Brown,  Inc.,  557. 

«=»85(3)  (N.Y.Sup.)  Inspection  to  be  at  des- 
tination, in  absence  of  contrary  agreement.— A, 
O.  Andersen  Trading  Co.  v.  Brody,  383. 

III.  MODIFICATION    OR    RESCISSIOlf 

OF  CONTRACT. 

(B)  Rescission  by  Seller. 

(@==>98  (N.Y.Sup.)  Refusal  to  receive  install- 
ment held  not  breach. — David  Schwartz  Co.  v. 
Brander  &  Curry,  639. 

Demand  for  goods  after  time  for  delivery  did 
not  release  seller. — Id. 

€=»107  (N.Y.Sup.)  By  notification  as  to  due 
date  seller  waived  requirement  of  payment,  and 
could  not  put  buyer  in  default  without  reasou- 
able  notice.— Helfant  v.  Manhattan  Paper  Co., 
611. 

(C)  Rescission  by  Bayer. 

<g=5>l33  (N.Y.Sup.)  Buyer,  who  refused  to  ac- 
cept return  of  goods,  cannot  be  /made  bailee. — 
Kronish  v.  Simon  Ginsburg  &  Bro.,  583. 

IV.  PERFORMANCE    OF   CONTRACT. 
(C)  Delivery  and  Acceptance  of  Goods. 

^=»I72  (N.Y.Sup.)  Seller  not  excused  by  hap- 
pening of  contingencies  not  contracted  against. 
—Bernhardt  Lumber  Co.  v.  Metzloff,  289. 
^=:»I82(I)  (N.Y.Sup.)  Dismissal  of  complaint 
for  nondelivery  at  end  of  plaintiff's  case  held 
error.— David  Schwartz  Co.  v.  Brander  &  Cur- 
ry, 639. 

(D)  Payment  of  Price. 

^=s>l88  (N.Y.Sup.)  Buyers  not  entitled  to  dis- 
count, notwithstanding  their  deduction  thereof. 
-J.  Wolkind  &  Co.  v.  B.  &  W.  Cloak  &  Suit 
Co.,  460. 

<S=s>190  (N.Y.Sup.)  Buver  entitled  to  treat 
Keller's  debt  as  equivalent  to  cash  payment. — 
Hunter  v.  Payne,  433. 

^=»I95  (N.Y.Sup.)  Buyer  justified  in  with- 
holding payments  as  protection  against  threat- 
ened defaiUt. — Bernhardt  Lumber  Co.  v.  Metz- 
loff, 2S9. 

<S=>I96  (N.Y.Sup.)  Buyer's  defaults  in  paying 
for  installments,  not  relied  on,  did  not  justify 
rescission,  where  refusal  to  proceed  was  based 
on  other  grounds.— Bernhardt  Lumber  Co.  v. 
Metzloff,  289. 

Shipment,  after. buyer  in  default  on  install- 
ments, a  waiver. — Id. 

<@=>I96  (N.Y.Sup.)  By  notification  as  to  due 
date  seller  waived  requirement  of  payment. — 
Helfant  v.  Manhattan  Paper  Co.,  611. 

VII.  REBCEDIES  OF  SELLER. 

(A)    Stoppage   In   Transltn. 

<S=:»291  (N.Y.Sup.)  Right  of  stoppage  exists 
only  when  buyer  is  insolvent.— Hunter  v.  Payne, 
433. 

(26) 


(B)  Lien. 

<g=»3l3  (N.Y.Sup.)  Delivery  to  carrier  is  de- 
livery to  purchaser,  and  seller  loses  lien.— 
Hunter  v.  Payne,  433. 

(C)   Reeovery  of  tSooda  DellTered  or  Pro- 
ceeds  Tbereof. 

€==>3l6(n  (N.Y.8UD.)  Failure  to  pay  gives 
seller  right  to  retake  or  replevin.— Hunter  v. 
Payne,  433. 

(E3)   Actions  for  Price  or  Value. 

<g=>347(3)  (N.Y.Sup.)  Plaintiff  entitled  to  re- 
cover pro  tanto,  where  there  is  partial  failure 
of  consideration. — S.  &  B.  Knitting  Mills  v.  Sol- 
omon, 591. 

^=»355(4)  (N.Y.Sup.)  Variance  between  sale 
agreement  pleaded  and  that  proved  held-  fatal 
— Smigel  V.  Friedman-Wallach  Co.,  708. 
<S=>359(I)  (N.Y.bup.)  Evidence  insufficient  to 
show  tender  back  of  all  goods  for  which  note 
was  given. — S.  &  B.  Knitting  Mills  v.  Solomon, 
591. 

<S=>359(3)  (N.Y.Sttp.)  Evidence  held  not  to 
prove  buyer's  agreement  to  pay  government 
tax.— J.  Wolkind  &  Co.  v.  R.  &  W.  Cloak  & 
Suit  Co..  460. 

^=>365  (N.Y.Sup.)  Where  only  question  was 
whether  goods  were  accepted  or  rejected,  ver- 
dict allowing  for  defects  in  quality  was  error. — 
Kaplan  Bros.  &  Brondsky  v.  Schwartz,  833. 

Vin.   REMEDIES   OF  BUYER. 

(A)    Recovery   of  Price. 
<@=»396  (N.Y.Sup.)    Complaint  praying  recovery 
of  payment  in  excess  of  merchandise  delivered 
held  insufficient.— Grober  v.  Kent  Ave.  W^reck- 
ing  Co.,  33U. 

(C>    ActlonM    for    Breach    of    Oontrnet. 

b=:=>4ll  (N.Y.Sup.)  Complaint  not  alleging  de- 
fendant's ability  to  perform  insufficient. — Roy 
Realty  Co.  v.  B.  Altman  &  Co.,  458. 
^=:»4I7  »( N.Y.Sup.)  Prima  fade  proof  made  of 
damages  for  failure  to  deliver.— Phillips- Jones 
Co.  v.  Reiling  &  Schoen,  387. 
<$=s»418(12)  (N.Y.Sup.)  Buyer,  who  sustained 
no  actual  loss  beyond  vague  loss  of  profits  by 
failure  to  deliver,  held  entitled  only  to  nominid 
damages.— Bernhardt  Lumber  Co.  y.  Metzloff, 
289. 

SEPARATION. 

See  Husband  and  Wife,  <5=»278,  279. 

SET-OFF  AND  COUNTERCLAIM. 

n.   SUBJECT-MATTER. 

<®=d29(2)  (N.Y.Sup.)  Damages  for  nondelivery 
of  machines  proper  counterclaim  in  suit  for 
stock  in  payment  for  machines. — ^Maag  y.  Maa^ 
Gear  Co.,  630. 

<@==>34(n  (N.Y.Sup.)  Motion  for  leave  to  plead 
counterclaim  unrelated  to  cause  of  action  prop- 
erly denied. — Woolson  Spice  Co.  v.  Columbia 
Trust  Co.,  484. 

«@=>34(l)  (N.Y.CIty  Ct.)  Court  without  juris- 
diction of  counterclaim  based  on  transaction 
distinct  from  case  alleged. — Republic  of  France 
v.  Pittsburgh  Steel  Export  Co.,  280. 
<3rs>46(l)  (N.Y.Sup.)  Individual  claims  of  de- 
fendant against  plaintiff,  seeking  admeasiire- 
mont  of  dower,  held  not  properly  made. — Bon- 
ert  V.  Bonert,  274. 


See  Drains. 


SEWERS. 
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VI.  ACTIONS. 

^»I77  (N.Y.Sup.)  Claime  on  file  when  atatufe 
took  effect  need  not  be  refiled.— Cooper-Snell 
Ck).  V.  State,  149. 

^=>I84  (N.Y.Ct.CI.)  Evidence  on  claim  for  in- 
jury in  sham  battle  held  not  to  show  it  was 
caused  by  state  militia. — Lavenia  v.  State,  108. 
<@=»I84  (N.Y.Ct.CI.)  Statute  authorizing^  Court 
of  Claims  to  hear  claims  of  contractors  con- 
strued.—Callanan  V.  State,  688. 

Premium  for  compensation  insurance  obtained 
by  contractors  under  Workmen's  Compensation 
Law  not  recoverable  from  state. — Id. 
€=>I84  (N.Y.Ct.CI.)  Printed  or  typewritten 
signature  of  notice  of  claim  sufficient.— Hood  v. 
State.  814. 

Signature  to  notice  of  daim  at  end  of  verifi- 
cation held'  sufficient.— Id. 

Claim  against  state  may  be  signed  by  one  of 
two  claimants.— Id. 

Notice  of  claim  sufficient,  where  it  calls  mat- 
ter to  attention  of  state. — Id. 
<$=9l84  (N.Y.Ct.CI.)  Claim  on  account  of  shoot- 
ing into  crowd  by  national  guardsmen,  injuring 
claimant,  held  just  and  equitable.- -Lorich  ▼. 
State,  818. 


SHIPPING. 

I.   REGUIiATION    IN    GENERAL. 

^=>3i/2  [New,  vol.  8A  Key-No.  Series] 

(N.Y.Sup.)  Emergency  Fleet  Corpora- 
tion may  be  sued  in  state  courts. — Ingersoll- 
Rand  Co.  v.  U.  S.  Shipping  Board  Emergency 
Fleet  Corporation,  272. 

VII.   CARRIAGE    OF   GOODS. 

<8=>I45  (N.Y.8ap.)  Provision  that  freight  is 
fully  earned  before  loading  is  valid. — Greenhill 
V.  Delano,  617. 

SLANDER. 

See  libel  and  Slander. 

SPECIFIC  PERFORMANCE. 

I.   NATURE  AND  GROUNDS  OF  REM- 
EDY IN  GENERAL. 

^==>6  (N.Y.Sup.)  Lack  of  mutuality  no  defense, 
after  full  performance.— Stone  v.  434  Broadway 
Realty  Corporation,  116. 

<©=>I6  (N.Y.Sup.)  Relief  may  be  refused,  where 
it  would  work  hardship.— Le veil  &  Weiscni  Real- 
ty Co.  V.  Leggett,  163. 

<@=:=>I7  (N.Y.Sup.)  Not  available  to  assignee, 
who  did  not  assume  obligations.— Schuyler  v. 
Kirk-Brown  Realty  Co.,  95. 
^=»I7  (N.Y.Sup.)  Remedy  not  available  to  as- 
signee, who  did  not  assume  obligations  of  con- 
tract—328  East  Twenty -Sixth  St.  Realty  Co. 
V.  Kahn.  95. 

n.   CONTRACTS    ENFORCEABLE;^ 

<g=s>64  (N.Y.Sup.)  Covenant  of  lease  recmiring 
surrender  may  be  specifically  enforced.— Level! 
&  Weisch  Realty  Co.  v.  Leggett,  163. 

IT.   PROCEEDINGS    AND    RELIEF. 

4:=>I26(3)  (N.Y.Sup.)  Complaint  not  demur- 
rable, though  plaintiff  is  not  entitled  to  specific 
performance.— Schuyler  v.  Kirk-Brown  Realty 
Co.,  95. 

<gs=>l27(l)  (N.Y.SMP.)  Motion  for  mandatory 
injunction  denied,  and  security  for  loss  or  dam- 
age required.— Lcvell  &.  Weisch  Realty  Co.  v. 
Leggett,  163. 

STATES. 

III.  PROPERTY,    CONTRACTS,   AND 
LIABILITIES. 

®=3>II2  (N.Y.Ct.CI.)  Not  liable  for  negligence 
unless  immunity  is  waived.— Lavenia  v.  State, 
108. 

<S=»II2  (N.Y.Ct.CI.)  Not  liable  for  negligence, 
in  absence  of  statute.— Learn  v.  State,  281. 
<©=»N2  (N.Y.Ct.CI.)  Exempt  from  liability  for 
negligence  of  officers  and  employes. — Borden  T. 
State,  285. 

IV.  FISCAL    MANAGEMENT,    PUBLIC 

DEBT.  AND  SECURITIES. 

C=»n9  (N.Y.Ct.CI.)  Allowance  of  claim  as  mor- 
al obligation  held  not  a  gift,  in  contravention  of 
Constitution.— Callanan  v.  State.  688. 

V.  CLAIMS  AGAINST  STATE. 

^=>I75  (N.Y.Ct.CI.)  Amendment  of  claim  after 
trial,  to  include  ground  waived  by  counsel,-  not 
allowed.— Empire    State    Railroad    Corporation 

V.  State,  234. 


STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For   statutes    relating*  to   particular    subjects, 
see  the  various  speci6c  topics. 

VI.   CONSTRUCTION   AND    OPERA- 
TION. 

(A)    General   Ruleitf   of   Gonstriictlon. 

<S=s>18l(l)  (N.Y.Clty  Ct.)  Construed  to  effec- 
tuate intention  of  lawmakers.— Hein  v.  Standard 
Die  &  Tool  Works.  78. 

^==>225  (N.'Y.City  Ct.)  Laws  in  pari  materia 
construed  with  reference  to  each  other.— Hein 
V.  Standard  Die  &  Tool  Works,  78. 

STATUTES  CONSTRUED. 

CONSTITUTION. 

Art.  1,  S  6—128  N.  E.  677,  220  N.  Y.  460. 

Art.  3,  S  10—184  N.  Y.  S.  818. 
Art.  5,  §  0-184  N.  T.  S.  183. 
Art.  6,  §  6-184  N.  T.  S.  103. 
Art.  7,  §  0—184  N.  Y.  S.  720. 
Art.  8  I  1— 1S4  N.  Y.  S.  221. 
Art.  8,  I  0-184  N.  Y.  S.  688. 
Art  12,  §  2-184  N.  Y.  S.  254. 

CODE  OF  CIVIL  PROOEDrRE. 

§  100,  subsec.  1.    Amended  by  Laws  1017,  ch. 

200-184  N.  Y.  S.  802. 
$  264—184  N.  Y.  R.  130,  814. 
§  338-184  N.  Y.  S.  77. 
§  362--184  N.  Y.  S.  715. 
S§  380,  382—184  N.  Y.  S.  81. 

382,  subsec.  5—184  N.  Y.  S.  145. 

432—184  N.  Y.  S.  457. 

432.  subsec.  3-184  N.  Y.  S.  462. 

440—184  N.  y.  S.  056. 

488,  subsec.  4—184  N.  Y.  S.  327. 

501-184  N.  Y.  S.  274.  630. 

531-184  N.  Y.  S.  411. 


Digitized  by 


dSogk 


Statvtet  Constnied 


184  NEW  YORK  SUPPLEMENT 


&5a3-184N.  Y.  S.  335. 

i  542-185  N.  T.  S.  48,  447. 

I  547-184  N.  Y.  S.  429. 

610-184  N.  Y.  S.  367. 

623-184  N.  Y.  S.  338. 

636-184  N.  Y.  S.  558,  845. 

636.  subsec.  2-184  N.  Y.  S.  845. 

723-184  N.  Y.  S.  234,  321. 

724—184  N.  Y.  S.  152. 
f§  755.  760-184  N.  Y.  S.  159. 
I  768-^184  N.  Y.  S.  490. 
I  784—184  N.  Y.  S.  321. 
f  820-184  N.  Y.  S.  311. 
h  854-859-184  N.  Y.  S.  518. 
i|  872,  873—184  N.  Y.  S.  39. 
§§  963,  965-184  N.  Y.  S.  644. 
^  968—184  N.  Y.  S.  630. 

969-184  N.  Y.  S.  644. 
|§  970,  973,  974-184  N.  Y.  S.  630. 

977-184  N.  Y.  S.  315. 

1009—184  N.  Y.  S.  216. 

1021—184  N.  Y.  S.  315. 

1207—184  N.  Y.  S.  604. 

1233-184  N.  Y.  S.  634. 

1241,  subsec.  4—184  N.  Y.  S.  473. 

1317—184  N.  Y.  S.  472. 
§§  1340.  1342—184  N.  Y.  S.  44. 
^  1391—184  N.  Y.  S.  225. 

1531a  added  by  Laws  1920,  ch.  947—184  N. 
Y.  S.  516. 
§  1632-184  N.  Y.  S.  840. 
h  1670,  1674-184  N.  Y.  S.  771. 
fi  1747,  1748-184  N.  Y.  S.  134. 
I  1766-184  N.  Y.  S.  464. 
§  1771-184  N.  Y.  S.  464,  512. 
I  1778—184  N.  Y.  S.  78. 
I  1919—184  N.  Y.  S.  840. 
I  2231-184  N.  Y.  S.  700. 
§  2231,  subsec.  1—184  N.  Y.  S.  516. 
i  2231   (subsec.   la  added  by   Laws  1020,  ch. 

'942) -184  N.  Y.  S.  308,  516,  868. 
§  2231,  subsec,  2-184  N.  Y.  S.  516. 
§  2231,  subsec.  2a.     Amended  by  Laws  1920, 

ch.  945-184  N.  Y.  S.  516. 
§  2233-184  N.  Y.  S.  516. 
I  2234-184  N.  Y.  S.  710. 
If  2235,  2251—184  N.  Y.  S.  516. 
is  2261,  2262-184  N.  Y.  S.  304. 
i  2265-184  N.  Y.  S.  710. 
§  2265,  subsec.  2—184  N.  Y.  S.  304. 
§  2357—184  N.  Y.  S.  330. 
f§  3159,  8165,  3166-184  N.  Y.  S.  78. 
I  3228-184  N.  Y.  S.  481. 

3229-184  N.  Y.  S.  257. 

3236-184  N.  Y.  S.  338. 

3239-184  N.  Y.  S.  505. 

3251—184  N.  Y.  S.  338,  634. 

3333-184  N.  Y.  S.  327. 

3347-184  N.  Y.  S.  78. 

3369-128  N.  E.  677,  229  N.  Y.  400. 

35iK>-184  N.  Y.  S.  277. 

Code  of  Civil  Procedure,  f§  2 '{72-2771.  as 

Amended  and  Renumbered  in  1914 

(Surrogate's  Code), 

§§  2476,  2477—184  N.  Y.  S.  40. 

§  2510-184  N.  Y.  S.  429. 

§  25S8.     Amended  by  Laws  1914,  ch.  443—184 

N.  Y.  S.  277. 
§  2011-184  N.  Y.  S.  185,  399. 
§  2<^J9-18'1  N.  Y.  S.  429. 
§  2(i74— 184  N.  Y.  S.  554. 
§  2<J80-1S4  N.  Y.  S.  232. 
§§  2(;S8,  27;}9-184  N.  Y.  S.  278. 
§  2742—184  N.  Y.  S.  61. 
I  2759-184  N.  Y.  S.  311. 
I  277.0-184  N.  Y.  S.  39. 
(28) 


CODE  OP  CRIMINAL  PROCEDtJRH. 

$§  50-54.  64—184  N.  Y.  S.  254. 

h  248,  252-267,  313—184  N.  Y,  S.  185. 

il  326.  327-184  N.  Y.  S.  270. 

§  331-184  N,  Y.  S.  353. 

§  527-184  N.  Y.  S.  114. 

CONSOLIDATED  LAWS. 

Canal  Law  (Ch,  5), 

f  2-184  N.  Y.  S.  281. 

I  15,  subsec.  3-184  N.  Y.  S.  281. 

§§  47,  121-184  N.  Y.  S.  281. 

Conservation  Law  (Ch,  65). 
{  50  (subsec.  32  added  by  Laws  1917,  ch.  206. 

§  D— 184  N.  Y.  S.  281. 
§  62.    Amended  by  Laws  1916,  ch.  451—184  N. 

Y.  S.  281. 


Decedent  Estate  Law  (Ch, 

Ch.  13-184  N.  Y.  S.  538. 
§  16-184  N.  Y.  S.  399. 
'  21-184  N.  Y.  S.  187,  536. 
29-184  N.  Y.  S.  551. 


13). 


W> 


Domeatio  Relations  Law  (Ch. 

5,  Rubsecs.  1,  2—184  N.  Y.  S.  38. 

5  (subsec.  3  added  by  Laws  1893,  ch.  601)— 
1S4  N.  Y.  S.  38. 
§i  7—184  N.  Y.  S.  134. 
§  52-184  N.  Y.  S.  2. 

Drainage  Law  (Ch,  15). 
i  30-184  N.  Y.  S.  687. 

General  City  Law  (Ch.  21). 
§§  6-8—184  N.  Y.  S.  518. 

General  Construction  Law  (Ch.  22). 
§§  93,  94r-184  N.  Y.  S.  308. 

General  Corporation  Law  (Ch.  ZS). 

S  91a-lS4  N.  Y.  S.  484. 
§  170-184  N.  Y.  S.  753.  778. 
{  171—184  N.  Y.  S.  753. 
i  174-184  N.  Y.  S.  778. 

Highway  Law  (Ch.  25). 

§  2.  subsec.  5-184  N.  Y.  S.  281. 

9  59a  added  by  Laws  1910,  ch.  701—184  X.  T. 

S.  740. 
a  151-128  N.  B.  677,  229  N.  Y.  460. 
S  176-184  N.  Y.  S.  281,  285. 
§  305,  subsec.  1-184  N.  Y.  S.  751. 

Indian  Load  (Ch.  26). 
I  46-128  N.  E,  593,  229  N.  Y.  438. 

Insanity  Law  (Ch.  27). 
§§  80-99—184  N.  Y.  S.  438. 

Insurance  Law  (Ch.  28). 

^  .r,8-lS4  N.  Y.  S.  898. 
§  70—184  N.  Y.  S.  345. 

Judiciary  Law  (Ch.  SO). 

§  15-184  N.  Y.  S.  40. 

§  752-128  N.  E.  675,  229  N.  Y.  452. 

Lahor  Law  (Ch.  SI), 

Ch.  31-184  N.  Y.  S.  603. 

§  20.    Amended  by  Laws  1913,  ch.  492—184  N. 

Y.  S.  118. 
§§  70,  93-184  N.  Y.  S.  374. 
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Lien  Law  (Oh.  SS). 

{  12-184  N.  Y.  S.  316. 
i  16-184  N.  Y.  S.  34. 
i  18-184  N.  Y.  S.  316. 
$  19-184  N.  Y.  S.  311. 
I  23-184  N.  Y.  S.  316. 
I  59-184  N.  Y.  S.  311. 
§  180-184  N.  Y.  S.  474,  595. 

Liquor  Too  Law  (€K  S^). 
{  30P.    Repealed  by  Laws  1920,  ch.  911,  {  28— 
184  N.  Y.  S.  270. 

Mem^bership  -Corporations  Law  (Ch,  35), 

f  71-184  N.  Y.  S.  296. 

i  71.  subsec.  4-184  N.  Y.  S.  296. 

Military  Law  (Ch,  S6), 

I  245,  subd.   7.    Amended  by  Laws   1920,  ch. 
282-184  N.  Y.  S.  133. 

Negotiable  Instrumetita   Law  (Ch,  S8). 

i  64-184  N.  Y.  S.  691. 
§  55-184  N.  Y.  S.  257. 
§§  160,  173,  174—184  N.  Y.  S.  232. 

Penal  Law  (Ch,  40), 
S  270.    Amended  by  Laws  1917,  ch.  783-184 
N.  Y.  S.  353. 
340-184  N.  Y.  S.  765. 
751,  subsec.  lZ-184  N.  Y.  S.  356. 
766-184  N.  Y.  S.  356. 
1897—184  N.  Y.  S.  114. 
1937—184  N.  Y.  S.  254. 
§§  2090,  2091-184  N.  Y.  S.  165. 

Personal  Property  Law  (Ch,  Jjl), 

§  19-184  N.  Y.  S.  487. 

I  4&-184  N.  Y.  S.  783. 

I  93—184  N.  Y.  S.  383. 

S  124— 184  N.  Y.  S.  387. 

I  130-184  N.  Y.  S.  383. 

§S  134,  137,  138-184  N.  Y.  S.  433. 

§  140-184  N.  Y.  S.  611. 

§  150—184  N.  Y.  S.  383. 

Public  Service  Comtniaaions  Law  (Ch,  4B), 
§  65,  snbsec.  1—184  N.  Y.  S.  651. 

Railroad  Law  (Ch,  id), 
%  181-184  N.  Y.  S.  369. 

Real  Property  Law  (Ch.  50), 

f  42-184  N.  Y.  S.  830. 

§  61,  subsec.  3-184  N.  Y.  S.  330. 

§  223—184  N.  Y.  S.  554. 

I  242-184  N.  Y.  S.  829. 

I  290,  subsec.  3-184  N.  Y.  S.  116,  829. 

I  291-184  N.  Y.  S.  116,  829. 

Bales  Law, 
See  Personal  Property  Law,  §§  82-158. 

Second  Class   Cities  Law  (Ch,   53), 
S  40-184  N.  Y.  S.  518. 

Tax  Law  (Ch,  60). 

§§  12,  27,  182—184  N.  Y.  S.  214. 

i  187—184  N.  Y.  S.  345. 

§  192-184  N.  Y.  S.  214. 

I  198-184  N.  Y.  S.  345. 

|§  208-2191-184  N.  Y.  S.  214. 

220,  subsec.  2—184  N.  Y.  S.  398. 

220  (subsec.  7  added  by  Laws  1915,  ch,  664) 
-184  N.  Y.  S.  542. 


f  221-184  N.  Y.  S.  190. 

§  230,  subsec.  5.    Amended  by  Laws  1911,  ch. 
800,  §  1-184  N.  Y.  S.  73. 

!  270-184  N.  Y.  S.  380. 
§  270^278—184  N.  Y.  S.  305. 
278—184  N.  Y.  S.  380. 

Village  Law  (Ch,  64). 
f  166-184  N.  Y.  S.  879. 

Workmen's  Compensation  Law  (Ch,  67), 

Ch.  67—184  N.  Y.  S.  402.  413,  417,  418,  422, 

424,  426,  588,  683,  686,  688,  750,  888. 
f  2,  group  41—184  N.  Y.  S.  495. 
$  2,  second  group  45—184  N.  Y.  S.  443,  888. 
S  3,  subsec.  3—184  N.  Y.  S.  495.   > 
"  3,  subsec.  4—184  N.  Y.  S.  888. 

3,  subsec.  7—128  N.  B.  711;  229  N.  Y.  470. 

10-184  N.  Y.  S.  500,  576.    . 

11-184  N.  Y.  S.  374. 

15,  subsec.  2—184  N.  Y.  S.  500. 

16,  subsec.  4^184  N.  Y.  S.  789. 
17-184  N.  Y.  S.  789. 
21-184  N.  Y.  S.  500,  576,  615. 
29-184  N.  Y.  S.  374,  735. 

t§  68,  72-184  N.  Y.  S.  774,  789. 

CITY  CHARTERS. 

Greater  New  York,  {f  406,  411.    Laws  1901. 

ch.  466-184  N.  Y.  S.  118. 
Greater  New  York  (§  719  added  to  Laws  1901. 

ch.  466  by  Laws  1916,  ch.  503)— 184  N. 

Y.  S.  118. 
Greater  New  York,  §  951.    Laws  1901,  ch.  466 

—184  N.  Y.  S.  740. 
Greater  New  York,  S  951.    Laws  1901,  ch.  466. 

Amended  by  Laws  1918,  ch.  619—184  N. 

Y.  S.  740. 
Greater  New  York,   §  1610.    Laws   1901,  ch. 

466-184  N.  Y.  S.  395. 

CONSOLIDATION  ACT. 
(Laws  1882,  ch,  410). 
f  87^-184  N.  Y.  S.  740. 
i  1458,  subsec.  3—184  N.  Y.  S.  395. 
§  1459-184  N.  Y.  S.  895. 

MUNICIPAL  COURT  CODE. 

{Laws  1915,  ch.  279.) 

f  6,  subsec.  2-184  N.  Y.  S.  710. 
t  6,  subsec.   3.     Amended  by   Laws  1920,  ch. 
210-184  N.  Y.  S.  710. 

!129,  subsec.  2—184  N.  Y.  S.  473. 
164-184  N.  Y.  S.  709. 
164,  subsec.  7—184  N.  Y.  S.  606. 

LAWS. 

1882.  ch.  410,  §  873-184  N.  Y.  S.  740. 
1882,  ch.  410,  §  1458,  subsec.  3—184  N.  Y.  S. 
395. 

1882,  ch.  410,  f  1459-184  N.  Y.  S.  395. 

1883,  ch.  458—184  N.  Y.  S.  894. 

1884,  ch.  252—184  N.  Y.  S.  369. 

1884,  ch.  252,  §  13—184  N.  Y.  S.  369. 

1885,  ch.  283-184  N.  Y.  S.  715. 
1892,  ch.  67^-184  N.  Y.  S.  369. 

1892,  ch.  676,  S  101-184  N.  Y.  S.  369. 

1893,  ch.  601—184  N.  Y.  S.  38. 

1896,  ch.  272,  |§  3,  4^-184  N.  Y.  S.  765. 
1901,  ch.  466,  §§  406,  411-184  N.  Y.  S.  118. 
1901,  ch.  466  (§  719  added  by  Laws  1916,  ch. 

503)— 184  N.  Y.  S.  118. 
1901,  ch.  466,  §  951-184  N.  Y.  S.  740. 
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1901,  cb.  466,  §  951.    Amended  by  Laws  1918, 

ch.  619—184  N.  Y.  S.  740. 
1901.  cb.  466,  §  1610-184  N.  Y.  S.  395. 
1903,  cb.  147,  i  4—184  N.  Y.  S.  139. 
1903,  cb.  147,  I  6.    Amended  by  Laws  1911,  cb. 

736-184  N.  Y.  S.  720. 
1905,  cb.  646-184  N.  Y.  S.  300. 
1910,  cb.  659,  §§  2,  3,  31-184  N.  Y.  S.  254. 

1910,  cb.  701—184  N.  Y.  S.  740. 

1911,  cb.  736—184  N.  Y.  S.  720. 
1911,  cb.  800,  §  1-184  N.  Y.  S.  73. 
1913,  cb.  492-184  N.  Y.  S.  118. 

1913,  cb.  738-184  N.  Y.  S.  281. 

1914,  cli.  41—184  N.  Y.  S.  688. 

1914,  cb.  443—184  N.  Y.  S.  277. 

1915,  cb.  279,  f  6,  subsec.  2-184  N.  Y.  S.  710. 
1915,   cb.   279,    §  6,   subseo.  3.     Amended    by 

Laws  1920,  cb.  210—184  N.  Y.  S.  710. 
1915,  cb.  279,  §  129.  sabsec.  2-184  N,  Y.  S. 

473 
1915,  cb.*279,  §  '164—184  N.  Y.  S.  709. 
1915,  cb.  279,  §  164,  subsec  7-184  N.  Y.  S. 

606. 
1915,  cb.   579.     Amended   by  Laws  1916,   cb. 

358—184  N.  Y.  S.  254. 
1915,  cb.  579,  §  9-184  N.  Y.  S.  254. 

1915,  cb.  664^184  N.  Y.  S.  542, 

1916,  cb.  358-184  N.  Y.  S.  254. 
1916,  cb.  420-184  N.  Y.  S.  139. 
1916,  cb.  451—184  N.  Y.  S.  281. 

1916,  cb.  503,  §  719-184  N.  Y.  S.  118. 

1917,  cb.  266,  §  1-184  N.  Y.  S.  281. 
1917,  cb.  290-184  N.  Y.  S.  802. 
1917,  cb.  783-184  N.  Y.  S.  353. 
1917.  cb.  646-184  N.  Y.  S.  300. 

1917,  cb.  646,  §  3—184  N.  Y.  S.  300. 

1918,  cb,  603—184  N.  Y.  S.  149. 
1918,  cb.  607—184  N.  Y.  S.  688. 

1918,  cb.  619-184  N.  Y.  S.  740. 

1919,  cb.  579-184  N.  Y.  S.  818. 

1920,  cb.  113—184  N.  Y.  S.  214. 
1920,  cb.  136-184  N.  Y.  S.  129. 
1920,  ch.  137-184  N.  Y.  S.  308. 

1920,  cb.  137,  §§  3,  4—184  N.  Y.  S.  468,  710. 
1920,  cb.  137,  §  5-/-184  N.  Y.  S.  710. 
1920.  cb.  210—184  N.  Y.  S.  710. 
1920,  cb.  282-184  N.  Y.  S.  133. 
1920,  cb.  814—184  N.  Y.  S.  108. 
1920,  cb.  911,  §  28-184  N.  Y.  S.  270. 
1920,  cb.  942—184  N.  Y.  S.  308.  516,  868. 
1920.  cbs.  945,  947—184  N.  Y.  S.  516. 

STREET  RAILROADS. 

n.  REGULATION  AND  OPERATION. 

^=s>98(IO)  (N.Y.  Sup.)  Pedestrian  crossing 
tracks  h^ld  nejrlipent  in  failing  to  look.— Hoi - 
omosick  v.  Hedges,  476. 

SUBMISSION  OF  CONTROVERSY. 

^=»I6  (N.Y.Sup.)  Will  be  dismissed,  wbere 
agreed  statement  is  insufficient.— Waitt  Invest- 
ing Co.  V.  Bobbins,  469. 

SUBROGATION. 

<g=»7(2)  (N.Y.Sup.)  Surety  of  city  contractor, 
taking  over  work,  subrogated  to  rigbts  of  city.— 
MercbantB*  Nat.  Bank  of  Worcester  v.  Long,  34. 
€=»7(9)  (N.Y.Sup.)  Surety  on  appeal  bond  of 
one  joint  tort-feasor  entitled  to  recover  from 
others  tbeir  proportionate  share. — City  of 
White  riains  v.  Ellis.  444. 
<©=»I7  (N.Y.Sup.)  Second  mortgagee  held  sub- 
rogated to  claim  for  interest  and  principal  paid 
by  owner  to  first  mortgagee.— Low enthal  v. 
tarnett,  99. 

(30) 


SUBSCRIPTIONS. 

^=>\  (N.Y.Sup.)  Contract  held  void  for  want 
of  mutuality.— Russian  Symphony  Soc.  v.  Hol- 
Rtein,  707.  * 

Agreement  to  pay  orchestra  expenses,  void 
as  not  mutual,  held  not  an  offer  or  request, 
binding  on  performance.— Id. 
<®=»5  (N.Y.Sur.)  Agreement  of  decedent  to  pay 
church  boards  from  estate  after  death  support- 
ed by  consideration.— In  re  Conger's  Estate,  74. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  ^=»420%. 

SURVIVAL 

See  Abatement  and  Revival,  ^=»55. 

TAXATION. 

nX.   X.IABIUTT  OF  PER80H8  AHB 
PROPERTY.  ' 

(D)     Corporations     and     Corporate     9t€>ek 
and  Propertr- 

€=»I66  (N.Y.Sup.)  Foreign  corporation  paying 
franchise  tax  is  exempt  from  tax  on  personal 
property.— People  ex  rel.  United  Shoe  Machin- 
ery Corporation  v.  Cantor,  214. 

V.   USVY  AHB  ASSESSMENT. 

(D)     Mode     of    Ajiaesanient     of     Corporate 

Stock,  Property,  or  Recelptn. 

(@=»387  (N.Y.Sup.)  Money  received  by  life  in- 
surance company  from  sales  of  annuities  not 
^'premiums,"  for  purposes  of  computation  of 
franchise  tax;  "insurance."— People  ex  rel. 
Metropolitan  Life  Ins.  Co.  v.  Knapp,  345. 

(G)   Revleipv,  Correction,   or    Setting  Aside 
of  AaneaBQient. 

^=>478  (N.Y.Sup.)  Application  to  revise  fran- 
chise tax  must  be  presented  within  year. — 
People  ex  rel.  Metropolitan  Life  Ina.  Co.  T. 
Knapp,  345. 

VII.   PAYMENT  AND  REFinfBINO  OR 
RECOVERY  OF  TAX  PAID. 

€=»533  (N.Y.Sup.)  Absence  of  stamp  from 
agreement  does  not  justify  refusal  to  transfer 
shares  on  books.— Smyth  v.  Pure  Ice  Co.  ef 
WilliamsburK,   305. 

4S==>533  (N.Y.Sup.)  State  tax  stamp  need  not 
be  attached  to  memorandum  of  sale  of  corpo- 
rate stock. — Lyon  v.  Farmers'  Loan  Sc  Trust 
Co.  of  New  York,  380. 

Xin.   LEGACY,     INHERITANCE,     AND 
TRANSFER  TAXES. 

€==»856   (N.Y.Sur.)  Transfer    tax    imposed    on 

rij?bt  of  succession. — In  re  Coykendall's  Estate. 

73. 

€=»866  (N.Y.Sur.)   Succession    taxes    may    be 

imposed  in  case  of  joint  bank  accounts.~In  re 

Lyditr's  Estate.  .')42. 

<®=:»867(l)    (N.Y.Sur.)  Stocks   and  bonds  used 

as  collateral   to  be  considered  as  capital. — In 

re  Tyson's  Estate,  398. 

"Good  will"  of  business  of  decedent  not  tax- 
able as  ''capital  invested  in  business  in  the 
state."— Id. 

e=»868(l)  (N.Y.Sur.)  Foreign  debts  have 
situs  in  domicile  of  owner.— In  re  Lydig's  Es- 
tate, 542. 

Succession  tax  imposed  on  joint  bank  ac- 
count in  a  foreign  state.— Id. 
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€=»876(3)  <N.Y^ur.)  TeBtamentary  gift  for 
public  school  exempt  from  transfer  tax.— In  re 
Guiteraa'  Estate,  190. 

Testamentary  eift  for  public  school  to  town, 
is  to  "educational  corporation,"  within  transfer 
tax  exemption.— Id.  ^ 

Testamentary  gift  to  foreign  town  exempt 
from  transfer  tax.— Id. 

Bequest  as  well  as  devise  to  town  for  school- 
house  exempt  from  transfer  tax. — Id. 
<S=»895(7)  (N.Y.Sur.)  Method  of  appraisal  of 
estate  of  nonresident  proper  in  allowing  com- 
missions to  executrix.— In  re  Tyson's  Estate, 
398.  • 

^=s>900(4)  (N.Y.Sur.)  Increase  from  extinc- 
tion of  estate  by  death  taxable  despite  prior 
payment  of  tax.— In  re  Coykendall's  Estate,  73. 

TORTS. 

See  Conspiracy,  ^=>1-17;  Fraud,  ^=»20— 64; 
Malicious  Prosecution,  «=>12-49;  Municipal 
Corporations,  «=5>819-852;  Negligence,  <g=> 
2-139. 

^=921    (N.Y.8up.)  Those  aiding  or  commanaing 

tort  by  another  are  liable.— Burgess  Bros.  Co. 

V.  Stewart,  199. 

TOWNS. 

III.   PROPERTT,  COlfTRACTS,  AND 
UABCLITI£8. 

^=>35(2)  (N.Y.Sup.)  Conveyance  held  void  as 
to  land  not  described  in  notice  of  election  to 
convey.— Nevins  v.  Friedauer,  894. 

Conveyance  to  high-water  line  did  not  vest 
title  in  land  under  water  by  implication.— Id. 

TRIAL 

See   Continuance;   Costs;   Criminal   Law,   ^=> 

778-826;  Jury;  New  Trial. 
For  trial  of  particular  actions  or  proceedings^ 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal. 

I.   NOTICE  OF  TRIAL  AND  PRELIMI. 
NART  PROCEEDINGS. 

^=s>4  (N.Y.Sup.)  Issues  on  counterclaim,  which 
involved  issues  on  complaint,  not 'tried  first. — 
Maag  V.  Maag  Gear  Co.,  630. 

VI.   TAKING    CASE   OR   QUESTION 
FROM  JURT. 

(A)  daeationn  of  Law  or  of  Fact  in  Gen- 
eral. 

<g=>l40(2)  (N.Y.8up.)  Testimony  of  party  in- 
terested not  necessarily  for  jury.— Perlmutter 
V.  Byrne,  580. 

€=9 141  (N.Y.Sup.)  Submission  of  issue  as  to 
undisputed  fact  erroneous.— Westhofen  v.  Bern- 
ard, 401. 

(D)  Direction  of  Verdict. 

®=»177  (N.Y.Sup.)  Court  can  decide  facts  on 
motion  of  both  parties  for  directed  verdict. — 
Gertner  v.  Glens  Falls  Ins.  Co.,  669. 

VH.   INSTRUCTIONS  TO  JURY. 

(B)    NecennltT   and    Habject-Matter. 
^=>205  (N.Y.Sup.)  Failure  to  instruct  on  bur- 
den of  proof  held  error.- Frank  v.  Ryan,  341. 

(E)  ReqneMta  or  Prayem. 
^=:>260(4)    (N.Y.Sup.)  Refusal   of  an  instruc- 
tion as  to  effect  of  failure  to  call  witness  held 
proper.— Treuhaft  v.  Bender,  805,  954. 


X.   TRIAI.  BY  COURT. 

(A)  Hearlnflf  and  Determination  of  Cause. 

^=»377(2)  (N.Y.Sup.)  Error  to  refuse  to  re- 
open case  to  produce  witness,  the  absence  of 
whom  the  court  remarked  on  in  deciding  case. 
—Liberty  Lace  &  Netting  Works  v.  Goetz,  470. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

I.   CREATION,   EXISTENCE,   AND  VA- 
LIDITY. 
(A)  Bxpreaa    Truats. 
^=»2  (N.Y.Sup.)  Law   of   state   of   decedent's 
residence^  governed  deposits  in  bank  in  trust 
for  another.— Morris  v.  Sheehan.  121. 
<S=»59(I)   (N:Y.Sup.)   Savings      bank*     deposit 
construed  to  create  a  tentative  trust,  revocable 
by    depositor    before    her    death.— Moran    v. 
Ferchland,  428. 

(d=3»59(4)  (N.Y.Sup.)  Savings  bank  deposits, 
made  in  trust,  without  notice  to  beneficiary,  held 
revoked  by  depositor's  will.— Morris  v.  Sheehan, 
121. 

^==>59(4)  (N.Y.Sap.)  Tentative  and  revoca- 
ble trusts  in  savings  bank  deposit  held  revok- 
ed by  the  depositor's  will.— Moran  v.  Fercti- 
land.  428. 

m.   APPOINTMENT,  QUAUPICA- 

TION,  AND  TENURE  OF 

TRUSTEE. 

<@=s>160(3)  (N.Y.Sup.)  Failure  of  Surrogate's 
Court  to  require  substituted  trustee  to  give 
bond  not  jurisdictional  defect. — Mulligan  v. 
Bond  &  Mortgage  Guarantee  Co.,  429. 
<@=»166(2)  (N.Y.Sup.)  Where  trustee  invests 
funds  contrary  to  directions  of  creator,  he  will 
be  removed.— Cummings  v.  Williams,  404. 

IV.   MANAGEMENT  AND  DISPOSAL 
OF   TRUST   PROPERTY. 

C=»I72  (N.Y.Sur.)  Direction  that  stock  be 
held  "intact"  construed  not  to  require  the 
placing  of  all  stock  in  one  trust  fund. — In  re 
Davis*  Estate.  813. 

VH.  ESTABLISHMENT   AND   EN- 
FORCEMENT OF   TRUST. 

(B)  Rlffl&t    to    Follow    Trnat    Property    or 

Proceeda  Thereof. 

^=»350  (N.Y.$up.)  Beneficiary,  suing  trustee 
for  mismanagement,  may  elect  to  take  value  of 
property.— Ostrander  v.  Ostrander.  797. 

Beneficiary,  electing  to  take  money,  instead  of 
securities,  should  convey  her  interest  to  trua- 
tee.— Id. 

(O)  Aotiona. 

^=»362  (N.Y.Sup.)  Trustee,  when  sued  for 
mismanagement,  entitled  to  credit  for  amount 
paid  in  settlement  of  action  against  beneficiary. 
—Ostrander  v.  Ostrander,  797. 

VENDOR  AND  PURCHASER. 

See  Sales. 

rV.  PERFORBfANCE     OF    CONTRACT. 

(A)  Title  and  fiatate  of  Vendor. 

«S=>I34(1)  (N.Y.Sup.)  Effective  lease  renewal 
clause  constituted  undisclosed  incumbrance. — 
Sommer  v.  Ehrgott,  802. 
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T.   RIGHTS  AND   UABIXiinES   OF 

PARTIES. 
(B)   Am  to  Third  Persona  in   General. 

^s>2l4(6)  (N.Y.Sup.)  Aasienment  by  purchas- 
er does  not  make  assignee  liable  on  covenants. 
--328  East  Twenty-Sixth  St.  Realty  Co.  v. 
Kahn,  95. 

(O   Bona  Fide  Pnrebaaera. 

<es>228(3)  (N.Y.Co.Ct)  Unrecorded  leMnheld 
binding  on  purchaser  with  notice. — Herubin  v. 
Malackowski.  829. 

<$=s»230(l)  (N.Y^up.)  Special  covenant  in  life 
tenant's  deed  held  to  give  notice  of  defect- 
Livingston  V.  New  York,  O.  &  W.  Ry.  Co.,  665. 
^==»23I(I6)  (N.Y.Sup.)  Agreement  to  extend 
lease  more  than  3  years  must  be  recorded  as 
against  purchasers.— Stone  v.  434  Broadway 
Realty  Corporation,  116. 

VH.   REMEDIES  OF  PURCHASER. 

(B)  Actiona  for  Breacb  of  Contract. 

^=»347  (NXSup.)  Covenant  against  incflm- 
brances  broken  as  soon  as  made. — Sommer  v. 
Ehrgott,  802. 

VESTED  RIGHTS. 

See  Constitutional  Law,  ^=»110. 

WAR. 

^=>f2  (N.Y.Sup.)  Action  against  Gorman  com- 
pany to  reform  insurance  contract  without  join- 
ing Alien  Property  Custodian  not'  prevented  by 
Trading  with  the  Enemy  Act.— Insurance  Co. 
of  Pennsylvania  v.  Prussian  Nat.  Ins.  Co.,  103. 

WATERS  AND  WATER  COURSES. 

See  Canals;  Drains;  Navigable  Waters. 

IV.  KATURAI.  I.AKES  AND  PONDS. 

^=»MI  (N.Y.Sup.)  Lands  under  inland  ponds 
presumed  to  belong  to  owners  of  adjoining 
lands.— Trustees  of  Freeholders  and  Commonal- 
ty of  Town  on  Southampton  v.  Flanders  Club, 
725. 

^=:>II4  (N.Y.Sup.)  Evidence  insufficient  to 
show  club's  ownership  of  lands  under  pond,  as 
against  town.—- Trustees  of  Freeholders  and 
Commonalty  of  Town  of  Southampton  v.  Flan- 
ders Club,  725. 

V.  STTRFAOE  WATERS. 

«=»II8  (N.Y.Ct.CI.)  No  liability  for  obstruc- 
tion of  drain  which  backs  up  surface  waters.— 
Kilts  V.  State,  107. 

Vm.   ARTIFICIAIi  PONDS,  RESER- 
VOIRS, AND  CHANNELS,  DAMS, 
AND  FLOW  AGE. 

<@=>f71(l)  (N.Y.Ct.CI.)  Latitude  allowed  in  at- 
tributing damage  to  each  of  several  causes.— 
Holland-Dale  Garden  Co.  v.  State,  237. 
<S=»I79(2)  (N.Y.Sup.)  Burden  to  prove  pre- 
scriptive rignt  to  maintain  dam  on  aefendant. — 
Geiger  v.  Divine,  532. 

€=>179(4)  (N.Y.Sup.)  Evidence  insufficient  to 
show  easement  to  maintain  dam.— Gciger  v. 
Divine.  .^)32. 

^=s>l79(6)  (N.Y.Sup.)  Question  of  defendant's 
prescriptive  right  to  maintain  dam  not  decided. 
— Geiger  v.  Divine,  532. 

(32) 


IX.   PUBUO  WATER  817PPI.T. 

(A)  Domestic  and  Municipal  Pmrpcses. 

<$==>200(l)  (N.Y.Sap.)  Order  for  fire  hydrants 
cannot  be  refused  because  of  indebtedness  of 
commissioners.— Baker  v.  New  York  Interurban 
Water  Co.,  833. 

<e=>201  (N.Y.Sup.)  TMiere  waterworks  com- 
pany agrees  to  supply  particular  territory,  it 
must  do  so  unless  demand  is  capricious.— 
Baker  v.  New  York  Interurban  Water  Co,, 
833. 

Demand  for  new  mains  not  unreasonable  de- 
spite  high   cost   of  installation. — ^Id. 

Waterworks  company  bound*  to  install  new 
mains,  though  it  did  not  have, franchise.— Id. 

Private  consumer  may  enforce  contract  to 
furnish  water  at  fixed   rate. — ^Id. 

Kight  of  consumer  to  enforce  contract  cannot 
be  denied  because  he  refused  to  pay  excessive 
rates.— Id. 

WEIGHTS  AND  MEASURES. 

€=»3  (N.Y.Sup.)  "Centimeters."— Ensign  ▼. 
Travelers*  Ins.  Co.  of  Hartford,  Conn.,  7. 

WILLS. 

See  Executors  and  Administrators. 

I.   NATURE  AND  EXTENT  OF  TESTA- 
MENTARY POWER. 

^=s>9  (N.Y.Sur.)  Testator,  having  mental  ca- 
pacity may  make  such  disposition  as  he  chooses 
within  prescribed  limitations.— In  re  Smith, 
696. 

n.  TESTAMENTARY  OAPAOITY. 

^75»38(l)  (N.Y.Sup.)  Holding  of  delusions 
does  not  constitute  testamentary  incapacity.— 
Burke  v.  Burke,  673. 

€=s>44  (N.Y.Sup.)  Intoxication  in  and  of  itself 
not  evidence  of  unsound  mind  or  testamentary 
incapacity.— Burke  v.  Burke,  673. 
^=»50  (N.YlSur.)  Test  as  to   unsoundness   of 
mind  stated.— In  re  Smith's  WUl,  143. 
€=^52(1)   (N.Y.Sur.)  Proponent  must  show  ca- 
pacity.—In  re  Ilodgman's  Estate,  185. 
^=>55(6)   (N.Y.Sup.)  No    evidence   to    sustain 
finding  of  incapacity  by  reason  of  delusions  or 
intoxicating  liquor.— Burke  v.  Burke,  673. 
<S=s>55(IO)    (N.Y.Sttr.)  Evidence     held    insuffi- 
cient to   show  unsound  mind. — In   re   Smith's 
Will,  143. 

TV.  REQUISITES  AND  VALIDITY. 
(C)   Execution. 

<^=:»I10  (N.Y.Sur.)  No  date  necessary.- In   re 

Sniffin's  Will  538. 

<g=:»l23(l)    (N.Y.Sur.)    Testatrix's      signature 

must  be  visible  to  witnesses.— In  re  Pierce's 

Will,  536. 

<g=>l23(3)    (N.Y.SUP.)  Will  held  not  signed  by 

decedent  and  witnesses  at  the  end  as  required 

by  statutes.— In   re   Fox's  Estate,  187;   In  re 

Buckenthien's  Will,  189. 

(D)   Holoffrapl&ic  ^Willa. 

€=»133  (N.Y.Sur.)  Holographic  will,  signed  on 
reverse  side,  not  signed  at  end,  as  required.— 
In  re  Pierce's  Will,  536. 

(K)  IVuneupativc  "Willa. 

^=s>f36  (N.Y.Sur.)  Letters  of  overseas  soldier 
held  valid  as  nuncupative  will.— In  re  Hickey*s 
Estate.  399. 
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Wills 


(F)   MlMtake,  Tndne  liiflaence.  and   Fraud. 

«S=>I55(I)  (N.Y.Sup.)  Undue  influence  or 
fraud  exists  only  when  judgment  or  desires 
of  testator  are  suppressed.— In  re  Hairs  Will, 

<&==>! 55(3)  (N.Y.Sup.)  Reasonable  argument 
I'ot  UD'lue  influence. — Burke  v.  Burke,  67*5. 
^=9 155(5)  (N.Y.)  Finding:  of  undue  influence 
held  not  sustained  bv  evidenee.— PeHHon  of 
Sullivan,  220  X.  T.  440,  12S  N.  E.  504. 
€=>lb0(|/2)  (N.Y.Sup.)  Frauu  aftectmg  testa- 
mentary act  vitiated  entire  instrument.— Alfred 
I'niversity  v.  Frace,  216.  ' 

(@=»I6I  (N.Y .Sup.)  With  consent  of  interested 
parties,  court  can  dispense  with  bond  of  testa- 
mentary trustee.— Mulligan  v.  Bond  &  Mortgage 
(Guarantee  Co..  420. 

<S=;»I6S(I)  (N.Y.Sup.)  B'urden  of  proving  un- 
due influence  upon  party  asserting  it.— Burke 
V.  Burke,  673. 

^=5>I63j:I)  (N.Y.Sur.)  Contestant  must  show- 
undue  influence  and  fraud.— In  re  Ilodgman's 
Kstate.  185. 

<8=>I63(2)  (N.Y.Sur.)  Where  confidential  rela- 
tions exist,  burden  of  proving  undue  influence 
rests  on  contestant.— In  re  Hodgman's  Estate. 

ia5. 

<S:=»I66(I)  (N.Y.Sup.)  No  evidence  to  sustain 
finding  of  undue  influence. — Burke  v.  Burke, 
673. 

Degree  of  proof  necessary  to  show  undue  in- 
fluence.— Id. 


ESTABLISHMENT, 
AND   ANNULMENT. 

(H)    Evidence. 

C=>293(6)  (N.Y.Sur.)  Date  established  bv  ev- 
idence showing  real  date  of  execution.— In  re 
Sniffin's  Will,  538. 

<@=>302(5)  (N.Y.Sup.)  Probate  cannot  be  had 
by  resort  to  recital  of  attestation  clause,  where 
subscribing;  witnesses  give  meager  proof  as  to 
formalities.— In  re  Rapp*s  Will,  794. 
®=>302(5)  (N.Y.Sur.)  Attestation  clause  en- 
titled to  great  weight  in  proving  will. — In  re 
Sniffin's  Will,  .538. 

Sufficient  establishment  for  probate.— Id. 
®=»303(3)    (N.Y.Sup.)   Evidence    as   to    execu- 
tion of  will  held  insufficient  to  sustain  admis-. 
sion  to  probate.— In  re  ttapp's  Will,  7J>4. 

(I)    Heart mflT  «»r  Trial. 

<S=>324(3)  (N.Y.Sup.)  Evidence  insufficient  to 
tnke  issue  of  undue  influence  to  jury. — In  re 
Hairs  WUl,  .322. 

<©=»337  (N.Y.Sur.)  Jury,  trying  issues  of 
fraud  and  undue  influence,  should  not  be  in- 
fluenced by  sympathy.— In  re  Smith,  696. 

VI.    CONSTRUCTION. 
(A)   General  Rnlen. 

<g=s>439  (N.Y.Sur.)  Intent  controls.- In  re  Ein- 
stein's Estate.  69. 

<S==>450  (N.Y .Sup.)   EflFpct   given    to   all    lawful 
purposes  of   tcstiitor.- In   re  Neydorff,  551. 
<£=>469   (N.Y.Sup.)   Paragraph    at    end    of   will 
may  operate  on  nil  preceding  paragraphs.— Em- 
mons v.  Weihman.  86. 

€=>489(6)  (N.Y.Sur.)  Parol  evidence  admissi- 
ble to  identify  corporate  beneficiaries.— In  re 
Newell.  61. 

Evidence  held  to  identify  corporations  as  ben- 
eficiaries intended.— Id. 

(C)    Snrvivornhip.    RepreMentatlon,    and 
Snhatitntion. 

<g=»552(l)    (N.Y.Sup.)   Statute,      that     certain 
legacier;  should  not  lapse  on  legatee's  death  in 
1.S4  N.Y.S.-64 


testator's  lifetime,  construed.— In  re  Neydorff, 
551. 

liCgacies  to  testator's  brother  and  sister  held 
to  lapse,  in  view  of  wording  of  will. — Id. 

(E)  Nature  of  ESatatea   and   Intereata  Cre- 

ated. 

<S=>60M4)  (N.Y .Sup.)  Restraint  on  aliena- 
tion in  gift  of  fee  is  void.— Livingston  v.  New 
York,  O.  &  W.  Ry.  Co.,  665. 

(F)  Veated  or  ContlnKont  Bat»4eir  and  In- 

tereata. 

<S=>634(9)  (N.Y.Sur.)  Remainder  held  a  con- 
tingent gift  to  class,  determined  at  life  tenant's 
death.— in  re  Einstein's  Estate,  69. 
€=>634(I0)  (N.Y.Sup.)  Child  of  deceased  re- 
mainderman held  entitled  to  remainder.— Em- 
mons V.  Weihmnn,  86. 

(G)    Condltlona   and    Rentrletlona. 

<S=>654  (N.Y.Sup.)  Void  restraint  on  aliena- 
tion does  not  defeat  gift  in  fee.— Livingston  t. 
New  York.  O.  &  W.  Ry.  Co.,  665. 
^=:»656  (N.Y.Sup.)  Clause  held  restraint  on, 
not  denial  of,  power  of  alienation. — Livingston 
v.  New  York,  O.  &  W.  Ry.  Co.,  665. 

VII.   BIGHTS    AND    UABIUTIES     OF 
DEVISEES  AND  LEGATEES. 

(A)   Nature  of  Title  and  Rlvbt«  tn   Gen- 
eral. 

<g=>708  (N.Y.Sup.)  Title  vested  in  devisee 
without  probate.— Alfred  University  v.  Frace, 
216. 

iC)    Advancementa,    Ademption,    Satiafac- 
tlon,  and  Liapae. 

^=»775  (N.Y .Sup.)  Legacy  lapsed  at  common 
Inw  on  legatee  predeceasing  testator.— In  re 
Xeydorff,  551. 

(D)  Bleetlon. 

^=^782(10)  (N.Y.Sur.)  Surviving  wife,  receiv- 
ing provision  in  lieu  of  dower,  entitled  to  share 
in  lapsed  bequest  in  trust. — In  re  Kelsey's  Es- 
tate, 68. 

(B)   Abatemenr 
$=s>805       (N.Y.Sur.)       Expenses       chargeable 
against  residuary,  general,  and  specific  legacies 
in  order.— In  re  Meek's  Estate,  693. 
i@=>806  (N.Y.Sur.)  Legacy    to    individual  pay- 
able as  soon  as  possible  after  decease  not  pre- 
ferred.—In  re  Meek's  Estate,  693. 
€=»807  (N.Y.Sur.)   Costs    of   monuments,  bur- 
ial plots,  etc.,  are  preferred  legacies,  which  do 
not  abate.— In  re  Meek's  Estate,  693. 

Where  specified  sum  is  directed  to  be  spent 
for  monument,  reasonableness  of  amount  not 
to  b<*  considered. — Id. 

(&=»8II  (N.Y.Sup.)  Residuary  clause  held  not 
effective  until  general  legacies  are  satisfied. — 
Title  Guarantee  &  Trust  Co.  v.  Ebaugh,  351. 
^=>8i2  (N.Y.Sur.)  Legacies  of  proceeds  of 
sale  of  property  specific  and  do  not  abate.— 
In  re  Meek's  Estate,  693. 

Specific  legacies  must  abate  ratably  for  de- 
ficiency in  fund  from  which  payable. — Id. 

(I)   Rlffl&ta   and   Remedlea   of  Credltora   off 
Deviaeea    and    Leffateea. 

ig=»865(l)  (N.Y.Sup.)  Where  remainder  fails 
for  lack  of  issue,  intestacy  as  to  the  property  is 
assumed.— Velders  v.  Gaines,  100. 
€s=>865(4)  (N.Y.Sur.)  Lapsed  bequest  in  trust 
for  remaindermen  distributable  among  next  of 
kin  as  residue  undisposed  of.— In  re  Kelsey's 
Estate,  67. 
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€==>866  (N.Y.Sup.)  Next  of  kin  take  on  failure 
of  remainder  in  trust  estate. — Velders  v.  Gaines, 
100. 

Will  of  surviving  life  tenant  under  her  father's 
will  held  to  defeat  the  statute  of  distributions 
to  her  father's  next  of  kin.-^Id. 


WITNESSES. 


See  Evidence. 


X   ATTENDANCE,  PRODUCTIOH  OF 
DOCUMENTS,   AND   COM- 
PENSATION. 

«@=>l  (N.Y.Sup.)  Statutes  relating  to  compel- 
ling attendance  of  witnesses  held  to  apply  only 
in  absence  of  special  provision. — In  re  Inves- 
tigation of  Contracts  of  City  of  Albany  and  its 
Officials,  518. 

III.   EXAMINATION. 

(B)    Crona-Bxamlnatlon    and   Re-examina- 
tion. 

(@=:>270(1)  (N.Y.Su|i.)  Cross-examination  on 
extraneous  issues  witnin  discretion  of  court. — 
People  V.  Brown,  165. 

IV.   CBEDIBIUTT,       IMPEACHMENT, 
CONTRADICTION   AND    COR- 
ROBORATION. 
(C)   Interent   and  Blaa'  of  IVltnena. 
^=s>367(l)   (N.Y.Sup.)  In   action   for  broker's 
commission,    purchaser's    interest    in    commis- 
sion is  admissible.— Jaffe  v.  Lederer,  585. 

WORDS  AND  PHRASES. 

•'Action."--Village  of  Warsaw  v.  Pavilion  Nat- 
ural Gas  Co.  (N.  Y.  Sup.)  327. 

"Additions."— Gertner  v.  Glens  Falls  Ins.  0»>. 
(N.  Y.  Sup.)  669. 

"Affidavit."— People  ex.  rel.  MacSherry  v.  En- 
right  (N.  Y.  Sup.)  248. 

"Arising  out  of  and  in  the  course  of  employ- 
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"Dependent."— Schedzick  v.  Volney  Paper  Co. 

(X.  Y.  Sup.)  424. 
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Ct.)  829. 
"Foreign    factor."— Gilchrist    Transp.    Co.     v. 
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Co.  Ct.)  829. 
"Sup.ercargo."— Gilchrist  Transp.  Co,  v.  Worth- 
ington &  Sill  (X.  Y.  Sup.)  §1. 
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WORK  AND  LABOR. 

<S5s>2  (N.Y.Sup.)  Recovery  for  services  ren- 
dered decedent  may  be  had  on  quantum  meruit. 
—In  re  Bayles'  Estate,  273. 
®=»24(l)  (N.Y.Sup.)  No  recovery  on  quantum 
meruit,  where  evidence  was  confined  to  ex- 
press contract.— In  re  Bayles'  Estate,  273. 

WORKMEN'S  COMPENSATION  ACTS. 

S^e  tiaster  and  Serraot,  «=>347-CL7. 

WRtT& 

See  Attachment;  Certiorari;  Execution;  Habeas 
Corpus;  loa'unction;  Mandamus;  Prohibition^ 
Replevin. 
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